177/2014

11.3.2015

19.3.2015

Appellant with counsel and Addl. AG wifh Khawas
Khan, ST (Legal) for the respbijdents prese‘rit.:Th‘e case need
further clarification. Therefore, representétive of thé 'respor.l'd‘e‘n'ts' ‘-
is directed to produce enquiry reports alongwith other rélev_érit o
record. To cc;me up for order bn’@i‘.lQOl 3.
> _

MEMBER " MEMBER

Appellant with counsel and Mr. Muhammad Adeel Butt, p
Addl. AG with Khawas Khén, SI (Legal) for the respondents
present. Arguments heard. Record perused. Vide' our detailed -
judgment of to-day in connected Service Appeal No. 172/2014,
titled “Khairmr—Rahmaﬁ Versus Provincial Police Officer, Khyber
Pakhtunkhwa, _PeshaWar etc.”, This appeal is 'dispdsed of as per
detailed judgment. Parties are left to bear their own costs. File be

consigned to the record room.
ANNOUNCED -
19.03.2015. a .

Meinbe -

Mernber




21.01.2015 Since 20™ January has been declared as public -
holiday by the provincial government, therefore, case to

come up for the same on 2.2.2015.

-21.01.2015. Sivese E47 lantiary - has been deelared as mublic -

noliday by-thésnrovincial government, therefore, case to
2.2.2015 Appellant “with  counsel and Mr.

- .come up for the same on 16.2°2015.
"Muhathmad- Adeel Butt, AAG with Khawas Khan, SI

g""rceépondents present. Arguments heard.

. c;"éome up for order on 26.2.2015. REABELE"

RN ' MEMBER
2622015 Appellant with counsel and Add. AG with Khawas
Khan, SI (Legal) for the respondents present. Case is

adjourned to 09.3.2015 for order.
(—
P MEMBER BER
N

09.3.2015 Counsel for the appellant and Addl. AG with Khawas

Khan, SI (Legal). for the respondents present. The learned
Member-II of the bench is on leave, therefore, case to come up

for order on 11.3.2015.

MBHMBER



%.

h,

21.02.2014

- 21.02.2014

7.3.2014

N

——.

Counsel for the appellant present and submitted an
appllcatlon for ﬁxmg an early dated of hearing instead of

13 03.2014. App11cat10n is accepted. Prehmmary arguments heard

" and case ﬁle perused Counsel for the appellarit contended that the

appellant has not been treated in accordance with law/rules. Against

'thé ‘order dated 23 12 2013 the appellant ﬁled departmental appeal

- on 24.12.2013, -which has been rejected on 06 02. 2014 hence the
- present appeal on 14.02.2014. That the appellant has been treated

. -under. Police Rules-1975 for awardmg the major pumshment of

. that the 1mpugned final order has been issued in v1olat10n of Rule-5

of the Civil Servant (Appeal) Rules-1986. Points raised at the ‘Bar
need consideration. The appeal is admitted to regular hearmg subJect

to all legal objections. The appellant is dlrected to deposrt the

; securlty amount and process fee within 10 days. Thereafter Notice

be 1ssued to the respondents Appellant has also. filed an. apphcatron

~for suspendlng “the operatlon of ‘the impugned orders dated

06.02.2014 of respondent No.2 and dated 23.12.2013 of respondent

. compulsory retlrement which is wrong law. He further contended -

No.3. Notice of application should also be issued to the respondenrs '

for reply/arguments. To come up for written reply on main appeal on

13.05.2014 as well as reply/arguments on application on l)7.03.20]4.

-

This case be put before the Final Bench \\ for further proceedmgs

f“w(‘\\

po §

v
'

]

Counsel for the appellant and AAG present Fresh

notices be issued to the respondents for re ly/arguments on

~ stay applicatiorion 28.3.2014.

MEMB

\
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BEFORE THE KI-IYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appéal No._{ T3 /2014

| Zarin Dad Shah, Ex-ASI

: The PPO and others

Versus:

.....V....Appellant -

s v ..Réé_pondents'

Memo of Serv1ce Appeal
. | Application for interim relief 7-8
3, Elr:gl;‘ggos:seet and statement of 24.10.2013 A _10
4. | Reply to the charge sheet and B T
L statement od allegations
B i R B
6. |{Impugned order 10.12.2013 D 5
7. | Departmental appeal ° 12122003 |  E 16-13
‘8. | Impugned appellate order 06.02.2014 F 1%
9. Wakalat Nama :

Dated: / Z / 02/2014

'.I‘,hrlough‘

St . .t

Cell #0345-9337312



AAWAHRET JAVUEIAT a:;wﬂ;ga AWHNVIUTEHAAT ATEYER 0T 01T

TR (S U BRI & £ SO LV I ST NDR s
o MOS\ ?F‘\ o laoqqA :mv-ma
H ) ) 0 - . - “a
CHOM s T et N S e

RN T R DR JBA”‘E{ dar{abcﬂnrmx

&, »
“alk ) T ¢ A 2

tnslisqgA........coeeuneeeeees mmm(! 16W2 2%iloq totreid
B £ DOy IO P A S A A oL mer ST
Bt wayed; o0 0 oo ol ’-J‘mv A (1 &

———
tg‘ %yl
%-— j.;“ : -+ a90i0 aoilnﬂ;!;ian‘ivoﬂ aff .1

aswareaq swddnuriled 1edydd

i,

SR sm}o‘{ 10 Is19n90) 10805qen! yiugad
I ,mwz*hnda ubia? 18 noigas | brm:k;{n’v!
SR e iaoiﬁO sm{oq tobseid ud f £

smhnmﬂ cenrserniyeenee JSWE D0iTRICA

oo s L.-A T, -'.‘. . : oo
.11\.. LHade W T FLEY '!‘

aHT, J0,, 5 .mlma sm(mu ,maqu aoun:a
2JAVIUGLAT  ADIVAR?, Awuxmmmm AAFYITA
!ITAJJB‘!‘JA amomm T TAIADA. brOL TOA
am‘ m)mw :»quv: ggois so ao a;mm AHQT0
TUALISI9A HHT 70 JAzﬁu JA’!‘VIEIM‘I‘S!A 120
QiTAd  AAGAO asmauqm SHT TeVIADA
EDV - m:vxanméaﬁ gl axuaar £I0S.51.0f
| MGYU, ud09i AW VA LIATA THT YaSHAnaW
YnoaJumoa“' SOYVPRIAVED - ADLAMT: THT
P et LS T 04 FISias AW TATMETITIA

‘- -
.;.g 2

T yoeedl o sdT anteaatem s:c‘f‘,‘g;g;{eg.i
Binguegeni o3 SInui pitiwtanilsili?o s9maigasss 10

frianetpesi d Dozt 10818060 batab 1obyo tirllaqys
¢ bogesq £10ST1.03 ba¥etr#sbrg ortginjmi ot b €.0M
bia &55% jed” 8d - yl2bolosy yeri’ &oVTahisbnogeas]
dosd lis  eishaiiosiomn casntudetaleni-en . 6disoallogge

Ve e v S P .
e .-\.-,‘_5: BLE3e4I I r PSS AL RS FN S I M ST

~ )
.

2iitanad ‘

in

o

P
lb

Mm

&

™~
v




T et

Respectfully Sheweth,

Facts giving rise to the present appeal are as under:-

1. That appellant joined the service of Police Force in
| _ the year 1988 as a Constable and later on promoted

as Assistant Sub-Inspector by dint of his efficient
performance of duties. Since his appointment,

appellant has been performing his duties to the

entire satisfaction of his high-ups.

2. That on 24.10.2013 appellant was issued a Charge |
Sheet and Statement of Allegations (4dnnex:-A)
alleging therein involvement of the appellant in
corruption. Since the charges were unfounded and
baseless, therefore, .appellant submittéd his reply.
(Annex:-B) to Ch?rge Sheet and Statément of
Allegations thereby denying the allegations and
explaining his position. The reply may kindly be

considered an integral part of this appeal.

3. That thereafter a summary and fact finding enquiry-
 was cdnducted, statements (Annex:-C)' were
recorded by the enquiry officer and at the
conclusion it was found that the charges were not
proved but there was only rumor that appellant was

~involved in malpractice. The Enquiry Officer

recommended suitable punishment for

appellant; vide Enquiry Report. It is pertinent to
mention here that inspite of repeated réqUest

neither the Enquiry Report nor the Statements

recorded were provided to the appellant.
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unlawful and hence not sustainable in the eye of

law.

That instead of a regular enquiry, an irregular, fact
ﬁnding- enquiry was conducted in a highly pre-
judicial manner and without any evidence the
conclusion was jumped upon suddenly on the basis
mere surmises and conjectures declaring the *
appellant as corrupt in utter deviation of the

procedure and Ruleé_ on the subject.

That it is a settled legal principle that where major
penalty is proposedf't'he'n only a regular enquiry is
to be conducted wherein the accused must be

associated with all s,%tage's of the enquiry including

the collecting of oral and documentary evidence in

his presence and he must be confronted to the

same and must be afforded an opportumty of
cross—exammmg the Witnesses. In the case in hand
a summary enqulry was concluded in an irregular
manner and appellant was 1llegally found gu1lty
w1thout any ev1dence Thus the 1mpugned enqu1ry
bemg 1rregular and the 1mpugned orders based
thereupon are null1ty in the eye of law and hence :

liable to be set as1de

That the controversy w-as" indeed factual in nature
and the same could only be resolved by holding a
regular enquiry. It is also a settled legal-p'rihciple
that in such eventuality where factual controversy
is invel\?ed then 'only alternative left with the
competent authority is to hold a regular enquiry

into the allegations. Since no such enquiry had



been contemplated, therefore, the direct and abrupt
conclusion arrived at by the Enquiry Officer 1is ill-
founded and therefore not maintainable. Moreover,
the Enquiry Report and statements were not
provided to the appellant which is also a legal

requirement.

That no meaningful opportunity of personal
hearing was affordéd'to the “appellant neither by
the competent aul':hority, nor by the Enquiry
Officer ror even b); the appellate authority which
are the mandatory réquiremeﬁté of law. Thus
appellant was condemned unheard as the action
has been taken at the back of the appellant which is

agamst the prmaple of natural Justlce

That appellant weis not served with final show
cause notice whi'Ch is also the mandatory
requlrement of law hence the impugned order
1mpos1ng the maJor penalty without show cause
notice is void, corum—non-Judxce and as such not

mamtamable

That the appellant has served the Department for
about 25 years and has consumed his precious life
in the service and kéeping in view his longstandiﬁg
unblemished service the imposition of the major
penalty in peculiar l‘acts and éircumstances of the
case is harsh, ‘excessive and does not

commensurate with the guilt of the appellant.

That the allegations leveled against the appellant

are general and sweeping in nature and moreover



fabricated without any legal and tangible footings
nor the sanié have been substantiated by any solid

evidence.

J. That appellant would like to offer some other
additional grounds during the course of arguments
when the stance of the Respondents is known to

the appellant.

It is, therefore, humbly prayed that the instant

appeal may graciously be éccepted as prayed for above.

Any other relief as deemed: appropriate in the
circumstances of case not specifically asked for, may also '

be granted to -appellant.

:' Appehia
Through "

SN

‘ Advocate,\Pe,\
Dated: 42 / 02/2014 ' | N
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. /2014
ZarinDad Shah ..., Appellant
Versus
The PPO & others........cvvveviiiiiienennnnn. Respondents

Application for suspending the operation of the
impugned orders dated 06.02.2014 of Respondent
No.2 and dated 10.12.2013 of Respondent No.3 till the

final disposal of the instant appeal.

Respectfully Sheweth,

1. That the titled appeal is being filed today which is

yet to fixed for hearing.

2. That the facts alleged and grounds taken in the
~* body of appeal which may also be considered as an
integral part of this application, make out an
excellent prima facie case in favour of appellant

who is quite sanguine of its success.

3. That in case the impugned orders are not
suspended appellant will suffer irreparable loss
moreover, the balance of convenience and

inconvenience also lie in favour of the appellant.

It is therefore, humbly prayed that on acceptance
of this application, the operation of the impugned orders
dated 06.02.2014 of Respondent No.2 and dated



10.12.2013 of Respondent No.3 may graciously be

suspended till the final disposal of the instant appeal.

AFFIDAVITE

Stated on oath that the contents of the application,
are true and correct and nothing has been concealed from
the Hon'ble tribunal.

T ol
a2~ Applicant/ lant
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: ‘ i siger T /,,-f_ o7 ﬁN/\/gf /
f her Akba P. Dlsfrlcf Pollee Officer Swut as competent aythori /0]
\\' veby chcrge you, A.S.1, Zartndad Shah whlle posfed to Police Station Chu rial o; follows

It hos been repor’red that you committed the following act /. acts, whlch is /

are gross misconduct on your part as defined in Rules 2 (iii) of Poixce Disciplinary Rules 1975.

" You A.S.l. Zarindad Shah while posted to Police Station Chuprial have been‘

reporfed fo be cllegedly lnvolved in corruphon wh:ch is a gross mlsconduct on your pcm‘

2 By reasons -of The obove you ‘appedr’ fo be guﬂ‘ry of mlsconoucf ond
- rendered yourself liableto all or ony of penomes specnfreo in Rule-4 of The D.sc:plm’%r\/ Qules'
1975.
—“3—-You are, fherefore required to submlf your written reply Wt’fhm seven (7)
days of the receipt of this Charge Sheet to the Enquiry offlcer .
4. Your written reply, if cmy should reach fhe Enquiry Officer within the
' speciﬁed period, failing which it shall be presumed that you have no defense to put in and
in that case ex-parte action shall follow against you.
9. Intimate as to whether you ‘desire to be heard in person or not

6. A statement of allegations is enclosed.

LS

T )__./ T~

. o - a\ Dlstr:c%ﬁgilce Offlcer,‘Sweﬁ
o MO e N

pated: QL {0 j2013°

o

—re

Al Lol e




e (7 € DY CHlg? 7 %

¥ plsciPUNARY ACTION - ° B yer wr7
SR ' 1 Mr, Sher Akbar S.5t. P.S.P ,V District Pollce 'gll‘ﬂcgr, Swat as competenfﬁu?horn*y

’ \ [of the opinion that he A.S.1. Zarindad Shah whlte posted o oIlc:e S'rc: lon Chuprial hc:s

rendered himself liable to be procesaded ogdmst departmentally as he hos committed the
" following acts/omissions ds deflned in Rule 2 {iii) of Police Rules 1975, as per Provincial
Assembly of Khyber Pakhtunkhwa Notification No. PA/Khyber Pakhtunkhwa/ Bills/ 2011/

44905 dated 16/09/2011 and C.P.O, K.P.K Peshawar Memo: No. 3037-62/Legal, dated
19/11/2011.

—cm L . STATEMENT OF ALLEGATIONS

It has .been reported that he while posted as Police qufion' Chupiial

commitied the following act / acts, which is / are gross rmsconduc’f on hlS pcr‘r as defined
in Rules 2 (nl) of Police Rules 1975.

That he A.S.L. Zarindad Shah while posfed to Poilce Station Chupnal has been
reported to be allegedly involved in corruption, which is a gross misconduct on his part. ‘

2. For the purpose of scrutinizing the conduct of the said officer with
reference ’ro the obove Qllegohons DSP/City Circle, Swat is oppom’red as Enqusry Offlcer

3. The - enqu1ry officer shali conduct proceedmgs m Qccordonce Wl’fh- _
provisions of Police Rules 1975 and shall provide reasonable opportunity of defense and.
hearing to ’rhe accused officer, record its fmdmgs and make within Twen’ry five (25) doys of
the receipt of this order, recommendation as to punishment or other appropriate action

- against the accused officer.

4. The accused officer shall join the proceedings on the daté, time and place
fixed by theenquiry officer.

O\JQMBES’fric—i@blieeﬁoﬁfit'efwswm

L

\
.
}

No. 2«‘55 /EB, Dated Gulkada the, 2 Lf (0 2013,

Copy of above is forwarded to the:-

DSe/City Circle, Swat for initiating proceeding against the accused Officer/ Official
namely A.S.I. Zarindad Shah under Police Rules, 1975.

2. AS.L Zarindad Shah Police Station Chuprial:-

With the direction to appear before the enquiry officer on the date, time Qnd p:oce
) ﬁxeﬁ' by ’rne e "wuw officer for the pumose of enqulry proceed.ng

¥k K

Arv
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0.B.No. 2e?2_
Dated _{2-_/2-/2013.

" ORDER

This order will dlspose off the departmental enqwry proceedmgs '

agalnst Asswtant Sub -Inspector. Zarmdad Shah that he while posted to Police Station
Chupnal has been reported to be allegedly involved in cqrruptipn,whigh is d gross

misconduct on his part.

He was issued Charge Sheet alongw;th Statement of Allegat:ons

7 and DSP/Clty, Swat was deputed as Enquiry Ofﬂcer The Enqunry Ofﬁcer conducted

proper departmentai enquury against the delmquent Ofﬂcer and - recorded the
statements of all concerned officers. He provided ample opportunity to the delinquent

officer to defense the charges leveled against him. After condu.cting proper

-departmental enquiry, the Enquiry Officer submitted - his findingé wherein he

recommended the delinquent officer for suitable punishment. He was heard in Orderly

“Room. However, he could not present any plausible defense against the charges leveied"

~‘~agamst him.

Therefore, m exercise of the powers vested in the under5|gned'
under Rules 2 (m) of Police Disciplinary Rules-1975, |, Sher Akbar, S.St, P.S.P, District
Police Officer, Swat as a competent authority, am constrained to awardA Him the
punishment of Compulsor\-/ retirement from service with immediate effect.

Order announced.

ok ok K ok K ok %k ok sk ok ok sk okok C :I (T/




To

Respected Sir, -

The Deputy Inspector General of Police
Malakand Range at

Saidu Sharif, District Swat

'y'aa

“Subject:  Departmental Ko‘zppeal a,qamst the order

~ O.B. No. 202 dat”d 10-12-2013 mde which

maijor nenaltu of comnulson/ retivement

was 1mposed on tne appellant.

54
SRS D

The appellant submits as under:

That the appellant was regular member of

| Assi et
the police force was performing his duty asASub-
Inspector to the satisfaction of his authorities and

the public a5 well.

. That recently the appellant was issued

charge sheet and statement of allegationé, wherein; ‘

vague charges of cori’u;qﬁgn were alleged. This
Charge sheet and statement of allegation was

replied and the charges specifically denied, being

baseless and frivolous.

5

That  shame znquzry was  conducted in

violation of the law and rules and as a resul’t of

.. which major penalty of cummlsory retirement was

imposed on the appellant, despite the Jact that the
appellant was never gtven the chance to be heard

in person.

That the order mentioned above is passed in
a very hush hush manner and in violation of the

law and rules, hence ligble to be set aside.




It is, therefore, very respectfully prayed that

on acceptance of this appeal the order impugned
-may be set aside and the -appellaﬁt reinstated into " :

.service with all back benefits.

- Appellant

M

hah

a-1g-old
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" Dated__ é?'P/ /201;%{ s , ‘. ' >
~ .~ Copy for mformatlon and necessary action to the - _ r

’ \ . H
%% OFFICE OF THE REGIONAL POLICE OFFICER, MALAKAND

+ - _REGION, AT SAIDU SHARIF SWAT

e

ORDER:

~ 4
This order will dispose off the appeal preferred by Ex-ASI Zarin Dadyof Swat

EE Y

District for rernstatement in service.

( . ) . . . .
Brief facts are that the above named Ex-ASI while posted to Police- Station .

Chuprial was involved in corraption. DSP City Swat conducted proper departrnenta]'enQuiry against him.

‘During enquiry the Enquiry Officer recorded statements of concerned officer / official. The Enquiry
Officer provided ample opportunity to the appellant to defend the charges leveled égairrst him. The

Enquiry Officer in his finding report held him resp01rsible and recommended for punishment.

v The applicant was called in Orderly Room by District Police Officer, Swat but he

could not present any plausible defense. After completion of codal formalities of the enquiry he was

- found guilty-of misconduct. Hence he was awarded major punishment of compelsory retirement from

service under Police Rules 1975 by District Police Officer, Swat vide his office OB No. 202 dated =
10/12/2013. - ' ' ‘

The appellant was called in Orderiy Room on 06/02/2014 and heard in person,
but he dld not produce any substantive materials in his defense. Therefore I uphold the order of District
Police Offi icer, Swat, whereby the appellant has been awarded major punishment for compulsory

retirement from service.

Order announced.
4

(ABDULLAH KHAN) PSP

Regional Police Officer,
Malakand! At Saidu Sharif Swat
{ agi* -

- Ms' W

1. District Police Officer, Swat with refererlce to his office Memo: No. 19073/E,.
dated 24/12/20]3. ‘ ’

2. .Ex-ASI'Zarin Dad of Swat District.
Z/ ‘ . '
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IN THE COURT OF /J)k‘{ SVIIL /07

) Z GVWWM Od x‘Z(_Q,Zﬁippellcmr(sc)/Petilionel'(S)

VE‘RS US
O bj 0/@\

'/ : Respondent(s)

I/'We | - do hereby appoint
Mr. Khaled Rehman, Advocate in the above mentioned case, to do all-or
any of the following acts, deeds and things.

1. To appear, act and plead for me/us in the above mentioned case in
this Court/Tribunal in which the same may be tried or heard and
any other proceedings arising out of or connected therewith.

2. To sign, verify and file or withdraw all proceedings, petitions,
appeals, affidavits and applications for compromise or withdrawal
or for submission to arbitration of the said case, or any other
documents, as may be deemed necessary or advisable by them for

the conduct, prosecution or defence of the said case at all its stages.

3. To receive payment of, and issue receipts for, all moneys that may
be or become due and payable to us during the course of
proceedings.

AND hereby agree:-

a. That the Advocate(s) shall be entitled to withdraw from
the prosecution of the said case if the whole or any part
of the agreed fee remains unpaid.

In witness whereof 1/We bave signed this Wakalat Nama
hereunder, the contents of which have been read/explained to
me/us and fully understood by me/us this

: " .
25y oy

v

Signature of Executants
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BEFORE THE SERVICE TRIBUNAL KHYB‘ER PAKHTUNKHWA PESHAWAR.
Service Appt%al No. 177 /2014.

Zarin Dad Shah, Ex-ASI Dis;trict Police, Swat District Swat.
~ Appellant

VERSUS

Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
The Deputy Inspector General of Police, Malakand Region, Saidu Sharif Swat.
The District Police Officer, Swat.

Respondents.

WRITTEN REPLY ON BEHALF OF RESPONDENTS.

Preliminary Objections.

That the appellant has got no Cause of action and locus standi to file the present appeal.
That the appeal is bad due to misjoinder and nonjoinder of necessary parties.

That the apbeal. is time barred. »

That the appellant is estopped by his own conduct to file the instant appeal.

That the appellant has not come to the Tribunal with clean hands.

That this Hon’ble Tribunal has got no jurisdiction to entertain the present appeal.

That the instant appeal is barred by law.

T}\at the appellant concealed the material facts from this Hon’ble Tribunal.

That the appellant has been estopped by his own conduct to file the appeal. .

REPLY ON FACTS.

Para No. 1 of appeal, pertain to service record, hence needs no comments.

Para No. 2 of appeal is correct, to the extent that appellant has been served with charge
sheet and summary of allegation, but the same were based on facts and for the purpose of
securitizing the conduct of appellant proper departmental enquiry was conducted through
DSP/City Circle, Swat. After the recéipt of recommendations from Enquiry Officer the
competent authority keeping in view the nature of charges, awarded the punishment of
compulsory retirement from the service, which is according to law and rules.

Para No. 3 of appeal is incorrect DSP/city conducted proper depar‘tfnental enquiry and after
conclusion of enquiry recommends the appellant for suitable punishment, consequently the
competent authority awarded p'rop'er punishment in accordance with rules which
commensurate with the charges. ok

Para No 4 of appeal is correct to the extent of imposition of major punishment of

compulsory retirement, however after receipt of enquiry report the competent authority:

gone through the enquiry report and also heard the appellant in person in Orderly room but
could not produce any cogent evidence in his defense to prove his innocence.
Para No. 5 of appeal is correct to the extent that appeliant filed departmental appeal but

the same was entertained by the respondent No. 2 and rejected the same being devoid of

merits.’

ettt
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GROUNDS.

Incorrect{appe’l!an_t was treetegi in accordance with Law and Rules.

Incorrect, the charges against the appellant were of serious in natUre and the respondent
has taken a lenient view bt/ awarding major punishment of compulsory retirement.
Incorrect, the competent authortty‘ has satisfied himself and aftet personal hearing of
appellant major penalty was |mposed however the recommendations of Enquiry Officer are
not binding upon the competent authonty

Incorrect, proper departmental enguiry was conducted against the appellant and proper
opportunity of‘defence was provided but the appellant could not prove himself as innocent.
Incprrect, reply already given in .para above.

Incorrect, reply already given in para above.

Incorrect, proper opportunity of personal hearing was provided to the appellant and all
cedel formalities were fulfilled.

Incorrect, the respondents by keeping in view the long service of appellant had already
taken lenient view and thereby awarded major punishment of compnlsory retirement.
Incorrect, the charges against appellant has been proved during depa'rtmental enquiry.

The respondents also offered some additional grounds during the course of arrangement.

It is therefore prayed that the appeal of appellant may kindly be dismissed with cost bemg'
devoid of merlts and without any 1ega| substance.

; .1) ProvinciakfoliceQ .

{Afhyber Pakhtunkhwa, Peshawar
& (Respondent No. 1)

2) Depfity nspector General of Police,
Malakand Reglogéaldu Sharif Swat
(Respondent No. 2)

3)




gy . BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.
Sefvice Appeal No. 177 ['2014.

Zarin Dad Shah, Ex-ASI District Police, Swat District Swat.
' ' Appeilant

VERSUS

1) Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2) The Deputy Inspector General of Police, Malakand Region, Saidu Sharif Swat.
3) The District Police Officer, Swat.

Respondents.

l"OWER OF ATTORNEY.

We, the undersigned No. 1 to 3 do hereby appoint Muhammad Ayaz DSP Legal Swat as
speéial representative on our behalf in the above noted appeal. He is authorized to represent us before
the Tribunal on each and every date fixed and to assist the Govt: Pleader attach to Tribunal in

Submission of record.

Yol /- - O
1) Provincial Iica@f( |
{\,I;I;yber Pakhtunkhwa, Peshawar ' :
ML (Respondent No. 1)
/\ ) . V.

2) Depltyinspector General of Police,
Malakand Region Saidu Sharif Swat
' {Respondent No. 2)

3) istrict Pol_ifgol‘ficer, Swat,

~——(Respondent-§o:3) A



; : BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.
+  Seérvice Appeal No. 177 /2014.

Zarin Dad Shah, Ex-ASI District Police, Swat District Swat.
Aggellant_

VERSUS

1) Provincial Police Officer, Khybef Pakhtunkhwa, Peshawar.
2) The Deputy Inspector General of Police, Malakand Region, Saidu Sharif Swat.
3) The District Police Officer, Swat.

Respondents.

AFFIDAVIT:-

. We the above respondents do hereby solemnly affirm on oath and declare that
- the contents of the appeal are correct/true to the best of our knoWledge / belief and nothing

has beén kept secrete from the honourable Service Tribunal Khyber Pakhtunkhwa, Peshawar.

A2

1) Provincial PW ,
i_::«hybér Pakifunkhwa, Peshawar

ulv (Respondent No. 1).

efutynspéctor General o ﬁ%e,-/

Malakand Region Saidu Sharif Swat
r~{Respondent-No. 2)

3)  ( District PoliceOfficer, Sfut. | “
, (RespondentWo. 3) - .
. AN




1 o ‘ ’ .
[ 1

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

~
~

© Service Appeal No._177 /2014

- Zarin Dad Shah............. fe b et e Appellant

~ The PPO and others.......... e, e Respondents

o REJOINDER ON BEHALF OF APPELLANT IN
o RESPONSE TO REPLY FILED BY
' RESPONDENTS. '

Respectfully Sheweth,

Preliminary Objections:

Preliminary objections raised by answering respondents
are erroneous and frivolous, the detailed replies thereof

are as under:-

J :

L That valuable rights of the appe-llant have been
~ infringed through the impugned orders which have

been challenged through thé instant appeal under

“the law, therefore, appéllaﬁt has got a strong cause

of action and for that matter locus standi to file the

instant appeal.

- II.  That all necessary and proper parties have been
arrayed as Respondents in the instant appeal, hence
the question of mis-joinder and non-joinder is

misconceived.

I, That the appeal is within time.



IV&IX.

VL

- VIL

VIII.

2

That appellant has challenged the impugned 6rder
within the meaning of Section-4 of the Khyber
Pakhtunkhwa Service Tribunal Acts, 1974, Tt is a
settled principle that estoppel does not operate

against the law.

That appellant has approached the Hon'ble
Tribunal with a bonafide claim inas much as he

has been treated in violation of the law.

That being a matter relatable to the terms and
conditions of service, the Service Tribunal has got

exclusive jurisdiction in the matter.

That all codal formalities as per the Khyber
Pakhtunkhwa Service Tribunal Act, 1974 have
been complied with and therefore the appeal is in

its correct form and shape.

That all the facts relevant for the disposal of the
instant appeal concisely have been incorporated in
the appeal and nothing has been concealed from |
the Hon'ble Tribunal.

Facts:

1.

N

Being not replied hence admitted.

Incorrect. The allegations were altogether ill-
founded. Moreover, the departmental enquiry was
also conducted in an improper manner. No .
material was available in support of the

allegations, therefore, the Enquiry Officer declared

 that the charges were not established but he held



that there was a rumor that the appellant was
involved in malpractice. Thus the appellant was
only recommended for punishment on the basis of
hearsay evidence which is no justification for

imposition of awarding major penalty.

Incorrect. No proper enquiry has been conducted
in the case in hand, therefore, legally no
punishment muchless major can be imposed upon

the appellant.

Misconceived. Without Show Cause Notice and
personal hearing, the impugned orders were passed
in a highly illegal manner which has resulted in

serious miscarriage of justice.

Incorrect.

Grounds:

A.

Incorrect. The appellant was not treated in
accordance with law and rules on the subject.

Incorrect. The al.legations were without any legal
basis nor the same were established, therefore, the
imposition of major penalty is without lawful
authority and hence not maintainable.

Misconceived. Neither opportunity of personal
hearing has been provided to the appellant nor the
enquiry was conducted according to the rules.

Misconceived. The Departmental enquiry has been
conducted irregularly and in violation of the rules,
therefore, no punishment can be based upon the
same. '



/"\ ‘ .

E&F. Being not replied hence admitted.

G.  Incorrect. No opportunity of personal hearing as
well as defence was given to the appellant nor
other formalities have been complied with.

H.  Misconceived. No leniency has been shown to the

| appellant inas much as major penalty of

compulsory retirement has been imposed upon the
appellant.

I&J. Incorrect hence denied.
It is, therefore, humbly prayed that the reply of
answering Respondents may graciously be rejected and

the appeal as prayed for may graciously be accepted with
costs.

Through

Dated: |5 /04/2014

Affidavit

I, Khaled Rahman, Advocate, as per instructions of my
client, do hereby affirm and declare on oath that the contents
of this rejoinder are true and correct to the best o
knowledge and belief and nothing has been conceglé
this Hon’ble Tribunal. -
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{SI?FORE THE KHYBER PAKHTUNKH WA SERVICE TRIBUNAL PESHAWAR

Scn vice Appeal No._177 /2014

Zarin Dad Shah........................... Appellant
Versus

The PPO and others.................. e Respondents

REJOINDER ON BEHALF OF APPELLANT IN
RESPONSE TO REPLY FILED BY
RESPONDENTS.

Respectfully Sheweth,

Preliminary Objections:

Preliminary objections raised by answering respondents
are erroneous and frivolous, the detajled replies thereof

are as under:~

L. That valuable rights of the appellant have been
infringed through the i:mpugned orders which have
been challenged throulgh the instant appeal under
the law, therefore, appeliant has got a strong cause
of action and for that mafcer locus standi to file the

instant appeal.

II.  That all necessary and proper parties have been .
arrayed as Respondents in the instant appeal, hence
the question of mis-joinder and non-joinder is

misconceived.

LIl That the appeal is within time.
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- IV&IX.

VL

VIL

VIIL

2

That appellant has challenged the impugned erder
within the meaning of Section-4 of the Khyber

Pakhtunkhwa Service Tribunaj Acts, 1974. It is a

settled principle that estoppel does not operate

against the law.

That appellant has ‘approached the Hon'ble
Tribunal with a bonafide claim inas much as he

has been treated in v1olat1on of the law.

That being a matter relatable to the terms and
conditions of service, the Service Tribunal has got

exclusive jurisdiction in the matter.

That all codal formalities as’per the Khyber
Pakhtunkhwa Service ‘Tribunal Act, 1974 have
been complied with and therefore the appeal is in

its correct form and shape.

That all the facts relevant for the disposal of the

instant appeal concisely have been incorporated in

the appeal and notmng nas been concealed from
the Hon'ble Tribunal.

Facts:

1.

Being not replied hence admitted.

Incorrect The allegatlons were altogether ill-

founded. Moreover, the departmenta* enquiry was ,

also conducted in an -1mproper manner. No

- material was avallable in  support of the

allegatxons therefore, the Enqu1ry Officer declared

that the charges were noL‘ eslabhbhed but he held
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that there was a rumor that the appellant was

involved in malpractice. Thus the appellant ‘was

~ only recommended for;punishment on the basis of

hearsay evidence which is no justification for .

imposition of awarding major penalty.

Incorrect. No propef enquiry has been conducted

in the. case in hand, therefore, legally no

punishment muchless major can be imposed upon

the appellant.

Misconceived. Without' Show Cause Notice and |
personal hearing, the impugned orders were passed . A

in a highly illegal manner which has resulted in

serious miscarriage of justice.

Incorrect,

Grounds:

A.

Incorrect. The appellant was not treated in

accordance with law and rules on the subject.

Incorrect. The allegations were without any legal
basis nor the same were established, therefore, the
imposition of major penalty is without lawful
authority and hence not maintainable.

Misconceived. Neither opportunity of personal
hearing has been provided to the appellant nor the

enquiry was conducted according to the rules.

Misconceived. The Departmental eﬁquiry has been

conducted irregularly and in violation of the rules,

therefore, no punishment can be based upon the -

same.




G.

H.

~ E&F. Being not réplied hence admitted.

Incorrect. No opportinity of personal hearing as
well as defence was given to the appellant nor

“other formalities have been complied with.

r .

Misconceived. No leniency has been shown to the

appellar_lt inas ‘much as major penalty of

_compulsory retirement has been imposed upon the

appellant.

1&J. Incorrect hence denied.

It is, therefore, humbly prayed that the reply of

answering Respondents may .graciously be rejedted and

the appeal as prayed for may graciously be accepted with

costs.

Dated: /{5 /04/2014 i

Through

ZZlda'vit

I, Khaled Rahman, Advoc.t(u. as per instructions of my

client, do hereby affirm and declare on oath that the contents -

ol this rejoinder are truc and correct to the best of
knowledge and belief and nothmg has been conce
this Hon’ble Tribunal.
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" & . 'BEFORE THE KHYBER PAKHTUNKHVV A SERVICE TRIBUNAL PESHAWAR

| Service Appeal No._177 /2014

Zarin Dad Shah............. e e e Appellant
Velrsusl

The PPO and others........... e ——— ReSpond_ents

REJOINDER ON BEHALF OF APPELLANT IN
RESPONSE TO  REPLY FILED BY
RESPONDENTS.

Respectfully Sheweth,

Preliminary QObjections:

Preliminary objections raised by answering respondents

are erroneous and frivolous, the detailed replies thereof |

are as under:- -

I.  That valuable rights of the appéllant have been
infringed through the iinpugned orders which have
been challenged through the instant appeal under

 the law, therefore, appéllant has got a strong cause
of action and for that matter locus standi to file the

instant appeal.

II.  That all necessary aﬁd) proper parties have been

arrayed as Respondents ini ‘the instant appeal, hence -

the question of mis-joinder and non-joinder is .

misconceived.

HI.  That the appeal is within time.

.
e e
J -



IV&IX.

VI

VII.

VIIL

That appellant has chalienged the impugned order
within the meaning of Section-4' of the Khyber
Pakhtunkhwa Service Tribunal Acts, 1974. It is a
settled principle that estoppel does not operate

against the law.

That appellant has approached the Hon'ble
Tribunal with a bonaﬁde clalm inas much as he

has been treated in V1olat10n of the law..

That being a matter r:elatable‘to the terms and
conditions of scrvice, th Service lubunal has got

exclusive jurisdiction in' the matter.

That all codal formalities as per the Khyber |
Pakhtunkhwa Service Tribunal Act, 1974 have

been complied with and therefore the appeal is in

its correct form and shape.

That all the facts relevant for the disposal of the
instant appeal concisely have been incprporated in
the appeal and nothing has been concealed from
the Hon'ble Tribunal.

Facts:

L.

Being not replied hence admitted. .

Incorrect. The allegations were altogether ill-
founded. Moreover, the departmental enquiry was
also conducted in an improper manner. No

material was available in support of the

allegations, therefore, the Enquiry Officer declared

that the chargés were not established but he held
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that there was a rumor that the appellant was

involved in malpractice. Thus the appellant was

only recommended for punishment on the basis of

hearsay evidence which is no justification for

imposition of awarding major penalty.

Incorrect..No proper enquiry has been conducted
in the. case in hand, therefore, legally no
punishment muchless maior can be imposed upon

the appellant.

Misconceived. Without Show Cause Notice and
personal hearing, the imiaugned orders were passed
in a highly illegal manner which has resulted in

serious miscarriage of j justlce

Incorrect.

Grounds:

A.

Incorrect. The appellant was not treated in

accordance with law and 1u1es on the subject.

Incorrect. The allegat1ons were without any legal ;|
basis nor the same were estabhshed therefore, the : .-
imposition of major penalty is without lawful *

authority and hence not mamtamable

i
Misconceived. Neither ,joppoxtunity of personal
hearing has been provided to the appellant nor the
enquiry was conducted at:-,;;cm‘ding to the rules.

Misconceived. The Departmental enquiry has been
conducted irregularly and in violation of the rules,
therefore, no punishment can be based upon the
same. '




E&F. Being not replied hence :admitted.
i
G.  Incorrect. No opportuhity of personal hearing as
well as defence was given to the appellant »norql';; .
other formalities have bé;en complied with..

| : '

I !

H.  Misconceived. No leﬁiehcy has been shown to the" g

appellant inas muc;h'f| as major penalty of

compulsory retirement has been imposed upon the |
appellant. ' ' B

H

1&J. Incorrect hence denied.

It is, therefore, humblyj prayed that the reply of

~ answering Respondents may graciously be rejeéted and

the appeal as prayed for may graciously be accepted with

costs.

Through

Dated: |5 /04/2014

Affidgvic

I, Khaled Rahman, Advocate, as per instructions of my
client, do hereby affirm and declare on oath that the contents
of this rejoinder are true and correct to the best of-n

this Hon’ble Tribunal.




