18.07.2022

Learned counsel for the appellant present. Mr. Kabirullah

Khattak, Additional Advocate General for the respondents present.

Reply/éomments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To come up

for reply/comments on 19.09.2022 before S.B.

(Mian Muhammad)
Member (E)
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Learned counsel for the appellant present. Preliminary arguments

heard.

Learned counsel for the appellant argued the case at the stage of
preliminary hearing and contended that the appellant was initially
appointed as Doctor on contract basis on 27.11.1995 and he took over the
charge as MO at BHU Sheikh Baba Mohmand Agency on 29.11.1995 His
services were regularized under the Khyber Pakhtunkhwa Civil Servants
(Amendment) Act 2005 w.e.f. 01.07.2001 vide notification dated
17.10.2017. He also referred to the . .. various litigation cases for pay
protection of 6 years (29.11.1995 to 30.06.2001). His departmental appeal
for counting of previous contract service submitted on 10.06.2021 was not
responded within the statutory period whereafter the service appeal in hand
was Instituted in the Service Tribunal on 29.11.2021. On the question of
limitation for one month and 20 days, learned counsel for the appellant
argued that being a recurring cause and involvement of emoluments,

limitation does not run against in such cases under orders of the august

¢ed Supreme Court of Pakistan. He also referred to service appeal No.

7590/2021 titled Dr. S.M Taimoor, service appeal No. 7591/2021 titled Dr.

aAmjad Ali Shah & service appeal No. 7592/2021 titled Dr. Syed Lugman

Ali Shoaib to have been admitted and are fixed for regular hearing before

the D.B on 22.06.2022.

Points raised need consideration. The appeal is admitted to regular
hearing, subject to all just and legal objections. The appellant is directed to
deposit security and process fee within 10 days. Thereafter, notices be
issued to the respondents for submission of written reply/comments. To

come up for reply/comments before the S.B on 18.07.2

(Mian Muhammad)
Member (E)
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"S.No. Date of order Order or other proceedings with signature of judge
proceedings :
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1- 29/11/2021 The appeal of Dr. Muhammad Ali presented today Aby Mr. Fazal Shah
Mohmand Advocate may be entered in the Institution Register and put up
to the Worthy Chairman for proper order please.
[ AL
REGISTRAR ,
2. This case is entrusted to S. Bench at Peshawar for preliminary
hearing to be put there on 08 /OH ) s
14.01.2022 Learned counsel for the appellant present.
Being Chairman of Departmental Selection
Committee, I am busy in Administrative work
regarding recruitment, therefore, to come up fon
preliminary hearing on 23.02.2022 before the S.B.
~
3 VA
D W S
(Salah-Ud-Din)
Member (J)
3.02.2022 Due to retirement of the Hon’able Chairman, the case is
adjourngd to 19.05.2022 for the same before D.B.
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No. (74, 12021

Dr. Muhammad Ali Khan .cacevevsiesareienasiannmmenn. Appellant.
VERSUS
GOVLE. & OTNEIS.isressncensssssnussesanasssrnssesssananssnassnsass Respondents
) INDEX
S. No | Description of documents Annexure | Pages
1. | Service Appeal with affidavit |- Y
2. | Application for condonation of delay
| with affidavit _ S
3. | Copy of Appointment order & Judgment| A, &B (4O F
4. | Copy of Judgment dated 09-02-2017,| C,D &
Notification dated 17-10-2017 & Order E ‘
dated 26-09-2019 | 2% -3b
5. | Copy of Departmental Appeal F 233 -39
6. |Copy of Judgment dated 01-03-2018 G :
passed in Writ Petition No 3221-
P/2013, Judgment dated 03-02-2016
passed in Civil Petition No 1536/2013
and Judgment dated 01-08-2011
passed in Service Appeal No 38/2011 %' [§3
7. | Wakalat Nama £
A -
Dated:-06-10-2021 ‘Appellant
Through
FAzAL SHAH MOHMAND
ADVOCATE,
SUPREME COURT OF PAKISTAN.
&
RABIA MUZAFFAR
ADVOCATE,

HIGH COURT, PESHAWAR.

OFFICE:-

Cantonment Plaza Flat# 3/B

Khyber Bazar Peshawar.
Cell# 0301 8804841
Email:- fazalshahmohmand@gmaii.com
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No. /2021

Dr. Muhammad Ali Khan S/OHaji badshah Gul, District Specialist
(PAEDS) THQ Hospital, Bara District Khyber
..................................... Appellant.

VERSUS

1. Govt. of Khyber Pakhtunkhwa through Secretary, Health
Department Peshawar.

2. Director, General Health Services Khyber Pakhtunkhwa
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

4. Chief Secretary, Govt. of Khyber Pakhtunkhwa Peshawar.
................ reerennenennna e RESpONdents

APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT
1974 AGAINST THE NON-COUNTING OF THE PERVIOUS
CONTRACT SERVICE OF THE APPELLANT W.E.F 29-11-
1995 TO 31-06-2001 AND AGAINST WHICH
DEPARTMENTAL APPEAL OF THE APPELANT HAS NOT
BEEN RESPONDED SO FAR DESPITE THE LAPSE OF
MORE THAN THE STATUTORY PERIOD OF NINETY DAYS.

PRAYER:-

On acceptance of this appeal the respondents may kindly be
directed to count the previous contract service of the appellant
w.ef 29-11-1995 to 31-06-2001 rendered by him for the
purpose of pay protection and pension etc. with all back

benefits.
Respectfully Submitted:-

1. That the appellant was appointed after the posts were duly
advertised, the appellant passed through the recruitment
process and finally upon the recommendation of Departmental
Selection Committee, was appointed as Medical Officer (BPS-
17) in Health Department KP vide Order dated 29-11-1995, on
contract basis which contract was extended from time to time
till the KP Civil Servants Act was amended on 23-07-2005, after
which the services of the appellant stood regularized however
the appellant was not extended the benefits, after which the
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appellant along with others was forced to approach the
honorable Peshawar High Court Peshawar by filing Writ Petition
No 1510-P/2007 which was allowed vide Judgment dated 18-
11-2008. (Copy of Appointment order & Judgment is
enclosed as Annexure A & B).

. That respondents even then were not ready to regularize the

services of the appellant, so they again approached the
Peshawar High Court by filing Writ Petition No 1647-P/2013
which was disposed of on 09-02-2017 remitting the case to the
Committee for consideration and finally the services of the
appellant along with others were regularized vide Notification
dated 17-10-2017 w.e.f 01-07-2001 instead from the date of
their initial appointment, against which the appellant along with
others again filed Writ Petition No 851-P/2018 which was
dismissed on 26-09-2019, and against which the appellant has
approached the Apex Court. (Copy of Judgment dated 09-
02-2017, Notification dated 17-10-2017 & Order dated
26-09-2019 is enclosed as Annexure C, D & E).

. That the appellant is entitled to be given the benefit of previous

service for the purpose of Pay Protection & Pension and for
which purpose the appellant along with other approached the
Peshawar High Court by filing Writ petition No 3337-P/2020 but
as the matter related to the terms and conditions of service so
the same was withdrawn on 27-05-2021.

. That the department is reluctant to count the contract service

of the appellant for the purpose of pay protection and pension
etc. which is violation of the law, rules and numerous
Judgments of this honorable tribunal, honorable High Court as
well as the Apex Court of the Country. Even the appellant filed
departmental appeal for the purpose which was duly forwarded
however the same has not been responded so far despite the
lapse of more than ninety days. (Copy of Departmental
Appeal is enclosed as Annexure F).

. That this action of the department of not counting the contract

service of the appellant w.e.f 29-11-1995 to 31-06-2001 for the
purpose of pay protection and pension etc. is against the law,
facts and principles of justice on grounds inter-alia as follows:-

GROUNDS:-

A. That the omissions and commissions of the respondents
are illegal and void ab initio.

B. That mandatory provisions of law are badly violated by the
respondents who are not ready to treat the appellant
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according to law and rules being his fundamental right
guaranteed in the Article 4 and 25 of the Constitution of

Pakistan.

C. That the Pension Rules 1963 as well as the Civil Service
Regulations are very much clear on the point which gives

protection to such contract service for the purpose of pay
protection and pension etc.

D. That the appellant is entitled to be given the benefit of
previous contract service rendered by the appellant as per
the CSR-371-A and pension rules.

E. That in the recent Judgment dated 08-02-2021 passed in
Civil Petition No 1641-L/2018 it has been held by the Apex
Court that regularization is a step up and must provide
better terms of service and cannot make the employee
worse. Even the law and rules are very much clear on the
subject which also allows such benefits. A number of
Judgments rendered by this honorable Tribunal, honorable
Peshawar High Court as well as the Apex Court of the
Country have also given protection to such service to be
counted for the purpose of pay protection and pension.
(Copy of Judgment dated 01-03-2018 passed in
Writ Petition No 3221-P/2013, Judgment dated 03-
02-2016 passed in Civil Petition No 1536/2013 and
Judgment dated 01-08-2011 passed in Service
Appeal No 38/2011 is enclosed as Annexure G).

F. That even otherwise not giving the appellant the benefit of
service rendered by him amounts to exploitation in
violation of the Constitution and law of the land.

G. That the Appellant has been deprived of his due rights
without any omission or commission on his part in violation
of the principles of natural justice.

H. That accrued rights of the appellant has been snatched
sane without any fault on his part.

I. That the appellant has more than 25 years of service
career with unblemished service record.

J. That the appellant seeks the permission of this honorable
Court for additional grounds at the time of arguments.
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It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the
appeal.

Any other relief deemed appropriate and not asked for -

may also be granted in favour of the appellant.

LA
Dated: -26-11-2021 %pellant
Through

FAzAL SHAH MOHMAND

ADVOCATE,
SuPREME COURT OF PAKISTAN.

RABIA MUZAFFAR
ADVOCATE,
HIGH COURT, PESHAWAR.
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1. Constitution 1973
2. Service laws.
3. Other Books as per need

CERTIFICATE

Certified that as per instructions of my clients, no appeal on the same
subject and between the same parties has been filed previously or
concurrently before this honorable Court. -

ADVOCATE

AFFIDAVIT

I, Dr. Muhammad Ali Khan S/OHaji badshah Gul, District Specialist
(PAEDS) THQ Hospital, Bara District Khyber, do hereby solemnly
affirm and declare on oath that the contents of this Appeal, are true
and correct to the best of my knowledge and belief and nothing has

been concealed from this honorable Tribunal. py
//// I/M

DEPONENT
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No. /2021
Dr. Muhammad Ali Khan..ccvesesasssresinssmmnmsasanins Appellant.

VERSUS
GOVE. & OLhEIS.vuressversarsssnsusnarassssanassunsssnsasnnnnes Respondents

Agglicati'on for condonation of delay if any

Respectfully Submitted:-

1. That the accompanying appeal is being filed today in which no
date of hearing has been fixed so far.

2. That the grounds of appeal may be considered as integral
Part of this application.

3. That the subject issue is of the Counting of service for the
purpose of pay protection and pension, and as such every
month fresh cause of action accrues to the appellant, being
recurring cause of action.

4. That the law as well as the dictums of the superior Courts also
favors decisions of cases on merit.

It is therefore prayed that on acceptance of this application,
the delay if any in filing of appeal may kindly be condoned.

. , / 7
Dated: -10-2021 Aﬁel ant

Through | g ~

Fazal Shah Mohmand
Advocate Supreme Court.
&

Rabia Muzaffar
Advocate, Peshawar.

AFFIDAVIT
I, Dr. Muhammad Ali Khan S/OHaji badshah Gul, District Specialist
(PAEDS) THQ Hospital, Bara District Khyber, do hereby solemnly
affirm and declare on oath that the contents of this Application are
true and correct to the best of my knowledge and belief and nothing
has been concealed from this honorable Tribunal.
e
EPONENT
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DIRECTORATE GENERAL HEALTH SERVICES
KHYBER PAKHTUNKHWA PESHAWAR

A ivemmunivations Should be Adirassad to The Director General Hoalih Services
Pty and wol mmgﬂiﬂﬁ; —
Qe L& 491 - PRI b 22401 = FLIQIEL, SHOTMTr 08 - 1IN
Y &
DM«I £ /0172014

it Is certified that Dr. Muhammad Al Khan sfo Hajl

Badshah Gul has joined the Provinclal Health Departmeni as

Modicai  Officer (BS-17) on 28.11.1995/07.09.2007 on

contract/regular basis respactivaly.

His hisfory of service is 8s under:

{ ]Apmmwswr HELD FRCM |10
% MO —BHU Shelkh Baba [ 29/11/1895 30/06/2003 |
f Mohmand Agency. _ o
2 MO THQ: Hospital Sumsar "31/06/2003 | 11/02/2008
Bagh Lower Dir. _ D
! 3| MO AHQ: Hospital Bajour. 12/02/2006 24042011
| 47| TMO PGMI FING Pashawar | 307042011 | Tl dale

7
ASSISTANT DIRECTOR (P-)
DIRECTORATFE GENERAL HEALTH
SERVICES KHYBER PAKHTUNKHWA PES|AWA
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R ‘Dr: Riz‘.'.'anunal\ 510 Amau'\ulluh K han MO 13140

Hussainabad Peshawis
Dv Sharifullah 5/0 Mu

pammad Zaman fohan - heul

2.
Officer Khyber Teaching Hospnal Pestunviy.
3. Dr. Rozal Shah S/O Syed pMursaleen Spah MO cD
Dan Bahar Colony Peshawi
o Dr ZafuAdi Shah S/O Syed Badshah MO BHU
_ Dalazak Peshawa e
5 Dr. Tasneem Fauma DIO M Aslam Malik WMO
Police/services Hospital Peshawar S
6. A § Il Vol Shah S1Q Pir Feroz Shab MO B
S Ut plainit peshinwat _ . '
7. Dr ML\J\mmnnd'ZaJ\id Shah S/0 Qaiser Ahmad MO
- Govt1D Childrcn'\-l-ospi,ml Peshivar.
g Dy Zafar All 5/0 Mir Ghawas MO MMC Mardan

B MO

-§/0 Muhummnd Qures

9. Dr Mm\mn'nm_d Juseem
DHQH Swabi.

. 1.0, Dy /\jn\E\\' Khan S/0O Zulqada

Jadeed Swabl
. 11 D Mulmgnmnd.Qm‘csh g/0 Mehvaban Shah MO
' DHQH Swabi. '
1 (2. Dr Muhammad Ali 70 Kt Nulannad MO BHU
: Adina Sawabi.
13 D fuaz Ads/O she Bahada MO 31y Yagoobs
Swabi. .
g - L. Qv Bakhit pATIIE g0 Wali Dad MO DHQH Sl
¥ P! -Dr’Noor Muhammad K han S/O Shahmat o MG
* RIC Mundd Lowér Div. : i
16 DOr K handad Khin $/0 Shaist-Rhin MO Cil e o
e ‘ [North Wazirstan Apeney
' l . 17, D <K halid Nehmood SI0 etatudbah N0 D
' TR o
' g, Do dbrabm Lqhal /O Suleh Khan O DL EINNY
1o 11 Gulub Kirn S/O tnayatuyilah Whan MO DIHQH
: DI Kb
N \% 20, Dr Said _Mu\mmn\.n(l §/0 Al Bat Khan MO RHC
AV o Palar Puv D Khan. | _ , o
L 2 Dr Wali Muliammad ;0 Gul Ghianir Khun .
L jCool’dn_mmr-.l‘;DOUI,)'l‘. _—
3 ..') - 22 Dr'S Riazaddin $/0 > v Zaman Shah MO RrU
. oty Allahdad Tank _
23, D S Lugman Shuiib $0 v Shuaib NMO BHU

Nanwan K Mojanand Ageacy
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BEFORE THE PESHAWAR HIGH COURT PESH
Writ Petition No. 1510/2007.

ot S/0 Amanullah Khan MO BIO

Hussainabad Peshawar .
Dr Shanfullah S/0 Muhammad Zaman Khan Medical
Officer Khyber Teaching Hospital Peshawar

Dr Rozat Shah S/0 Syed Mursaleen Shah MO CD

Din Bahar Colony Peshawar S
Dr Za Ali Shah S/O Syed Badshah MO BHU
Dalazak Peshawar ' ‘
Dr Tasneem Fatima DIO M Aslam Malik WMO
Police/services Hospital Peshawar

“Dr S.M. Taumur ShaH S/0 Pir Feroz Shah, MO BHU

~— Urmar Miana Peshawar

7.

8.
9.

10.

11.

]
[N

N
23)

Dr Muhammad Zahid Shah S/0 Qaiser Ahmad MO

Govt. ID Children Hospital Peshawar )
Dr Zafar Ali S/O Mir Ghawas MO MMC Mardan.
Dr Muhammad Jaseem SIO Muhammad Quresh MO

DHQH Swabi A ‘
Dr Ajmal Khan S/0 Zulgadar Khan MO BHU Sadrai

Jadeed Swabi -
Dr Muhammad Quresh S/O Mehraban Shah.MO

DHQH Swabi
Dr Muhammad Ali S/O Khair Muhaminad MO BHU

Adina Swabi .
Dr Riaz Al S/O Sher Bahadar MO BHU Yaqoobi
Swalbi

Dr Bakht Zamun /O Wali Dad MO DHQH Swabi
Dr Noor Muhammad Khan S/0 Shahmut Kia MO

RHC Munda Lower Din
Dr Khandad Khan S/O Shaista Khan MO CH

North Wazistan Agency
Dr Khalid Mehmood S/0O Rehmatullah MO DHQH

Bannu

Dr. Ibrahim Tybal S/0 Saleh Khan MO DHQH Lakki.
DR Gulab Klun S/0 Inayatullah Khan MO DHQH

DI Khan :
Dr Said Mohammad S/0O Ali Bat Khan MO RHC

Pahar Pur Di Khan
Dr Wali Muhammad S/0O Gul Ghanir Khan

Coordinator EDO (1)
Dr S Riazuddin S/0O Sher Zaman Shah MO BHU

Kolla Allahdad Tank
Dr. § Lugman Shuaib S/o M. Shuaib MO BHU

Nawan Kili Mohmand Agency



L)

. ’ N
- )
[
,o™ . A
- ;.-
- N {r
. Dr Mui\.unmf\d ,»\yub Khan S/O RBadshah Gul MO ' B
S\— Mohmand f_\ cn ' —
25, Dv Fazal Su\)h.m ' G\\u\ am Nnb\ MOV HQ _
ov? \ L - 1 ™

S/O Muhan\mad

Bajauf
28. Dr Noaof O D\)\'mud Sa
Ba)aur,' . ,
; 4 \\m 5/0 Sn:\du\\ah Khan MmO

o . A,HQ B'\pm‘
30 Dr /;\.Z\’Lu - Re ,\ man. S/O Shal\ Tarcen MO AHQH

Bhjaur PN .
pr G 1 MO piHU Nilas'\

O Muhmnm(\d Gul

North qu\ns\;m Apency:
- amal /0 Milawad ¢ Khan MO griu Bord

Khe\_Nonh Waziristan Agcncy

C _ ' S ‘mxAkb s MO AHQH

' M'u".‘\'n' Shal. - - ' '

' : S/O M.\hk\ldll'\\MO S\\b

Jan S/O Muh:\lmm\d jan MO SHS anm

36. D Muh:\mn'\ad Jaff:u’vS/O,Sakh\ gardar MO AHQH
: Miran ‘Shah ’ o
17. -Dvr M_\vg,Q'\d\r S min Gul O /\HQH piran Shuh N
38 'D-,r‘.Ka\e,eljn Gh '\am S/Oi--Fa'qccr Ghulam MO SHS .
DI G ' | - .,
29. Dr AdifKhan 10 Sayjan Khan MO CH K\hy'\ -
Ofakla‘i'. AR s L
40 Dr )e\\mzeb KJ\'a_n‘S/O \nayam\\:\h MO CH Sdll\dl\. A
Om}\m ' A
al. D¢ Soorat Khan S/0 Mald'm Shah, MO gHU rLasha : i !
Ox'n\;la'\ ' )
' 41 Dr v ousal Jan 5/0 [ anrah Khan MO SHS NMiran ' : _ .
i . - Shah |
: U WDMnandDRmmHﬁmMommem : o
1 U\nm"mb Bajaur : ‘
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IN THE PhSHAWAR LIGH COURT, PESHA @5//6?\ Y

JUDICIAL DEPARTMENT N Al
. . . o %‘ Jﬁu :
Writ Petition No.1510 of 1997. SUE
JUDGMENT & '—;‘” ’
IR AP —",-f
Date of iearing...... 18312008, cceeememesemseseese st
Pctitioners (Dr. Rizwanullab and others) ‘5[/0/ M fﬁu//ffﬂ//ﬁz AL/(W@‘(/L
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HOST MUBAMMAD KHAN. g This siogle S D Mol

judgment shall also decide the following commected Wil
petinons:-
@) Wit petition No. 1509/07,
Dr. Aziz Khan and others
Versus
Government of NWEFP and others;
i) Writ Petition No. 1059/07,
Mohammad Khalid and another

Versus

Province of NWEP through Secrelary Zalkat |
and others;

(ii1) Wiit Petition No. 1742/07,
Dr. Mumtaz Hussain and another
o ~ Versus
- Government of NWEP and others;
(i) Writ Petition No. 739/08,
| Dr. Mansoor Ahmand and others

Versus -

Government of NWTEP and others;

‘TTE T‘-

TESTED To g5 ol
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(v) ~ Writ Petition No. 1741/07, Lot I \//
Dr. Ali Muhammad and others " :
Versus = \
V2R

. Government of NWFP and others;

(vi) Writ Petiion No. 1721/07,
Dr. Tehm;'na Jalil
Versus

Government of NWFP and others;

(vii) Writ Petition No. 1677/07,
Dr. Mustafa and others
_' Versus
Government of NWFP and others;
(viil) Writ Petition No. 1842/07,
Dr. Muhammad Jawad
Versus

Government of NWFP and others;

(ix) Writ Petition No. 1846/07
Dr. Farkhanda Jabeen

Versus

" Government of NWFP and others;

(x) Wt Petition No. 2088/07,
Dr. Hamidullah
Versus

G()verhinent of NWFP and others,

(xij Wit Petition No. 1682/07
Dr. Shah Wali Khan

Versus

Government of NWEP and others;

> . . “
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(xii) Wit Petition No- 27/2008, o N
Fida Muhammad [Khan | N
L et 20 R ['.\ I‘.
: L e ersus o
1’

Government of NWFP and others;

(xili) Writ Petition No. 165/08,
Dr. Saléerri Qasim and others
Versus

Government of NWFP and others;

(xiv) Writ Petition No. 460/08,
Abdur Rashid Pharmacist
Versus

Government of NWFP and others;

(xv) Wit Petition No. 908/08,
Dr. Aurangzeb

Versus

Government of NWFP and others;
(xv1) Writ Petition No. 2090/07,
Dr. Shahida Begumm

Versus

Government of NWEP and others;

(xvil) Writ Petition No. 242/07
Dr. Abdul Qasum
Versus

| Government of NWFP and others;

(xviii)Writ Pefition No. 2002/07,

Tauseef Aman -

- Versus
Government of NWFP and others; -
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- 1648/07 dated 24.9.2

along with the above connec

ions of law having decisive force are involved in

all these pelitions.

it e

2. Before taking for discussion the jaw points involved perein, it 18
T

deemed proper to mention here that during hearing :n the case of Dr.

5. Chief Secretar Government 01 NWEP an amd othrs

(Cwﬂ Appeal No. 504/2008) befo‘rc the Honourable Supreme Court, the

1eamed Addmonal Advocate - General, NWFY made & statemeht that

Writ Petinon No. 1510/2007 (the pfcsem one) nvolving  similar

questons of law was pending pefore this Couwrt, thus, made a prayer that

as a rule of propriety, the above Civil Appeal No. 504/2008) shall be

kept pendihg so that the ibid Writ Petition No. 15107200 )7 (of the present

petin’oner) is disposcd;o.fa and the'Apex Coun was pleased .10 order..

se the said

ac_cordingly. The Regisrr-af'of this Court was directed to plac

Writ -Pétition No. 1510/2007 pefore the Honourable Chief Jusuce for

expedinous disposal. After receipt of the said order, the Honourable

Chief Justice directed listing of all these cases for early disposal.

3. Today prelimunary argumems. were heard and because 2

judgments of this Court delivered in the case of Miss Shagufta | ayed

Cof NAW.E.P, Writ Petition No- 1731/2006

and.others vs. Governmen

decided 0B 11.9.2007 and the other given in the case of Mst. Naveed

Vousaf, PST and 21 otheis vs. E.D.O. and others Writ Petition No.
00'8 was cited at the Bar, therefore, this petition

red writ petifions Were admitted o full
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- counsels representing the petitioner

et all-be decidedltqday becanse of the directions giv

he} learned

nf:armg The learned Additional Advocate General and t

s in the above petitions agreed that
en by the Apex

he learned Additional Advocate General,

Court and with the consent of t
the para-wise COIMMENLs filed in this petition were treated as comrnents

in all the above writ petinons because he did not want 1o add any-thing

o the already submitted comments in this case. The learned counsels

lw;r‘c_-,.clh{p_c'ted to address the Court after the break.

4. - Arguments heard and available record/docurnents annexe¢d with

the said petitions were perused and the admitted position in all these

cases on factual side is that all the petitioners in these petitioris were

‘basis, by the departmental

initially ~appointed . on contract.

hgadS/deparnnental selection committees and their appointrents were

duly notified by the Governmendt.

5. Some of the petitioners. were appointed way back in 1995, others

in 1999 and their contract period was duly renewed/extended from time

to time  through various notifications issued by the compelent
departmental authority. The last one in the series in some cases was

jssued in the year 2004 while in other cases, the last notifications were

issued in the yeaf 2007. Thus the Jearned Additional Advocate General
1in the

did not dispute that t“he._pre‘sfcnt_p@tirigggr_s were holding posts

Health and other departments as erployees appointed on contract basis

when the NWEFP Civil Servants (Amendmcnt) Act (IX) of 2005 came

g
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Into force on 23

notification O

W gyly, 2005. He slso did not controvert {hat after the

£ the Actin the ex{ra ordinary gazette of I}I.W.F.’P., éom(: of

mployees by Lheir'res-;pective

the petilloners were still kept a8 contract €

departments, .cxtemd'mg‘-‘the"“tériil"ré of thelr contract employment vide
fications issued from time 10 time. Thus, it is an established

different noti
fact that the petitioners in this writ petition and all those 1N the

connected writ petitions, Were confract employees working on their

respective  posts at the fime when the NWEP Civil Servants

(Ameﬁﬁfncni} Act (IX) 2005 came into effect.

6. The learned counsel for the petitioners, in all these petitions,

caised the following points of law which, may D& gurmmed up as

follows:-

“)  thas Court in the case of Miss Shagufta Sayed and others
{ N.W.F.P. and others, vide judgment

=

vs. Government 0
given in Wirit Petition No. 1731/2006 dated 11.9.2007 had

conclusively decided all the Jaw polnts involved herein.
Thus a subsequent D.B. cannot hold a different opinion

from the one already formed;

(i) - that admittedly the petitioners in all these petitions were
contract employees under the Government of NWFP and
were  SErving in different departments when the

Amendment Act (IX) of 2005 came into effect. Thus in
view of the amendments introduced .19 of the NWEFP
Civil Servants Act YVIII of 1973 on the strength of sub-
section (2) of Section 2 of the Amendment ACt 2005, the
contract Services of all the petitioners ipso facto stood
regularized but the respondents, putting unreasonable and
jrrational construction on the above
rc_fuscd' to ragulari,ié t'th-e:ir--services.which is, an.act
void and coram non judice;

‘provision of law, have
aB Initio
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(i)  that all these petitioners Were duly selected and appointed r
in the prescribed manner Ol contract basis by the .
competent authority, and all of them have successfully o
undergone, written tesy/interview taken by the departinental - 4

; ¢

selection committees/ competent authorities; and e ;

A

(iv) The contract employment of the petitioners was exiended

from, time-10-1ime #IFthe date. when they earned the benefit-
of the "‘pr'b"\ii‘s’ibn""a‘f the Amendment AcCt (1X) 2005 and
because the,P;rovincialAGovermnent has regularized sirmular
contract employees in different Provincial Departments
simply through executive orders/notifications ’ but the
petinoners herein, are given discriminatory (rearment which
has been forbidden Dby the constitutional command
contained in Articles 4, 8 and 25 of the Constitution, 1973.

raised three-fold

ved herein,which

7 The learned Additional advocate General,
conientions with.regard to the legal propositions invol
are briefly cited belov(/l:‘: o :
‘ i
(i) that all the petitioners, were appoimed on contract basis

under a written agreement as stopgap grrangement and they
were supposed 10 quit the posts they were holding, O the
arrival of “the -selectees of the NWFF Public S_ervicc‘,

C.O nm’n:s Si:op;-'g-)’ PR ~

(i) that the petitioners are estopped by their conduct beeause

even. after the promulgation/corning into force of the Civil
gat quiet and

Servants’ (Amendment) Act (IX) 2005, they
did not agitate their grievance with regard to non-

regularization of their services. Thus they cannot avail any
relief from this Court.

(i3i) that rule (4) of the N.W.F.P. Public Service Commussion

o (Functions),Rul_es, 1983 amended vide Notification No.

SOR-l(E&AD)1—99/73 dated 2.11.2002 has impliedly

brought-the selection of civil gervant on contract for BPS-

11 and above, witrﬁnjurisdiction/pdw

Commission, therefore, the petifioners herein were 1ot

appointed 1n the -prescribed manner”. Hence, they are

not entitled to avail the beneficial provision of subsection

(2) of Section 2 of the Amended Act (IX) 2005 beécause

they ~were ‘selected/appointed DY the departraental

heads/Selection committees and not by the “Provincial
Public Service'Commission: '
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A .
. The learned Additional Advocate General has laid considerable

siress on the amended rule (4) ibid, therefore, we have to take up the

;ame fdl‘ discussion 11 the first instance as 1t has mcxswe and decisive.

role in’ determining the ehglbﬂity of all the petitioners under the

provision of subsection (2) of Section 2 of the A,rdendmem Act (IX)

2005.

9. Under the p'ro,visio.__n‘to,S_es'::tio‘u. 2‘.(-1'.1):(b)» of NWFP Civil Sel'vants

Act 1973 civil servant ‘has been defined and under clause {ii), those

employed on contract, or On work charged pasis, or those paid from

connnaenmes are excluded from the said definition. Similarly Section

25 of the N.W.F.P. Civil Servant Act (NWFP Act No. XVIII of 1973),

has conferred powers on the- Governor of the»PIO\/lD(:t‘, or any person

authorized bY him to appoint persons on contract basis. The isame 18
reproduced below:-

“25. Appointment of persons on contract ete: The

he (Governor in that

Governor or any person 1 authorized by t
pehalf may, on ‘such terms and conditions 23 he may

specify in each.case, ..Lppomt ypersens Om. contract basis, 0f
on work charged bagis or who aI€ paid out of

contingencies:

‘ provided that all such employees who were working
in any such capacity ’ immediately pefore  the
commencement of this Act shall continue 10 be SO
employed on the same terms and cor_xditions on which they

were appomted

10. The plea of the learned Additional Advocate General that due to

e-4 of the NWEP Public Service Coﬁm.dssion

% TiEs T

/
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amendment in rul
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in 2002, the appointments of persons on LT

'fFunct’i«jns) Rules 1983, ) |
. «
ght within the fold of NWFP Pubhc R

contract basis has also been blou

Service Commission s absalutely untenable n 1aw because mstly Lhe. o

said rule contained a non obstante clause and it has clarified in clauses

(i) to (i) that certain posts shall be outside the purview of the

Commission. Even if it is construed in the way, the learned Additional

Advocate General desires, it would eome m conﬂxct with the clear and

explicit provisions of subsecuon (2) of SCCUOD 2 and Secuon 25 of the

N.W.E.P. Civil Servant Act 1973 wherein appointment of persons o0

| . . o unl
. conrract basis has been taken out of the pwrview of provincial Public

Qervice Comumission being not regular civil servants emd the Govemor Hy

E or 4 person authorized by him in this behalf shall be the ’\uthonty for
‘ EIRRS WlE,

appointment of persons on contract basis.

11, Jtis an ironclad principle with regard to the interpretation of

Sratute that when any rule/regulation oI executive order made/passed by

any authority under delegated powers of legislation comes 1n contlict

with the Statule made by the legislature, then it shall be void to that

=S

et e A -
TR S

extent and shall give way {o the parent Statuf€ which shall have

In the case of GATRIDN

¥ ovemdmg and  SUpErimposing effect.

- NDUSTmns LIMITED VS. GO ERNMENI o mmsrm-

o and others (1999 SCMR 1072), it was held by the Apex C ourt'* hat‘nghts’ £

¢ - created by a Statute cannot be taken away through - €

rule making authority. The object of delegation- of rule makm;r powels 18

always aimed at to carry out and achieve the obJects and purposeo of al

‘TTE
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Thus a rule making quthority cannot cnact & rule to < -

Act of legislature. [
ereforu the v1ew of

override or render the main Statute meffectlve Tl
the learned Additional Advocate General being based on Jmsconcepnon,

cannot prevail. Amended rule (4) even if construed the other way-as was
suggeau:d is ulira vires being in direct clash/conflict with tl'i"C nain
Statute., Section 26 of the NWFP Civil Sewams Act 1973 also clearly
expldmb the above position ‘which. admits- ofno doubt nor 1t suffcrs from

any ambiguity to be debated upon.

Section 25 of the NWEFP Civil Servants

12. Under the provision of

act, 1973, he Provincial Government,  through different
notiﬁcat1011s/ orders/circulars has authorized the -admi;nisuiatiye

y . . ‘
secretaries/heads of the attached departments as competent authority for

gy the appoingment of persons on contract basis and the table given there -
under, was not contested by the jearned counsel for the Government.

13. The posts which the petitioners are/were holding on contract
the competent

basis, were duly advertised in the prescribed manner by
. authority, the petitioners applied for the same, they appeared before the

s_i.:

L Selection Conumttees/Departmental Authority in due (,oulsc and havc
N successfully undergone the ests and interviews thus, were sclcctc,d, on
merits but on contract basis. Their contractual services were consisteﬁtly
renewed from ume 10 time and they retained the said Posts till the me
} when the NWEP Civil SCI’VElIltb (Amendment) ACt (IX) 2005 came into
force on 23 ¢ July, 2005.
3 o
.
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& “subscetion (2) of

14 To understand the relevant provisions i

Qection 2 of the Amendment Act (IX), the sameé is reproduced below:-

“Qubsection (2). A person though selected for. appointment ihol
the prescribed manner to a service or post on Or after the st day
of July, 2001, till the commencement of the said Act but
ap_po'mted on contract basls, shall, with effect from the
said Act,” be’ deemed 1o have been

commmencement of the
basis. All such persons and the persons

appointed on a regular
appointed on regular basis 10 2 service or post in
manner after the ‘commencement of the said Act shall, for all
intents and purposes be civil servant, except for the purpose of

pension or gratuity. Such a civil servant shall, in lieu of pension
h amount contributed by

and gratuity, be entitled to receive suc
him towards the contributory provident fund, along. with the
contributions made by Government to his account in the said

fund, in the prescribed manner.”

15, The language of the above provision is plain and  well

conceivable, therefore, leave pothing 1n doubt with regard to the

regularization of contracrual Services of the petiioners. The deewming

3

phrase used therein has

part of the above provision has almost conclusively Jetermined the

matter i conwroversy because the fwo terms

persons and the persons appointed on regular basis to 4 service or

post in the prescribed manner” clearly lays down that the employees

“on contract basis now regularized and those appointed vn regular basis

(through ?’qulic Service Commissi

civil servant except for the purposes of pension and gratuity. A clear line

of demarcation has been drawn by the legislature between the two

categories of civil servants, the one who are taken on contract basis but

regularizéd through the above pfovisio‘n and those appointed on regular

the prescribed

put a seal of endorsement 01l this view. Second

used therein i.e. wall such

on) for all intents and puIposes b_g:_A

R v .
- H R
' : [y b
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il basis through the Public Service Commission both have been referred to .
with clear intents but for the purpoacs of pensionary bcnerﬁt-s.».:lf-,the o

legislamfe intention was that only those persons appointed on regular |

basis shall be deemed to be a civil servant, then it would have never

employed the words all such persons which has direct nexus with the

petinoners. Thus the view of the learned counsel for the Government 18

absolutely misplaced and untenable in law.

16. A bare look at the history of legislation on this subject in the past

further reinforced the above view that the petitioners’ services have been

duly regularized by the Jegislature and nothing has been leﬂ for the

!

exccuuve to notify thur names in the official gazetie Or 10 pass any

exccutive order. In this regard, the NWEP Adhoc Civil Servants

(Regularizaton of Services) Act-1l of 1987 is much relevant wherein a

J

proviso was added f0 Section 3 thereof to the following eflect:-

“Provided that—

(1) ~ the services of such civil servants
shall be deemed to have been
regularized under this Act only on the
publication of their names in the

official Gazette;”

In the NWFP Employees on contract basis .
(Regularization of Services) Act VI of 1989 S.4 is coached in ' ’
the following words:-

«g,Regulation of services of certain Civil

3 , Servants: (I) Notwithstanding anythmg
contained in-any law for the time being in
force, any Civil Servant, who is or has bean

PSR
ATTESTED TO BE ATy
TRUE COPY >
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appointed Of deemed to have peen appointed ¢ - .
‘against any DPOst in any Governient - -
Department under Section 3 of this Act shall *

be deemed to have been regularly appoint«:d :

from the date of his continuous officiation,

subject to eligibility, according to ‘the ! S
service rules applicable {0 the post, verified -

by the administrative Secretary of the

department concerned:”

17. Again the same language was used in Section 4 of the N.W.F.P.

FEmployees on contract basis (Regulafization of Services) (Amendment)

Act-I1 of 1990.

18.  The relevant provision of the Act (IX), 2005 hés beer \:}'Jordéd i

almost in a totally different language wherein nothing hus been left tor

the administrative secretaries  Of the heads of the attached

department/cormpetent authorities to 155ue notification with regard to the

regularization of services of contract employees because the object has

been clearly accomplished through the plainly undersnandable'\%/vord'é

used 5.2 (2) of the Act (IX) 2005. On this analogy all the petitioners

stood regularized on coming into force of the Act under discussion and

igsuance of thiﬁcation/executive order in this regard would be ordy &

formality for the departmental heads/administrativé secretaries. Thus

authorities were under statutory obligation to do what is required bY the

law to do and the petitioners Were not required under the said provision o

to approach them for issuance of such order/notification. . ,
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.ussion and the rcproduction of different 1egislutibnl

made from ime to tme by the Provincial Agsembly lead oné to a

buttal that the

definite conclusion which shall go without any fear of re

pc:[lUODELS contractual gervices were duly regularized and the phrase

HER

“presm lde mapner” s0 used in the former and for those who ar€

3

regulaﬂy appointed (repeated) would Jead to an inference that t

(IX) has drawn @ clear distinction between the petitioners and those who

ntion

are appointed on regular basis otherwise there was no need 10 ™M

both the categories of employees ragged with the. Words_“l)l'escri_L)ed

manner”. Thus the impression given by

[P

Governt nment is absolutely fallacious and does not stand 1O reason. As

already discusse@ in the earlier para, the appointment, of employees oD

contractual basis have been taken awidy from the purview and domain of

NWEP Public Service Commission and for such appoimmcntS, the

above stamtory provision has authorized the Governor of the Province

or those zx'uthorizcd/appoimcd py him to be the competelit authorities for

appoimmcnt of contract employees. Therefore, if the ame Ddbd rulc 4 of

the NWTP public Service Commission (Functions) Rules, 1983 is

ed by the said counsel ‘ther in that case the

3

construed in the way a'dopt

rule can. be held to be ultra vires because it has bccn ﬁ'amcdnbsued by

the Govemmem ander the deleg sated POWETS of legislation i for all

intents Emd puUrposes

override the same for all purposes 4nd:-

statutory law and the latest shall

intentions.

he Act

the 1camcd counsel tor thc

must remain subordinate and subscrw'-cnt to. the .

. 2 3 "




lh(, WO categories of employees i.e. conwact empluyecs and

regularly appointed employees aré thus placed under the domnain of two

different authorities i.c. the Governor Or persons quthorized by him and
the Provincial Public Service Commission. Thus the statutory law has

provided two different channels - for appointment of the above: two
categories of employees. Hence, the appointment of conlréct qn‘xplo-yees

by the _authori[ics/departmemal hcads/selection commutlees elc.

quthorized bY the Governor 18 an appointment in the “puscubui

manper’” and similarly for regular appo

Public Service Commission to @ post i civil s€

another mode of appointment in the “prescribed pnanner”. Both the

[natters/channels on no yardstick or Jegal basis canl be intermingled for

the puq’)o_se of holding the contre}ry view because both have been placed

by the sxamtory Jaw poles apart Both the authonnes L. 1he one

it

authorized/appoum,d by the PTOVll’llel Uovernment and the Provmcml

public Service Commjssion, under the starutory law have domam over

the dppomunem/selccuon of two different

{0 be more clear the appoiniments of the

employees. However,

petiﬁonersf were made bY the above referred authorities 1 the

o it

“prescribgd manner” by the dcpartmental authonnes/adrmmsnauvé

the

secretaries in the manner prcscribed by the statutory law i.e. 0

“prescribéd manper”. Therefore, the petitioners On ihe strength of

subsection. (2) of Section 2 of the AcCt (IX) 2005 are undoubtedly

ennitled to regularizanon of their sexvu, es..and.. thcy have been, duly

rcgulaufized under the above provision of law and no executive @

PR\ N

“
. )00
| % 6@
o'
"Gl
. 7@%

¥
\

inment of civil servants i thlough'

rvice of the Province A4S ..

types/categories of




what 18 imcnded"-by the legislature.

 the one which has already been enu

- ’ Y .-
o~ 2§ : . 7 -

1 authority [© undo

(he Province has been leﬁ with any powers ©

e Théy have no role 10 play 1n the

matter except 10 determine the mter ¢ seniority of such contracmal

employcics/the petitioners on the strength of length of thelr burvm

21. The above discussion and findings would also answer (he

| Advocate General shown‘as (1)

points raised by the learned Additiona

and (i1) because it is a century old principle of law that no estoppel shall

operate agalist 8 Sratute which aspect is otherwise not established 11

view of the admitted facts on record. Government and the suthorities

concerned can be held responsible in this regard for not complyiig with

the requirements of the Amendment Act (IX) 2005 and the petitloners

) |
cannot be blamed for the inaction of the former.

22. T 1is Bench cannot form a different opinion on the law poiht from

Bench of this Court in the earlier mted two cascs as the Honourable

A ‘.
Supreme Court has consistently held that 2 subsequent Division Bench

.
cannot differ with the opinion of the carlier Bench on the same point of

Chief J ustic;c to

law and in case it wishes 1o do so, it may ask the

constitute a larger RBench or to leave the matter for the dec 151on of the

Honourable Supreme Court. On this point, the following case law: of the

Apex Court i relied upon.

(a) The Province of Kast Pakistan VS. ])1 Azizul Islam
(PLD 1963 Supx eme Court 296 at page-JOS),

The mu, of Last Pnlu‘tfm vS. Su a]ul Hu;

patwari < | :
(PLD 1966 Supxeme Court 8:4 at p’lge~)20).

Prov

(b)

nmated by the former Division -

Lok




This assertion was not controycrtcd/dislogcd._by the

this sc

b-

© " Multiline Associates VS Ardeshlr ‘Cowas 15]Le and .
others
(1995 SCMR 423);

(d) Hail Ali Kban and Comp3n 'Abbotm_bad vs. MJs
Allied Bank of Pakistan Limited . '
(PLD 1995 Supreme Court 362)

and the other viéw held by the Supremc Coml of Indjgin the-

case of Sidheswar Gapguly vs. State of West Bengal (PLD

1958 Supreme Court (India) 337).

the Court was informed that

93, During the course of hearing,

amongst the petitioners many have appeared . 1 in the s;creem'ng

rest/interview held by the NWFP Public Service COMMUMiSSionN for the

same posts they are holding and have remained successful but could not

be appomtcd. cither for insufficient zonal quota seats Of other n,ason

learned Additional

Advoaate Geneml at the Bar

24. The Court has gone through the comments and the other

documents annexed thcrewnh and there 18 nothmg on record t@ show

that the petitioners at any . stage Were found inefficient or were

complained against by their superiors 1n office almost majority of the
g ..

pelinoners have rendered services in the field for + tO 10 years

continuously. Thus, in all probabilines the petitioners have acquired Tich

experience in the relevant field and may deliver s:_igniﬁ«;ant services on

ore. Thercfore, they would be of rnuch worth in their respective

€

feld as compared (0 the new ene ants/sclectecs of the Puwmcnl Public

Service Conunission not possessed of ‘stich',long expcr;cnce. Therefore,”

l
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il rth consi jon 10 2 C the
wiEtor is an additional ground, worth consideration o favour of t o~ _

fifioners.

25. For what has been discussed above and inview of the conclusions

drawn aﬁcr interpreting all the provisions of law relevant:to the subject,

it is held Lhdt all the petitioners have been duly regularized in view of

the- provis;on of Sccuon 2 subsection (2) of the NWFP Civil gewants

(Amendment) Act (1X) 2005, all these petitions aré allowed in the alﬂaovc

terms and as a mere formality and for the purpose -of preparlog ghla'ir .

SILEEY

: service ibooks/record,  the app@mtmg authonnes/wdmmlstratwc'

e

B secretaries of the petitioners may. 1ssue formal mdex/orders with regard

to thelr inter se at,moruy and other' relevant p_amculars required to be

entered therein. The ncedful be done by ..éll Concemed by keeping n

1.e. termmus ad quem and: termmus a quo, wuhm a

view the ,two dates

period of a month  positively. Thc authormcs/admlmstratwe

o : .
oo Secretanes/deparmucntal heads of the petitioners shall also create a

contri’butdry funds and gratuity funds as 1s required by the a;bové

provision “of law and the petitioners shall be dlrected to conmf.bute

1. towards that-besides the Government 0

wn share/liability of conmbunon

rowards the said fund.

All pettions are allowed./ _ 4
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This factor is an additional ground, worth consideration in favour of

the Petitioners.

25. For what has been discussed above and in view of the
conclusions drawn after interpreting ‘all the provisions of law
relevant to the subiject, it is held that a_ll the petitioners have been
duly regularized in view of the prov131on of Section 2 subsectlon (2)
of the NWFP Civil Servants (Amendment) Act (IX) 2005, all these'
petitions are allowed in the above terms and as a mere formality
and for the purpose of preparing their service books/record, the
appointing author 1t1es/ administrative secretarles of the petluoners‘
may issue formal order/orders with 1egard to thelr inter se seniority -
and other relevant particulars required to be entered therein. The
needful be done by all concerned by kéeping in view the two dates
i.e. terminus ad quem and terminus a quo, within a perié'd of a
month positively. The authorities/ administrative ~ Secretaries/
departmental heads of the petitiohers -shall also create a
contributory funds and gratuity funds és"is required by the above
provision of law and the petitioners shall be directed to contribute
towards that besides the Government own sha1"e/liability of

contribution towards the said fund.

All petitions are allowed. .
JUDGE
Announced:
18-11-2008

JUDGE
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JUDICIAL DEPARTMENT

K

Writ Petifion No.1647-P/2013 Wil

JUDGMENT

‘ ‘ P .A.i‘.,.,;.. kH =
* Dnte of hearing: 09.02.2017 L . E [
: o uenll " =,
Petitioner: (Dr. Syed Lugman Shoaib, cte} By Mian Muhibulioh Knhkakhel, Advocate |

Rcspondcnt(s):' (Govt: of KPK, cte) By Syed Qalsar All S;uh .A‘A‘G.: R \
FerrarkRes l

1 : " . i

‘ Wl"U\Sﬂgﬁﬂ‘Tm I .- By way of this ‘
L :

single judgment recorded in Writ Petition Noil647- l.

|

P/2013, we intend 10 also dispose of identical |
connected Contempt Petition No0.242-P/2015 in WP ‘

' ' I
No.1647-P/2013, Writ Petition No.1673-P/2016 and

* Contempt Petition No.471-P/2014 in. WP No.1986- ‘

' i

P/2009 ‘because similar questioné-_of law and facts ‘ \

oy are. involved therein. o . |‘
N\O\f\f‘) .
| 2, Compendium of facts leading to filing "
of all these petitions is as under:- '

' |

WP No.1647-P/2013:- !

. ‘ |

Petitioners in this writ petition seek issuance of an l

B

appropriate writ directing the respondents 10 :

: !

|

e

ATTESTEDTOBE - pod
YRUE GOPY =
s Q2 M R'i2017

~no
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o
c
a

wpB51 2018 dr syed lugman shoaib khan vs govl ful



[N

.'r/‘)‘

4T
4};
H v

o

\ﬁ\, NV N

-
)

S oe.29.

regularize their services [rom the date of their initial

appointments with all back benefits of seniority, etc.

COC No:242-P/2015 in WP No.1647-P/2013:-
Petitioners. seek therein initiation of cbnlempl
proceedings against the respondents"for \)iolatjon

and disobedience of the interim status-quo order. of

(his court dated 24.6.2013 passed-in" WP No.1647-

P/2013.

Writ Petition No.1673-P/2016:-

Petitioner in this case seeks issuance of -an
appropriate writ directing the respondents (o allow

him similar treatment by regularizing his service

w.e.f 492002 in terms of KPK Civil S"erva‘nts‘

(Amendment-Act) 2013 and 10 pla(ﬁe his name at his

correct position‘in the upcoming final seniority list.

COC No.471-P/2014in WP No.1§86-1>./2009;- o

This con.tempt petition is directed against the
respondents - for non—compliancé of order ‘of this
court dated 28.10.2009 passed in. WP No.1986-

P/2009.

3. During course of arguments, learned
A.A.G produced a copy of unrep.nor'tied; judgqlent of
(his Court dated 20.12.2016 passed in WP No.3960-

P/2014, wherein, similar nature cases have been

~TTESTED TO BE
TRUE €OPY |

Avaf e, (3 Y1 EahoiiY]
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dispused of with the direction that respondcnls shall
conslitute a Comrn'ittec in light of"clause S of the .

S ubstituted Sechon 19 of KPK le ServanL, Act_
I :

1973 thhm fifteen days with further direction 10
petitioners to file their dcpartmental appea\s b&,fore
(he said Committee for resolution of their grievances

and the Comminee.shal\ disposég of their appezi\s

within next one month by giving e).phcn reasons.

|

4. , Learned counsel for petitioners after
i
goINg through the aforesaid judgrrfent, conceded that

let these petitions be sent to}“thc Committee

constituted for the said purpose. However,: leam(d
counsel for the petitioners in WP No.1647- P/2013

submitted that his case be sent \o the Committee 10

decide the same, particularly, m\hght of unreported

judgment of this Court dated 18 11.2008 passed in

|

@/\/\U\/\ﬂ? WP No.1510 of 1997 and the d’;gtum laid idown by

fo

I :
the august Supreme Court 10 cas|e titled Muhammad
| :

Aslam Awarn, Advocate Supfeme Court Versus

Federation of Pakistan and othcxs reported as 2014

SCMR 1289, |

4, In view of this 'inew development in
&

the matter, we without .touc\l)ing, other legal and

factual aspects of the casc, direct the respondents to -

constitute a Committee, if notialready constituted |

l
<
| ATTE
ATTESTED, TO BE e
TRUE COPY Pon

At llcma, [N WP B fTeir. ¥ Al
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light of direction given by this court in WP

110.3960-P/2014 referred hereinabove, in light of

Clause-5 of the Substituted Section 19. of Khyber
Pakhtunkhwa Civil Servants  Act, 1973  within
fiftezn days and except COC No.242-P/2015, all

these petitions be placed before the said Commiucé,

who shall consider the same as appeals of the

petitioners  and decide the same in light of
aforementioned un-reported judgments of this court
as well as judgment of august Supreme Court \viﬁhin
next one month by giving explicit reasons. Office 1s

directed to retain copies of these petitions for record.

Accordingly, these petitions are disposed of in the .

abave terms.

S. So far as COC N0.242-P/2015 13
concerned, suffice it to say, that it is directed against
an interim status-quo order passed in WF No.1§47-
P/2013. Since the main writ petition has been

disposed of, as such, this petmon having becomc

Mnpounced. gé’(ﬁ(

z
Dated: 09.0 Dated: 09.02.2017 oy

ST ..

s

FUTIRRTRUPPERE R (9//2//? | ..;. "'
Datc nf Presents wion ub e yplication. v
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Copying e

RUSTIL ot oo

D.\(Cl)\ Proprad S

Date Givens Gup PDeivery.
D.mm Detivery ot Cyw A ‘ . OBE
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GOVERNMENT OF KHYBER PAKHTUHKHWA. ’ -

. . e

HEALTH DERPARTMENT’

Duted Peshawar the 17™ Oclober, 2017 o \3 » -~
v g 2' ;

PESEBEEL o

.

ANOT\F\CAT[ON
n. Cour™’

- NGO SO(E))-{-HIB-’IHl2016;"ln‘ pursugnce ol Judgmenl of Pe:;li'a;/va( Hig :
- Peshawar daled 18-11'-'2005 in \'Nh‘lﬁ_PelilJon No. 1510 ol 2007;read wilth sub 5e'c{iph S
2 ol the Khybek Pakntunkhw ' ' ) Aci, 2005 '

X of 2005) and pravision .unde
ndment) Act 2013 coupled witn the regularization..
cad w-e-1 2005, lhe services of !61Iowlng goclors

} ace hereby reqularized with effect from dales

a, Civil Servant (Amen'dmenl

2 of Secllon
r._sub:.seclion 4 ol

(Khyber Pakhmnmwa.Ad no.

seciion 18 of Clvi'| Servant (AMmme

ardef al appellents and similarly pla
(appeilents 8S well 85 similarty placed

e e

25 mentloned agalnst each; "t A
: ['S Name of Doctar D.0.81 Date of Initiat . Daty ol
# : | pomilclle Appointment Rugularization .
. ) ' an-contracl under Act 2005 ¢
R B B ' | basis e
3 Dr. Bakht 2ada 50, | 01.01.1959 23.11.1995 01-07-2001
.- 6u Mu'ham_mad, |1 Swal : o o
o MBBS o L | D
2. Dr.Dawa Khan S/0 01.09.1951 2311.1995 01—07-2001
gadshah Khan [ . . ' i
. M@L/.fﬁﬁi‘,ﬂf/r_ﬁ/ff
= Dr.Haroon Nasir Karak/ 53.11.1995 01-07-2001
1.3.1966-' .

Knatlak 5/0 Rab
: NawazMBBS -
Mardan/ 73.11.1995

~; | Dr.Yousaf Khan S0 .

| said Renman MBBS -| 14.3.1968

57| Dr.Riaz Anmed S/0 Mohmand 73.11.1995

7 | Rehmalulian MBBS A15.8.1951 I
—116.04.1962 73.11.1995 "§1-07-200%

[
7 01-07-2001
01-07-2001

JU—

5o, Alamair inan :
s/Q . ' /Mohmand

Darwesh Khat, A _ .
.MB,@.S._,,_.//.,;,;;H_—//—J,,;, ]
Dr.munammad Almal Mohmand, 23.11.1995 01-07-2001 " .
Knan,S/0 Zarin Khan ag’ _ .
MBBS 110.04.67 .~ ~_ __ L /
Br. Fazal Rehman. - 38.04.1966 23.11.1995 01-07-2001 """
o /Mohmand S A f
| Muhammad amir - |-AgENSY _ . o
I<han,AMBB_S/MPH - - Lo
Dr. Muslafa 510 01.03.1961 54.11.1995 | - 01-07-2001 ‘f%f
w@ﬁg«/ﬂélf,,—bfp ] SRyt
: . S A
4 / ' & &5
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Br.Akram Khari S/0 01.05.1967

-,‘Arb_ab.Khan._MBBS‘ /. :
CLLT L Kyt A .

/F:R . L B - . - -

Peshawafl Cr e

1163} 01 Abdul. Rehman
| SIOMit Gul Knan

.pillaz Akbar S/0°
“Mir Akbar ' K

Dr. Atdul Jalit S/10
Mohibutllah

i

Dr.Awal Sher
Khan Sher M
_D'r}Muhammad igba!
S/O ,Muhammad
Fahim
Dr. $hah-e-ROME
g/o Hussain
Badshah
Dr, Muham
/0 Muhammad
‘Fahim
,Dr;fMUhamm"ad Hanll’
sl gaz Khan - L
' nao S0
MBEBS

5/0
8BS

x 51072001 -

01-07-2001. ...

51-07-2001

~51-07-2007

Ag :

.1 /Bajaur . -
52041668 |

57072001 | ',

~G707-2001

7 Lo .
—91-07-2001 {

5 Hapibuliah J2n
1O Andutian Vo
~Jan, MBBS. | Kurram

l
’/
5i07-2001. |
_
51.07-2001 "{

0707-4001 7

o= o=

| Dr. Yousal Jan /o LV
-\ Karam Khan, MBES NW AQ
1 Dr. MIr Qadir sS/0 11.8.1963/
' s NW

Ry L ancy
5o, | O Munammad Gul 02701.1969
Tlsio

. ‘ ;>1
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- titled Dr. Syed Lugman ‘Shoaib versus Go

/’4’ Court may'dtrect t

DB). Hon'ble . Jusilce w.q:rAhmm Soth, Chict Justice and Mr. Justice Iluhnmmld N-emn Anwar, HJ. 9

(

NE.I/ '31/’,

" Fd {

Judgment Sheet

/ SHAWAR HIGH COURT. PESHAWA
JUDICIAL DEPARTMENT. -

JUDGMENT

COC No. 421 P/2017 in COC No. 242- P/2015 in W.P.
1647-P/2013.
Date of hearing 26.09.2019.

Dr. Syed Lugman Shoaib versus Abid Saeed. P
petitioner by Mr. _ A u!A/\ (Al tvl«u/fW“

MMIO

Respondents by Mr.

this consolidated

WAQAR - AHMAD SETH CJ;- Through
in CcOC

Judgment ‘this Court will disposed of COC 421- -P/2017 i
No. 242 P/2015 in W.P. No. 1647- P/2013 tttled Dr. Syed

Lugman Shoaib versus Abid as well as W.P.-No. 851-P/2018
vernment of Khyber

Pakhtunkhwa being out come of the same matter/reasons

a. ThlS instant contempt petmo
Constitution of Istamic Republic of pakistan, 1973 the petmoners
have made a prayer that;-

“on. acceptance
able Court may initiate contempt of

of thts application, this

‘"Honour
Court proceedtngs agal.nst the above mentioned’

contemnors and he be pumshed severely in

accordance with law.

"This Honourable Court ma
ings against any

y also initiate

contempt of Court proceedi

other person found involved in committing

contempt of the orders of this Honourable

Court.
Any other order. deemed approprlate in

the circumstances of the case, may also be

passed fhe petitioner may be allOWed put

forward any other arguments/document at the

time of hearing of this application.”

*A************k****

b. On acceptance of this Wl‘l.t petmon this Honourable

hat the services of the petitioners shall be

Aamir Buml Awan, §enlor Courl- Secrelary.

n under Arthle 204 of the |
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’ Conseqqen‘tly W.P. N

-p/2015, is° concerned, suffice it to say,

dated 09.02.2017, time frame was given to the con
he instructions of this Court. Hence -

~ arrangement. Th

56~

regulari:ze'd-'from.the year 1995 with" all back benefits of

seniority, pay and privileges.
Any other- order deemed appropriate in the
may also be passed. The

petitioners ‘may pe allowed to put forward any other
ime of hearing of this writ

circumstances of the case

argument/document at the t

petition.:

2. Brief but relevant facts of the instant contempt petition

are that in.first round of litigation, petitioners alongwith other
ed W.P. No. 1510/2007 titled Dr.

writ petitions have also fil
Government of N-W.F.P

Rizwanullah and other versus
through Chief Secretary, Peshawar,

due course of process all the writ petitions were allowed vide
consolidated judgment dated 18.11.2008. Thereafter
d the respondents for its ;mplementatlon,

premium in their favour. Thus they filed

for their regularization. in

petitioners approache

but failed to Qet any
contempt peﬁtion No. 242-P/2015, wherein they questioned
pondents. In due course of process this

the very act of the res
ide order dated 24.06.2013.

Court granted-interim status quo v
o. 1647-P/2013, with L.R, was decided on
»§p far as COC No. 242-

09.02.2017',""w'lth.fhe sremarks” that
that it is directed

im status-quo order passe

against an inter
1647-P/2013. Since the main writ petition has

petition having become redundant stands

been disposed

of, as such,-this

dismissed.” . ‘ _
{ to mention that vide above referred order

3. It is pertinen
temnors, but,

they failed to comply with t

the instant contempt petition.
heard and record perused anxiously.

4. Arguments
ers joined the

f record reveals that petition

5. perusal O
¢/departments as Medical Officer in

service with the respondent

1995, on contract basis through Departmental Selection

pertinent to mention that it was stopgap

Cqmmittee. it is
to time,till the

ere services were renewed time

"promulgatibn of Khyber Pakhtunkhwa Civil Servahts

(08). Hon'ble Mr. Justics Wagqar Ahmad Seth, Chief Justice and Wr. Justice Nuhammad Nasant Anwar, HJ,

Aamis Bashir Awin, Senlor Court Socretary-

d in W.P. No. ’

. '—/{J ‘
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(Amendment), Act, 2005, (N-W.F.P Act No IX of 2005)

Thereafter, relevant law with regard to appointments on contract
basis was adopted throughout the Province; however, after the
conT.\mencement of ibid law, the law of appointment on regular
basis was sestored w.ef. 23.07.2005. Thereafter several no,‘],
regularized employees approached the Court of mﬁbetent

jurisdiction by filing W.P. No. 1510/2007 leg, Dr
’ -

Rizwanullah and others versus Government and others,
which in due course of process was allowed and ultimately,
services of the petitioners were regularized accordingly w.elf.
23.07.2005 Le. from the date of commencement of ibid act.

6. Record further suggests that earlier contempt petition No.
242-P/2015, was declared redundant vide this Court order dated

09.02.2017 in W.P. No. 1647-P/2013.

7. Thus what has been discussed above, contempt petition in
hand is disposed qf_accordingly being not maintainable as the
earlier conterript petition has already been declared redundant.

8. NOW coming to connected W.P. No. 851/2018 titled

Dr. Syed Lugman Shoaib versus Government of Khyber

pakhtunkhwa and others, it is significant to note with great

r of the instant constitutional petition has

concern that petitione
pt petition,

r writ petition followed by contem

atready filed anothe
of agonies/same

itioner questioned the same set

then, why pet
petition which amount

ction through another instant

cause of a
to rgg-igdigg&g.
9. in this view of the matter W.P. No. 851-P/2018 is hereby
’
dismissed with cost of Rs. 10,000/- - y
Y
CH.ck JUSTICE
\ :p‘_‘:r -
s GE

ATT
poshaw?d

(DB}, Hun'uie e Justico Wagar Ahmad Sath, Chiaf Juslica and Mr, Justice Wuhammud Hasarn Aawar, H&

Aamir Bashir Awan, Ganlor Count Secralary.
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~. BEFORE THE CHIEF MINISTER KHYBER PAKHTUNKHWA
PESHAWAR

Subject:- Departmental appeal for counting the previous

contarct service rendered by the appellant for the purpcse of

Pay Protection and Pension.

Respectfully Submitted:-

1. That the appellant was appointed after the posts were duly
advertised, the appellant passed through the recruitment
process and finally upon the recommendation of Departmental
Selection Committee, the appellant was appointed as Medical
Officer (BPS-17) in Health Department KP vide Order dated 26-
11-1995, which contract was extended from time to time till the
KP Civil Servants Act was amended on 23-07-2005, after which
the services of the appellant stood regularized however the
appellant was not extended the benefits, after which the
appellant along with others was forced to approach the
honorable Peshawar High Court Peshawar by filing Writ Petiticn
No 1510-P/2007 which was allowed vide Judgment dated 18-
11-2008. (Copy of Appointment Order & Judgment is
enclosed as Annexure A & B).

2. That respondents even then were not ready to regularize the
appellant, so they again approached the Peshawar High Court
by filing Writ Petition NoO 1647-P/2013 which was disposed of
on 09-02-2017 remitting the case to the Committee for
consideration and finally the services of the appellant along
with others were regularized vide Notification dated 17-10-2017
wef 01-07-2001 instead from the date of their initial
appointment, against which the appellant along with others
again filed Writ Petition No 851-P/2018 which was dismissed
on 26-09-2019, and against which the appellant has
approached the Apex Court. (Copy of Judgment dated 09-
02-2017, Notification dated 17-10-2017 & Order dated
26-09-2019 is enclosed as Annexure C, D & E).
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3. That the appellant is entitled to be given the benefit of previous
service for the purpose of Pay Protection & Pension and for
which purpose the appellant along with other approached the
Peshawar High Court by filing Writ petition No 3337-P/2020 but
as the matter related to the terms and conditions of service so
the same was withdrawn on 27-05-2021. (Copy of Order
dated 27-05-2021 is enclosed as Annexure F). ,

4. That the appellant is entitled to be given the benefit of previous
service for the purpose of Pay Protection & Pension however he
is kept deprived of the same in violation of law, rules and
principles of justice, on grounds inter-alia as follows:

GROUNDS:-

A. That the appellant is entitled to be given the benefit of
previous contract service rendered by the appellant as per

the CSR-371-A and pension rules.

B. That the Apex Court, the Peshawar High Court Peshawar
and even the honorable KP Service Tribunal, Peshawar
has allowed the like cases and the appellant as such too
is entitled to be given such benefit and should not be

discriminated.

C. That in the recent Judgment dated 08-02-2021 passed in
Civil Petition No 1641-L/2018 it has been held by the
Apex Court that regularization is a step up and must
provide better terms of service and cannot make the
employee worse. Even the law and rules are very much
clear on the subject which also allows such benefits.

D. That even otherwise not giving the appellant the benefit
of service rendered by him amounts to exploitation in
violation of the Constitution and law of the land.

1
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It is therefore prayed that on acceptance of this appeal,
the previous service rendered by the appeilant on
contract w.e.f. 27-11-1995 to 31-06-2001 may kindly
be given protection for the purpose of pay, pension and
seniority with all back benefits.

—
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Dated:- 10 -06-2021 Dr. Muhammad Ali Khan
District Specialist /A
THQHospital

Bara District Knyber

Cell #0331-9292308

(o
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Sultan Muhammad, Principal,

Bajaur Public School Bajaur Agency.

Khalid Abhmed, SET,

Bajaur Public School Bajaur Agency.v

. Syed Jehanzeb, SET,
Bajaur Public School Bajaur Agency.

Liagat Al Khan, SET,

Bajaur Public School Bajaur Agency.

Nasrurn Minallah, SET,

Rajaur Pubhc School Bajaur Agency:

Muhammad Rahim lan, SET,

Bajaur Public School Bajaur Agency.

M. Ashfaq Hassan ,SET,

Bajaur Public School Bajaur Agency.

Ubaidur Rehman, SET,

Bajaur Public Schoot Bajaur Agency. .

Bahadur ‘Khan, SET,

Bajaur Public School Bajaur Agency.'

Muhammad Dawood, SET,

Bajaur Public School Bajaur Agency.

i
t

Ipurdil Khan, SET,

I;Bajaur Public School Bajaur Agency.

i
i

iRaiz Hussain, CT,

WR3221P2013GROUND

£

lfo» -

BEFORE THE PESHAWAR HIGH COURT PESHAWAR

WRIT PETITION NO._22 2| " //2013.
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’ JUDGMENT SHEET
IN TIHLE PESHAWAR HIGH C()_URT'PESHAWAR
JUDICIAL DEPARTMENT

Writ Petition No.3221-P/2013

JUDGMENT
Date of hearing: . §1.03.2018

petirioner(s): MW P

- /,/M‘(’aﬂ? -

Respondent(s): 8 aﬂ;u./’éh’ s
¢ ' /%4/»7, AP -

e T L LY

IKRAMULLAH KHAN, J.- Petitioners have

filed instant Constitutional petition for issuance of an

appropriate writ with the following prayer:-

“On acceptance of this writ penirion

the non-counting of previous service

of the petitioners fowards pay

protection and pensionary “benefits

by the respondents may be declared

as illegal, unconstitutional,

arbitrary and exploitation of the

past good service of the petitioners.

The respondents may further please

he directed 10 give Jull  pay

protection with pensi‘onary benefils

of the pusi service rendered by the

petitioners 10 meel the. ends of

. Justice and principles of equity. Any

/ other  remedy - which this august

courl deems fit and not specifically

/ ‘prayed for that may also be awarded
in favour of petitioners. "

2. In essence, petitioners were appointed in the

year 1990 and onwards by the 'I’dlitical Agent, Bajaur

ESTED

W
.l — INER
EXAM igh Court ) '

peshawal H
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Apuney s Principal, Feachers, Ministerial Su-x‘ff and
Class-1V employces, in the Bajaur Public School and
College with the condition that they wéuld be allowed
pay scales and other allowances admissible to a Civil
Servant in Bajaur Agency. Later on, the Bajaur Public

School and College was taken into supervision and

control by the Federal Government and services of all

the employcees appointed by the Political Agent, Bajaur
Agency on contract basis werc made regularized vide

Notilication issucd by the Governor's Secretariat,.

Khyber pakhtunkhwa, Peshawar on March 23, 2013.
In para-4 of the Notification, it has been held that all
the eligible incumbent teaching -and noﬁ».u:.achm.g staff‘
will be adjusted against the rcgyl.ar sanctioned po~sts on
merit cum seniority in service in the respective scales
and categories. As the petitioners were eligiﬁle Lo be
regularized. as such, they were adjusted on regular
newly created posts with imm;dié;g: cffccl vide order

dated  20.5.2013, however, the previous Services

rendered by the petitioners were not counted towards

their pay and pension by the respondents, hence, the

instant writ petition.

j 3. {carned  counsel  for petitioners

[ contended that though the services of petitioners were

N repularized smee 7013 but the respondents have denied

A
e A MINER

Peshawar High Court
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tie benelit of protection of pay and pcnsionaiy benelits

to the petitioners on the sole ground that the previous
services rendered by them were on contract basis, as
such, it could not be counted towards the length of

their service, which act of respondents is against law.

4. On the other hand, lcarned counscl for
respondents contended that the services of peuitioners
were not either on contract or adhoc basis, but they
were appointed by the Political” Agent, therefore, the
period of services rendered by the petitioners in the
concerned School could not be counted towards their
pay and pension, etc.

We have heard learned counscl for the

parties i light of law and available record.

The first appointment orders of the
peritioners reveal that though 4[hvvcy were appuinted by
the Political  Agent, Bajaur Apency but on the
condition that the petitiqners will receive all ‘.the
benefits and allowances admissible under the mles toa
Civil Servant ’l‘hvc Nouﬁcutioﬁ- iSLﬂucd by‘thc worthy
Governor, Khyber Pakhiunkhwa itsell reveals rather
admitted therein that petitioners - were on contract basis
and their services

were regularized. Rule 2.1 of

Chapter-11 (Service Qualifying for Pension) of Civil

seshawar High Court
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Servants  Act 1973, prescribcs conditions  of
qualifications for pension, which read as:-

Rule 2.1 Conditions of
Qualiﬁcations.-’]‘l'lc ‘gervice of .a
Government Servant does - not qualify
for pension unless it conforms 10 the
following threc conditions:-

First:- The Service must be under
Government. '
Second:- The Service must not be

non-pensionable.

Third:- The service m(x_st be paid .by'
Government  from "the
Provincial Consolidated

Fund.’

Nole- (1) For the previous service of
displaced Government
Servants which qualifies for
pension see Chapter-VIL

Note- (2) Service wcndcred after
retirement on
superannuation pension /
retiring .pension shall not
count -for  pension ‘or
gratuity.

7. The abovementioned rule admittedly' shall be.
applicd 10 the case of petitioners  as they were

appointed on the conditions applicable to the Civil

Servants. This coun in Writ Petition No.l 188-P/2014

dtled “Baghi Shab Versus The Govt of KPK

through Secretary Finance, Peshawar and two

'/ others, decided on 9.9.2014 has held that :-
r S o :
/ “The Courts, bemng the custodian,
—
h are fo safeguard the inalicnable

rights of the citizens as enshrined in

EXAMINEF&
peshawar High Courn
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the constitution. Whenever any such
infringement of r.igl_xts ig brought to
ihe notice of the court that is to be
struck down. Here in the instant
case, since respondents have not
denied discriminatién as averred in
the petition, S0 their act of depriving
the petitioner of his pensionary
henefits is not condonable and is

liable to be struck down.”

8. Similarly, this court v\';hilc; resolving the
identical  proposition of law . in case titled
wMuhammad Arif Versus The Secretary 10
Government of KPK, Transport Department,
Peshawar and other” dccidcd_on 24.11.2014 has
held HMLL’ZQJ’QE!M:E.L&Z_LQO_Eﬂwﬁﬂ

Servant on contract basis shall b

e countea’ towards his

/2@1.5./_0!1@13-'_.‘.&9!7.61?&_afzgl;_rgg_ul__a,t!‘on in_accordance

with_Rule_2.3_af the West Palkistan Ci vil Services

9. [.ikewise, in cas¢ titled “Muhammad

Farvog Versus Engineer in Chief, ENC Branch,

General Yleadquarters (GHQ),'Rawalpindi reported

as (2012 CLJ 343), the Honourable Lahore High

Court has held as follows:- :

“Government Servant contintiously
remaining in SCrvice without break

would after s regularization have

TTESTED

s
—EXAMINER

peshawar High Court
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the right that the period of his

service before regularization  be
counted towards - his pay, pension

and promotion.”

fo. This Court has decided a number of Writ

Paritions through 1ts consolidated  judgment  dated
2062017 delivered in WP No.3394-P/2016  has

held: “that_the_person selected for _appointment o

contract basis _and_thereafter his _regularization, the

period served as a contract employee shall be counted

rowards his pension, pay and promotion, eic. "’

. The facts as well as thé _legal proposition
ivolved in this case is simiiar to the one alrcady
dectded by this court in the above mennoned cases,
therefore. this court could not take a different view,
thercrore, this wril petition is disposed of in the term
that the services rendered by the petitioners as contract

ciployees shall be considered towards their pay and

pension.
)
Announced. o

Dated: 01.03.2018

.......

S A Y X

O | , //
ion ol Apphication- / |

Paie of !'n‘;vnlul z |
S ik 14
----- g 4 N Pashaw ERAM’";___

ar High ©
Aot gh Court, g, a
A hQ'::".tﬁd Undnr Ar'cfc‘::'m?;“
-o-Shahadat Occtay »ai'a

17 JuL 2020

Fotalewcwamwemrs
e o i'rrpnr:nliun ni up_\._{.

Thate of Pyefivery of '

Reevived l".‘..n------"(‘j‘{}o"

Cop //-._




L A ,

E - > . -~ ‘

B ‘ _ /\ . — -

e . A roo oA 7

. e e e Lo oS e T

g ' . { . . -

B S, - “

o Afow I

\ S R @@

- . \-f" ~' , ar o A :.,,/ ‘ ! }

L ' \H/{YL’\L‘Q&“—BM—QWEQWM PESH AWAR, ] !

. . VMo o ploll it : -

ro - : ) . l

£ -

‘. | T

f' Ap\iC}\\ No 38201 J "

% s _ Daie q['msnurtion -07.0) 2000 '.-'

b Date 9( dcg\sibn S (1.08.2011 N
ganilxn’;;rjglg"mxyt- B P.ak\{l'unk’nv.sx! i

. ' S .
divional Government Pleader, Law De

ad Alant Ad
Peshawdr (on . -
EADH

';e.\lam,) )

Anli Nat(_:n.t'xc?l?ou:c,

;' "\1'5\ d
Vcs\m\_\m‘-_'Prcscm\y Assist_z\m"D'_\r,ec.tor (Legal),
L\\;P\\\;\\‘\Qn},;W...."_..,...4.......:v.._..A...,..4.".......4.“..‘ saie
! . ) . T ! ) -
i ‘
. 1 ' B

2. (hgugh Seeresaty Qa&y,"arhmﬁcmaiﬁy AGS AR
S’CC\'C\B{\":!\,*Pgshz\\\‘qa;. SR - ool
axhuunkhwi, Finaeee Departments civil

N ! : Col
0 p'.u'lmq'lm C‘i.‘\}'\\

L. Goy armet ot .\i\x_y‘oﬁv ‘P'.y'_\';»\-\"\\m\;\t-\\\'
&4 I\nﬁan_ Rights De\’““\“@.h\'C'\\;'\.\
A Secretany G { Eheber P

oyerment

s Scc'\'u\:\\'\;\\.P:;s\\".\\,\'-.\\'.‘..- o B ‘
3, Seeralany. Govermmen of Khyber P akhunkhwdy \ism\j\'iﬂxmcnt De \
sccrcmr‘\'.\\.Pcs\;a\\\'uﬁx..' ..... NIRRT BRI AT \ ............. (Rc‘sp;o‘ndcm)
Cn TRE . KHYPER

TR THE
HUE - SAME WAS S
T RTVER .

)
i

g BuT
pPELLANY VIDE
. T

REJLL Vv
N |
wlid ﬁc\\\\{u\\ -Ar'dydca\'c..; ......................................... E,a‘tg"ap\u‘ﬁ\\;\\j\, L
; R, For rcsqond\.ms,
: .

NINY
.\\r.S\\C\'x\i"g:)\'\ K\\ma'k.. AG e
. .

<y ED MANZOOR ALI SHAR '
VRKHALID Hpss.m.\‘...'..',......._, ................. BE

f\lgdby" o

This.appeath '.gs been

A, MEMBERSE
the appetiant for cctions 9 »\hc.‘rcsbon'dcn,}:.i 2o count his scrs;lxcq yendeved ml.
ards e present garvice ab Law Dep artment {of the purposes of

ST
v phkisin M parcs W
4 service penafits. i

"@/.‘\ e

Nl
: ‘C"\ e Vacti of

w ather sttehe ' T
Wt ,‘\“'-': wppetiant joncd the serviee of Law // : ; -

-aghoc Lasis onf_\f\?..'l()Ofi;_'.

Fand .'Gr;\\u'\\y a

SN \A\cm'\‘\:\r\\}C Ay

\\'\”C“C}\SL‘ are A
' : 'n'}"d..'-
Cm'-'cn\mcng Dicadey amn

K /'7,‘ X Dc:-px)(\'mf:\\l us - Additiona!
P N\ L . :
¢ ) . .



——
4

¥ ]

~

¥

S ——

eeauentiv . . . )
Gy geruently e WS regubarly wppom\cd as such on 20.3.2000. He hus served i

as Comm\ss\omd Oﬂ\ucr (BPS-17) w.el. 28...7:200’3 and retired on

Pakastan Air fovee
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Mr. Justice pfushix Alanl

Mr. Justice ngbool Brger

MLM* 013 -
d 09..).2013 'L')[

Against Judgment date
ad High ‘Court, Islamabad paaqrd m

1
Writ Petition No.39 of 2013. : .
i Ministy of Communica‘t‘;on g another S -Appellqnt(gl . s
9 | VERSUS .
Muhammad Waseem Ian & a’n’othg:r Resp_ondet}t(g] o
ror e appelont (s): - Mr. Abdul Rashid Awall, DAG o : ]
Malik = ghakeel Ur Rehmal, ASC . TN
- fror wespondent MNo.1: in pevsorn o
TFor Respondent No.2: Ex. Parte /_..— -
Date of Hearing: 03.02.2016_
JUDGMENT .
i ﬂlﬁ.g_fﬁlui.n, g_ - Through this appest the
d 09.05.2013

appcl].urxl':a have meugnccl the JL\JbIDdth date
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IN THE SUPREME COURT OF PAKI$TAN
(Appellate Jurisdiction)

Present:
Mr. Justice Mushir Alatay
Mr. Justice Magbool Baga/ -

Civil Apperl No.1536 of 2013 _
Against Judgment dated 09.5.2013 of Islamabad High Court,

Islamabad, passed in Writ Petition No.39 of 2013.

Ministry of Communication & another _Appellant(s_) ;

VERSUS

Muhammad Waseem Khan & another Respondent(s)

Mr. Abdul Rashid Awan, DAG

For the Appellent (s):
Malik Shakeel Ur Rehman, ASC

For Reépondent No.1: In person -

For Respondent No.2: Ex. Parte

Date of Hearing: 03.02.20}6
JUDGMENT. :

Mushir Aluwg J.- Through this appéal the appellants have -
impugned the judgment dated 09.05.2013 passed by a learned
Single Judge in Chambers in the High Court, whereby Writ Petition
No.39 of 2013 filed by respondent No.1 Muhammad Waseem Khan
was accepted to the extent that "the period spent on duty in any
capacity with the respondent be cou nted for the pufpose of pension”,

2. The respondent Muhammad Waseem Khan while working as
an Assistant Enumerator (BS-5) in National Tlansport 'Research
Centre, Planning & Development DlVlblOl’l Government of Pakistan,
Islamabad, alongwith others was sent on forced leave without pay
by the department for delay in release of funds by NHA, vide letter
dated 26.12.1993. Some of them were 'later on adjusted by the

appellants in one way or the other, however, the respondent despite

his request was not
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He moved the learned High Court through Writ

ned Single Judge in Chambers
Petition directed the appellants
in the light of letter dated
directed to be reinstated
ourt. In compliance of the
d letter dated
' ssistant

@

accommodated.
Petition No.3448 of 2011 and a lear
in the High Court accepting his Writ
to consider him for appointmernt
11.8.2008, whereby certain officials were
into service in view of a judgment of this C
said order of the High Court, the appellaﬁts issue
26.12.2012 appointing him afresh on regular basis as an A
however, with certéin terms and conditions.
satisfied with clause (s) of the letter of
riod

Enumerator (BS-5),

The respondent feeling dis
ment, dated 26.12.2012, which -provided that the pe

y will not count for any purpose like
ity etc" again moved the High Court
through Writ Petition No.39 of 2013, which was accepted to the

extent that "the period spent on duty in any capacity with the
the purpose'_of- pension" vide impugned

appoint
spent on contract by you if an
promotion, pension and senior

respondent be counted for
judgment dated 0.05.2013. Hence, this Appeal with leave of the

Court.

We have heard the learned Law Officer as well as respondent

We find that offer of appointment was made
h Court, passed in Writ Petition

3.
No.l in person.
pursuant to an order of the Hig
No.3448 of 2011, dated 12.11.2012, which does not provide for any
term or condition injurious to the interest of the respondent and
clause (g) of the appointment letter, referred to above, prima facie

gnant one. The lJearned High Court did not commit

seems to be repu
any illegality or infirmity while observing that the period spent on
nt be counted for the

duty in any capacity with the responde

purpose ol pension and instead it was in consideration of “Article
371-A of Civil Servants Regulations, which inter alia '.provides that
"any government servant borne on temporary and -offiéiating service
followed by confirmation which does not qualify for pehsion under
the rules in this section shall also count for pension or gratuify
subject to the exclusion of the broken periods of temporary or
official service, if any". We see that the learned Single Judge did not
allow the entire relief as claimed by the respondent through his

prayer clauses, but only to the extent of the period spent on duty in

]




4 Furthermore, no substantial question of law ol

public importance within the meaning of Article 212(3) of the

:Constitution of Islamic Republic of Palistan, 1973 has been

"' raiséd. Accordingly, the appeal lacking in merits stancs

S

dismissed. | »
Sd/- Mushir Alam, J .
Sd/- Magbool Bagar,] .

Cueeuficu to he True Copy

st 1o
P / 7. — 3"
pratey Sl I S
* Court Astiociate
Suprems Court'of Pakistan
1slamabad

GReka. - .A_/,._i_).'_.' i
Date ot © //;;«2 (.-
Bo. CF T e . i -
No. ot d )
Roagurs o
Copy ki~
Court Fae od
Date of Com; ‘

CDate of deivery RIS o

Corpparey By Frew s e

Rpegived Ny e e p

AYTESTED

TR

TO .'BP

el

v

3
I

/

|

;o

4




BETTER COPY OF THE PAGE NO. %~ .

any capacity with the respondent be counted for the purpose of

pension which does not call for any interference b_y this Court.

4. Furthermore, no substantial question of law public importance_
within the meaning of Article 212(3) of the of Constitution of Islamic
Republic of Pakistan, 1973 has been ra_ised. Accordingly, the appeal

lacking in merits stands dismissed.

Sd/ - Mushir Alam, J.
Sd/- Magbool Baqar, J.

ISLAMABAD THE |
3" February, 2016
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N\ BEFORE THE SERVICE TRIBUNAL KPK PESHAW. ;% '8/1 \:\
-\ Sy T
S.A.No._1199 /2021 x\c&i\&f_@,\. ',
A ‘O?. _T'hr!n\.“\‘:/
Dr Muhammad Ali i Applicant/Appellant.
VERSUS
Govt. of KP and others cciiicisnnsnnnene Respondents.

APPLICATION FOR EARLY HEARING OF THE TITLED SERVICE
%“.“ “D N ® \\\ewmb Clhow —oan APPEAL.
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Respectfully Sheweth;

/! , ”nll. That the above titled service appeal is filed before this

w August Tribunal and is fixed for preliminary hearing on
OF-02-2022.
o "/
~ . That case of the appellant is an old issue and the date
«‘\9 R fixed for hearing is too far.
N

3

NN, That, appellant is at the verge of retirement and by fixing
the hearing in a too far date would definitely effect the
nature of the case

4. That fixing an early date is in interest of justice and there is
no hurdle in fixing an early date in the above titled appeal,
x besides if any early date is not fixed in the titled appeal,
T the service appeal would lose its purpose and would
become infructuous.

%/ % oo 1y

It is therefore, prayed, that on acceptance of this
application, the above titled service appeal may kindly be
fixed for an early date. )

DATED: 11.01.2022 AP ANT/ APPELLANT

THROUGH: M

FAZAL SHAH MOHMAND
ADVOCATE SUPREME COURT

AFFIDIVAT

I, Dr. Muhammad Ali (applicant/ appellant), do hereby solemnly affirm and
declare on oath that the contents of this Application are true and correct to the
best of my knowledge and elief and ncthing has been concealed from this

Honorable Court. W /(/(/(M»
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I, the undersigned, do hereby appoint and constitute,

Fazal Shah Mohmand Advocate Supreme Court & Rabia

Muzaffar Advocate. To act, appear and plead in the above-mentioned matter
and to withdraw or compromise the said matter or submit to arbitration any
differences or dispute that shall arise touching or in any manner relating to the
said matter and to receive money and grant receipts therefore and to do all other
acts and things which may be necessary to be done for the progress and the
course of the prosecution of the said matter.

1. To draft and sign files at necessary pleadings, applications, objections,
affidavits or other documents as shall be deemed necessary and
advisable for the prosecution of the said matter at all its stages.

2. To employ any other Legal Practitioner, authorizing him to exercise the
power as conferred on the undersigned Advocate, wherever he may
think fit to do so.

AND | hereby agree to ratify whatever the Advocate or his substitute shall do
in the above matter. | also hereby agree not to hold the Advocate or his
substitute responsible for the result of the said matter in consequence of his
absence from the Court when the said matter is called up for hearing. | further
hereby agree that in the event for the whole or any part of the fee to be paid to
the Advocate remaining unpaid, he shall be entltled to withdraw from the above
matter. Received by me on #§+/1-24

CLIENT(s) .
A7 AC
ACCEPTED BY:
FAzAL SHAH MOHMAND &
ADVOCATE,

SupPrReME COURT OF PAKISTAN,

OFFICE:-Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841
(Clerk) Cell# 03339214136

Email: - fazalshahmohmand@gmail.com.
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