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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

Service Appeal No. 296/2014

Date of Institution... 19.02.2016
Date of decision... 26.01.2018

Hameedullah son of Sar Biland Khan, R/O Jabbu Khel Lakki Marwat Ex-
Chowkidar, GPS Jabbu Khel Lakii Marwart. ' ... (Appellant)

Versus

1. Deputy Commissioner, Lakki Marwat, Ex-District Coordin ition Officer, Lakki

Marwat-and three others. ’ " ... (Respondents)
Arbab Saiful Kamal, , "~ For appellant.

Advocate.

Mr. Kabeerullah Khattak,

Addl. Advocate General » For respondents.
MﬁﬁﬂAZMUHAMMADKHAN, : .. CHAIRMAN
MR. GUL ZEB KHAN, Ai .. ~ MEMBER
JUDGMENT
NIAZ MUHAMMAD KHAN CfHAIRMAN: - Arguments of the

learned couns€l for the parties.heard ané record perused.

FACTS | ‘ i
2. The appellant was terminated frbm service on 24.09.2005 with retrospective
date ie. 12.08.2001. But ground foﬁ termination was the involvement of the
appellant in a criminal case. The appellant was écquitted from the criminal case on

03.06.2013 and thereafter, the appelléiat filed departmenta!l appeal on 25.06.2013

which was not responded to and thereafter, he filed the present service appeal on

19.02.2014.
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- ARGUMENTS

3. The learned counsel for the appellant argued that the very impugned order is _

3

a void order as it was given retrospective effect. That the rules under which the

appellant was terminated were not In vogue at the relevant time. That no :

¢

independent departmental proceedings;were initiated against the appellant. That .

with the acquittal in criminal case he would be reinstated in service.

4. On the other hand the learnedj Addl. Advocate General argued that the
present appeal is not maintainable. i“hat the appellant filed three successive
departmental appeals and the period of limitation would not be enlarged. That there :

is no provision for second departmental appeal in the light of judgment reported as

201 3-SCMR-911.

" CONCLUSION

500 This Tribunal in a number of a:ppeals has held that retrospeeﬁve order asa .
void order and no~ limitation would I‘UIE‘I against-void order on the strength of the
Judgment of the august Supreme _Courtiof Pakistan r.epo,rted as- 19SS-SCMR-I 178.
The issue of successive departmental aépeals became inelevaﬁtfwhen no limitation
is attracted. The dei)artment did not in’i“_tiate any proceedings against thé appellant
and had only terminated him due to hlS involvement in criminal case. Had there
been any departmental proceedings aga{inst the appellant then, 9[“ course. the order
of acquittal by court of law would ?have no relevancy and the 'departmental 4
proceedings would have prevailed. The impugned order showg that the appellant
was terminated only due to his involvément in criminal case and his absence. In

such like cases when the department has based the termination order on the ground

of involvement in criminal case then the acquittal by the.court of law would result
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in his remstatement The issue of w:llful absence is also irrelevant because no

proceedings for willful absence were camed out against the appellant.

6.

appellant is remstated in service. His absence period should be treated as leave of

t LS

“the kind due In case no leave is due to the appellant then the penod should be

considered as leave without pay. Pames are left to bear their .own costs File be

2

c0n51gned to the record room.

g -

As a sequel to the above discussion, the present appeal IS accepted and the

o
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BEFORE THE KHYBER PAKHTUNKH WA SERVICE TRI BUNAL,
Service App:e'al No. 296/2014

Date of Institution... .l 9.»02.2016
Date of decision... 26.01 .2018

"Hameedullah son of Sar Biland Khan. R/O Iabbu Khel Lal\lq Malwat Ex- )
Chowkidar, GPS J gbbu Khel Lakii Marwart. - . (Appellant)

Versus

1. Deputy Commissioner,. Lakki M’nwat Ex- Dlslru,tCoordmanon Officer, Lakki

Marwat and three others. : . - ... {(Respondents) -
" Arbab Saiful Kamal, - For appellant. -
Advocate. : - ,

Mr. Kabeerullah Khattak,

Addl. 'Adv'ocaté General N ‘ l?or. respohdients.
MRJﬂAZMUHAMMADKﬁAN, L ldﬂURMAN
MR. GUL ZEB KHAN, . e MEMBER
 JUDGMENT
N’;AZ_MUH'AMMAD KHAN, CHAIRMAN: - Argumeng of the

learned counsel for the parties heard and record perused. -

'FACTS

2. The appellant was 'terminated from service on 24.09.2005 with‘retrospective '

* date i.e. 12.08. 2001 But ground for termmatlon was the involvement oi the

' ‘appellant in a criminal case. The appellant was acqmtted from the criminal case on.

- 03406.2013 and thereafter, the appeliant 'h]ed departmental appeal on 25.()6.2(}13

which was not responded Ato‘ and thereafter, he filed the presen_tt service appeal on.

i{_

19.02.2014.

-



ARGUMENTS

3. The»learned counsel for the appellant argued that the very impugned ord_er is
”a-void order as it was given-retrospective effect. That the rules under which the
"appellant 'was' terminated were not in‘,vogne at the relevant time. That no
independent departmental proceedings were initiated again‘st the appellant That o

with the acquittal in criminal case he would be reinstated in service.

4. - On the other hand the lear_ned Addl. Advocate General argued that the_ ‘
-‘present appeal is not mamtainable . That the appellant filed three. successive
depar tmental appeals and the period of limitation would not be enlarged lhat there

is no provision for second departmental appeal in the light of Judgment ieported as

‘ 20‘13-SCMR-911.
 CONCLUSION

5. This Tribunal in ia- number of appeals has held that retrospective order as a
E vord order and no limitation would run agalnst void order on the strength of the
judgment, of the august Supreme Court of Pakistan reported as 1985-SCMR-1178.:
|
.The issue ot successrve departmental appeals became 1rrelevant when no limitation
is attracted. The department did not 'mitiate any proceedings against the appellant
and had only ter‘minated him .due to his involvement in criminal case. Had there
been any departmental proceedings against the appellant then, of course. the order
of acqurttal by court ot law would have no relevancy and tlie departmental
proceedmgs would have prevailed The 1mpugned order shows that the appellfmt
'vvae terminated only due to his involvement in criminal case. and hl‘S absence. In

such like cases when the department has based the termination order on the ground o

. of involvement in criminal case then the acquittal by the court of taw would result



‘ 'ir}. his reinﬁé&ein@t, :Thé issué of willful abscncé is aléo irrelevant because no
: pro:c'e‘edi'ngs for willful absence were carried O‘l;lt against the appellant. |
6. . As _é éecjucl to the above discussion, the present appeal is accepted and _thé :
' | appellant is reinstated in sérvicef His absence period should be treated as leave of |

' the'kind dﬁe_. In case no leave is d;lﬁ t§ the appellant then the period'sth'.uld be
- gonﬁd_ére‘d as leave without pay. Partie; are let‘t_tlo bear their‘ own C(-)SIS. ‘Fi!‘e be

consigned to the record room. .. : R o
- | o
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
Service Appeal No. 296/2014
| Date of Institution... 19.02.2016
Date of decision... 26.01.2018
Hameedullah son of Sar Biland Khan, R/O Jabbu Khel Lakki Marwat Ex-
Chowkidar, GPS Jabbu Khel Lakii Marwart. - (Appellant)
Versus
1. Deputy Commissioner, Lakki Marwat, Ex-District Coordination Ofticer, Lakki
Marwat and three others. ... (Respondents)
Arbab Saiful Kamal, For ‘appellant.‘
Advocate.
Mr. Kabeerullah Khattak,
Addl. Advocate General For respondents.
MR. NIAZ MUHAMMAD KHAN, C CHAIRMAN
MR. GUL ZEB KHAN, , MEMBER
/ '
—-&J .
JUDGMENT
NIAZ MUHAMMAD KHAN., CHAIRMAN: - Arguments of the

learned counsel for the parties heard and record perused.

FACTS

2. The appellant was teﬁninated from service on 24.09.2005 with retrospective
date i.e. 12.08.2001. But ground for'.termination was the involvement of the
appellant in a cri‘lminal case. The appellant was acquitted from the criminal case on
03.06.2013 and phereafter, the appellant filed depaﬁmental. appeal on 25.06.2013

which was not responded to and thereafter, he filed the present service appeal on

19.02.2014.
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3. | The leai*ned counsel for the appellant argued that the very impugned order is

" a void order as it was given retrospective effect. That the rules under which the

appellant' was terminated were not in vogue at the relevant time. That no
independent departmental proceedings were initiated against the appellant. That

with the acquittal in criminal case he would be reinstated in service.

4.  On the ;other hand the learned Addl. Advocate General argued that the

present appeal is not maintainable. That the appellant filed three successive

departmental appeals and the period of limitation would not be enlarged. That there

is no provision for second departmental appeal in the light of judgment reported as

2013-SCMR-911.

CONCLUSION

5. This Tribunal in a number of appeals _haé held that retrospective order as a

- void order and ho limitation would run against void order on the strength of the

Judgment of thei.august Supreme Court of Pakistan r.eporte.d as 1985-SCMR-1178.
The issue of sucéessive departmental appeals became irrelevant when no limitation
is attracted. Thelg_ depaftment did not initiate any proceedings against the appellan,t
and had only tellrminated him due to his involvément in criminal case. Had there
been any departmental proceedings against the appellant then, of course, the order
of acquittal by ~,5c-:0urt of law would havé no relevancy and the departmental

proceedings would have prevailed. The impugned order shows that the appellant

was terminated only due to his involvement in criminal case and his absence. In

~ such like cases when the department has based the termination order on the ground

of involvement in criminal case then the acquittal by the court of law would result



(SO

,9

3
I
b

in his reinstatement. The issue of willful absence is also irrelevant because no

proceedings for willful absence were carried out against the appellant.

6.  As a sequel to the above discussion, the present appeal is accepted and the
appellant is reinstated in service. His absence period should be treated as leave of
the kind due. In case no leave i's due to the appellant then the perfod should be

considered as leave without pay. Parties are left to bear their own costs. File be

consigned to the record room.

(Gquebz(ﬁ%n)
. Member

ANNOUNCED .
26.1.2018 '
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126.01.2018 Appellant alongwith counsel and Mr. Kabirullah
4 Khattak, Addl. AG for the respondents present. Arguments

heard and record perused.

This appeal is accepted as per our detailed judgment.
Parties are left to bear their own costs. File be consigned to

the record room.

Z I
ANNOUNCED -
26.01.2018




23.11.2017 Junior counsel for the appellant present. Mr. Zia
Ullah, Deputy District Attorney for the respondents present.’
Junior counsel for the appellant seeks adjournment due to non
availability of his senior counsel. Adjourn. To come up for

arguments on 17.01.2018 before D.B.

B Y o
(Gu\'fe_q%ﬁ) (Muhammad Hamid Mughal)
Meniber Member
TS
16.01.2018 , Counsel for the appellant present. Mr. Zia.Ullah, DDA

for the respondents present. Learned counsel for the appellant seeks
adjournment. Adjourn. To come up for arguments on 22.01.2018

beforeD.B.

\r{% -
- (Gu ebRhan) (Muhammad Hamid Mughal)

Member (E) Member (J)

~

3
o
3




18.05.2017.

19.  24.07.2017

23.10.2017

- 1s available with- the.learned counsel for appellant. Adjourned. To

5,

- Counsel for the appellant and Mr. Muharﬁrnad Jan Deputy _
District Attorney for ‘the respondent present. Counsel for the ' =
appellant requested for adjournment. Adjourned. To come up fdr
arguments on 24.07.2017 before D.B.

(Muhammad Afmin Khan Kundi) SR
Member

(Gul ZeYy Khan)
Mengber B

P

- ... Agent to ‘épunsel for the appellant and Mr.

Muhammad Jan, Deputy District Attorney for the respondent
present. Agent to counsel for the appellant seeks~adjoumment.

Adjourned. To come up for arguments on 23.10.2017 before

D.B.
. } :
i g
- (Ahmad gassan) - A (Muhammad _Haniid Mughal)

Member Member

Counsel for the appellant and Mr. Muhammad Jan,
Deputy District  Attorney alongwith Mul1aﬁunad Akram,
Superintendent for the respondents pfcsent. After hearing: the
arguments at some length this Tribunal put the question to fearned
counsel for the appellant whether an order made effective

-

retrospectively is a void order or not. To this retgard no judgment -

A
r G2
s

‘come up for further arguments on 23.11.2017 before D.13. | '

~

-Adlirman

Member




24.10.201

04.01.201

2.08.2016

Agent 1o
L;ind FHamced
i‘or respond
Lubmitted d

payment of

Opportunity
‘eply/commyg

5.B.

Assistant AG fq

Cost of Rs. 2500/- also pald and rece1pt thereof obtained from the

learned counsel fi

rejomder and final hearing on 04.01.2017.

Counsel |f

"urthc;:r made on behalf of !learnéd Additi'on',al:

Appellant in person and Mr. } Qv ‘

g ‘ S

sounsel for the appclhm M/S Kh\.llbhld Kh'm, SO -

-ur-Rehman, AD (lit.) alongwith Additional AG

ents present. Written reply by respondents not

espite extension of last opporlunilyi subject. 1o

cost of Rs. 2500/-3. Request for adjq_u%‘nmem w.as;
A(J_

i\g further extended. To come up for 4

cost of Rs. 2500/~ on 24.10.2016/b

Member

r respondents present. Written reply submitted.

for the appellant The appeal is a531gned to D.B for

Chaj

present. Rejoinder submitted Wthh is placed on file. To come up for

arguments on

FAT)
MEMBER

(ASHFAQUE )

D AAMIR NAZIR)

(MUH
o MEMBER




11.05.2016 Counsel for the appellant, M/S Sharifullah, ADO; Hameed-
ur-Rehman, AD {(lit.) and Khurshid Khan, SO alongwith Assistant
AG for respondents present. Written reply by responder{ts h‘ét
submitted despite extension of last opportunity subject to
payment of cost of Rs. 1500/~ Learned Addl: AG requested for
further time for submissibn of written reply on behalf of

respondents. Last opportunity further extended subject to

payment of further cost of Rs. 1000/~ which shall be barne by the , ‘
respondents from their own pockets. To come up for written

reply/comments and cost of Rs. 2500/- on 09.09.2016 before S.B.

Member

09.06.2016 None present for appellant. M/S Hameed-ur-Rehman, AD {lit.)

for respondent No. 3 and Khufshid Khan, SO for respondent No. 4

alongwith Addl: AG for respondents present. Written réply by
respondents not submi‘;ted despite extension of last opportunity
subject to payment of cost of Rs..2500/-. Request for adjournment
. , - was further made on behalf of learned Addl: AG. Last opportunity is
- further extended. To come up for written reply/comments and cost of

Rs. 2500/- on 22.08.2016 before S.B.




10.11.2015

22.12.2015

.o

02.03.2016

o : .- iy

Appellant with counsel and Mr. Sharifullah, ADO alongwith Addl:
A.G for respondents pre’éent. Written reply not submitted despite last
opportunity, Requested for further adjournrﬁent. Last opportunity is
extended s'quect -to- pa‘yr:ﬁe.nt of cost of Rs. 500/- which shall be borne‘
by th_e respondept.shf“rom _tl';g_iirrqun pockets. To 'come up for written

reply/comments.and cost on 22.12.2015 before S.B.

-Chbw}\an'

Couqs.'_el forthe appellant, M/S Sharifullah, ADO, Hameed—ur—b
Rehman, _ADl(Iit.) and Khui’s_hid Khan, SO alongwith Assistant AG for
respondents present. Written reply not submitted des‘pit'e extension ‘
of last opportunity and payment of cost of Rs. 500/-. Last opportunity
is extended subject to payment of further cost of Rs. -1.000/- which .
shall be borne by the respondents from their.own pockets. To come

up for written reply/comments and cost of Rs. 1500/- on 2.3.2016 "
Ch%n

Appellant in person and Mr. Sharifullah, ADO alongwith Addi:

befor(_e S.B.

‘A.G for respondents present. Cost of Rs. 1500/- paid and receipt

thereof obtained. Learned Addl: AG requested for further adjournment

as the written statement is not yet complete. One more opportunity is.

extended subject to payment of further cost of Rs. 1500/- which shall L

be borne by respondents from their own pockets. To come up for

written reply/comments and cost on 11.5.2016 before S.B:




12.11.2014 Ms.Uzma Bibi, Advocate on behalf of counsel for the appellant

and Assistant Advocate General for the respondents present. The Tribunal

S

—

Reader

is incomplete. To come up, as before, on 6.03.2015.

06.3.2915 Appellant in person and Mr. Khurshid Khan, SO for
respondent No. 4 alongwith Assistant A.G for respondents present.
chrescnta'tive of -respondent-department is submitted that written
reply is in process of completion and requested for adjournment. The
respondent department is directed to submit written reply on
26.05.2015.

MHMBER

26.05 2015 Agent of counsel for the appellant and Mr. Khurshid Khan, SO for
respondent No. 4 alongwith Addl: A.G for respondents present. Written
reply not submitted. Requested for adjournment. To come up for written

reply/comments on 13.8.2015 before S.B.

Cha&nﬁan

13.08.2015 Appellant with counsel, M/S Javed Ahmed, Supdt. and
Khurshid Khan, SO Assistant A.G for respondents present. Written
reply not submitted. Requested  for further adjoﬁrnment. Last

opportunity granted. To come up for written reply/comments on

X
Ch A\ an

10.11.2015 before S.B.



7. 24.042014

Arnallant Depos‘ited
:m, & Progess Fee
kR0 ... Bank

------------------

i ,e-,,-;;h is Aftacned Wﬂ 3 ri!e. :

C/ 8062014

K-7-14

» Counsel for the appel ant present and moved an applleatlon .
for condonation of dely. Preliminary arguments heard and case- file
perused. Counsel for the appellant contended that the appellant has
not been treated in accordance with law/rules Agamst the 1mpugned

order dated 24.09. 2005, he filed departmental appeal on 03.07.2013,

which has not been responded within the statutory period of 90 days, :

hence the present appeal on 19.02.2014. Points raised at the Bar need
consideration. The appeal is admitted to regular hearing subject to all

legal objections. The apbellant is directed to deposit- the security

“amount and process fee within 10 days. Thereafter, Notices be issued

to the respondents. To come up for written reply/comments on main
appeal as well as reply/arguments on application for condonation of

delay on 08.07.2014. .
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- Form-A
FORM OF ORDER SHEET
~ Court of ' ‘
Case No. 296/2014
S.No. | Date of order Order or other proceedings with signature of judge o‘r Magistrate
Proceedings : '
1 2 3
1 28/02/2014 The appeal of Mr. Hameedullah resubmitted today by
| Mr. Saadullah Khan Marwat Advocate, may be entered in the
Institution register and put up to the Worthy Chairman for
preliminary hearing. ‘ _
REGISTRA%R/- '
.2

P (%aﬂr.

This case is entrusted to Pri'mary Bench for preliminar

‘hearing to be put up there on ;Z é —..ﬁrl --g 0/4
. - . ’




5 The appeal of Mr. Hameedullah son of Sir BilandKhan Ex- Chowkidar GPS Jabbu Khel Lakki
© -Marwat received today i.e. on19.02.2014 is incompléte on the following scores which is returned to the

counsel for the appellant for completion and resubmission within 15 days.

Copy of application dated 20.10.2005 mentioned in péra-4 of the memo of abbeal (Annexure-C)
is not attached with the appeal which may be placed on it.

No. g %!2 /ST,

Dt. 2014.

REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

| = PESHAWAR.
Mr. Saadullah Khan Marwat Adv. Pesh.

£



BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR

- e <o)
Ry, . : . ’ . L.
S S.A No. ?ﬁé /2014
\\_.\\
Hameed Ullah . Versus D.C & others
INDEX
, |
_S.# Desis__&?t:on of Documents | Annex| Page
Memo of Appeal L 1-4
2. |FIR, No 14‘3 12.08.2001 AT L5
. : e e “
3. Termmatro* fnder 24. 09 ?005 B 6
4. | Application, 20.10. 2005 e 7
3 |
5. Judgment, U% 06. 2013 - 'D” 8- 12 |
e e [
6. Represen ation, July to I\lov 2013 “E” ': 13 17 1
1,2
Appeillant-
Through .
Dated:l‘fﬁZ.ZOlLr ' (Saadullah Khan Marwat)
, Advocate

21-A Nas-ir _ Mens:on,
Shoba Bazar, Peshawar.
Ph: 0300-5872676



BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

S.A No M/zmy
Hameed Uliah S/o Sir Biland Khan

- ’ | &wgw@w;
R/o Jabbu Khel, Lakki Marwat, s W

gy Bo m

Ex-Chokidar, GPS, Jabbu Khel, ownes [ Oz 02,,,,![7
“Lakki Marwat. . . . . e e Appellant

Versus
1. Deputy Commissioner,  Lakki

Marwat, Ex-District Coordination
Officer, Lakki Marwat.

2. District Education Officer, Lakki
Marwat.

3. Director . of Education,- KP,
Peshawar.

4, Secretary, Govt: of KP, Education

Department, Peshawar. .. .. ......... Respondents

e ) o EL=>&<= ><2:i>< >¢i>< ><3:(>

7 S

APPEAL UNDER SECTION 4 OF THE SERVICE
TRIBUNAL ACT, 1974 AGAINST OFFICE
ORDER NO. 2363-67 / DCO / LM, DATED
24,09.2005 _OF RESPONDENT _NO. 1,
WHEREBY SERVICES OF APPELLANT WERE
TERMINATED __ WITH  EFFECT __ FROM
12.08.2001 RETROSPECTIVELY.

\\\\-
Y PO PRI

! DL ESEDCESEOCESIOLC=DE

7

Y

{ \ - N
i ,' g,w“- spectfullv Sheweth:
| :

|

&s sus)mlttcaw-@&b That on 07.12.1989, appellant was appointed as
né filed. Chowkidar and was posted in GPS, Kotka Sir Biland, . - =
: 7 Lakki Marwat, and since then he was performmg his

duties with devotion and without any complannt




z

That unfortunately, FIR, No. 143, dated 12.08.2001, PS
Ghazni Khel, was registered under section 302 / 34 PPC
and appellant, along with other family members, was
implicated by the conﬁp!ainént, Guldin Khan enemy of

the village. (Copy as annex “A")

That due to fear and torture of the local police, appellant
decamped from the sp'ot and vide order dated
24.09.2005, services of appellant were terminated by
respondent No.. 1 with effect from 12.08.2001

retrospectively. (Copy as annex “B")

That on 20.10.2005, appellant submitted application:

before respondent No. 1 at that time but invain. (Copy
~as annex “C") | '

That on the other hand, abpellant.surrender before the
court and after completion of the tria‘l‘i,% he was acquitted
of the baseless charges by Additional Session Judge,
Lakki Marwat, vide judgment dlated 03.06.2013. (Copy
as annex “"D") - ‘

That after gaining acquiftal from the competent court of
law, appellant again submitted representation before
respondent No. 1 on 03.07.2013, 05.09.2013,
25.09.2013, 07.10.2013, 11.11.2013, etc. On some of
the applications remarks were recorded to respondent
No. 2, "please inquire into the 'matter and take
necessary action as per law under intimation to this

office but the same also met dead response.

Sd/ DC ,
| 02.07.2013.
(Copies as annex “E")

e
TR L o,

.



[t is, therefore, most humbly prayed that on
acceptance of ‘the-appeal', order dated 24.09.2005 of
respondent No. 1 be set aside and appellant be
" reinstated in service will all back benefits, with such
other relief as may be deemed proper- and just in

circumstances of the case.

by
Apﬁg’h‘éﬁt'
- - Through
j éJLJ& Lo,

Saadullah Khan Marwat

Arbab Saif-ul-Kamal

& A& |
o v Miss-Rubina Naz,

. Dated:M.(}Z.ZOle Advocates,
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T awvotvad in o ciminal 6a5e under section 402/34 PPc vide FIR No.
qned aatiso absont from duty w.n.fg?_.ﬂ.?(_)_()_jl,;n_

Endst N()?,..B !73

?t.*—\—"-v = -l

' police Station Ghial Kt

e g A O 3P

24=9-08"

ﬂm/\’\ e"‘ém.(? 3

OFFICE OF
I_,\lO. IDCO/LIMIHRDISUS;Ter

Ol M=

OFFICE ORDER

" Whereas Hamiddllal Khan

Chowkidar, GPS_Sar_Bilan Jabu I(t(m/e)(.

THE DséTRxc-T*cochthAmN OFFICER-LAKKI MARWAT. °

YRDINATION VPP =

Dated /912005

143 dateg 12.8.2001

i, the undersigr.'\ed' 1l')&,ejng combetent authority- terminale him from service

e

with ‘effect from 12.8.2001
les 1973. !

Efticiency & Disciplinary Rules

67
~ ' .
NCONAM
Copy forwarded ot
1, The EDO S&L Lakki Marwat :
2. The District Accounts Officer, Lakki Marwat

date of his absence from ditty) -undes

the NWFP

| p*\v\* -

Districl Cou, {inaaion-Otlicet
: Layé Marwal

Dated:

;9 12005
2.4

3" Tl District Officer (M) Schooblsi& Literacy Lalki Marwal

4. The ADC Circle concerned .
5. Official concerned thirough ADO

rrene
Nnd

Ingebn

: x
Circle concerned

"
o

S NS
Assislant poiciration Officer
Lakki Marsval A
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'}'IN THE (,()URT Ol MR M()HQIN ALI TURI
© . ADDL: SUSSIONS: UDGE. LAKKI MARWAT. .

Su«.mns CuseNozbii s e L322

Date of Inslitutiond oo, 23, 12,2000/
B o 18-05-2012/19-03-2013

Datfe 0F DECIRION. i en v and 3.06.2013

CState trough Gul Din $/0 Mir Alan. R/O Tabu Khel.. ... Compliinant

1. Shamim s/o Bahadar lthm and
2. Abdul Hameed alias Hameed sfo Shbhiland both residents ul Jabu Khel
Tehsil & District ,a\\lu MarwWal, oo ie e ariiaeiiaens Accused.

‘ ll"ll\’ NO. 143 DATED 12, ()S 2001 U/S 302434 PPC PS8 Ghazni Khel,

e e

FIR Nao. 1443 d'\lt.tl 12- 0\ 2011 U/S 302734 PPC PS Ghazni Khel

was lodged by lhc comphnmnt Gul Din s/fo Mir Alﬁm at 09:13 hours on 12-08-

Khan and Abdul Hameed lor mmdu of his son namely Sher Muhammad Khinyon
mtm\m of property dispute. imlmllv ail the accused had absconded and on 16-01-

- 2003, challan ws 512 Cr.P.C \vas submiited before the DNm.l & Sessions Judge.
/ﬂ\l\l Marwat, who recorded nccassm y evidence and vide his order dated 25-03-
2004, declared all the u.cuscd as pr oclaimed offender. On 03-04-2000, the

.uul\ud Sard -Ah lias Nae il \\'J\ arrested and on’ 19-05- 2006, \Uppluuuu iy

chatian was \uinmll«_d s un\l lum The .u,ux\ul Sard .lh Wis lm.d far the charge
u/s M2/34 PPC and vide ]ud"lm.nl’undu.l o{ lhc Dislrict & Sessions ludm. IRINN

NManwal dated 07-04-2007. he w:\,s :u:qmlh.d from the charge leveled against hin.

.

O 13 ()w "()1() auumd Sh.umm Khan s/o Bahadar wis arrested

1

while on 21_7_()_27_':’{)1(). ll\c z;cqpscd lizih;xdur Khan and Hameed Ullah also

‘.

mrrcndcrcd before the court \\'ho were subsequenily arrested aller their BIBA was

recalled. Alter necessary lnlwsugallon supplementary challan ag: ainst the accused

Fameed Ullah, Shamim Khan and Bahadar Khan was submitted.-On 20-12-2010.

the accused were, summoned 'mid formally: charged for Hability u/s 302/34 PPC,

who duenied the alh.galmm h,\'clt.d against them and claimed trial. PDuring the

course of trial. the .u.um.d 13 1h.\(Li: K died whose Imlh was verilied by |lu

ili:lq:u Police as well as his co-accused and vide arder dated 19-04-2013. his uml

was abialed.

Story of the case L of prosecution as narrated in the FIR i that on

12-08-2001 a0 sunrise time. the complainant: Gul Din along with his son Shé&R

-

2601, e charged four ..ILLLISLLI 1..1mt.|y on Dil Khan, Bahadar Khan, Shamim -




arecused H: Jln.ul w I\h.ul & \Immm

O

Muhammad  (deceased) and urundson namely  Muhammad Zaman s/a Sher

i\luh.unm.ul loaded their Gowara md maize crops ( yinthe bull cartand ~ -

left for village Tijter Khel for snln, of the cnop:.. On their way at Lowara ( Y
they found a Band ¢ YBarrier, \\'lnch they removed and proceeded ahead. Aller,
xumctimv and covering same (ll\l mee, th.\' quml the accused * Bahadar Khan,

l
S I\h.m‘ Abdud T uneed .m;l Iy I):l (Sabz ALY aried with l\.nl whinkoves
whier .|mu| up and sturted lum-- upml sher Mubimmiad, Who was S by the live
shals .uul el down on the L:muml H‘n, accused escaped from e \pul and when

they-attended the injured Sher N flplmmmdd h‘. was !ound dead, Im dead body

wias aken by the complainant and others lo Police Slalmn Glmxm\ Khel. where

FIR was lodged and dead body was sent for autopsy. .
| :
| :
During trind of .lut.u.sul Qhamlm abdul Hameed and Bahadar

Khan, pm\uunon examined as many as 12 wuncssc and closed ifs evidence.

l
However, Dr. ;\!uh.unm wl {\Imq (I’W "n) latf Ullah SEPW-7). Abdul Hai AS]
(PW-8). Gl Dm (PW-10) :md I\;'luhzummul Zaman (PW-11) wc]c nnpml.ml
wilhesses. in uhullal the d«.w\ccl I{dun“ trial n'mu.lv Sham:m and lIumu.(I llllah _

too recorded: their “statements unlo.tth and [)loducul Noor Azim l\hgm and

~oAWellah Khan as (DW-1) & (DW~%) rcspccllvely. L o '
: Mwo ¢ \\'llllLSbk.S (ml Din (PW-10) and’ l\/lu]unnm'xd Laman

(i’\\’ P narrated the same story ol lhc, occurrence as twas recorded i the IF lR and
added that they have made pommlloin of the site of occurrence (o the Investigation
Ofticer. Iﬂ\’t.‘;ll!.',d(l()l] Olhcu (PV- L7) and Abdul Hai AS! (I’\V-S) on the other

Nand verilied the recoverics .1l|u"cdlv made by the 10 on lhc spot. le recovered

Qiie \p.ulL blood ol the dk.(.&.‘d.%t.(l and 26 emptics of 7.62 bore lrom (he place of

i Khan while 30 cniptics ol 7.62 bore lrom e

place of .u.(,uwnl Sabz Al & /\bc ul l'lamcccl. Dr. Muhammad Ishaq (P\\"-S)‘ :

]
] .

explained the lnuuux \\lmh hL fie iy oticed upon body of the deceased al the time
! .

aliutopsy iind cause o his \lculh. :
. !

Learaed cnunwl hu' Bath the p.u fies and Dy DPP Tor state ar gucd their

c.\pcc(n»’c cases. b iave heard (h( arguments and perused the ncconl

Complamant has not gecorded the exact time off vecurteice in his
uponl asowell as during wnlcnw m courl, He however stated that it was sun rise
e, The occarrence has taken pl Mi i the month ol August 2001 aml SUI rise

fline in the month ol /\uuu\.t IS bul\\u,L,(.n 06.00-to 06.30 AM. On the other hand.

| -
report was fodaed at 09, I\ AM which is aboul three hours uilu the occurrence.

Repartwas fodged dircetly in the Iﬂbkvluch 15 al distance of §-9 Kilometers Torn

STmm
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. Lo i
©O% L the place of oceurrende. (ompl‘unanl stated that datsun has .mlvuf o the spot
. e
o -~ . R L
b e sooner and they took the dead bod)' slmmhl away to S, et one hour time was

conswmed in .u:.mpumnl of datsun, 8 9 kilometer distance was wdly a travel of
IS-20 mimuates. Sl there is detay o! muu. than 1-1/2 hours which has not been
- reisonahly L\pl tned, b ntuul w uu.um Hanees of the cise where four persons
have been chy arged for uldixuumnalc Iumn dnd FS.Lreports that empties shells
were fired Imm o d:l[ugnl \\'cnpun\ fhe Pn\\lh!hl\' of consultation belore
fodging of k¢ Il\ and unp]u,dlmn/a(_t,uwlmn al tavorite persons from amongst the

.umi\ alaccused cunnot be ruled out, l
i

Complainant pleaded lhal four persons made indiscriminaie firing
-at his son. Complanmnl has not drugccl the aceused for firing upon him as well as
his Lmnd son l'!dll’l(.l)’ Moha mnmd Znnan In FIR he reported that all the three
persons loaded Gowara and maize cuops in their bull cart and started towads the
public passage where ll]l.\' lmmd K tmulc made from mud. He stated that they

removed the barrier, uusscd the place uml covered sonte distanee alicad when (he

Asccused fucing, 11'1;5! started firing upon lhun [rom behind the band. This report of
the complainant means that al lh(. fime ui firing all the Iha‘cv PerSONs were .\'illinu

. ~ inor accompanied the bull cart and in ':ut.h casc unhull cscape of the other two

PW.,s is highly Improbable. The compLunanl as well eye witness stated in their

statements thal the pLu.c where lhe accmcd were hidden was behind e band

_'\vim.h was ol 5-6 feet height, 1 so, their 1dmllhwlmn was also doubtiul because

|

while standing behind (e h.md/ wall of six feet heights o person of a normal

A
heiglit would not be scen. :
'

Lo This .1l|cn,m(m of stand n[ lhc accused:behind the wall of 5-6 [ect
huuhl is Turther egated by the medical evidence, I accused persons were
;
stinding hehind lhc wall they must il.l\‘(_ fired Trom .ll)h\c wall and in such case
~all the injuries were ¢ suppased Lo have bcn.n [rony upward to dowm\"xrd direction.
Nome ol (he njuries on - the person 0[ deceased howcvcr were lound from
downmwid 1o upaward \vlmh i ]')‘llll(.lll.ll (..lI(.lIlll\Idll(.L ul the instant case were nat
possible. Mcaning thereby the mode of the oceurrence was not the one as has
been reporied i)y the complainant. o

P | . 4

: ’ . . . . P
- Site plan was prepared an pointution ol complainant dnd cye
wilness. In the site plan, deccased Sher l\lohannmd has been shown at poing No.|

whereas the cye wilness_ and complainant have been shown at point No.3 and 2

respectively which are an sullicient distance from cach other, Complaim yl NF Il(.;‘!

i the FIR that afier demolishing ()l band they were going ahead on puhln : |):|.':.-:n1;

when the accused started firing upon them: The places shown in the f;iTc plan ard

ties .
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however el behind the puhlu. Pitssape,

SCoutradictiong wigly the veport ar unnpl.nnun In their Natement A8 W10

rther at the s LN point and in (o i

PWr o ihe compliiniun ang CMC Wilhesy stated thay alier the remioval of h mnul,

unnpl unant and i Cye \nuu_\\ crosy lhﬁ. barrier ang covered some LII\I.IIM.L‘ \\lnlc

! .
deceased way s wmnvme\: the h'}rrmr. Phis statenmieng WS a .uh‘;cquc_nl

. . |
Mprovement oy part o c:(‘nnpf.un.zm fiowell as eye wilness anc pmduwd at a

'\'cr.\-' Buer stage, 1he SHe plan jy cwn 0L supporting thiy u:nlumon ol lhc

. complainant, (omphun.ml and eye \umn.ss has made thig zmplovumnl lor IIu:

Purpase of justifyi g their unhur uc:npcd lrom indiscrimingie liring but wnn h.xs

chunged (he very h‘mg lnund.l(mn ol the case of complainant as he hys recorded

inthe IR

I
i K PW namely Abdyr l\dnmm previously recopded his statement
3 S, . .

-

) ([lfl’i‘l)g rial of coaceused Namely S.H drt and slated thai afier having knowledge

& ol the oc currenee. he straighg awary \\'n.nl W P.8 where he hag identified | the dmd

'y/l/,,fmdv but complainan stated that Ahduz Rehman hag bxounhl the datsun o the

l

Spot and i was the said datsun n which: they took the deyd body to P.S. (he said

Abdar Rehman wast this time ahnnduﬁl > by (he Prasecution ay e was Aol
Supporiing the case of prosceution \‘\hich speaks of malafide of prosecution.
Complainang stated that he ealfed for llu. datsun which was brought 1o the spot
while his grand son said that these were lhc people wha gathered on the spot and.
arranged bovehicle, PWs were also o ind at variance regarding the lime of

umcluum-- ol PN CNuminalion, Spotinsgection and of course recoverics.

<
1

Thiee ditterent versions oflthe same occuuc.u" h) the alleged Ccye

ll

Willicsses make their presence on the ~pn! highiy <lnul:llui Complainmg i ye
wilnes., mated one story of llu, ucuumm atthe Ume of FIR, mulhcz at the time.

SOl pointiion afsite and 3" ope o the lum ol their statenients before lhg court. In

criminal cuse, Jrasecution wyg hmm(! tofpmvc tlu. allegations bcx ond an) .\l];lg!})\\:
ol douh{ and even a shght v m.tuon lw Py lmm his previouy si; alcmcnl \vould
diseredit his testimony;, 8.0 n.pm! L \ H\./,l on the other hand bh()\\'b {lml 36
crime:- cmplms m!lcclui hom lhc spnl were. [ired rom tivo wmpons A
distinetion Jine Ldl] not he df.mn {as o \\'hl_g'h Ly of“the decused puson\ were
-p:uwl anthe spot ang \\'hxcll [wo Were nol present. l_lllim:l{c benefit in such

Screumslinees would 2o to the accused, W

-

‘i
Most imporin aspect of llus case is that one co accused nanicly

j ..
Sanrd /\11 alias bduhl was earkier (ried by the bc.ss:ons Judge. !..lH\l Marwal and

his vide mdu dulcd 712007, he was ‘lcqu:llul hom the lewL lcvd against him.

Acquittal of ¢o accused Sardit iy s mlacl Ahscondanw of the .1ccuscd on the

R es

.nlchl L,

e,

RN )""' e



other hand is only corroborative in pature and where erse js otherwise not proved.
! - o . -
abscondance would not disentitle the aceused persons tor the benelit ol doubl,

! :
" Proseeution hus alleged that molivaf for the reported murder was property dispute
but it has not produced anv evidence regarding the property dispute with the
secused, Conversely. it has udmiu!cd'by the complainant thay they had enmities _
with even other people around, [
. i
i o
Inview ol above, henelit of doubt is extended (o the aecused
I’:ucfng {I'i:.ll and hoth the :lccusui nfxtmciy Shamim and amidultah are acqintted
rom the chiarges teveled Hginst l'hci,m. Their hail bonds are cancelled and surctios
are absolved [rom liability of boﬁd.sf. Case property is confiscated o state and

b destroyed alter tapse of period of timitation [or appeal/ revision.

c o Announced,
' 03.06.2013.

. ’,‘-" [E'A)
! : (Mohsin Ali Turk)
A Addl: Sessions Judge,
‘ ' Lalkki Marwat.

CERTIFICATE.

Certified that this judgment consists of five pages and cach page hay
been'signed by me alter making néeessary corrections.

I ~e

g (Maohsin X1i Turk)
Addl: Sessions Judgae,

- , Lakki Marwat,
| DRI N ‘ f
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OFFICE OF THE DEPYTY COMMISSIONER LAKKI MARWAT. iri'
n w
No. -+ /DC/LM/PS/APP; Dated s /-10-2013.
To
The District Education Officer (Male)
Lakki Marwal.
Subject:- REQUEST FOR RE-INSTATEMENT IN SERVICE & PAYMENT OF DUES QOF
HAMIDEILLAH CHOWKIDAR JABOQ KHEL.
Enclosed find herewith an application submitted by Hamidullah Chowkidar GPS
Jaboo Khel District Lakki Marwat regarding subject noted above {(which i« sell explanatory). -
Please examine his request under the rules/policy. I {
| -1.:1|’s|.= K
-/’.‘ ’
re _
Deputly Commissioner |;; -

16

Lakki Marwat.

Endstt; oven No. & date

Copy to Hamidullah {Chowkidar) Kotka Serbiland GPS Jaboo District Lakki Marwat w/r to ab_ove.

. el

~ |
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" « = BEFORE THE SERVICE TRIBUNAL GOVT; OF KHYBER PAKHTUNKHWA
= ‘_ PESHAWAR -

Service Appeal No: 296 / 2014

Hameedullah khan S/O SirBilandkhan ~~ ........ooivveiivinnneen. Appellant

‘Versus

Deputy Commissioner District Lakki & Three other
T «eeenenenne RESpOndents

Joint Para Wise Comments On Behalf Of Respondent 1,2,3 & 4

Respectfully Sheweth;
Preliminary Objections: -

1. That the appellant has no cause of action and locus standi to bring the present
appeal .

2. That the appeal of the appellant is not maintainable.
3. That the appellant has not come to the court with clean hands .

4. That the appeal of the appellant is bad for mis-joinder and non-joinder of
necessary parties.

5. That the appellant has come to the court with malafide intention.

FACTS:-

1. Para pertains to record.

2. Para NO.2 pertains to judicial record.

3.  Correct Due to alleged involvement in criminal case the appellant became
absconder and hence his service terminated under the R!ules in vogue.

4. Incorrect. Appellant was charged and he was not acquitted buthe was required to
police . _

5. The parais ambiguous as appellantconceals his date of arrest, however he was acquitted

on 03-06-2013 which shows that he could not performed his duty for which he claims .
~ his right.

6. Para relates to record.
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" GROUNDS:

No comments.

Incorrect. As per para NO.2 appellant himself has admitted that he was charged under
section 302/34 of PPC. o

Incorrect. ‘Appellant was properly charged in criminal case therefore departmental
proceedings could not be initiated.

Incorrect, criminal charges were framed against the appellant in the light of FIR as
mentioned in Para NO.2.

Incorrect. Willful absentee was confirmed from the date of lodging FIR as per Para
NO.2.

In correct. Payment is made on performance of satisfactory duty, the appellant could not
performed duty hence proceeded as per policy.

It is therefore humbly prayed that on acceptance of these para-wise comments
this Honourable Service Tribunal may very graciously be pleased to dismiss the instant -
appeal with costs through out.

Bl

Deputy Commissioner
District Lakki Marwat
(Respondent NO.1)

Director(E&SE)KPK Secretary E&SED KPK
(Respondent No; 3) (Respondent No; 4)
AFFIDAVIT

; I, Sharif Ullan Khan ADEO Educatien Lakki Marwat
© hereby selemnly affirm and declare *hat the contmnts
of the above reply are true ang correct to

the best of
my knowledge and belief,

DEPONENT A

vl
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BEFORE THE KPI)E;‘.S‘ER\_IICE TRIBUNAL, PESHAWAR

S.A. No. 296/2014

Hamidullah Khan - versus DC & Others

REPLICATION

Resgectfully‘ Sheweth,

PRELIMINARY OBJECTIONS:

All the 5 preliminary objections are illegal and incorrect. No
reason in support of the same is ever given as to why the

appellant has no cause of action, locus standai, no vested rights
infringed, not maintainable.

ON FACTS:
1-2. Needs no comments.

3. Admitted correct to the extent of involvement in Criminal Case by
respondents services of appellant were illegally terminated as no
enquiry was conducted in the matter, even ex-party too. No érder
could be given retrospective effect.

4. Not correct. To charging someone for ulterior motive is not an
offence unless and until proved guilty.

5. Not correct. When the charge was not proved on which appellant
was removed from service, then it means that he was on duty.

6. ~ Admitted correct by respondents regarding submission of repeated
representations.

More so, as per letter dated 14-04-2016, the post is still laying
vacant. (Copy Attached)




"GROUNDS:

All the grounds of the appeal are legal and correct while

that of the reply are illegal and incorrect. The same are again
‘adopted. ,

It is, therefore, most humbly prayed that the appeal be
accepted as prayed for.

s

Appellant

Through
| [

Saadullah Khan Marwat
Dated: 04-01-2017 Advocate, '

AFFIDAVIT

I, Mr. Hamidullah Khan appellant do hereby solemnly affirm and
declare that contents of the Appeal & rejoinder are true and correct to
the best of my knowledge and belief while that of reply of respondents
are ||Iega| and mcorrect !

i S

I reaffirm the same on oath once again to be true and correct as
per the available record.

e E

DEPONENT
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+OFFICE OF THE ADISTRICT. EDUCATION OFFICER (MALE

40t '\‘
"‘}1-,.:;:.. No g?_g( f& A Dated.
To, ‘ ‘
(1) Sub-Divisional Education Officer (Male) |
(2) ASDEO (Circle) Tajazai. :
(3) Head Teacher GPS Sarbiland Jabu Khel|
Subject:- TERMINATION OF HAMIDULLAH cnowkxmn GPS SARBILU
%
Memo;-

[ am directed to. inform you, that the ser

named chowkidar has been terminated vide Dist
Officer, Laki Marwat order No. 2363- 2367 dated 24

prolong absence from duty, after observmg all codle for

I am further dlregted to conﬁrnjl'/ clarit

-----

mentioned post of chowkidar is stl] lying vacant or oth

The above information must be reached tg

three days positively for taking fuirther action into the 1

T

AND JABU KHEL. -

vices. of the a’béve
fict Co-ordination
+-09-2005, due to
rmalities. °

y thélt,,the above
erwise.
) this office within

natter.

To District Edu

Endst:No.

Dated.
: Coﬁy to the:- °
L. - Worthy Deputy Commissioner, Lakki Marwat.

Personal Assist
To District Edu
(Male) Lakki M:

,?}

cation Officer
(Male) Lakki Marw

Tl

[+
ant -
cation Officer

B;I'W&t.

A




Pesha

Date of
L ordor/

Fproceedings

2

|

(12.05.2017
F052

Aiuntinwvg
fibunal,
wvar
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BEFORI: TL KHYBER PAKITUNKIIWA - SERVICE
TRIBUNAL, PESUAWAR

Appeal No. 1037/2013

Sharif Fussain Khan Versus Superintendent of Police, FRP
Malakand Range, Swat and 2 others.

JURGMENT

MUHAMMAD|AZIM KHAN AFRIDL, CHAIRMAN:-

Counsel for the appeliant and Mr. Ziaullah. Government
Pleader [or respondents present.
: ]

2».‘ Mr. Slu‘n’i{;bl-hllssain Khan hereinaller referred to as the
ap|‘).clli;t’11 has prcl'cl‘rjcd the instant serviee-appeal under Section 4
of the Khyber "akhliunklnva Scrvice ‘Tribunal Act, 1974 ugainﬁl
impugﬁc(l ordc-ri dat:cd 17.07.2012 v‘idc which hg was removed
from service and wlherc-against his dcpz#rlnmnlal appeal was also

rejected vide order dated 10.09.2012 and hence the instant serviee

appeal on 20.006,2018.

3. . We have heard arguments of learned counsel for the partics

and perused the record.

b

4. At the very outset it was brought in notice ol this court that

the enquiry was conducted under the provisions of Removal [rom

Service (Special Powers) Ordinance. 2000 which was repealed on

16" September, 2012 while the enquiry against the said repealed

law was initiated

!
l ' ,
Tn the year 2018 meaning thereby that the

I i . \ ’ .
appellant was proceeded against under the repealed faw.

1




E
]

Sy view ol the above we are constraingd o aceept the

h

brcscm appeal ssl aside the impugncd orders referred 1o fa_bmi'c_'
andzreinstate the zapbéilanl in service by placing the respondents at
ii‘bcrly to conduct denovo enquiry in the charges against the
appetlant which shall be conducted and concluded within a period
ol 2 1110I|1lh$ from the date ol receipt of this judgment wherein
proper opportunity of h‘cm’ing including the defence hc‘cxtcndé‘d-
(o him. In.case the respondents fail to conduet and conclude the
enquiry within the specified period it shall be deemed that the
appetlant has been peinstated in.sc_:rvicc and in such cventuality
the period of absence of appellant from service shall then be
treated as leave of the kind due. l’zlriics are telt to bear their own

costs. Fild be gonsigned to the rgeord room,




KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No 298 /ST . | Dated 08 /02/2018

To o
The Deputy Commissioner,
Government of Khyber Pakhtunkhwa,
Lakki Marwat.
Subject: ORDER/JUDGEMENT __IN _APPEAL _ NO. 296/2014, _MR.
HAMEEDULLAH.

I am directed to forward herewith a certified copy of Judgment/Order
dated 26/01/2018 passed by this Tribunal on the above subject for strict compliance,

REGISTRAR
KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL
PESHAWAR.

Encl: As above
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