B :
QEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBLNAL

* ¥ Service Appeal No. 583/2014
Date of Institution... 022.042014
Date of decision... - 08.01.2018

Khushdil Khan son of Muhammad Said (PST) Teacher GPS Saleem Khan, District
Mardan. (Appellam)

Versus

1. Government of Khyber Pakhtunkhwa through Secretary Elementary and-

- Secondary Education, Peshawar and two others. (Resporndents) .

MR. Amjad Alj, For appellant.-
Advocate.
" MR. Kabeerullah Khattak,

_Addl. Advocate General For respondents.

MR. NIAZ MUHAMMAD KHAN e . CHAIRMAN
‘MR. GUL ZEB KHAN, MEMBER

JUDGMENT * -.

NIAZ MUHAMMAD KHAN, CHAIRMAN: -

Arguments . of the

learned counsel for the parties heard and record perused.

e

FACTS

2. The appellant was compulsorily retired from service on 13.04.2012 due to &

his absence. The order dated 13.4.2012 was given retrospective effect from

01.09.2009. The reason was his unauthorized absence.

- ARGUMENTS

3+ - The learned counsel for the appellant argued that the very order was’given'

retrospective effect which is a void order. That no limitation would run against void

order. That this Tribunal in number of appeals has declared such retrospective

AP §

. orders as void orders.




5.

- own costs. File be consigned to the record ro:om.

4. | On the-other hand the learned Addl. Advocate General arguédA that the

; pfesent appeal is time barred. That the appellant absented himself from duty without
any sanction of leave. That the proceedings were carried out under the law in force

i.e. Khyber Pakhtunkhwa Removal from Service (Special Powers) Ordinance,.2000.

CONCLUSION . K l:'-,: ) ‘

inumber of appealsihave decided that orders passed from retrospective date are

hu‘llify in the eyes of law and no limitation would Tun in such cases. The appellant
has ‘been removed from service from a retrospective date which is a void order.

Reliance is also placed on the judgment of the august Supreme Court of Pakistan

reported as 1985-SCMR-1178.

!

appellant is reinstated in service. The department is however, at iiber’ty to hold

denovo proceedings within a périoid of ninety days from the date of rec'eipf of this

jﬁdgmen’t. The issue of back benefits will be subject. to final outcome Qf denovo .

proceedings and also subject to rules on the subject. Parties are left to bear their

- (Niig‘ straimad Khan)
\/é | - Chairman -
- (Gul Zeb Khan) . -

o Member
ANNOUNCED' |
08.1.2018

6 .

Without discussing the'_other merits of the present appeal, this Tribunal ina

As a sequel to the above discussion, the présent appeal is accepted and- the
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FACTS

2. The appellant was compulsorily retired from service on 13.04.2012 due to
Jhis. absence. The order dated 13.4.2012 was given retrospective effect from g

101.09.2009. The reason was his unauthorized absence.

: ARGUMENTS

3. The learned counsel for the appellant argued that the very order was given
retrospective effect which is a void order. That no limitation would run against void

order. That this Tribunal in number of appeals has declared such retrospective

orders as void orders.




4. On the other hand the learned. Addl. Advocate General argued that the
present appeal is time barred. That the appellant absented himself from duty without
. any sanction of leave. That the proceedings were carried out under the law in force

ie. Khyber Pakhtuhkhwa Removal from Service (Special Powers) 'Qrdinance, 2000.

CONCLUSION

. 5.-  Without discussing the other merits of the present appeal, this Tribunal in a
numbgr of ‘appeals have decided that orders passed from retrospective date are
nullity in' the eyés of law and no limitation would run in such cases. The appellant
has been removed from service from a retrospective date which is a void order.

l_’Reliar‘lcebis also placed on the judgment of the august Supreme Court of Pakistan

- reported as 1985-SCMR-1178.

- ‘6._ As a sequel to the above discussion, the present appeal is accepted and the
appellgnt is reinstated in_service. The departnient is however, at liberty to hold
.denovo proceedings within a period of ninety days from the date of receipt of this
judgment. The issue of back beﬁeﬁté will be subject to final outcome of denovo

proceedings and also subject to rules on the subject. Parties are left to bear their

‘own costs. File be consigned to the record room.

\

)
(Ni{z mmad Khan)

Chairman
(Gul Zeb Khan)
Member

" ANNOUNCED
08.1.2018
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L 17.11.2017

-~

© 08.1.2018

Coujsel “for- the appellant and Ass‘tt.. AG alongwith -

Hameedur Rahman, AD for the respondents present. Counsel

' - \ G A .
for the appellant requesied or adjournment. Adjourned. To

come up for arguments on 17.11.2017 before the D.B.

' ‘
Mefgiber ' airmar

Appellant -in' person and Addl. AG for the
respondents present. Appellant seeks adjournment as his

coun‘\s!el is not in attendance. Granted. To come up for

| argun&e_n{s on 08.01.2018 before the D.B.

bt

- Member CL (hairman
AN '

Counsel for the appellant and Addl. AG forthe

respondents present. Arguments heard and record perused..

This appeal is accepted as per our detailed
judgment of today. Parties are left to bear their own costs.

File be consigned to the record room. -

| Q,h\--a /

emb airman

ANNOUNCED '
08.1.2018



i‘.
s
';18.(?)7.'2016 Appellant fn'pérsor:\ and Mr. Ziaullah, GP for the res.;pbn'de_nts
' present. Agpei['anl: requested for adjour'nn";ént’ as his;.counsel is not
! “available foday before the court. Adjourned for arguments to
/ ‘,T - _before D.B. .'
| : _ .
i
11 EMBER.
1. | ~
i i ? I‘ |
RIS ;
IR i
e
A | [
| 10.11.2016 ‘ - -~Appellant in'person ahd Asst:AG for respondents present.
1 A SN " Appellant seeks adjournment. Adjourned. To come up for

arguments on 21.03.2017.

- (PIR BAKHSH SHAH)

RN R A - ~ %'—‘MEMBER‘

it | EE | (MUHAMMAD AAMIR NAZIR)
e : o MEMBER*
P : '

.
o
3

L . . l2i:03.2:017 Appellant in person and Mr. Muhammad Jai;, GP for
L . ' ' respondénts  present. . Due to non-availability of D.B.
o " arguments could not.be heard. Adjourned. To come up for -

arguments on 14.07.2017 before D.B.

| Ch&#ﬂ‘nan'




77 13.04.2015
(1)}
[V}
am He
&Rt
58 T
7. @
REE oW
(_A' o ‘
...' i
s
,/ ) 02.07.2015
25.11.2015
" 26.042016

respondents present.

- T .
g

. Counsel for the appellant present. For the reasons recorded in
order sheet dated 9.3.2015, the ‘appeal is admitting to regular hearing

subject to all just legal exceptions. Subject to deposit of security and

LA

process fee within 10 days, notices be issued to the respondents for
written reply for 2.7.2015 before S.B.

‘ . Cha%n
None present for appellant. Mr. Naeem Akhtar, Legal Advisor

alongwith Addl: A.G for respondents present. Para-wise comments

submitted. The appeal is assigned to D.B for rejoinder and final hearing

for 25.11.2015.
. Ch%n

Appellant in person and Mr

. Hameed-ur-Rehman AD
(Litigation)

alongwith Addl: AG for respondents present.

Arguments could not be heard due to learned Member (Judicial) is

on official tour to D.1. Khan. Therefore, the case is adjourned to

24/9//

_for ar}:umcmq

‘Member |
4

Counsel for the appellant and Mr. Ziaullah, GP for

The learned Members Judicial &

Executive are on official tour to D.I. Khan, therefore, case

is adjourned for arguments to 18.7.2016 before D.B
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01.01.2015 Appellant in person and Mr. Kabirullah Khattak, Asst:
i . ‘Advocate General for the respondents ‘p;resent. Since thle‘rﬂ;r'ib;uhal o I
L s incomplete, therefore, case is adjourned 09.03.2015 lfor?‘the o
| " same. ' 1
' ) iz_eadjrff |
!
T !
i j : : ; -
109.03.2015 Appellant with counsel and Asst AG for resp'ondents e ' E

{ present. Learned counsel for the appellant argued that the

o ‘appellant, while serving as PST, applied for leave for two- years

: ‘and availed the same w.ef 01.9.2009 to 01.09.2011. That EVlde

| impugned order dated 13.04.2012 the appellant was compulsgrily

v retired under the provisions of Khyber Pakhtunkhwa Removal

:’ from Service (Special Powers) Ord1nance—2000 which was not in

existence at the time of passing the impugnedrorder as the siame

‘ was repealed in the year 2011. That departmental appeal ‘was

i ~ preferred against the said order oﬁ 15.02.2014 which f\Jvas'E not’
responded and hence the present appeal on 22 04.2014. .’5 |

The question of limitation requires further probe. nPre-

admission notice be issued to respondents for 13.04.2015 be;fo;e

 S.B.

I
B
O N

. ! I
Chairman



: 25.;06.2(:);14 ' Appellant - with counsel presént. Prélimina'ry argu’r;ifents
o partly héard’. Since leave sanctioned lo'rderlo-f the appellaﬁf ‘is;no.t' '
available on file, therefore, pre-adrriiséién notice be iésued t(»)"the '

respondents to produce the relévant fe(;ord of 't'he appellant”and to

learned GP to assist the Tribunal. Case is adjoﬁrned/To come up

Member

for preliminary hearing on 18.08.2014.

1'8.08.20il.4 No one is present on behalf of the appellant. M. Ziaullah, '
; GP for the respondents present. Notices. be issuéci"_ 't.o"the
appellant/counsel for the appellant. To come up for_' preliminary

hearing on 22.10:2014. -

. Member ,
22.10.2614 ' No one is pfesenﬁ on behalf of the appellant. 'Mr.'W‘isal :
' : Muhammad, ADO with Mr. Kabil-‘ull‘ah Khattak, ASst: Advc-).p‘ale

General for the respondents present.. Notices be issued to the
appellant/counsel for the appellant. To come up for preliminary
" hearing on 01.01.2015. _

Member.

S
x.



Form- A
FORM OF ORDER SHEET
Court of '
Case No, 583/2014
S.No. | Date of order -Order or other proceedings with signature of judge or Magistrate
‘ Proceedings ‘
1 2 3
1 24/04/2014 The appeal of Mr. Khushdil Khan resubmitted today by
' Mr. Amjad Ali Advocate may be entered in the Institution |
register and put up' to the Worthy Chairman for preliminary
hearing. '
| - REGISTRA
2 ?‘, g’l-?\o/ 4 This case is entrusted to Primary Bench for pfelimina

hearing to be put up there on g S - é -——Q/O/é




—
s

S

The appeal of Mr. Khushdil Khan son of Muhammad Said received today i.e. on 22.04.2014 is
incomﬁléte on the following score which is returned to the counsel for the appellant for completion and

resubmission within 15 days..

Memorandum of appeal is unsigned which may be got signed by the counsel.

No. 6}@ | /S.T,

Dt. %'}leH /2014.

R
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA .
PESHAWAR.

Mr. Aﬁwiid Ali Adv. Mardan.




' BEFORE THE KHYBER PAKHTUNKHWA SERVICE
) |7 TRIBUNAL PESHAWAR

Service Appeal No.. 5”‘8 5____’/2014

Khushdif Khan S/O Muhammad Said
(PST) Teachr Govt. Primary School o
Saleem Khan District Mardan ~— ................... (Appellant)

Versus

1) Govt. of KPK Through Secretary Education .
Elementary & Secondary, Civil Secretariat Peshawar
2} Director of Education, Elementary & Secondary
Near Dabgari Garden Peshawar
3) Disuict Education Officer, Elementary &

“Secondary Education District Mardan ......... (Respondents)
INDEX

| S.# | Description of documents ) | Annexure Pages

1. Sérvice Appeal , _ g (~-S
2. Application for Condonation _ ‘ 4d

3. | Copy of appointment order dated 11/11/1987 A -7
L4, C‘,Opy of application dated 19/8/2009 | B - 8
' 5. Affidavit to the effect of statement of E.D.O C ?

Mardan

6 Copy of relieving slip D

7. Copy of attendance register Sep, 2009 E

8 Copy of service book | F

9. | Copy of application dated 1/9/2011 G

10. | Affidavil H

11.  Copy of emergency passport 1

12 | Copy of air ticket J

13. | Copy of removal order _ K

14. | Daily Mashriq dated 23/8/2011 L .

15. | Copy of departmental appeal dated 15,’2/2014 M

16 | Wakalat Nama

Appellant IM

-

a |

Advocate,

B ey
o il

A I QR e L S A




BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR

Service Appeal No. )g 2 /2014

Khushdil Khan §/O Muhammad Said
(PST) Teachr Govt. Primary School o
Saleem Khan District Mardan ~ .................... (Appellant)

1) Govt. of KPK Through Secretary Education

Elementary & Secondary, Civil Secretariat

0

Versus ‘ ' We@ Proe T

Peshawar

2) Director of Education, Elementary & Secondary -

Near Dabgari Garden Peshaweir

3) District Education Officer, Elementary & -

Secondary Education District Mardan ............ -(Respondents)

SUBJECT -SERVICE APPEAL U/S 4 OF SERVICE TRIBUNAL ACT

Sir,

&a~wmmmce !e-q

ﬂr/%

1974 AGAINST ORDER DATED 13/4/2012 RECEIVED -

ON 1/2/2014 AND DEPARTMENTAL APPEAL DATED

15/2/2014 REMAINED UNRESPONDED AFTER 60 DAYS
IS IEEGAL

. /,

L

Applicant humbly submits as under:-

That_appellant was appointed as Primary School Teacher
vide order dated 11/11/1987 (Copy of appointment order
dated 11/11/1987 is Annexure- A).

That appellant applied for long leave w.e.f 2/9/2009 till
1/9/2011 due to tamily problems vide application dated
19/8/2009 (Copy of application dated 19/8/2009 is

Annexure-B)

That the said application was favourably forwarded by
respondent” No.3 (Competent Authority) to District
Coordination Officer Mardan

i S :szg
' &
Woss e d "‘R




10.

1.

12.

- 13,

14.

That approval order from District Coordination Officer is a

mere form'a]ity.‘
That Competent Authority of appellant is respondent No. 3

That infact appellant was asked by the Executive District

Officer Mardan that his leave is sanctioned and he can

- proceed abroad (Affidavit to the effect of statement of

E.D.O Mardan is Annexure-C).

That appellant left his duty through relieving slip dated

- 1/9/2009 duly mentioning that left the charge due to long

leave. (Copy of relieving slip is Annexure-D).

That attendance register also shows that appellant’s

application for Along leave has been forwarded. (Copy of

attendance register Sep, 2009 is Annexure-E).

- That leave is available in the leave account of appellant.

- That appellant is entitled for 5 y. ears leave as per revised

leave Rules-1981 as .ser‘\'/ed about 22 years.

That appellant has got clean record of service and never
remained absefit in the past and was never issued show
cause notice for habitual absent (Copy of service book is

Annéx-ure—F). .

That appellant left the country for Saudi Arabia to improve

his financial position and relieve his falnify problems

.. through hard earned genuine ( d ) money.

That appéllant was ndlpermitted to leave Saudi Arabia and
filed application dated 1/9/2011 through his brother nafnely
Hayat Khan for extension of leave w.e.f 2/9/2011 to
1/2/2014 which was sanctioned as per his Me&opy of
application dated 1/9/2011 is Annexure-G. Affidavit is

Annexure-H).

That appellant was sent on out pass through emergency
passport in a Saudi Govt. package as appellant was not
permitted by Kafeel to leave Saudi (wherein instructions

were issued by Saudi Govt. to exit/depart till'31/12/2013 and

2



1S,

16.

17.

18,

19.

~ passport is Armexme I).

his Vlsa/Passport was -retained. (Copy of emergencyk

‘!’ T

That the air ticket of appellant shows his departure at 10"
November, 2013 at 12.50 A.M (Copy of air ticket is

Annexure-J).

| That appellant approached the respondent for resumption of

his duty on 10/12/2013.

That appellant was informed that he has been removed from

service vide order dated 13/4/2012which appellant received

- on 1/2/2014 as containing signature of its reception on said

~ date along with a copy of show cause notice in news paper

daily Mashriq dated 23/8/2011. (Copy of removal order is
Annexure-K  and & Daily Mashriq dated 23/8/2011 is

~ Annexure-L).

That appellant filed departmental appeal dated 15/9/2014

before respondent No. 2 but remained um‘éspo'nded even

after lapse of 60 days (Copy of departmental appeal dated
15/2/2014 is Annexure M)

. That compulsory retirement order dated 13/4/2012 is illegal,

against law and facts on following grounds:-

GROUNDS

A)

B)

C)
D)
E)

F)

Because removal from service ordinance has been repealed
on. . thus the whole proceedings under repealed
ordinance as well as removal order dated 13/4/2012 are

nullity in the eye of law.

Because the only offence under R.8.0 is habitual absentee.

- Because appellant has not been served with any allegation of

habitual absentee.

Because appellant was stuck up in Saudi Arabia and was not

permitted to leave the country (Saudia).

Because in the circumstances absence was not willful but

due to reasons beyond control of appellant.

Because E & D rules 1973 or 2011 have not been applied.



G)

H)

D)

l )

- K)

L)

M)

N)

0)

P)

Q

R)

S)

T

U)

Because Rule 8-A that is publication in two leading
international news papers is not carried out which by itself a
sufficient for declaring iinpugned order as illegal.

113

Because appellant requests for

Because leave is available at 01ed1t of appellant and if leave '

‘ was sanctioned, appellant would not have been forced to go

through these regours and similarly department and students

too.

Because the salary was meager and there was no alternative
for appellant but to earn genuine money to improve his

financial status as he was 1ndebted

Because appellant has not been associated w1th any 1nqu1ry _

and Ex Palte inquiry are always treated as very weak

Because appellant is st1ll energetic, experienced and can

deliver best as compared to fresh entrants.’

Because leave rules 1981 are devised to cater for such

circumstances. -
Because appellant is supporting 5 sons and wife.

Because the qualities of appellant would 80 waste along

with his trainings and experience.

Because identically placed others have been granted leave.

- Because absence can be converted into leave.

Because appellant -as per Tribunal Judgment of this

Honorable Court, major penalty without regnlar inquiry

- cannot be inflicted upon appellant.

Because the rigours of appeal/tfial is a sufficient

punishment.
Because punishment is very harsh.

Because no retrospective punishment can be given.

It is therefore humbly requested'that on acceptance of this _
appeal impugned order of compulsory retirement dated 13/4/2012

'Inay please be set aside by treating absence period as’leave without



pay and appellant may please be reinstated in service with all back

benefits. Any other relief deemed fit may also be graciously granted.
‘ Appellant %

Through
Dated: 16/04/2014 Amijad WA dibcate,
Supreme Court
Office at Mardan

Affidavit

It is solemnly affirm and declare that
the contents of this application are -
tru and correct to best of my kniowledge

and belief. - : W
. -

Appellant

N .4

- = L o
NS

)



BEFORE THE KHYBER PAKHTUNKHW A SERVICE
TRIBUNAL PESHAWAR '

Service Appeal No. .~ /2014

* Khushdil Khan /O Muhammad Said ~
(PST) Teachr Govt. Primary School . . '
Saleem Khan District Mardan L i ... (Appellant)

4

Versus

1)Govt. of KPK Through Secretary Education - :
Elementary & Secondary, Civil Secretariat Peshawar
2) Director of Education, Elementary & Secondary
- Near Dabgari Garden Peshawar
3) District Education Officer, Elementary & .
Secondary Education District Mardan ......... i (Respondents)

'APPLICATION FOR CONDONATION OF DELAY

Sir, ' . _ ’
Appellant humb]y.subr‘nits as under:-

1) That aforementiored appeal is filed today.

* 2) That a’lthlough there is no delay as 'a‘fter corﬁmunicat_ion of
impugned order dated 13/4/2012 on 1/2/2014 é‘ppéllant filed
departmental | appeal dated 15/2/2014 and service appeal
dated 16/4/2014 in time. | |

3) Thatitis statutbry duty of r'espondent to décide appeal.
4) Thati impugned order is void as the very R.S.0 was re‘pe.aled..
s therefore _humbly"requeéted that the delay if any may

please be condonéd.

Appellant /% T

Supreme Court
Office at Mardan
Affidavit . | R
It is solemnly affirm and declare that
the contents of this application are -
tru and correct to best of my knowledge
and belief. - ’ ’

Appellant
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4 Desqr{ ion. of:security deposit, |f any )

:.UIIJLX'

e uuuul;unonn;-nn
dep&t d’une caution, en faire la escnpnon

Soon

N L Lo E I LI I I a8 b oot i a bt as et e a i I I tiatatsaabartansranssnrstosasnsimsssennssssrtasbionetsionaiionasenisannssas

Date o departure -
Date.de; dépan '

AR

Sttt oyt
. PARTICULARS OF BEARER
SIGNALEMENT *

1.

. Lieu de naissance

‘Height

- Couleur des cheveux

S CRB I PP Jb’w"l’

.~ Couleur des yeux -
A\ ..-»

“ (Lp*llu\q ¢ e

SR o S o e # =
Thik QIononey posegnnt vxiins oy :
Ce passeport d'urgence expire e,

.
| :
L e ’ . ' '
. ‘ , .
i

D asoka i
Place of Birth
saYMNEN

Date of birth
Date de naissance
WS 3 Fl gl ';CLLZJ"O'_‘U'\;-‘E
l/-"\%rmancm ad:jress ;n Palgs:(an RE LR ,_‘,-*‘Z)‘ZEU ]

ress'e- permanente au Pakistan, HEARER'S PHOTOGHAPH
Jsht J!J e 2 . Jal PHO"IO(_;HAF'HHZ DU TJTULAHH:

Tk

metie (_e'»ln metre " T -

Taille .
_,_..'Blu}J J/KJIL
Colour of hair B O N

Colour of eyes

"un:l-jﬂﬂ,., }h.u, B g -}
S 5k 1 )
Sugnaturc or thumb impression of the
bearer:

annaturo ou empreinte digitale du
umlaue

gt ey

. :,," ..u.,w i1
E-Nole.

FLEWE IS N
‘Place of issue
Liou iy dilivranco
B G
Date

ebl;ﬁ‘.J,Z(WﬁK_. i éJ{'&"Jl,f,_\)b . i__

Qe L..x_;.,,d\._,..\,,d\,,\,‘(\.t._u‘,\,h..y\)\,&\d,t.gzu
Thls emergency passport should be surrenderd to the immigration aulhom
its holder in Pakistan.

_La délivrance- de ce posseport d'urgence ne
.de sa na!ionalité Pakistanaise .

4.4,/6&—" Y N AL e e

oL:_!l. et el 1 5 DY ) el s Jash o .
The issue of this emergency passport is not the concluswe ewdence that its holder |s, in fact, a -
citizen of Pakistan.

 La déliviance de ce passeport d'urgence n'est pas I'evidence concgluante que ‘son titulaire
est, de fait, un cityon du Pakistan.

-'|.1

constilue  pas  une ;)reuvc

YADH SAUDI ARABIA

Signattra ce t

Vit

Storitd gui o dalived lo passeport.

(F A )

21:’_1_ 92013

Seal
Sceau

¢ Mvz:rmf 7.
('JOI“"'JUUL ARt e/(u'i’ u{ﬂ
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1026113 = Pakistan International Airlines - Print Details Reservation - ™~

¢

_ o o L . -
r.‘.

PIA@L

Pavsian amesicas)

Great Peoauc to fiy With

Pakisian Internaaonal Airlines
DL e peac. com pl
¢ 111-7RALTR6

m — e o - - - -4

| - o ) — ) -
! xJ.
: RESERVATION DETAILS o

i

Booking Reference IYKLTS .
 (pae) CaiTs —3 AMJAD A
: Pa&senger(s) ‘ -]\_}{R KW-K-HUSDAL. } Advol? S

SUPREME COUR,

~ftinerary Flight PK-756 Travel Date November ;
Leaves King Khaled Int! Airport, Time :50.AM %
Riyadh
Arrives Peshawat Airport, Tire 6:50 AM
Peshawar .
Status Confirmed Cabin Class Economy i
i Ticket(s) & PNR 1. T-26 October !

CExpiry ngﬁ“ﬁhuso/x SYSSYS 08:50/26 October *

-, Pakistan International Airfines Corporation - Al Rights Reserved <. .. "~
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AMJAD ALJ

Adrocate

%"‘? K s DL

L OFFICE OF THE EXECUTIVE DISTRICT OFFICER (E & S) EDUCATION MARDAN,

OFFICE ORDER.

1 In exercise of KPK removal from service (Special Powers) ordinance 2000,

- revised in devolution of powerg w.c.f 01.9.2009 conferred upon as compctent authority ordered

the initiation of disciplinary procecdings against Mr, Khushdi] Khan PST GPS, Salcem Khan
Mardan and constituted enquiry committee vide order No. 14692-9518.12.2010 1o scrutinize the

conduct of the accused for the allegation attached therewith,

2. And whercas enquiry was conducted against him, and the committee

reccommended him for compulsory retirement.

, 3. - And whercas, copy of the enquiry report was prdvidcd to him with a show cause
notice vide 3954-56 Dated 31.03.2011. _
4. . And whereas the-accused replied the show cause notice.

Now, after going through the enquiry report: reply of the accused to the show

© cause notice and other material on the record, I am satisfied that the allcgations against the

accused are proved, :
5. “Therefore keeping in view his previous service and to safe guard the studies of

' sludcnts}ordcr his compulsory retitement from service with effeet from 01.09.2009.

(BAHADAR KHAN MARWAT)
\S 4 EXECUTIVE DISTRICT OFI'ICER-
’)5” (E-& S) EDUCATION MARDAN.

N |
Endst: No. \)\\0 P.F Dated __'_m\%\_\_\‘}zoi:z.
| —=2\7

Copy forwarded to the:-

Dy: District Officer (M) Pry: Mardan.
Dhstriet Accounts OtlicerMardan,
Official Concerned.

urs:—-

~,

QJ . 4 \'. b ‘\.\A

'
3

é} EXECUTIVE DISTRICT OFFICER
(E & $) EDUCATION MARDAfd;Q{l__M .

p
B
sak
b
p
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Subject: -

|

'
1

!

Sir,

7."

10.

11.

12.

13.

14.

The Director of Education

© Elementary & Secondary

Near Dabgari Garden Peshawar jﬂ;)
’ , 0
Departmental .Appeal , //V'/

Applicant humbly submits as uader:-

That appellant was appointed as Primary School Teacher vide
order dated 11/11/1987.

Tii'z‘i:t'\‘appéllallt applied for long leave w.e.f 2/9/2009 tili

1/9/2011-"due to family pnohlems vide application dated
19/8/2009. ' 5\

B

That the said application was favourably forwarded by D.E.O
Elementary & Secondary Education Mardan (Competent
Authority) to District Coordination Officer Mardan

That approval order from District Coordination Officer is a
mere formality.

That Competent Authority of appellant is D.E.O Mardan.

That infact appellant was asked by the Executive District.
Officer Mardan that his leave is sanctioned and he can proceed,

abroad.

".' o *1

Y "That “appellant left his duty tthUUh relieving slip dated
1/9/2009 duly mentioning that left the charge due.to long lbgdve

That attendance! register also shows that appellant’s applicdtion
for long leave has been forwarded.

That leave is available in the leave account of appellant.

That appellant is entitled for 5 y ears leave as per revised leave
Rules-1981 as served about 22 years.

That appellant has got clean record of service and never
remained absent in the past and was never issued show cause
notice for habitual absent.

That appellant left the country for Saudi Arabia to improve his
financial position and relieve his family problems through hard
eamed gei}_uine money.

That appellant was not permitted to leave Saudi Arabia and
filed application dated 1/9/2011 through his brother namely
Hayat Khan for extension of leave w.e.f ”/9/’011 to 1/2/2014
which was sanctlon(,u as per his br other.

That appellant was sent on out- pass through emergency
pussport in a Saudi Govt. package as appellant was not
nermitted v Katee! to leave Saudi (wherein instructions were




B

15.

16.

17.

A,

H.

K.

issued by Saudi Govt. to exit/depart till 31/12/2013 and his
Visa/Rassport was retained. : '

That appellant approached the D.E.O Mardan for'resumption of
his duty on 10/12/2014,

That appellant was informed that he has been removed from

i service vide order dated. 13/4/2012which appellant received on -

1/2/2014 as containing signature of its reception on said date
along with a copy of show cause notice in news paper daily
Mashriq dated 23/8/2011. S '

That compulsory retirement order dated 13/4/2012 is illegal,
against law and facts on following grounds:-

GROUNDS

Because removal from service ordinance has been repealed
on thus the whole proceedings Ender repealed
ordinance as well as removal order dated '13/4/2012 are
nullity in the eye of law.

Because the only offence under R.S.0 is habitual absentee.

Because appellant has not been served with any allegation of
habitual absentee. | '
‘B__ecaufse appellant was stuck up in Saudi Arabia and was not
permitted to leave the country (Saudia).

Because in the circumstances absence was -not willful buit
due to reasons beyond control of appellant.

Because E & D rules 1973 or 2011 have not been applied.

Because Rule 8-A that is publication in two leading
international news papers is not carried out which by itself a
sufficient for declaring impugned order as illegal.

Because appellant requests for ¢ o B

Because leave is available at credit of appellant and if leave

was sanctioned, appellant would not have been forced to go

% %th{gh these regours and similarly department and students
¢ too. - . :

- Because the salary was meager and there was no alternative

for appellant but to earn genuine money to improve his
tinancial status as he was indebted. '

Because appellant has not been associated with any inquiry
and Ex Parte inquiry are always treated as very weak.

Because appellant is still energetic, experienced and can
deliver best as compared to fresh entrants.-

. i
Because leave rules 1981 are devised to cater for such
circumstances.




N. i B:_qcausfé‘ appellant is supporting 5 sons and wife. 3 7

.. Beeayse the ‘qualities of appellant would go waste along
with his trainings and experience.

™
L

Because identically placed others have been granted leave.
Q. Because absence can be converted into leave,

R. Because appellant as per Tribunal Judgment of this
Honorable Court,” major penalty without regular inquiry
cannot be inflicted upon appellant.

% o ‘ ‘

S. Because the rigours of appeal/trial is a sufficient
punishment. - '

Because punishment is very harsh.

Uo7, i Because no retrospective punishment can be given. “
It is, therefore, humbly requested that on acceptance of this

»appeal impugned order of compulsory retirement dated 13/4/2012
may please be set aside by treating absence period as leave without

pay and appellant may please be reinstated in service with all back

benefits. : :
“ Yours obediently% :

Dated: 15/2/2014

Khushdil Khan S/O
Muhammad Said
(PST) Teacher Gowt.

. Primary School
Saleem Khan Mardan

Ry
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Before Khyber Pakhtunkhwa Service tribuna! Peshawar.

: , S. Appeal No.583/14 S i
Khushdil Khan S/O Muhammad Said ’
PST.GPS, Saleem Khan District Mardan................... R Appeliant.
VS | o .
Govt: of Khyber Pakhtunkhwa th'ough Secretary E&SE Department Peshawar '
etC. Eerer e e e Respondents. 3
="’3: “‘
Para wise comments on behalf of Respondents No.1to 3 o 0
PRELIMINARY OBJECTION. N ;‘;;
1. That the appellant has no cause of action as well as Ioc'ij's:' standai.
2. That the appeal is badly:time barred.. |
3. That the appeal is not maintainable in its present form. it
4. Thatthe appellant has not come lo this Hon, able Tribunal with clean hands. i
. : i . F
5. That the appellant is estopped by his own conduct. A :
6. That the appetlant has concealed material facts from this Honorable TribUna! hence liable lo be
dismissed. ‘ ‘
7. That the present appeal is liable lo be dismissed for non joinder/ misjoinder of necessary parties.
8. . Thatthe appellant has filed the instant appeal with malafied motives.
9. That the instant appeal is against the prevailing' law and rules. -
Respondents submit as under:- |
"ONFACTS. ol
| 3
1. Perlains to personal record, hence No needs comments. ‘
2. Correcl to the extent of Application but the said was not sanctioned and he has left for Saudi Arabia
without Sanction of the said leave. (annexure “A"8 report of ADO Circle) DDO Mardan.) ~
3. Correct lo the exlent of forwarding bul sanction was not granled as slated in para 2 above.
4. Incorrect, the DCO was sarctioning authority for feave. 1
5. Incorrect, the DCO is competent authority. ;
6. Incorrect, this para is contradictive wilh the annexure. Appellant says hal EDO has asked him ha
his leave has been sanctioned and annexure shows that Assistant District Officer Tahir Shah h 3
said him that his leave has been sanctioned. Both lhe statements are fake and no sanction le tl h%o , P
been awarded. )
7. Incorrect. Relieving slip without sanclion of leave is baseless. 3 i
8. Incorrect, forwarding of application is no justification. #
9. Pertains to his personal record, hence no comments.
10. In correcl. Leave is always subject lo the approval of the competent authority
11, Pertains 1o personal record. i

12. Pertains to personal record However the appellant has given writlen sialemeant on sla iMp paper wilh
his leave application thal he will not proceed avroad.( Stamp Paper is attached as Annexure C).

13. Incorrect. Neither the earlier leave was sanciioned nor the subsequent application for the extension
of leave was sanclioned. The appellant is laking baseless please withoul any documentary prool.

14. As above {Pertains to personal record).

15. Pertains o Personal record. L

16. Incorrect, actually the dnpanmen asked himyappear before the EDO for sanclicning cof leave, vide
letter No 7940 dated 20-10-2009 but he failed. (Annexure D) and he has lefl he stalion withoul
sanclion of leave. Moreover the appellant has already been compulsory relired after fulfifling the .
codal formalities vide office order No 4613-15 daled 13-4-2012. '




e A — . ‘ / )
17, in correct the appeliant was declared absem when he lefl the station, and could hot appedl before L’
the EDO personally. As he has proceeded abroad . (Annexure 1, I-1,1-2 and J of the inslant appeal ).
e - Moreover the department issued notices bearing No 3954 -56. date ”O 3-2011 and show cause

' notices in Daily Mashriq dated 23-8-2011,4n impartial enquiry was conducted and the | inquiry .
committee recommended him for disciplinary aclion under the rules { Annexure E, F, G H).

18. Incorrect his departmental aopeal had no weight, hence filed.
19, Incorrect. t. Compulsory retirement order is legal, according to law.

ON GROUNDS‘.

A. Incorrecl. The appellant has been proceede( according to the Law on the subject.

B. Incorrect. It was regular absence. :

C. Incorrect. He was absent from duty and was not found anywhere in the country. The appellani was

issued show cause notices as well as Publication in daily Mashrig regarding absence.

Correct, He was in Saudi Arabia and was proceeded without permission/sanction of leave.
lncorrect He has willfully left the country without permission of department / Sanction.

Incorrect. The appellant has been p;oceeded according {o law on subject.

Incorrect. The department letter No.9905 dated 15-08-2011 shows that was sent 1o information
depariment for publication in two leading news paper (See@Anex.F).

O m-m o

H. No comments.

| Incorrect. Leave availabilit y to not allow to ieft the station without sanction. Proper procedure will be

~adopted.

J. Incorrect. The appellant cannot improve his financial status a’)road without permission of the
authority.

K.

Incorrect. An impartial enquiry was conducted, but the appellant could not appear before the enquiry
committee despite proper service.

Incorrect. The appellant has already been compulsory retired and is no more Civil Servant,
Incorrect, Rules does not allow any one before sanctioning the leave.

No comments.

Pertains to personal record.

Incorrect. Every case has its own merit. -

Incorrect. It needs proper fustification.

Incorrect. Reqular inquiry was conducted.

Incorrect. The punishment awarded is according io law and rules and liable {o be upheld.
Incorrect lenient view is taken by the respondents.

Incorrect. The Punishment is-according to law and rules.

CHYDIOTOEEC

Itis therefore, humbly prayed that in the I:ght of above facts and grounds the app aI in hand
may be dismissed with cost.

'l :
tion Officer” Director E&SE
(Male) Mgrdan. ‘ ~ Peshawaﬁ/ R

N

Secretafy to Govt: of
Khyber Pakhtupkhwa E&SE Department
Peshawar.
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’ . = DEPUTY DISTRICT OFFICER
. f ‘ , (MALE) PRIMA RY MARDAN.

file.

- , N()W E.leave

7 DATED__ 72 '(7/4 2010,
To A =
'The Executive District Officer

ilementary and Secondary Education

Mardan.
Subject:- EARNED LEAVE OF MR. KHUSHDIL KHAN PST.
Memo, _

Reference your office memo No. 11683/P.F. Khushdil Khan Dated 26-
10-2010 on the subject noted above. ' ‘

in Continuation of this office Endst: No., 1938-40 Dated 0d-11-2010
Mardan report of Mr. Khushdil Khan PST GPS Saleem Khan Mardan has applicd
for Earned Leave on private affairs w.e.f..02-09-2009 to 01-09-2011( Two Years) but
he had -gone abroad absent with out the sanctioh of earned leave. '"

The report of Head Teacher GPS Saleem Khan along with the report
of A.D.O. Mardan Khas Mardan are submitted for further necessary action piease.
Encl; as above.
Endst: No. ___ L .o
1. Head Teacher GPS Saleem Khan w/r No. 1297 dated 13-11-2010,
2. A.D.O. Mardan Khas Mardan on 11-11-2010, '
M.LK. .

Ly, . DEPUTY DISTRICT OFFICIR
N , - ' (MALE) PRIMARY MARDAN,
£ RS TIPAAN ’ .
¥y AN ‘\\
AN
H 5
. " i
7
c;\\'T-Q,
}g‘ e) /’.:
GPS s,
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EXFCUTIVE ITSTRICT OFFICER,
ELEM:& SECY: EDUC: MARDAN.

NO_W% 2 ZZ 0_/ XHUSHDIL, KHAN PST
5. | .

TO,

The Dy;District Officer,

(M/P) Mardan, -
Subject: APPLICATION FOR THE CRANT OF LOWG LEAVSE. .
MERO: = '

Ref:Your effice Ne 1571/Khushdil Kham PST dated;
10/9/50C5 on the subjeot ci!lted aboves

You directed to inferm Mrvxbushdil‘xﬁaa?PST;GPS,SaIimehai\"
to attend this office on any wotking day te’'sign the S5/book on

page HNO 14,
' K

EXECUTIVE DISTRICY, OFFICER,

ELEM:& BCY: EDU:&M?&RDAN.




SHOW CAUSE NOTICE.

1. ’ WHEREAS YOU i\hubhbil &h&lﬂ j;‘ST 'Gfiﬁ)@ ,-.aa.llﬂ nhan

were proceeded against under the NWFP, removal from service (Spec1al ordinance 2000
for the charges sanctioned in the s;a ment.o a nnster _ vy Ufficer
2. And WHEREAS, H©» ‘akihes E%a /Imquiry fﬁ;
was appointed as inquiry officer to conduet inquiry in- connecnon with charges leveled
against you and the said statement of allegation in accordance’ with the procedure laid
down in rules 6 of the (Special Power) ordinance 2000. .

3. . And WHEREAS, the inquiry committee after having examined the cha.rges
replies have submitted its report according to which the charges mentioned in the ¢
statement of allegation have been proved against to (Copy of. the.inquiry report is Endst:).
4. And WHEREAS, the competent authority EDO (E&SE) Mardan agreeing with
the finding of the inquiry committee has tentatlvely decided to impose-upon. You the
following minor/major penalties as specified in-rule, (4) (a)- (II) ‘of'the government
servant ( E&D) rules, 1973 as reflected-in rule;3 (b) of the NWFP removal of service
(Spec:al Powers) ordinance 2000 amended under the devolutlon of power 2001.

1. Lmye}eea j':ez: remwal z.rem eerv;xce unaer s:peeml Fower emimam
200 (Heseval rrom zerv:,oe,;o L
2.

5. NO THEREFORE, You are hereby ca]led upon to show cause in. wrltmg as.to
why to propose action should not take ‘against you.

“Your reply should reach the undersigned (Competent Authorlty) with in 14 Days of the

receipt of this notice, failing which it will be presumed that you have no explanation to
offer in this behalf. o
You may also intimate as to whether you want to be hearing inperson.

(MUHAMMAD UZAIR ALI)

\o ~* EXECUTIVE DISTRICT OFFICER
<) i ' (E & S) EDUCATION MARDAN.
O\
Endst: No Dated %\\3 /2011,
Copy forwarded to the:-

1. Dy: District Officer (M) Pry: Takh¢Bhai & Mardan for information and with the
direction to served upon the aforesaid accused official and the said show cause
notice containing their 51gnat11re of receipt there of may-be furnish to this office.
A copy of inquiry report in the subject case is also enclosed herewith. The same
may be got Photostatted and handover to accused along w1th a copy of the show
cause notice.

2. District Coordination Officer Mardan. .

17111

CT OFFICER o

M(




~ SHOW CAUSE NOTICE.

1 WHEREAS YOU, Abusngil shan ¥ST Gisy Salim shan

- were proceeded against under the NWFP, removal from service (Specxal ordinance 2000

for the charges sanctioned in the stateiment glggaﬁ%g Apester /Incuir uffmer
2. And WHEREAS, ‘Fs & - /Inquicy -

was appointed as inquiry officer to.conduct-inquiry in connectlon with charges leveled
against you and the said statement of allegation in-accordance’ thh the procedure laid
down in rules 6 of the (Special: Power) ordinance 2000. .

3. . And WHEREAS, the inquiry committée after having: examlned the charges,
replies have submitted its report according to which the charges mentioned in the
statement of allegation have been proved against to (Copy of.the.inquiry report is Endst:).
4, And WHEREAS, the competent authonty EDO (E&SE) Mardan agreeing with -
the finding of the inquiry committee has tentatively decided té:impose-upon. You the
following minor/major penalties as specified in rule, (4) (a)- (II) of'the government
servant ( E&D) rules, 1973 as reflected.in rule, 3 (b) of the NWFP removal of service
(Special Powers) ordmance 2000 amended under the devolutmn of power 2001.

1. £1‘€’>ut§.aei§ for renoval n'as serviee un&ler special rewer erémaqn
20 (de-eval from servicejs

5 :
5. NO THEREFORE, You are hereby caIled upon to show cause in wrltmg as to
why to propose action should not take: against you. :
“Your reply should reach the undersigned (Conipetent, Authonty) with in 14 Days of the
receipt of this notice, failing which it will be presumed that you have no explanatlon to
offer in this behalf.

You may also intimate as to whether you want to be hearing in: person

(MUHAMMAD UZAIR ALI)
o . EXECUTIVE DISTRICT OFFICER
%\\f\" ~ - (E&$)EDUCATION MARDAN.
Endst: No | Datéd_ "D\\% /2011,

Copy forwarded to the:-

1. Dy: District Officer (M) Pry: Fakht+Bhai & Mardan for informationand with the
direction to served upon the aforesaid accused official and the said show cause
notice contammg their 51gnature of receipt there of may be furnish to this office.
A copy of inquiry report in the subject case is also enclosed herewith. The same
may be got Photostatted and handover to accused along with'a copy of the show
cause notice.

2. District Coordination Officer Mardan. .

" a1l

E DISTRICT OFFICER

o~




“ o R : ‘ )
| EXECUTIVE DISTRICT OFFICER .
{ELWM;&SEC;EDU)MARDAN -
YO . 49
N TS jp i ichunhdil Ichem.
PSR
Dated Mardan the 2011 .
To,
- The Assistant Director
~ Regional Information Office - -
‘Mardan. o o
Subject:. - SHOW CAUSE NOTICE. . -
MEMO:- - ‘ S
_ Enclose please find herewith 7 copies-of the show cause notice for publication in
two leading News Pa'pefs and submit the bili for payment
Encl{As Above). "~ -
'lat‘.

g ta




AR 192000 5rgb IFG Ay PSTULUHS LT )

,l Ly WA e é{!»luj é'. v Lo el e Ln(}";. 8»;&);;;;1

2 e S e AT AT P T I
A LIS Prssssl Uhfjgh;ﬁ)’ 1L c}).;-(r.(Tf (S J(o d;{,ub!u’ 7
Pk 3HS M E T [ e S 8P

’ _.;.Jﬁnfﬁxa..v)u'u{fud

SIS S AT E A o)

-~

I>



 ——— e s
%
:

k\i\\ @

Neroi-py TEPORT AGATNST MR ,KERS KHUREDIL KHAN PST GOVI: PRIMARY
3C.00L SALIM KHAN (MARDAN) ON DATED 14-01-2011.

o NAMES CF EMQUIRY OFFICERS. | a) ,Mr.Ranam Akbar Head Master
) coommemor _ GHS Sangao, (Mardan;,

b) Mr.Shamshad Ali ADO {(Ele; & Sec
Edu; M/P Circle Rustam (Mardan:

2. DATE OF Enquixy, 14012091,
*. Yenue. GPS Saleem Khen (Marden).

"+ LITRODUCTION. .
We, Mr. Rehenx Akbar Head Master GHS 3angso,(Mardsn). and ME,

<hamszh23d Ali ADO Circle Rustam (Mardan) were appointed 2s members of
Tnauiry comnittee irn connection with to enquire about the absarncze of
Yr.Khushdil Khan PST GP2 Saleem Khan Mardan who is absent froa duty
wif,0182-2009, vide EDC (¥8S8) Educaticn Mardan Endst;NO, 14692-C5
"cted the 18-12-2C1C.

So INVESTIGATION.S. 1

We, the Ercuiry Officers beth visited the Schocl on Latei.
4-01-207 " Head Mester of the School MR. Abdul wadood was present. :
He and His Cellegues w, re enquired about the teacher MR.Khushdil Xhan I
28T ,Already absent from duty since ,01-09~2000 ;Absenteeism rar:ort sgainst
the teacher has 8l:0 hL-an forwarded to the EDC (E&S) Eduj;Mardan, by the ¥

Head Teacher corcerned and related Circle ADC, snd the teacher concerne: ,
is abse .t from duty up till now,

Se TINTINGS.

In the libgkt of the abovwe facts ani from attendence egicter,
AcGuettance RC1l,Feed Teachers 8nd His Cthér Staff members ctstemert
ww,reached tc the conclusicn thet the taecher concerned is atsens from |
duty,It seems that he is not in the Ccuntry {Pskistan) but he ig in '

abroad‘w@th out; sanqéiqnfsf_Ieaveg Or pricr peralissicon fron %he Eigher
authorities, "

"o L CCrRENDATT CNE .

o In the rect interest of public and Jovt; We, bokh tae Encuiry
Cfficers reccmmen® xdxk the teacher ccnceraed for disciplincry actien/

tc he teken egaéinst him umder the rules regarding absenteeism please, !
A, \
M. o Epipa
1o EAHAM AKRAR, f 2.MR. Shemshad Ai'\‘
EAD Master ) Sl s LhHREMeN&C Al11
GHS Sangese, (M), ADC (Ze€) md hiT _—
’ - CIFOLD Rustam(MDY).
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No 46 /ST Dated 10/01/2018 .
To '
The District Education officer E & S Education,
Government of Khyber Pakhtunkhwa, .
. Mardan. 1 C
Subject: JUDGEMENT/ORDER IN APPEAL NO. 583/14 MR.KHUSHDIL KHAN - ‘%
[ am directed to forward herewith a certified copy of Judgment/Order dated .
08/01/2018 passed by this Tribunal on the above subject for strict compliance. ! -t
e
%
Encl: As above éf i
B
EGISTEAR - "
KHYBER PAKHTUNKHWA 3

SERVICE TRIBUNAL
PESHAWAR.

iva




