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■ BEFORE THE KHYBERPAKHTUNKHWA SERVICE TRIBUNAL,

Service Appeal No. 583/2014

22.04.2014 

08.01.2018

Date of Institution...

Date of decision...

Khushdil Khan son of Muhammad Said (PST) Teacher GPS Saleem Khan, District
(Appellant)Mardan.

Versus

1. Government of Khyber Pakhtunkhwa through Secretary Elementary and ■ 
Secondary Education, Peshawar and two others. (Respondents)

For appellant.-MR. Amjad Ali, 
Advocate.

MR. Kabeerullah Khattak, 
Addl. Advocate General For respondents.

1 •

CHAIRMAN
MEMBER

MR. NIAZ MUHAMMAD KHAN, 
MR. GUL ZEB KHAN,

JUDGMENT

NIAZ MUHAMMAD KHAN. CHAIRMAN: > Arguments . of the

; learned counsel for the parties heard and record perused.

FACTS

The appellant was compulsorily retired from service on 13.04.2012 due to 62.

his absence. The order dated 13.4.2012 was given retrospective effect from

01.09.2009. The reason was his unauthorized absence.

ARGUMENTS

3v '' -The learned counsel for the appellant argued that the very order was given' 

retrospective effect which is a void order. That no limitation would run against void

order. That this Tribunal in number of appeals has declared such retrospective 

orders as void orders.
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On the'other hand the learned Addl. Advocate General argued that the4.

present appeal is time barred. That the appellant absented himself from duty without

any sanction of leave. That the proceedings were carried out under the law in force

i.e. Khyber Pakhtunkhwa Removal from Service (Special Powers) Ordinance, 2000.

CONCLUSION

Without discussing the other merits of the present appeal, this Tribunal in a5.

inumber of appealsHhave decided that orders passed from retrospective date are

nullity in the eyes of law and no limitation would run in such cases. The appellant

has been removed from service from a retrospective date which is a void order.
■><

Reliance is also placed on the judgment of the august Supreme Court of Pakistan

reported as 1985-SCMR-l 1x78.

6. As a sequel to the above discussion, the present appeal is accepted and the 

appellant is reinstated in service. The department is however, at liberty to hold

denovo proceedings within a period of ninety days from the date of receipt of this 

judgment. The issue of back benefits will be subject.to final outcome of denovo 

proceedings and also subject to rules on the subject. Parties are left to bear their 

own costs. File be consigned to the record room.

i-^ ^ .
(NiiLZ Muharmn^Khan) 

/ Chairman

(Gul Zeb Khan) 
Member

ANNOUNCED
08.1.2018
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.

Service Appeal No. 583/2014

22.04.2014Date of Institution...

Date of decision... 08.01.2018

Khushdil Khan son of Muhammad Said (PST) Teacher GPS Saleem Khan, District 
Mardan. (Appellant)

Versus

Government of Khyber Pakhtunkhwa through Secretary Elementary and 
Secondary Education, Peshawar and two others.
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MR. Amjad Ali, 
Advocate.

For appellant.

MR. Kabeerullah Khattak, 
Addl. Advocate General For respondents.

MR. NIAZ MUHAMMAD KHAN, 
MR. GUL ZEB KHAN,
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NIAZ MUHAMMAD KHAN. CHAIRMAN: - Arguments of the

learned counsel for the parties heard and record perused.

FACTS

2. The appellant was compulsorily retired from service on 13.04.2012 due to

his absence. The order dated 13.4.2012 was given retrospective effect from

01.09.2009. The reason was his unauthorized absence.
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3. The learned counsel for the appellant argued that the very order was given 

retrospective effect which is a void order. That no limitation would run against void 

order. That this Tribunal in number of appeals has declared such retrospective 

orders as void orders.

V '



2
i

On the other hand the learned* Addl. Advocate General argued that the4.

present appeal is time barred. That the appellant absented himself from duty without

any sanction of leave. That the proceedings were carried out under the law in force

i.e. Khyber Pakhtunkhwa Removal from Service (Special Powers) Ordinance, 2000.

CONCLUSION

Without discussing the other merits of the present appeal, this Tribunal in a5.

number of appeals have decided that orders passed from retrospective date are

nullity in the eyes of law and no limitation would run in such cases. The appellant

has been removed from service from a retrospective date which is a void order.

Reliance is also placed on the judgment of the august Supreme Court of Pakistan
i-

reportedas 1985-.SCMR-1178.

6. As a sequel to the above discussion, the present appeal is accepted and the

appellant is reinstated in service. The department is however, at liberty to hold

denovo proceedings within a period of ninety days from the date of receipt of this

judgment. The issue of back benefits will be subject to final outcome of denovo

proceedings and also subject to rules on the subject. Parties are left to bear their

own costs. File be consigned to the record room.

(Niaz MuhHThmad Khan) 
/ Chairman

(Gul Zeb Khan) 
Member

ANNOUNCED
08.1.2018
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Coujsel for the appellant and Asstt. AG alongwith 

HamecclLir Rahman, AD for the respondents present. Counsel 

for the appellant requested for adjournment. Adjourned. To 

eome up for arguments on 17.11.2017 before the D.B.

14.07.2017

'
t

Member airmar

17.11.2017 Appellant in person and 

respondents present. Appellant seeks adjournment as his 

counsel is not in attendance. Granted. To come up for
j

arguments on 08.01.2018 before the D.B.

Addl. AG for the

<
\-i

. Member C hairman

08.1.2018 Counsel for the appellant and Addl. AG for the 

respondents present. Arguments heard and record perused.

This appeal is accepted as per our detailed 

judgment of today. Parties are left to bear their own costs. 

File be consigned to the record room. \

Cfoairman

ANNOUNCED
08.1.2018
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Appellant in person and Mr. Ziaullah, GP for the respondents 

present. Appellant requested for adjournment as his.counsel is not 

available today before the court. Adjourned for arguments to 

/« before D.B.

: 18.07.2016
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“Appellant in persbn and Asst:AG for respondents present. 
Appellant seeks adjournment. Adjourned. To come up for 
arguments on 21.03.2017.

10.11.2016
!
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(PIR BAKHSH SHAH) 
' MEMBER
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MEMBER'.i.
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Appellant in person and Mr. Muhammad Jah, GP for 

respondents present. ^ Due to non-availability of D.B 

arguments could not.be heard. Adjourned. To come up for 

arguments on 14.07.2017 before D.B.

21.03.2017I
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Counsel for the appellant present. For the reasons recorded in 

order sheet dated 9.3.2015, the appeal is admitting to regular hearing 

subject to all just legal exceptions. Subject to deposit of security and 

process fee within 10 days, notices be issued to the respondents for 

written reply for 2.7.2015 before S.B.

-• 13.04.2015

'D.-C f>3

'HI ' Si: Chaii^n

None present for appellant. Mr. Naeem Akhtar, Legal Advisor 

alongwith AddI: A.G for respondents present. Para-wise comments 

submitted. The appeal is assigned to D.B for rejoinder and final hearing 

for 25.11.2015.

02.07.2015

Chairman

25.11.2015 Appellant in person and Mr. Hameecl-ur-Rehman AD
I

(IJligalion) alongwith Addl: AG for respondents present.

Arguments could not be heard due to learned Member (.Tudicial) is 

on olTicial tour to D.l. Khan. Therefore, the case is adjourned to

■2-^7^ for arguments

•iMemh/er

Counsel for the appellant and Mr. Ziaullah, GP for 

respondents present. The learned Members Judicial & 

Executive are on official tour to D.l. Khan, therefore, case 

is adjourned for arguments to 18.7.2016 before D.B.

26.04.2016
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Reader Note:

Appellant in person and Mr. Kabirullah Khattalc,, Asst: 

Advocate General for the respondents present. Since the llribunal

01.01.2015
I

is incomplete, therefore, case is adjourned 09.03.2015 for^the
i

1 isame. rji
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Appellant with counsel and Asst: AG for respon4ents 

i present. Learned counsel for the appellant argued that; the 

■ appellant, while serving as PST, applied for leave for two years 

and availed the same w.ef 01.9.2009 to 01.09.2011. That jvide
' I.

, impugned order dated 13.04.2012 the appellant was copipulsorily 

I retired under the provisions of Khyber Pakhtunldiwa Removal 
' from Service (Special Powers) Ordinance-2000 which was not in 

existence at the time of passing the impugnedrorder as the same 

was repealed in the year 2011. That departmental appeal 'was 

preferred against the said order on 15.02.2014 which was not 
responded and hence the present appeal on-22.04.2014. ij |

! The question of limitation requires further probe. [Pre­

admission notice be issued to respondents for 13.04.2015 before 

S.B.

09.03.2015
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Appellant - with counsel present. Preliminary arguments25.06.2014;

partly heard. Since leave sanctioned order of the appellant is not

available on file, therefore, pre-admission notice be issued to the
>

respondents to produce the relevant record of the appellant and to 

learned GP to assist the Tribunal. Case is adjournedJ To come up

for preliminary hearing on 18.08.2014.

Member

18.08.2014 No one is present on behalf of the appellant. Mr. Ziaullah,

GP for the respondents present. Notices, be issued to the
5

appellant/counsel for the appellant. To come up for preliminaryj
i

t Ihearing on 22.10'2014.

Member

;

22.10.2014 No one is present on behalf of the appellant. Mr. Wisal
1

Muhammad, ADO with Mr. Kabirullah Khattak, Asst; Advocate

General for the respondents present.. Notices be issued to the
; w

appellant/counsel for the appellant. To come up .for preliminary

hearing on 01.01.2015. '

Member.
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Form-A
FORM OF ORDER SHEET

Court of

72014Case No.

Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings

S.No.

321

The appeal of Mr. Khushdil Khan resubmitted today by 

Mr; Amjad Ali Advocate may be entered in the Institution 

register and put up to the Worthy Chairman for preliminary 

hearing.

24/04/20141

REGISTRA
2 This case is entrusted to Primary Bench for preliminaj 

hearing to be put up there on
^-5 1 f

«
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The appeal of Mr. Khushdil Khan son of Muhammad Said received today i.e. on 22.04.2014 is 

incomplete on the following score which Is returned to the counsel for the appellant for completion and 

resubmission within 15 days.

Memorandum of appeal ls unsigned which may be got signed by the counsel.

/S.T,No.

Dt. %}) o4 /2014.

SERVICE TRIBUNAL 
KHYBER PAKHTUNKHWA 

PESHAWAR.
Mr. ArniidAliAdv. Mardan.

c/

i’;:

. -i
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

Service Appeal No.A_^^3 /2014

Khushdi! Fi.han S/0 Muhammad Said 
(PST) Teachr Govt. Primary School 
Saleem Khan District Mardan (Appellant)

Versus

1) Govt, of KPK Through Secretary Education 
Elementary & Secondary, Civil Secretariat Peshawar

2) Director of Education, Elementary & Secondary 
Near Dabgari Garden Peshawar

3) District Education Officer, Elementary &
Secondai'y Education District Mardan .... (Respondents)

INDEX

Description of documentsS.# PagesAnnexure

Service Appeal1.

Application for Condonation 6
f- Copy of appointment order dated 11/11/1987 

Copy of application dated 19/8/2009

A ■! 3.' 78
9B4.

i-
Affidavit to the effect of statement of E.D.O 
Mardan

C5. fI

Copy of relieving slip

Copy of attendance register Sep, 2009

Do.

E7. n
Copy of service book F8.

Copy of application dated 1/9/2011 G9.

Affidavit H10. ^-e
Copy of emergency passport 

Copy of air ticket

1n.
j12

Copy of removal order K13. ^3
Daily Mashriq dated 23/8/2011 L14. n
Copy of departmental appeal dated 15/2/2014 M15.
Wakalat Nama16 30

Appellant

Through

Amjwf^i Advocate, 
SupreineTfourt 
Ohlce lit Mardan

i



BEFORE THE KHYBER PAKHTUNKHWA SERVICE
% TRIBUNAL PESHAWAR

Service Appeal No. /20I4

Khushdil Khan S/O Muhammad Said 
(PST) Teachr Govt. Primary School 
Saleem Khan District Mardan (Appellant)

Versus

1) Govt, of KPK Through Secretary Education 

Elementary & Secondary, Civil Secretariat

Peshawar

2) Director of Education, Elementary & Secondary 

Near Dabgari Garden Peshawar

3) District Education Officer, Elementary &

Secondary Education District Mardan............... (Respondents)

SUBJECT:-SERVICE APPEAL U/S 4 OF SERVICE TRIBUNAL ACT
1974 AGAINST ORDER DATED 13/4/2012 RECEIVED
ON 1/2/2014 AND DEPARTMENTAL APPEAL DATED
15/2/2014 REMAINED UNRESPONDED AFTER 60 DAYS
IS lEEGAL

Sir,
Applicant humbly submits as under:-

That appellant was appointed as Primary School Teacher 

vide order dated 11/11/1987 (Copy of appointment order 

dated 11/11/1987 is Annexure- A).

1.

That appellant applied for long leave w.e.f 2/9/2009 till 

1/9/2011 due to family problems vide application dated 

19/8/2009 (Copy of application dated 19/8/2009 is 

Annexure-B)

That the said , application was favourably forwarded by 

respondent’ No.3 (Competent Authority) to District 

Coordination Officer Mardan



4. That approval order from District Coordination Officer is a 

mere formality.

5. That Competent Authority of appellant is respondent No. 3

That infact appellant was asked by the Executive District 

Officer Mardan that his leave is sanctioned and he can 

proceed abroad (Affidavit to the effect of statement of 

E.D.O Mardan is Annexure-C).

That appellant left his duty through relieving slip dated 

1/9/2009 duly mentioning that left the charge due to long 

leave. (Copy of relieving slip is Annexure-D).

That attendance register also shows that appellant’s 

application for long leave has been forwarded. (Copy of 

attendance register Sep, 2009 is Annexure-E).

That leave is available in the leave account of appellant.

That appellant is entitled for 5 y ears leave as per revised 

leave Rules-1981 as served about 22 years.

That appellant has got clean record of service and never 

remained abseftt in the past and was never issued show 

cause notice for habitual absent (Copy of service book is 

Annexure-F).

6.

7.

8.

9.

10.

11.

12. That appellant left the country for Saudi Arabia to improve 

his financial position and relieve his family problems 

through hard earned genuine ( (J) money.

That appellant was ndfpermitted to leave Saudi Arabia and13.

filed application dated 1/9/2011 through his brother namely 

Hayat Khan for extension of leave w.e.f 2/9/2011 to
1/2/2014 which was sanctioned as per his ^^^(Copy of

application dated 1/9/2011 is Annexure-G. Affidavit is 

Annexure-H).

That appellant v/as sent on out pass through emergency 

passport in a Saudi Govt, package as appellant was not 

permitted by Kafeel to leave Saudi (wherein instructions 

were issued by Saudi Govt, to exit/depait till 31/12/2013 and

14.



his Visa/Passport was 

passport is Annexure-1).

That the air ticket of appellant shows his departure at .10^’' 

November, 2013 at 12.50 A.M (Copy of air ticket is 

Annexure-J).

That appellant approached the respondent for resumption of 

his duty on 10/12/2013.

That appellant was informed that he has been removed from 

service vide order dated 13/4/2012which appellant received 

on 1/2/2014 as containing signature of its reception on said 

date along with a copy of show cause notice in news paper 

daily Mashriq dated 23/8/2011. (Copy of removal order is 

Annexure-K and & Daily Mashriq dated. 23/8/2011 is 

Annexure-L). ^

That appellant filed departmental appeal dated 15/9/2014 

before respondent No. 2 but remained unresponded 

after lapse of 60 days (Copy of departmental appeal dated 

15/2/2014 is Annexure-M).

That compulsory retirement order dated 13/4/2012 is illegal, 
against law and facts on following grounds:-

retained. (Copy of emergency

15.

16.

17.

18.

even

19.

GROUNDS

A) Because removal from service ordinance has been repealed 

thus the whole proeeedings under repealed 

ordinance as well as removal order dated 13/4/2012 

nullity in the eye of law.

on

are

B) Because the only offence under R.S.O is habitual absentee.

C) Because appellant has not been served with any allegation of 

habitual absentee.

D) Because appellant was stuck up in Saudi Arabia and was not 

permitted to leave the country (Saudia).

Because in the circumstances absence was not willful but 

due to reasons beyond control of appellant.

Because E & D rules 1973 or 2011 have not been applied.

E)

F)



Because Rule 8-A that is publication in two leading 

international news papers is not carried out which by itself a 

sufficient for declaring impugned order as illegal.

G)
V

Because appellant requests for “H)

Because leave is available at credit of appellant and if leave 

was sanctioned, appellant would not have been forced to go 

through these regours and similarly department and students 

too.

I)

Because the salary was meager and there was no alternative 

for appellant but to earn genuine money to improve his 

financial status as he was indebted.

J)

Because appellant has not been associated with any inquiry 

and Ex Parte inquii7 are always treated as very weak.
K)

Because appellant is still energetic, experienced and can 

deliver best as compared to fresh entrants.
L)

Because leave rules 1981 are devised to cater for suchM)

circumstances.'

Because appellant is supporting 5 sons and wife.N)

Because the qualities of appellant would go waste along 

with his trainings and experience.
O)

Because identically placed others have been granted leave.P)

Because absence can be converted into leave.Q)

Because appellant as per Tribunal Judgment of this 

Honorable Court, major penalty without regular inquiry 

cannot be inflicted upon appellant.

R)

Because the rigours of appeal/trial is a sufficient 

punishment.
S)

T) Because punishment is very harsh.

U) Because no retrospective punishment can be given.

It is therefore humbly requested that on acceptance of this 

appeal impugned order of compulsory retirement dated 13/4/2012 

may please be set aside by treating absence period as leave without



pay and appellant may please be reinstated in service with all back / ^

benefits. Any other relief deemed fit may also be graciously grated. ----^
■

Appellant /7^

Through I
Dated: 16/04/2014 Amjad l^iiJMifecate, 

Supreme C^rt 
Office at Mardan

Affidavit

It is solemnly affirm and declare that 
the contents of this application are ‘ 
tru and correct to best of my knowledge 

and belief.

Appellant

/.m/'^ :
\ ■/■?

1

^ •
i
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR y

Service Appeal No. /2014

Khushdil Khan S/O Muhammad Said 
(PST) Teachr Govt. Primary School 
Saleem Khan District Mardan (Appellant)

Versus

1) Govt. of KPK Through Secretary Education
Elementary & Secondary, Civil Secretariat Peshawar

2) Director of Education, Elementary & Secondary 
Near Dabgari Garden Peshawar

3) District Education Officer, Elementary &
Secondary Education District Mardan (Respondents)

APPLICATION FOR CONDONATION OF DELAY
Sir,

Appellant humbly submits as under:-

1) That aforementioiied appeal is filed today.

2) That although there is no delay as after communication of 

impugned order dated 13/4/2012 on 1/2/2014 appellant filed 

departmental appeal dated 15/2/2014 and service appeal 

dated 16/4/2014 in time.

3) That it is statutory duty of respondent to decide appeal.

4) That impugned order is void as the very R.S.O was repealed.

!t is therefore humbly requested that the delay if any may 

please be condoned.

Appellant

Through

Amja 

Supreme Court
Office at Mardan

Affidavit
It is solemnly affirm and declare that 
the contents of this application are 

tru and correct to best of my knowledge 
and belief.

\H
/
!'k..
i /f 

■a>/
-

/\\\

Appellant
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...llEn CBf'de,dep6t d'une caution, en faire la description. 
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’ :, ■' Date of .departure ............................................................ ..

Date deid^part
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PARTICULARS OF OilAHER 
SIGNALEMENT '

Place of Birth ................................
. Lieu de naissance

2. ' Sjyy'^viL' jr'L-g.i-

Dale of birth ........ .....................
Date de naissance

3, uC-Tb j ,i-:di 
Permanent address in Pakistan 
Adrosse pormnnontc au Pnkiriian.
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BLAnLR':., PI-IOTOGHAPII 
PHOTOGItAPHIE DU TITULAIlfC4,

Height ----------------
Taillo '

Colour of hair 
• Couieur des cheveux

6. .
Colour of eyes 
Couieur des yeux

- . ’ ■ i. .7 ..■ 1 •

".’I'T ■■ l. -
I i y, fUiViir-^i (•< j>U.h-wi I

Signature or thumb impression of the 
bearer;
Signature ou empreinto digitale du 
titulaire.

«
n>et»o Ce'iii mpire;

5.

r- >;

? I

fI ;
ir

• This emergency passport should be surrenderd to the immigration authorii 
its holder in Pakista.n.
La delivrance de co possoport d'urgonco no 

. de sa nationalite Pakistanaise

The issue of this emergency passport is not the conclusive evidence that its holder is, in fact, a 
citizen of Pakistan.

La delivrance de ce passeport d’urgence n'est pas I'evidence con^uanto que son titulaire 
est. de fait, un cityon du Pakistan. ^ ^
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Signature of he issuing authority 
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Seal 
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YADH, SAUDI ARABIA■J

Place of issue 
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. 'Cy
Date J
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10/2G/13^^ :: Pakistan Iniernaliofial Airlines • Print Details Reservation
«

f-
V/

lni(?rnar[Oiidl Airlinc-5 
v V i:*. / / vvvvv';. f: i a c, t: o ni. c-k 

1 i'iI-?$6-7$6 #P1A
Great Peor>ic to fly With

I

RESERVATION DETAILS

Booking Reference 
' (PNR)

; Passenger(s) C3I1m£,K«AJ!1^HUSDA1__j
'AMJAD

AdvoiW;^ f
SUPREME

Itinerary Flight PK-756 Travel Date r November JI ,^XZ:5.0^4M 1King Khaled Inti Airport, 
Riyadh
Pe'thnwai Airport, 
Peshawar
Confirmed

•.eavt>s firnc

Arrives 

Status 

-1 t_^T-26 October

1 irr r-‘ 6:50 AM

Cabin Class Economy

i Ticket(s) B> PNR 
Expiry SYSSYS 08:50/26 October *

Pakistan International Airlines Coloration - All Rights Reserved
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AMJAD ALIi-

I ■

i-I
OKKICK (M’ I'llK K\Kr i[-
OKKiri- ()UI)[.

'
mq-. DisTRir r oiTiri u (i.- a-.ri SLKDUCA'nON MARHAN

r-

revised in dcvolm^n (Special Powers) ordinance 2000,

the inilialion of disciplinary proceedinos aeainst Mr authority ordered
Ma^an and constituted en.tt’ry'etSet^^r Itdceettr 2^
conduct^oi the accused for the allegation attached therewith. “ scrutinize the

recommended him for cTmpeieoet'"rcthcmcnn
.toticc vide 395l?6 Dtd's PoT20°fl "

And whereas the aecused replied the show cause notice.
cause tiotice and oth’crnwS’^on th^ p‘f‘.‘'''’'V*
accused are proved. ’ '■’= ‘Allegations against the '

S'

1^

provided to him with a show causewas
4.

:•

5. srr nrsss”i

studies of
i

(BAMADAR RHAN MAR WAT) 
HXBCUTIVI- DISTRICT OFFICER- 
(H & S) EDUCATION MARDAN

Fndst: No. P.F Dated' 2012.
'll

Copy forwarded to ihc;- 
1- Hy: District Omccr(M) Pry: Mardan.
2. Disti ict Accounts OlTicer Mardan.
3. Olllcial Concerned.

•I

EXECUTIVE DISTRICT OFFICER 
(E &. S) EDUCATION MARDA
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% The Director of Education 
Elementary & Secondary 
Near Dabgari Garden Peshawar

Subject: - Denartmental Appeal

Sir,

Applicant humbly submits as under:-

1. That appellant was appointed as Primary School Teacher vide 
order dated 11/11/1987.

2. That appellant applied for long leave w.e.f 2/9/2009 till
1/9/2011-due to family problems vide application dated 
19/8/2009. v

3. That the said application was favourably forwarded by D.E.O 
Elementary & Secondary Education Mardan (Competeni 
Authority) to District Coordination Officer.,Mardan

4. That approval order from District Coordination Officer is a 

mere formality.

5. That Competent Authority of appellant is-D.E.O Mardan.

6. That infact appellant was asked by the Executive District- 
Officer Mardan that his leave is sanctioned and he can proceed,, 
abroad.

7C' That appellant left his duty through relieving slip kiated
1/9/2009 duly mentioning that left the charge due to long leave.

8. That attendance register also shows that appellant’s application 
for long leave has been forwarded.

9. That leave is available in the leave account of appellant.

10. That appellant is entitled for 5 y ears leave as per revised leave 
RuleS“19Sl as served about 22 years.

11. That appellant has got clean record of service and never
remained absent in the past and was never issued show cause 

notice for habitual absent.

12. That appellant left the country for Saudi Arabia to improve his 
financial position and relieve his family problems through hard 

earned genuine mpney.

13. That‘appellant was not permitted to leave Saudi Arabia and
fled application dated 1/9/2011 through his brother namely 
Elayat Khan for extensioii of leave \y.e.f 2/9/2011 to 1/2/2014 

which was sanctioned as per his brother.

14. That appellant was sent on out-' pass through emergency
passport in a Saudi Govt-, package as appellant was not 
nermirren bv Kafee! to leavt* ^Gudi ('wherein instructions were



"'-M

issued by Saudi Govt, to exit/depart till 31/12/2013 and his 
Visa/Rassport was retained.

lhat appellant approached the D.E.O Mardan for resumption of 
his duty on 10/12/2014.

16. lhat appellant was inionned dial he has been removed from 

vide order dated 13/4/2012which appellant received 
1/2/2014 as containing signature of its reception on said date 
along with a copy of show cause notice in news paper daily 
Mashriq dated 23/8/2011.

That compulsory retirement order dated 13/4/2012 is illegal, 
against law and facts on following grounds:-

5.1 15.

on •

17.

grounds

A. Because removal i:rom service ordinance has been repealed 

thus the whole proceedings under repealed 
ordinance as well as removal order dated '13/4/2012 
nullity in the eye of law.

Because the only offence under R.S.O is habitual absentee.

Because appellant has not been served with any allegation of 
habitual absentee.

Because appellant was stuck up in Saudi Arabia and 
peVmittecl,to' leave the country (Saudia).

. • ’s.

Because in the eircumstances absence was mot willful but 
duq to reasons beyond control of appellant.

Because E & D rules 1973 or 2011 have not been applied.

Because Rule 8-A that is publication in two leading 
international news papers is not carried out which by itself a 
sufticient for declaring impugned order as illegal.

Because appellant requests for “

Because leave is available at credit of appellant and if leave ■ 
was sanctioned, appellant would not have been forced to go

these regours and similarly department and students 
r too. ,

Because the salary was meager and there was no alternative 
for appellant but to earn genuine money to improve his 
financial status as he was indebted.

Because appellant has not been associated with any inquiry 
and Ex Parte inquiry are always treated as very weak.

Because appellant is still energetic, experienced and 
deliver best as compared to fresh entrants.

Because leave'rules 1981 
Circumstances.

on

are

B.

C.

D. was not

E.

F.

G.

H.

L

J.

K.

L. can

M. are devised to cater for such

/I



N. Because" appellant is supporting 5 sons and wife.

Bee-apse'^the qualities of appellant would 
with his-trainings and experience. \

Because identically placed others have been granted leave.

Because absence can be converted into leave.

Because appellant as per Tribunal Judgment of this 
Honorable Court, major penalty without regular inquiry 
cannot be inflicted upon appellant.
\

Because tire 
punishment.

Because punishment is very harsh.

.-si,Because no retrospective punishment can be given.

It IS, therefore, humbly requested that on acceptance of this 
^ appeal impugned order of compulsory retirement dated 13/4/2012 
may please be set aside by treating absence period as leave without
pay and appellant may please be reinstated in service with all back 
benefits.

O. go waste along' I'
■ -i, ■■

P.
..I

■Q.

R.

S. rigours of appeal/trial is a sufficient

T.

Yours obediently

Dated: 15/2/2014
Khushdif Khan S/0 
Muhammad Said 
(PST) Teacher Govt. 
Primary School 
Saleem Klian Mardan

•\

:

\
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Before Khyber Pakhtunkhwa Service tribunal Peshawar/ -vr^r

S, Appe?ji No.583/14
Khushdil Khan S/0 Muhammad Said 
PSI.GPS, Saleem Khan District Mardan Appellant.

VS
Govt: of Khyber Pakhtunkhwa through Secretary E&SE Department Peshawar

Respondents,etc
1

Para wise comments on behalf of Respondents No.i to 3 i

r

PRELIMINARY OBJECTION
*\ ,

That the appellant has no cause of action as well as locus slandai.

That the appeal is badlydime barred,.

That the appeal is not maintainable in its present form.

That the appellant has not come to this Hon, able Tribunal with clean hands.

That the appellant is estopped by his own conduct.

That the appellant has concealed material facts from this Honorable Tribunal hence liable to be 

dismissed:

That the present appeal is liable to be dismissed for non joinder/ m.isjoinderof necessary parties 

. That the appellant has filed the instant appeal with malafied motives.

That the instant appeal is against the prevailing law and rules. -

1.

2,
•; 3,

4,

5.

6.

i.. 1
7,

8.

9.

Respondenls submit as under:- '!
1ON FACTS ‘V.!

1. Pertains to personal record, hence Mo needs comments.
2. Correct to the extent of Application but the said was not sanctioned and he has left for Saudi Arabia 

without Sanction of the said leave, (annexure report of ADO Circie) DDO Mardan
3. Correct to the extent of forwarding but sanction was not granted as stated in para 2 above.
4. Incorrect, the DCO was sanctioning authority for leave.
5. Incorrect, the DCO is competent authority.
6. Incorrect, this para is contradictive with the annexure. Appellant says that EDO has asked him that 

his leave has been sanctioned and annexure shows that Assistant District Officer Tahir Shah has 
said him that his leave has been sanctioned. Both the statements are fake and no sanction letter has 
been awarded.
Incorrect. Relieving slip without sanction of leave is baseless.

8. Incorrect, forwarding of-application is no justification.
9. Pertains to his personal record, hence no comments.
10, Incorrect. Leave is always subject to the approval of the competent authority
11, Pertains to personal record.

1\
■j

-ft

!
-I

7 A:■B

i

his leave application that he will not proceed abroad.( Stamp Paper is attached as Annexure C).
13. Incorrect, Neither the earlier leave was sanctioned nor the subsequent application for tlie extension 

of leave v/as sanctioned. The appellant is taking baseless please without any documentary proot.
14. As above (Pertains to personal record),
15. Pertains to Personal record..
16. Incorrect, actually the department asked hirn^appear before the EDO for sanctioning cf leave' vide 

letter No 7940 dated 20-10^2009 but he failed, (Annexure D) and tie has left Itie station without 
sanction of leave. Moreover the appellant has already been compulsory retired after fulfilling the 
coda! formalities vide office order No 4613-15 dated 13-4-2012.

,1
71
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f
\y47.

the EDO personally. As he.h.as.proceeded- abroad . ( Annexure L 1-1,1-2 and J of the instant appeal) 
Moreover the department issued notices bearing No-3954 -56, dated 30-3-20il and show cause 
notices in Daily Mashriq dated 23-8-201 impartial enquiry was conducted and the inquiry 
committee recommended higi for disciplinary action under the rules ( Annexure E. G,H).

18. Incorrect his departmental appeal had no weight, hencefiled.
19. Incorrect, Compulsory retirement order is legal, according to taw.

ON grounds:

A. tncorrect. The appellant has been proceeded according to the Law on the subject.
B, Incorrect. It v/as regular absence,
C. incorrect. He was absent from duty and was not found anywhere In the country. The appellant was 

issued show cause notices as well as Publication in daily Mashnq regarding absence.
D, Correct, He was in Saudi Arabia and was proceeded without permission/sanction of leave.
E. Incorrect, He has willfully Igft the country without permission of department / Sanction.
F. Incorrect, The appellant has been proceeded according to law on subject.
G, tncorrect. The department letter No.9905 dated 15-08-2011 shows that was sent to information 

department for pubtication in two leading news paper (See^Anex.F),
H, No comments,
I, Incorrect. Leave availability do not allow to left the station without sanction. Proper procedure will be 

adopted,
J. Incorrect. The appellant cannot improve his financial status abroad without permission of the 

authority.
Incorrect. An impartial enquiry was conducted, but the appellant could not appear before the enquire 

committee despite proper service.
L, Incorrect. The appellant has already been compulsory retired and is no more Civil Servant.
M, Incorrect, Rules does not allow any one before sanctioning the leave.
N, No comments.
O, Pertains to personal record.
P, Incorrect. Every case has its own merit. '
0. incorrect. It needs proper justification.
R. Incorrect. Regular inquiry was conducted.
S. incoirect. The punishment awarded is according to law and rules and liable to be upheld.
T. Incorrect lenient view is taken by the respondents,
U. Incorrect. The Punishment is-according to law and rules.

It is therefore, humbly prayed that in the light of above facts and grounds the appeal in hand 
may be dismissed with cost. /y •

K.

ToDistrict^i 
(Male) M

tion Officer 
rdan.

Director E&SE 
Peshaw%■

»A/

Secretary to Govt: of
khwa E&SE Department 

Peihawar.
Khyber Pakhtu

I'

i. i
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DEPUTY DlSTRICr 01 1 iCl':R 
(MALE) PRIMARY MARUAN.

NO^jCLS/ E.leave

DATED

/
•/

lilt'.

A/ /2I)10.■7

To

Tlie Executive District Officer 
Elementary and Secondary Education 
Mardan.

EARNED LEAVE OF MR. KHUSHDIL KHAN PS LSubject:'
Memo. Reference your office memo No. 11683/P.P. Khushdil Khan Doled 26-
UT20U) on the subject noted above. ^

in Continuation of this office Endst: No. 1938-40 Dated 04-11--010 
Mardan report of Mr. Khushdil Khan PST GPS Saleem Khan Mai dan has apphed 
lor Earned Leave on private affairs w.e.f. 02-09;30t)9 to 01-09-2011( f wo \ ears, hut
he ha<l gone abroad aKselit with out the sanctiOh of earned leave.

The report of Head Teacher GPS Saleem Khan along w.th the I eport
submitted for furtlTer necessary action please.of A.D.O. Mardan Khas Mardan are

■ ;h
•'-.'A'

7.7;'u'' ; V ./v
X

fe'.,
I

STRi^r oiru •I'K 
^VRMMAKDAN.

DEI^UTY 
(MALE) PR^^,***
t

Enel: as above.
Endst: No.____________ / ^ m

Head Teacher GPS Saleem Khan w/r No. 1297 dated 13-11-2010.
A.D.O. Mardan Khas Mardan on 11-11-2010.

L
2.

M.t.K.

DEPUTY DISTRIC f Of f 1G1',K 
(MALE) PRIMARY MARDAN,O'

'■ />')\ ■ 
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'^■fcaa
GPS Ss 
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EXECUTIVE UCSTHICT OEPiOEH, 
BLEM:& SECY; BDUC; KARDAN.

C / KKUSH1)1L, KHAN PSTNO

U•PATSD-.f
To,

The Dy;DistriGt Officer, 
(M/P) Mafcane

•

Subject: APPITCATION FOR THE GRANT OE LONG LEAVE, .

dated;Ref;Your office No l57^/KhU6hdil Khan PST 

10/9/7009 on the. subject cii ted .above,

directed to infarHi Mr,Kh'U6hdil'K-hsn' PST,GPS,Sails ,K.hfi» 

to attend this office on any workias day' t© >isn the ,S/hook on 

page MO 14# ■

You

EXECUTIVE SlSTRICT^ OEPICBR, 
BLEW: &. BOY: E DU: //mARDAN .'/h

:



0 ’

SHOW CAUSE NOTICE.

■iaXi®
1. WHEREAS YOU,
were proceeded against under the NWFP, removal from service (Special ordinance 2000
for the cjwg^m^oned in the i^astsr /laquiry Officer

was appointed as inquiry officer to conduct-iriquiry in connection with charges leveled 
against you and the said statement of allegation in accordance with the procedure laid 
down in rules 6 of the (Special Power) ordinance 2000.

And WHEREAS, the inquiry committee after having examined the charges, 
replies have submitted its report according to which the ch^ges mentioned in the 
statement of allegation have been proved against to (Copy of the. inquiry report is Endst:).

And WHEREAS, the competent authority EDO (E&SE) Mardan agreeing with 
the finding of the inquiry committee hais tentatively decided tbi impose upon. You the 
following minor/major penalties as specified in.rule, (4) (a) (li).'of the government 
servant (E&D) rules, 1973 as reflected in ruIe;-3^ (b) of the UWFP removal of service 
(Special Powers) ordinance 2000 amended under the devblutibii of power 2001. .

1 ,rr@i->®sed
2w00 ‘ serv.ioe;®' ; •

3.

4.

tor 8erva.C'e."'uiQ4cr .epeei^i

2.
NO THEREFORE, You are hereby called upon to show cause in writing as to 

why to propose action should hot take-against you.
Your reply should reach the undersigned (Competent Authority) with in 14 Days of the 
receipt of this notice, failing which it will be presumed that you.have no explanation to 
offer in this behalf.
You may also intimate as to whether you want to be hearing in person.

5.

(MUHAMMAD UZAIR ALI) 
EXECUTIVE DISTRICT OFFICER 
(E & S) EDUCATION MARDAN.

c_No

/2011.Endst; No Dated
Copy forwarded to the:-

1. Dy: District Officer (M) Pry: Takht Bhai & Mardan for information and with the 
direction to served upon the aforesaid accused official and the said show cause 
notice containing their signature of receipt there of may be furnish to this office. 
A copy of inquiry report in the subject case is also enclosed herewith.. The same 
may be got Photostatted and handover to accused along with a copy of the show 
cause notice.

2. District Coordination Officer Mardan.

EXECUWEDISTOCT OFFICER 
\(E & S) EDUCATION MARDAN-.\

■ U
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SHOW CAUSE NOTICE.

i^lausaallI. WHEREAS YOU,________________________________
were proceeded against under the NWFP, removal from service (Special ordinance 2000 
for the charges sectioned in the /latjuiry Officer
/. And WrlEKEAo,____ *____ _______________ ^̂
was appointed as inquiry officer to conduct in'quiry in connectipn with charges leveled 
against you and the said statement of allegation in accordance with the procedure laid 
down in rules 6 of the (Special; Power) ordinance 2000.

And WHEREAS, the inquiry committee after having;.examined the charges, 
replies have submitted its report according to which, the charges mentioned in the 
statement of allegation have been proved against to (Copy of the.inquiry report is Endst:).
4. And WHEREAS, the competent autlibrity EDO (E&SE) Ivlardan agreeing with 
the finding of the inquiry committee has tentatively decided t6; impQse. upon. You the 
following minor/major penalties as specified'in rule, (4) (a) ■(ll>6f the government 
servant ( E&D) rules, 1973 as reflected in rule,‘3 (b) of the NWFP .removal of service 
(Special Powers) ordinance 2000 amended under the devolution of power 2001.

1 .for gervxc-e'u'adcr -i-ewer
-^^00'tr®s sfervieejo'

3.

2.
NO THEREFORE,. You are hereby called upon to show cause in writing as to 

why to propose action should hot take. against you.
Your reply should reach the undersigned (Cdmi^etent Authority) witli in 14 Days of the 
receipt of this notice, failing which it will be presumed that you .have no explanation to 
offer in this behalf.
You may also intimate as to whether you want to be hearing in* person.

5.

(MUHAMMAD UZAIR ALI) 
EXECUTIVE DISTRICT OFFICER 
(E & S) EDUCATION MARDAN.

c_No

Endst: No /2011.Dated
Copy forwarded to the:-

1. Dy: District Officer (M) Pry: Talidit Bhai & Mardan for information and with the 
direction to served upon the aforesaid accused official and the said show cause 
notice containing their signature of receipt there of may be furnish to this office. 
A copy of inquiry report in the subject case is also enclosed herewith. The same 
may be got Photostatted and handover to accused along with a copy of the show 
cause notice.

2. District Coordination Officer Mardan. .

\ \eXECUT2^E DISTRICT OFFICER 
X" \(E & S) EDUCATION MARDAN.

u

A
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1',
, . EXECUTIVE' DISTRICT OFFICER

(ELWIV1;&SEC;EDU}MARDAN
.■<m, .

/P;Fiie INo
^011

bated Mardan the''

To,

The Assistant Director 
Regional Information Office 
Mardan.

SHOW CAUSE NOTICE.Subject:.

MEMO:-

Enclose please i^ind herewith 7 copies of the show cause notice for publication in

two leading News Papers and submitthe bill for payment

/>

EXECUTIVE piSiRICT OFFICER 
(ELEM; & SEC:EpU:)MARDAM^

Encl(As Above),

2

A/•' '

- : 
• '-r-.

-W*-. ,
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(^>’W/:rfi-1-9-2009>>>^tff<^J>^j/./^>/pSTdi;iJ-c^>(/V^

______________________________ f)jC

r«F/MRJ9
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I^SFOP.T AGAINST m.KMMK KHUSHDIL KIIAN PST GOVT: VRimjRY 
3C.,OGL SALIM KHAN (HARDAN) ON DATED' 1^-01-2011._________________

s') .Mr.Raham Akbar Head Master 
GHS Sangao, OMarian^.

b) oMr*Shamshad All ADO (Ele; & Sec 
Edu; M/P Circle Ruatam (Marian];

» names op enquiry ^officers

'ii|0l-2051o? • DATS 0? Enquiryo 

~ . Venue * GPS Saleem Khan (Mardan),

IJTRODUCTICN.
We, Mr. Reheir. Akbar Head Master GHS Sangao ,(Mardan). and MR.

-paiushai Ali ADC Circle Rustam (Mardan) were appointed as members of 
Encuiry committee ii: connection with to enquire about the absence of 
^'‘r.Khushdil Khan FST GPS Saleem Khan Mardan who is absent from dut^ 
wjf ,01i?9“2009, vide EDO (KIS) Education Mardan Endst ;N0.'14692-95 
'^^ted the iS-iS-SCIC.

INVESTIGATION.S.
We, the Enquiry Officers both visited the School on rated. 

'•4-01-20'^ ’.Head Maetf=r of the School MR. Abdul Wadood was present. |
Ke and His Collegues w. re enquired about the teacher MR.Khustdil Khan ' 
PST,Already absent from duty since,01-09-2009^Absenteeism report against 
the teacher has also b-.en forwarded to the EDO (B&S) Edu;Mardan, by the H 
Head Teacher concerned and related Circle ADC, and the teacher concemes 
is abse .t from duty up till now<,

FINDINGS.

In the Imght of the above facts and from attendance register, 
Acquettance Rcll,P!efc.d Teachers and His Gthdr Staff members statemen t 

WV7,reached tc the conclusicn that the teacher concerned is absent from 
duty,It seems that he is notrLiLjthe Cci^trv TPakistan) but he is in ’
abroad with out sonctionVoV^eav^V^O'c ‘^icr permission'from the Higher 
authority ess " -------- ------- ------ -------- ------ '— --------------------------- i

: ECCi''rfiENDA.TIONG.

interest of public and Gevt; V,’e, both the Enquiry 
C*fleers recommend dek^ the teacher cencerned for disciplinary actifn/ 
tc be take(^ against him undear the rules regarding absenteeism please.

itf*'1o R.AHAM AKSAR,
HEAD Master,
GHS Sangao,(MDN).

•2i,MR, Sha^’shad A.ii, 
ADC (Ef4S) Ed -
GII'GIE r-fuctara(MDN),

.. \-X-\X\\\ ' ::} 2W-1"
\r- - U

(1/
r-1
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%
KHYBER FAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No 46 /ST Dated 10/01/2018

"15-
if

To

iThe District Education officer E & S Education, 
Government of Khyber Pakhtunkhwa, 
Mardan.

s
,, ..-5

I
■

Subject; TUDGEMENT/ORDER IN APPEAL NO. 583A4 MR.KHUSHDIL KHAN

I am directed to forward herewith a certified copy of Judgment/Order dated 
08/01/2018 passed by this Tribunal on the above subject for strict compliance. 1 r

4
?

Enel: As above

P 6
egisttor

KHYBER PAKHTONKHWA 
SERVICE TRIBUNAL 

PESHAWAR.
4

: '/*'/.? ■Sr-- :


