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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 225/2014

19.02:2014
24.01.2022

Date of Institution ...
Date of Decision ...

Mr. Rehmanuilah S/o Méteeullah, Ex-Sub Inspector, R/o Village Totakan, District
~ (Appellant)

Malaka nd.
VERSUS

The Government of Khyber Pakhtunkhwa, through Secretary Agriculture, Live

Stock and Co-operative Department, Khyber Pakhtunkhwa Peshawar and others
(Respondents)

Noor Muhammad Khattak, :
Advocate For Appellant

Kabirullah KhattAak,
For respondents

Additional Advocate General

CHAIRMAN

'AHMAD SULTAN TAREEN |
MEMBER (EXECUTIVE)

B ATIQ -UR-REHMAN WAZIR

ATIQ-UR-REHMAN WAZIR MEMBER (E):- Brief facts of the B

case are_ that the appellant while serving as Sub-Inspector in Cooperative
Societies, was proceeded. against on the charges of absence from dLrty and was
ultimately removed from service vide order dated 18-12-2009 communicated to |
the appeliant on 15-11-2013. Feeling 'aggrieved, the.appelfa-nt filed departmedtal
appeal dated 10-12-2013, which was not responded W|th|n the statutory perrod
hence the instant service appeal with prayers that the impugned order dated 18-
17 2009 may be set aside and the appellant may be re-instated in service or t’i_e

|
! .
i impugned order of removal from service may be converted into compulsory

i retirement.

i
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02.  Learned counsel for the appellant has coﬁtended thaf the impugned order
- is against law, facts and norms of natural justi'ce, therefore, not tenable and
liable to be set aside; that the appellant has not been trea'ted in accordance with
law, hence his rights secured under the Constitution has badly been violated;
that no charge sheet/statement of allégation has been served upon the appellant
before imposition of the impugned Order, which is illegal, unlawful and contrary-
to the norms of natural justice; that no show cause notice has been served upon
the appellant nor any regular inquiry was conducted, it however is mandatory
upon the respondents to conduct regu!ar inquiry before imposition of major'
benélty of removal from service; that the impugned order has been issued wifh

retrospective effect which amounts to double jeopards;.

03. Learned Additional Advocate General for the respondents has contended
that the appeljént has been treated in accordance with law and rule with no
malafide on part of the respondents; that removal from service order in respect |

~of the a I/Iant was issued by competent authority after fulfilling all the codal

malities; that charge sheet/statement of allegation was issued to the appellant ,‘
and proper inquiry was conducted; that the appellant was informed by the
inquiry officer to appear before the iﬁquin;y officer, but the appellant neither
responded to the charge sheet/statement of aflegation nor joined the disciplinary
proceedings; that the appellant was absent from lawful duty without permission
of the competent authority hence he was proceeded against and was awarded

with major punishment of removal from service in absentia.

04. We have heard learned counsel for the parties and have perused the

record. .

05.  Record reveals that the appellant was initially appointed as Sub-Iﬁspector
vide order dated 15-10-1985. While serving as Sub-Inspectqf in Cooperative
Socigties, he was granted extra ordinary leave without pay for two years vide

order dated 10-04-2003. After expiry of the leave, the appellant reported arrival



on 14-12-2004. The appellant again requested for leave for another two years,
which was also granted vide order dated 10-12-2005. After .ex‘piry of the leave,
the appellant again reported arrival and started performing .duty and in the
meanwhile, the appellant was tranéferred from Chitral to District D.ir Upper vide
order dated 22-09-2007. After serving for some time, the appellant again
requested for extra ordinary leave with effect from 01-08-2007 to 31-12-2012,
but the respondeﬁts turn deaf ear over his request but the appeflant proceeded
on leave under the impre.ssion that suth leave has. beén gra_nted by the
respondents and the respondents proceeded him under RSO 2000 in absentia on

the grounds of willful absence.

06.  Impugned order of removal from service would suggest that the appellant
was proceeded against under RSO 2000, but neither any inquiry was conducted
against the appellant nor the appellant was afforded opportunity of defense,

instead absepe€ notices were issued in newspapers and were considered as

¥ent for removing him from service; such provision however, does not exist
in RSO 2000. The Supreme Court of Pakistah in its judgment reported as 2008
SCMR 1369 has held that in case of imposing major penalty, the principles of
natural justice required that a regular inquiry was to be conducted in the matter
and opportunity of defense and personal hearing was to be provided to the civil
servant broceeded against, otherwise civil servant would be condemned unheard
and major penalty of dismissal from service would be imposed onn him without
adopting the required mandatory procedure, resu!tjng in manifest injustice.- The
appellant was not afforded apﬁropriate of opportunity of personal hearing, thus
was condemned unheard. It is a cardinal principle of natural justice of universal
application that no one should be condemned unheard and where there was
likelihood of any adverse action against anyone, the principle of Audi Alteram
Partem wbuld reduire to be followed by providing the person concerned én

opportunity of being heard. Placed on record is charge éheet/statement'of
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allegation but record is silent-as to whether such charge she'et Was actually
served upon the appellant or not and it can be construed that no charge
sheet/statement of aIIega;tion was served ﬁpon the appellant és the respondents
did not satisfy this tribunal about service of the charge sheet upon the appellant,
hénce in absence of service of charge _sheét/statemen; of allegatior{ on civil
servant wogcl?d be void and nuiiity in the eye of law as civil servant Was not
confronted with them and which also disposes of the queétion of .Iim‘rtatioﬁ.

Reliance is placed on 2008 SCMR.609.

07. - We are of the considered oApinidn thaf 'the'appellant has not been tre;ated
in accordance with law, as he Was condemned unheard and was vnot'afforded
opportunity of defense. Keeping in \'(iew the dents in discipli.na‘ry- proceedings and
his long service of almost 26 iyea.rs, wé are incljned to partially aﬁcept the instant
appeai by ;onyerting major pénalty of r‘eAmoval_from service into. compulsory
retirement from éervice. Parties are left to bear their own costs. File be

consigned to record room." .

ANNOUNCED

24.01.2022

\/

(AHMAD SULTAN TAREEN) | ' (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN - MEMBER (E)
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24.01.2022 Learned éounsel for the appellant presént. Mr. Kabirullah Khattak, |
Additional Advocate Genéral for réspondents present. Arguments heard

and record perused.

Vide our detailed judgment of t;‘od‘a'y; separately placed on file, we
are inclined to partially accept the instant appeal by converting major
penélty of removal from service into compulsory retirement from se'rvice‘.'_

Parties are left to bear their own costs. File be consigned to record room.

ANNOUNCED
24.01.2022

ULTAN TAREEN) (ATIQ-UR-REHMAN WAZIR) - .
CHAIRMAN ~ | MEMBER (E)




10.12.2021

Appellant in person and Mr. Muhammad Adeel Butt,
Addl. AG alongwith Pervez Ali Shah, Superintendent for
the respondents present.

Former seeks adjournment as his learned counsel is -
indisposed today. Request'is accorded. To come up for °

arguments on 24.01.2022 before the D;B.

ﬂ !
N ‘ 4 '

-—_-__—fh—___‘ .
(Salah-ud-Din) ‘ Ckaifman
Member(J)
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- 26.04.2021 Due to demise of the Worthy Chairman, the Tribunal is
" non-functional, therefore, . case s "adjoumed' to

17.08.2021 for the same as before. -

Pl e A e

02.12.2021 Junior to counsel for appellant present.
Asif Masood Ali Shah,- learned Deputy District Attorney
for respondents present. o '
Former made a request for adjournment as senior

~counsel .is ‘not avéilab‘l_é 'tbda_y; granted. To come up for

arguments on 10.12.2021 befo_refD.B.

\ Ao ¥

(Atiq ur R_ehman'_V'Vazir) - (Rozina.Rehman)
Member (E) =~ = = Member (J)



03.09.2020 iAppellant present through counse!, '

Mr. Kabu Ullah Khattak learned Addmonal Advocate

e -

General for 1espondents present.

Learned‘i 'Counéel for appellant seeks adjournment as .
issue involved in  the present case Is pendmg before

La1ge1 Bench of this Tmbunal

“Adjourned to 23.11.2020 for arguments, before D.B.

(Attiq ur Rehman) © . (Rozina Rehman) -
Membel (E) . ' Member(J) .
23.11.2020 Counsel for the appellant and Addl. AG for the
. ‘ - respondents present. '

~As th‘e proposition has not been settled by.thevLarger
Bench m other cases, instant matter is, therefore
aqourned 0 1_ 02.2021 for hearing before the D. B.

T (Mian Muhamffiad) - Chairman '
L Member
10:02.2021 . Junior to counsel and Addl. AG for the respondents
present.. '

~ The Larger Bench has not yet decided the issue
regarding retrospectivity of penalty as yet. Adjourned ‘
to 26.04.2021 for hearing before the D.B.

(Atig-ur-Rehman Wazir) o Chai\rmé:n
Member(E) ' '
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27.02.2020 Junior to counsel for the appellant present. " Mr.
Kabirullah Khattak learned Additional AdvoCaté General for
the respondents present. Junior to counsel for the appéllant
1'cquested for adjournment as senior counsel for t:he appellant

is not available today. Adjourned. To come up ‘for arguments

ot . on 17.04.2020 before D.B. / ‘
Mcm-‘bcr . Member
17.04.2020 Due AtoApvublic holidays on account of Covid-19, thé césel

is adjourned. To come up for the same on: 16.07.2020 before
DB. |

\—
\‘.

\\
N

-16.07.2020 Junior counsel for appellant present.\ %

N ‘\\ .
Mr. Riaz Khan Paindakheil learned Alssistaﬁ‘t»Advocate

General alongwith Arif Salim  Stenographer* “for

{ |- AN

respondents present. ) [: N

.. / Y |
Former requests for adjournment: as senior learned -

cognsel is busy before Hon’ble Peshawgr/ High Court,
Peshawar. $ ! |

k]

Adjourned to 03.09.2020 before D.B |

-\.
i,

\@)tiq ur Rehman) (Ro'izi n? Rehman)
- Member (E) ,‘- “Member (J) -
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. 31.07.2019 ¢ Junior to counsel for the appellant and Mr. Zia Ullah
| . learned Deputy District Attorney present. Junior to cg;llnse;] for

o "tjhe appellant seeks adjournment as senior counsel for the
.'i_appellant is not in attendance. Adjourn. To come up for

* " arguments on 23.10.2019 before D.B.

4 S N
‘Member ‘ Member

23.10.2019 Counsel for the appellant present. Mr. Kabirullah
S Khattak learned Additional Advocate General for the
respondents present.

Learned counsel requests for adjournment of instant
matter in order to avail the outcome of case(s) posted for

hearing before a larger bench regarding the proposition
“retrospective operation of the penalty”.

Adjourned to 26.12.2019 before the D.B

e W

Member Chairman

;6.12.2019 Appellant in person present. Mr. Ziaullah, DDA for
respondents present. Appellant seeks adjournment.
Adjourn. To come up for arguments on 27.02.2020
before D.B. |

A
¥+ &

Member Member
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3 1'_1‘.03;"in9 ; Aﬁ"‘“’ Learned counsel for the appellant, Hand Mr. Kablrullan

. Khattak learned Add1t10nal Advocate Gen-eral alongwith ‘Mr.
_ -

Fakhar Alam, Assistant for the respondents present Learned

counsel for the appellant request for adjournment Adjoum To

ceme up for further proceeding on 30.04.2019 before D.B.

Member Member

- 30.04.2019 - ~ Appellant “alongwith his counsel and Mr. Kabirullah Khattak,

- Additional AG for the respondents present. Learned counsel for the appellant

Aseeks adjournment. Adjourned to 18.06.2019 for argnments before D.B.

(AHMAD ﬁASSAN)' (M. AMIN KHAN KUNDI)

MEMBER MEMBER

18.06.2019 Junior to counsel for the appellant present. Mr.
| Kabirullah Khattak learned Additional Advocate General

alongwith Sikander Zaman Assistant present. Junior to counsel

requested for adeurnment aslearné’d counsel for the appellant

is not in attendance. Adjourn. To come up for arguments on.

31.07.2019 betfore D.B.

&,

Member : Membe,r '
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- 20.09.2018  Sinde 12 September 2018 hds been declared as pubhc
holiday on account of Muharam Ul Haram. Therefore, the-
case  is adjourned. To come up for the same on

o llrg G g
- \ 'T{e;(;r

| By

06.12.2018 | Cburjsel for the appellant present. Mr. Ziaullah, DDA for
' respon.dents present. Leemed DDA b'info,rmed that complete record of
enquiry conducted against the appellant is not available on file so an .
, opportunityf may be provided to the respondents for producing the ‘

same. Respondents are directed to provide complete record of

enquiry on or before the next date of hearing. Case to come up for

such -recordfand arguments onﬁ@.ﬁQOlq before D.B.

“(Ahmamy . - (M. Amin Khan Kundi)

Member Member

29.01.2019 Appellant in person present. Mr. Ziaullah, DDA alongwith
g Mr. Fakhar’AAIam, Assistant for respondents present. Junior to
- counsel for the appellant seeks adjournment. Adjourned. Case to

~ come up for arguments on M.03.2019 before D.B.

¥

i X
(Ahmajbl-:assan) (M. Hamid Mughal)
- Member - Member
% B L]

3
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225/2014 ‘ o
02.%2018 Appellant in person:present. Mr. Usman Ghani, Learned District
: Attorfiey for the respondents present. Appellant seeks adjournment
as his counsel is not available. Adjourned. To come up for arguments
on 02.0%2018 Before D.B

. ¥
: o
(Muhamm%i:l(undi) R :t " (Muhammad Hamid Mughal)

R Y

MEMBERE T MEMBER

02.04 018 Clerk to counsel forfthe appellant and Mr. Kabir Ullah
Khattak, learned Additional Advocate General for the
respondents present. Due to general strike of the bar, the
ca&ev is adjourned. T6 ¢Gme up for argufments on 04.06.2018
before D.B _

. t

/{ . v__./-
(Ahmad Hassan) ' (Muhammad Hgmid Mughal)

Member I.Vle_m er

K3

v

. ‘ / o
04.06.2018 Junior to-counsel for the appellant present. Mr. Zia Ullah
.o . .
learned Deputy District Attorney present. Junior to counsel for the
¥ 1.
appellant secks adjournment as senior counsel is not in attendance.

Adjourned. To coMi€ up for arguments on 30.07.2018 before D.B.

a
"“'

(Ahmad Hassan) (Muhammad Hamid Mughal)
Member ’ Member

L)

-

B,

-30.07.2018 Appellant absent. Learned counsel for the appellant
) }

and Mr. Kabirullah Khattak, Additional AG for the

respondents present.lRespondent No. 2 is directed to attend

r

this Tribunal al'o'ngwiith complete record on 20.0§.2018 before

o ' :

(Ahmad Hassan) (Muhammad Hamid Mughal)
Member (E) : Member (J)
' t
-8 s ’



 04.05.2017

25.08.2017

08.12.2017

28

P Te et ot

Junior to counsel for the appellant and Mr. Muhammad

- Jan, T.G;o‘vernment Pleader for the respondent present. Junior to

T

counsel for the appellant submitted rejoinder which is placed on.

. file. To come up f»on:'g(ggr.rj‘ents on-25.08.2017 before D.B.

% ' (Ahmaad Hassan)
- ' ~ Member

(Gul Zeb Khan)
Member

Clerk to counsel for the appellant and Addl:AG for the
respondents present. Clerk to counsel for the appellant seeks

adjournment. Adjourned. To come up for arguments on 08.12.2017

before D.B.

Y

(Gul Khan) (Ahmad Hassan) -
Mgmber - ‘ Member
B ;;;“ -

Counsel for the appellant present. Mr. Muhammad Jan,
. Deputy District Attorney for the respondents also present. Counsel
for the appellant seeks adjournment. Adjourned. To come up for

arguments on 02.02.2018 before D.B.

-
(Ahm;lgssan) (Muhﬁ%in Khan Kundi)
Member (E) Member (J) '
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'13.04.2016 Counsel for the Aap‘:pellant and Mr. Ziaulla‘h, GP for respondénts
present. Learned counsel for the appellant requested for adjournment.

Adjour;ned for arguments to _ before D.B.

T

~ Member M\ mber
W
SIS
16.08.2016 Junior to counsel?(Mr. Muhammad Jalal, Advocate) for the

appellant and Mr. Muhaimmad Afzal, Budget Officer alongwith
Mr. Muhammad Jan, GP for respondents present. Junior.to counsel
for the appellant requestejd for adjournment as senior counsel was
* busy before Hon’able Séervice Tribunal at camp court A/Abad.

Adjournment granted. To come up for arguments on 21.12.2016.

Mem fL nber

'l

21.12.2016 Clerk counsel for thfe appellant and Mr. Afzal, Budget Officer
alongwi'th Assistant. AG for ihe respondents present. Since other Member
of the Bench is on leave as wﬁell as learned counsel for the appellant is also
not available today before thé Tribunal, therefore, arguments could not be

heard. To come up for arguménts on 04.05.2017 before D.B.

(MUHAMMAD
" MEMBE




Lo : ‘:12(')'.2.20115 . Counsel for the appellant and Mr Muhammad Jan

GP with Misal Khan, A551stant for the reSpondents present' S

and reply ﬁled ~copy whereof is handed over to counsel for

the appellant To come up for. arguments on 25 82015
Re]omderjf}-gany, in the meant1me _-'~ :

M ber

25.08.2015

respondents present. Learned counsel for the appellant requested

for adjournment to submit rejoinder. To come up for rejoinder

on t3-10-20/§

V’

Member ember

13.10.2015 Clerk to counsel for the appellant and Mr. Ziaullah, GP for

respondents present. Clerk to counsel for the appellant requested
for adjournment as his counsel is not available due to his illness

To come up for arguments on | % -0 L[ -~/ ’é

o

Member Mdber

Counsel for the appellant and Mr. Usman Ghani, Sr.GP for
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Z 2 15.04.2014 , ' Counsel for the appellant present. Preliminary arguments
=T heard and'é;.se file perused.-Counsel for the appellaht contended that

the appellant has not been

.j"“it‘ed in accordance with law/rules.

Against the 1mpugned ordtr ;dated 18.12.2009 communicated to the -
ap'b"éﬁllém ) ,pn 15.1 1,2,015_'37.
11772 2013, thch hagw

‘S,ll“v e it

_penod of 90 days, hence the ‘present appeal on 19.02.2014. Points

fd . departmental ‘appeal on
sponded within the statutory

raised at the Bar need consxderatlon "The appeal is admitted to
'regular hearmg subject to -all legal objections. The appellant is
‘ dlrected to deposit the securlty amount and process fee within 10

ponalia '11 DMO ,igd days. Thereafter, Notices be issued to the respondents. To come up

for written reply/commenton 30.06.2014.

\ .

- 4 | 15.04.2014 . This case be put before the Final Bench
} =

30.6.2014 _ Counsel for the appellant and Mr. Masil Khan, Assistant on
behalf of respondents with AAG present. Written reply has not been

received, and request for' further time made on behalf of the

respondents. To come up for written reply/comments 28.10.20

28.10.2014 . Appellant w1th counsel and Mr. Muhammad ‘Adeel Butt, AAG for
| the respondents present. Neither representatlve of the respondents Masil

- Khan A551stant who was present on the prevxous date, is present nor
written reply has been recelved on behalf of the respondents. Therefore a

, last chance is given for written reply/comments on 20.02. 2015.

Chairman
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FORM OF ORDER SHEET
Court of A
. . . G,
Case No. ' 225/2014 .
S.No. | Date of order Order or other proceedings with 'sig[fét ."elof judge or Magistrate
_ Proceedings RPN X R N
1 S 2 : : 3 ...
| 1 19/02/2014  The appeal of Mr. Rehmanullah presented today by Mr.

Noor Muhammad Khan Advocate may be entered in the

Institution register and put up to the Worthy Chairman for

breliminary hearing.

: ' REGISTRA
2 ‘9/ rg\r&@/; : This case is entrusted to Primary Bench for prelimin 1%

. P 7
hearing to be put up there on 7’ S —

ws
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BEFORE THE KHYBER PAKHTUNKHWA S_ERVIC‘E TRIBUNAL

Mr. Rehmanullah S/O Mateeullah, Ex-Sub Inspector,

PESHAWAR

APPEAL NO. a? %g/ /2014 5. Frer
Wvﬂ% gn .
it

R/O Village Totakan, District Malakand .v.vsevessrmisainassanns Appellant
VERSUS
1-  The Government of Khyber Pakhtunkhwa through Secretary
Agriculture, Live stock and Co-operative Department, Khyber
Pakhtunkhwa Peshawar.
2-  The Executive District Officer Agriculture, District Dir Upper.
3- The Registrar, Co-Operative Soc1et|es Khyber Pakhtunkhwa,

Peshawar. cieseressssssssssnrirssasisarannnssrensrasenss Respondents

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974
AGAINST __THE __IMPUGNED __ORDER _ DATED
18.12.2009 COMMUNICATED TO APPELLANT ON
15.11.2013 WHEREBY THE APPELLANT _WAS
REMOVED FROM SERVICE UNDER THE REMOVAL
FROM SERVICE (SPECIAL POWERS) ORDINANCE
2000 AND AGAINST NOT TAKING ACTION ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT
WITHIN THE STATUTORY PERIOD

PRAYER:

e

That on acceptance of this appeal the impugned order
dated 18-12-2009 communicated to appellant on
15.11.2013 may very kindly be set aside and the
respondents may be directed to re-instate the appellant
with all back benefits OR the impugned order dated
18.12.2009 may very kindly be converted to compulsory
retirement. Any other remedy which this august

tribunal deems fit and may also be awarded in favor of
the appellant.

R/SHEWETH:
ON FACTS:

1-

That appellant was appointed as sub- Inspector in the
respondent Department vide order 24-10-1985. That after
the appointment the appellant performed his duties quit
efficiently and up to the entire satisfaction of his superiors.



Copy of the appointment order is attached as
ANNEXUIE sivuesrannsrsaansesnnsasnnsmmnsssnsnnarassssacastsnnnns . A

That appellant while working as Sub-Inspector at the office
of Assistant Registrar co-operative societies Chitral has
requested for extra ordinary leave with out pay w.e.f. 16-12-
2002 to 13-12-2004 which was granted/sanction to the
appellant vide order dated 10.4.2003. That after expiry of .
the said leave the appellant submitted his arrival report vide
dated 14.12.2004. That in result the appellant was adjusted
at the office of Executive District Officer Agriculture, District
Chitral vide order dated 29.12.2004. Copies of the leava
sanction order, arrival report, adjustment order and arrival
report are attached as annexure ................... B,C,D&E.

That due to unavoidable circumstances the appellant
requested for extra ordinary leave with out pay for two years
which was extended to the appellant for further two years
w.e.f. 1.8.2005 to 31.7.2007 vide order dated 10.12.2005.
That after expiry of the said leave the appellant submitted
his arrival report and started performing his duties as Sub
Inspector. That during service the appellant submitted
application for his transfer to District Dir Upper which was
accepted thrugh order dated 22.9.2007. Copies of the leave
sanction order dated 10.12.2005, arrival report, application
and  transfer order are attached as
ANNEXUIE 1aurrnsssrnsesssssnacssnsrsnsrrnssrrnnes F,G,H&I.

That after serving for quite considerable time at District Dir
upper the appellant submitted another application for extra
ordinary leave w.e.f. 1.8.2007 till 31.12.2012. That the said
application was not replied by the respondents neither the
same was turned down by the respondent Department.
Copy of the leave application is attached as
ANNEXUIE avussnassssansanssnnssnrnsssessssrsasaansansasannns J.

That appellant on the basis of the above mentioned reason
was removed from service vide order dated 18-12-2009
communicated to the appellant on 15.11.2013 with out
conducting regular inquiry in the matter by the respondent
No.4. Copy of the removal order is attached as
ANNEXUIE vusasnassssassarcassnrsssasssnsansssacensnsnnnnsnnnnsss K.

That feeling aggrieved from the order dated 18-12-2009
communicated to appellant on 15.11.2013 and having no
other remedy the appellant filed Departmental appeal before
the respondent No.4 vide dated 10-12-2013. That the
respondent no.4 paid no heed to the said Departmental
appeal of the appellant within the statutory period. Hence
the appellant filed the present appeal on the following



grounds amongst the - others. Copy of the Departméntal
appeal is attached as annexure ...ouvererereceininnssnenn L.

 GROUNDS:

A-

That the impugned order dated 18-12-2009 is against the
law, facts, norms of natural justice and materials on the
record hence not tenable and liable to be set aside.

That the appellant has not been treated by the respondent
Department in accordance with law and rules on the subject
noted above and as such the respondents violated article 4
and 25 of the Constitution of Islamic Republic of Pakistan
1973.

That no charge sheet and statement of allegation has been
served on the appellant by the respondent No.4 before
issuing the impugned order dated 18-12-2009.

That no chance of personal hearing/defense has beén given
to the appellant before issuing the impugned order dated
18-12-2009. | |

That no show cause notice has been served on the appellant
nor regular inquiry has been conducted by the respondent
No.4 against the appellant before issuing the impugned
order dated 18-12-2009 which is mandatory as per Supreme
Court Judgments. . '

That the impugned order dated 18-12-2009 has been issued
by the concerned authority with retrospective effect which is
amounts to double jeopardy under the principle of natural

justice.

That the appeliant seeks permission to advance other
grounds and proofs at the time of hearing.

It is therefore humbly prayed that the appeal of the |

appellant may be accepted as prayed for.

APPELLANT

A

REHMANULLAH

THROUGH: Z%, o
NOOR MOHAMMAD KHATTAK

ADVOCATE



' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. /2014

REHMANULLAH VS GOVT: OF KPK

APPLICATION FOR CONDONATION OF
DELAY IN FILING THE ABOVE NOTED
APPEAL

'R.SHEWETH:

1- That the appellant has filed an appeal along with tHis
application in which no date has been fixed so for.

2-  That the appellant prays for the condonation of delay in filing |
the above noted appeal inter alia on the following grounds:

GROUNDS OF APPLICATION:

A- That valuable rights of the appellant are involved in the case
hence the appeal deserve to decide on merit.

B- That it has been the consistent view of the Superior Courts that
causes should be decided on merit rather on technicalities
including the limitation. The same is reported in 2004 PLC (CS)
1014 2003 PLC (CS) 76.

It is therefore prayed that on acceptance of this application
the delay in filing the above noted appeal may please be
condoned.

APPELLANT
&

REHMANULLAH
THROUGH: |

NOOR MOHAMMAD KHATTAK
- ADVOCATE
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SNNO,

1]

R.

On expiry of 2 yesrs Bxtra Ordinary leave Mr.Rehmgnullsh,

Sub-Inspector of this Department is hereby adjusted/posted with
Assistant Registraer/District Officer ,Cooperative Societies,Chitral
ageinst the vacant post w.e.f. 14.12.20C4(F.N).

KO,

gd/-

REGISTR AR,
COCFRRATIVE SCCIETIES,
NWFP, PESHAWAR.

984 ~G " /ros/prSI-523. Dated peshevar the 1O/ s20CH.
Vi

Copy forwarded to:-

1.
2..

3.

The E.D.O.(Aeri: ),Mardan and Chitral for information.
The District Accounts Cffi cer,Mardzn and Chitral for informstion

,and n.action.

The Distriet Officers,Cooperative Societies,Mardan for

information with reference to hisg letter No.638/ARCS dated
16.12.2004, .

The District Cfficers,Cooperative Societies,Chitrsl for
informetion and n.sction. : ,

Offici al concerned for complisnce.
E-3(B) for reference and record.

-

DEFUTY REGISTRAR(ADMN: ),
FOR RIGISTRAR,

CCCPERATIVE 8 CIETI®S,
NWFP, PESHA (AR
’ 7}9\0»\6“

s*sxkeane

g
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To

The Aasistunt Replstror, R
Co=operztive Secieties C Coa
Nistrict Chitral, ‘ -

subjacti= °  ARRIVAL REFONT, -
' ’ ¢
sir, . P

: In complisnece of the Registrar, ‘Co=opearative Secieties

N.'\\'-'.F.?.Peshuwar orier No.i"'lgi‘- 92 dated 299 ‘iﬂo 200}&‘ '

I, Vr.Rahnfa*x ullah Sub .Inspactor Ce~operative Societxes -

hersby submit my arrlval repert for duty with =ffect from 1'+. 12.2004 (F N, ).

HMAN ULTAH
SUP IN SPECTOR CO-OP“*RATTVE
SOCJETIES DISTT: CHITRALG

o ) E

—~




'/3. QFFICI A, CONCERNED

OFFICE OF THE DISTAICT COORDIY ATICN OFFICER CHITR A.

DAYED CHITR 4 ¥HE_/¢/12/05.

OPFICE ORDER.
No. .

/BCO/E=9/VOL:I1, Mr.Rehkanullah Sub Inspsctor
Office of the District Officer Co-operative Societies Chitral

iz heredy granyed leave without pay for the period 1.8, 2055 to
' 31.7.2007, a8 recozmended by the EDO Agriculture Chitral.

‘

DISTRICY COORDIN ATION OFFICER
: CHITR A, o
Noe S/63- 657500/ 2=9/V0Ls I s S
o ' Y
-1 Copy forwarded to the B.D.0. Agriculture Chitral for
inforwation with rsferance to your letter No,823/5D0 Agri:
dated 12.x,2005, for information please/riclescc/ 5713&'%)
2. Thé Distt: Acceunts Qfficer Chitral. - . '

POR INFORM ATION PLE &F,

' DISTT: CODXCIN AT
_ CHITR &.

»
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.To

The Assistant Registrar,
Coeperative Secieties,
Distr1ct Chitral,
gubject:- . ARRTVAL REPORT.,
R/g9ir, -
On the expiry of my extrs ordinary leave_
. witheut pay sanctioned under endst;No. 5/53-55/00 Q/g_?/w;(’:ﬁ
~dated /0 /52— 2005 4 -

I, Mr.Rehgmn ullah aub Ingpector hereby
subnit arrival repert te resume my dutlcs with ertect
trom 01. 08. 2007 (Pore Noon).

; : SUB IHSPQCTOR
Deted 01.08.2007. COOPERATIVE §OCTSTIES
- _ - DIST ICT CHITRAL.




* “‘ To |
‘The Registrar, ,

~ Cooperative Societies
. NWFP Peshawar,

 Subject: - - APPLICATION FOR TRANSFER .

R/Sir, |

A W1th great esteems 1t 1s submrtted that I have been servmg as Sub .
Inspector Cooperatlve Socretles at the office of the Assrstant Regrsuar Cooperative

e Soczenes District Chitral far away about 220 K Ms (One 31de) ﬁom my home resrdence’ .

| . Totakan, DlStI’lCt MaIakand | '

' It has come to. know that '1 post of Sub Inspector lS Iymg vacant at the:f "

. .ofﬁce of the Assrstant Regrstrar Cooperatrve 8001et1es Dlstrrct Drr Upper and I wish for"-_ o

’

s .transfer agamst the same vacant post of Sub Inspector

L

!'_' .
SN

It is therefore requested to kmdly conS1dered my request ‘of transrer to the‘ .

said yacaney, SO that Imay be able to travel and look after my famﬂy members once a' .‘ e

R R Ry LI N T 1!1 W |- gt A e lr'r vibet Gty vn Lot lu-ﬂ gt

© Dated: 08-08-2007

", Yours Obediently © .

S (RﬂMANUL,,AH)
r; - ... Sublnspector . < - ‘

. Coopérative Societies’ = -
' Dlstnct Chltral :




OFFICE OF THE REGISTRAR
COOPERATIVE SOCIETIES
N.W.F.P.PESHAWAR.

ORDER

Mr. Rehmanullah Sub-Inspector working with Assistant Registrar/
District Officer, Cooperative Societies, Chitral is hereby transferred and posted as
Sub-Inspector with the Assistant Registrar/ District Officer, Cooperative Societies, -

Upper Dir against a vacant post with immediate effect.

REQISTRAR
COOPERATIVE SOCIETIES
N.W.F.P.PESHAWAR.

No. 22’5’5’ M /RCS/PFSI-523 dated Peshawar the ”2/ 5’ /2007

Copies are forwarded to:- ‘

1) The Secretary to Government of N.W.EP. Agriculture, Livestock and
Cooperation Department Peshawar for information with reference to letter No.
SO (COOP) AD /2-4/ 2005 dated 19.09.2007.

2) The P.S. to Minister for Agriculture, Livestock and Cooperatlon Department,
N.W.E.P. Peshawar for information. :

3) The Executive District Officer, Agriculture, Chitral & Upper Dir for
information. \

4) The District Accounts Officers, Chitral & Upper Dir for information.

5) The Assistant Registrars/ District Officers, Cooperatlve Societies, Chitral &
Upper Dir for information and n/action.

6) Official concerned for compliance.

7) File E-5 ( B ) for record.

REGI S
COOPERATIV SOCIE IES '
N.W.E.P. PE AW

Firdaus : .
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To,
.. The Registrar Co-Operative Sociaties, ©
"™, Khyber Pakhtufikhwa Peshawar, =~
SUBJECT: | S
.~ DEPARTMENTAL APPEAL AGAINST THE: ORDER
DATED 18-12-2009 WHEREBY THE APPELLANT
WAS REMOVED FROM SERVICE UNDER RSO 2000
- WITHOUT CONDUCTING REGULAR INQUIRY IN
THE MATTER | «
R/SHEWETH:

1-  That appellant was appointed as Sub-Inspector in your good
self Department vide order dated 24-10-1985. That after
appointment - the - appellant performed. his duties quite
efficiently and up to the entire satisfaction of his superiors.

- 2- That eppellant while working as Sub-Inépector at.the office
of Assistant Registrar co-operative societies. chitral-has filed
application for extra ordinary leave with .out pay w.e.lf.
16.12.2002 to 13.12.2004 which was granted/ sanctioned to
the appellant. That after “expiry of the said leave the
appellant submitted his arrival report and submitted encther
application for extra ordinary leave without pay for two
years which was extended to the appellant. ’

That after expiry of the said leave the appeliant submitted

his arrival report. That later on the appellant was transferred

5\ L0 Assistant Registrar C-operative societies upper dir vide

2l order dated 22.9.2007. That in compliance the appellant

«Jf submitted his charge report. That appellant served the

concerned Department at Dir Upper for rore than two

months.  That due to unavoidable circumstances the -
appellant applied for extra ordinary leave without pay

through application but the same was not responded by the

concerned authority. - :

AT

4-  That appellant on the basis of the above mentioned reason
~was removed from service vide order daced 18-17-2009
without conducting regular inquiry in the mattes by the .
concerned authority. That it is very pertinert to mention that

the said order was not communicated to the appeilant in
time in time.



-_

That after arrival the said impugned order dated 18-12-2009

L
was communicated to the appellant. That feeling aggrieved
from the order dated 18-12-2009 and having rio other
remedy the appellant prefer this Departmental appea! on the
following grounds amongst the others. 4- :
GROUNDS:

A-  That the impugned order dated 18¢-12-2309 is against the
law;” facts, norms of natural justice and .miateiials on the
record hence not tenable and liable to be set aside.

B-  That appellant has not been treated by the concerned
- Department in accordarice with law and rules and as such
the authority violated article 4 and 25 of the Constitution of
Islamic Republic of Pakistan 1973. |

C-  That no charge sheet and statement of = iegation has been
served on the appellant buy the concerned authority before
issuing the impugned order dated 18-12-2009. '

D-  That no chance of personal hearing/ defense has heen given
to the appellant by the concerned autherity before. issuing
the impugned order dated 18-12-2000. =« S

E- That no show cause notice has been served an the apnellant
nor reguiar inquiry has been conducted ¢y the concerned
authority against the appeliarit bafore issuing the infpugned
order dated 18-12-2009 which is &s per Supreme Court
Judgments are necessary in punitive actione, ’

F- That the impugned order dated 18-12-7909 nas beern issyed
by the concerned authority with retrospective effect which is
also amounts to double jeopardy under the principle of
natural justice, |

It is therefore humbly prayed that on acceptarce of this
Departmental appeal the impuaned order dated 18.12.2009 may
very kindly be set aside and the appeliant may be re-instated with
all back benefits. Any other remedy which Your Good self deems
fit that may also be awarded in favor of the appeilant. |

Dated: 10.12.2013

APPELLANT .
Rehmantllah S/ Matesuliah, Zx: Sub Inspactar,

R/O Village Totakan Mahallah Mubarak <heil,
Tehsil swat Rani Zai, District Malakand




L [
LY

L | VAKALATNAMA e
N THE COURT OF Y 4.8 }fa‘wz‘e; &éww//w |
| o OF 2013
I /p ! S (APPELLANT)
o . ) %MW : ' (PLAINTIFF) |
. | - — (PETITIONER)
- VERSUS
o S - (RESPONDENT)
Govt: of KEK | (DEFENDANT) |

DO hereby appoint and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for mejus as
“my/our- Counsel/Advocate in the ‘above noted matter, -
“without any liability for his default and with the authority to -
- engage/appoint any other Advocate Counsel on my/our cost. e
I/we authorize the said Advocate to deposit, withdraw and ~ :

" receive on my/our behalf all sums and amounts payable or -
‘depositedon my/our account in the above noted matter,

 Dated.__ _J _J2013

NOOR MOHAMMAD KHATTAK
. (ADVOCATE)

QFFICE:. . .
" “Room No.1, Upper Floor, ,
Islamia Club Building, Khyber Bazar, '
* Peshawar City. o R o
Phone: 091-2211391 -~ R
Mobile N0.0345-9383141




BEFORE THE KHYBER PAKHTUNKHWA, SERVICE TRIBUNAL
. PESHAWAR. :

APPEAL NO. 225 of 2014

- Rehman Ullah $/0 Mati Ullah, Ex Sub-Inspector,

Resident of Village totakan

District Malakand ... Appelant.

1- li}overnmeht of Khyber Pakhtunkhwa, ‘
Through Secretary to Govt. of Khyber Pakhtunkhwa,

Agriculture, Livestock and Cooperative Department,
Peshawar.;

2- The Executive District Ofﬁcer; {Agriculture)
District Dir Upper

3- Registrar, Cooperative Societies,
Khyber Pakhtunkhwa Peshawar............... Respondents

JOINT PARA-WISE COMMENTS OF RESPONDENTS NO. 1 & 3

Preliminary Ob;iections.
—

|

1- That the aI:Dpellant has no cause of action. S '

2- That the appellant is estopped by his own conduct to bring the present
appeal. : , -

3- That the appeal is incompetent and is not maintainable in its present
form. , ,

4- That the appellant has no locus standi to file the present appeal.

S- That the appeal is bad for mis-joinder and non-joinder of necessary
parties. :

6- That the appeal of the appelant is time barred.

FACTS.

1- Pertains to record.

2- Incorrect. During the year 2002, the appellant was working in the.

office of Assistant Registrar Cooperative Societies Mardan as- Sub-

Inspector and extra ordinary leave w.e.f. 16.12.2002 to 13.12.2004

was granted to him by the Assistant Registrar Cooperative Societies |

Mardan not by the Assistant Registrar Cooperative Societies Chitral.

(Copy enclosed Annex-A). on expiry of leave the appellant was.

adjusted in the office ~of Assistant Registrar Cooperative Societies

Chitral due to non availability of vacant post in other districts.

3- Incorrect. The extra ordinary leave was not extended to the appellant.

On the arrival report in district Chitral the appellant again submitted

-an application to the District Coordination Officer, Chitral and the..f



~4- On the posting/transfer from district Chitral to Dir Upper, he was

Foa

competent authority granted two years extra ordinary leave w_.é.f
01.08.2005 to 31.07.2007.

remained absent f{rom. duty w.ef 26.12.2007 without any
permission/approval of the competent authority i.e DiSt‘x:ict
Coordination Officer and Executive District Officer (Agriculture) Dir .
Upper. The Assistant Registrar Cooperative Societies Dir Upper
reported the absence from duty of the appellant to the Executive
District Officer (Agriculture) Dir Upper with a copy to the ex official
concerned vide letter No 61 and No 62-64 dated 18.06.2008. (Copy
enclosed Annex-B). The Executlve District Officer (Agrlculture) Dir
Upper: issued statement of allegation to the a};pt‘allant and Mr.
Muhammad Uzair, Agriculture office Dir Upper was appointed an
inquiry officer for conducting inquiry against the accused under the

provision of removal from service , special power ordinance 2001.

(Copy ?Eenclosed Anhex-C). The appellant was also charge sheeted by -
the Executive District Officer (Agriculture) Dir Upper vide order No .
344-47} dated 02.10.2009. (Copy enclosed Annex- D). But no reply -

was received from the appellant. On the directives of the competent

author‘éity the Assistant Registrar Cooperative Societies, Dir Upper

publisﬁed a notice, absence from duty in the daily Mashriq dated -

121 1.?009 (Copy enclosed Annex-E).

5- Incorrect. On completion of all the legal formalities the appellarit was

removed from service by the competent authority. (Copy enclosed

Annex-F). Moreover the order of removal was communicated to the
appellant on the same date on his home address. .
6- Incorrect. The appeal of the appellant was badly time barred and was

not covered under the score of lilitation. Therefore, the appeal was not

Y
considered.

GROUNDS.

A)

B)

C)

D)

Incorrect. The removal from service order of the appellant was issued by

the competent-authority after fulfilling all the legal formalities, which has

already been mentioned in Para-4 above.

In Correct. The appellant has been treated. in accordance with
Constitution, Law and Rules on the subject.

Incorrect. As stated in para-4, statement of aliegatlons and charge shect
were issued to thc appellant by the competent authority.

Incorrect. The: appellant was informed by the competent authority to

appear before the Inquiry officer on the date time and place fixed by him




E)

F)

G)

for personals hearing/ defense but he did not avall the opportumty of’
personal hearing.

Incorrect. Statement of allegation and shéw cause notice was served on
the appellant and an Inquiry Officer was appointed by the competent

authority as stated in para-4 above.

1

Incorrect. As the appellant was absent from duties with effect from

26.12.2007, therefore, the order of removal.from service was issued from"

the same datey and is not against the rules and principal of natural

justice.
That the respondent seek permission to raise addltlondl grounds at the

time of arguments.

Keeping in view the foregoing discussion, the Honorable Serwcc Tribunal -

1s requested to dismiss the appeal of the appellant with cost.

SECRETARY
GOVERNMENT OF KHYBER PAKHTUNKHWA
AGRICULTURE, LIVESTOCK AND
PESHAWAR COOPERATION DEPARTMENT
( Respondent No. 3 ) ' PESHAWAR.
( Respondent No.1 )
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OFFICE OF EXECUTIVE DISTRICT OFFICER A

STATEMENT OF ALEGATION

v
RETTFEIT I

" Whereas I Dost Mohammad Khai utive.
am of the opinion that Mr. Rehman Ullah Sub‘Inspector Cooperative Socretles ’
eeded against as he’ comm1tted the following acts of -

f the North West, Frontier Province Removal from - o
ded vide NWFP Removal from service (spec1a1 o

- ’Competent authonty,

o Upper Dir has rendered. hunself liable to be proc

o omlssron within the meaning of sectipn 3(1) (a)o

~. . service (special powers )-ordinance. 2000 as amen
L -pQWers) (Amendment ) ¢ ordinance 2001.

- “That he'is absent from duty:since 26/12/2007 w1thout Sanc

s reported by Assistant Registrar Codperative,

ing Léave from the
Societies Upper e

': Competent authonty a
_Dir. This acton the part of the. official Concerned is agamst the dlsclplme and
" amounts to mis conduct” '
L '2' ; _For the’ purpose of scrutmrzmg thc conduct of the said accused with reference

't the above allegatrons an inquiry officer consisting of the followmg is appomted/ constltuted -

o ;under section 5.0f the ordmance

! MN@K"%%W e l@ 2 mg]_.;;:; 7

v 3 © The inquiry officer shall, in accordance with the provisions. of the ordinance;? SRR
o provrde reasonable oppor’mmty of hearing:to the accused record its ,ﬁndmgs and make; wnhm o
- seven days of the receipt of this order, recommendatlons as to pumshment or other appropnate

actron against the accused

The accused anda wril conversanurepresentanve of the D

T epartment shali ]om
place ﬁxed by the mqunry ot’ﬁcer/ Comrmtt T -

4 f.."-
the proceedmgs on the date, time and

Executwe D rict Ofice?,
Agrzculture UpperD/% B

S : :No,;l 7= = £ [EDO, Agriculture Upper Dir District Dﬁ ed Dll” the :‘
EAPRE R -Copy to the:- l .
o \/ Regjstrar Coopgrative Societies NWFP Peshawar or mformation pIeasc :

SR o 2‘. M. Mohammad Uzair Agriculture Officer Upper Dir. (bemg the inquiry officer for mvrtmg

) S proceedmgs against the accused official under the provisions 0 of the NWFP removal from -

N . - .. service special dwers) ordinance 2000 ( Amendrments ordinance 2001). . C -

R o 3. . . Assistant Regrstirar Cooperative Societies Upper it for informagion Due to prolonged absence
o from duty, pay £ Mr. Rehman Ullah Sub Inspector Cooperatwe Societies Upper Dir'may be

- stopped foﬁhwr h,
jeties Wan c;rcle Upper D1r w1th the du'ectlons

4 . Mr. Rehimian ullah Sub Inspector Cooperatlve Soc nl 0
© 7 to affair before the inquiry officer, on the date, time & place ﬁked by him for the purpose of i mquuy e

L proceedings. .




R
SRR

OFFICER AGRICULTURE UPPER DIR.

OFFICE_OF THE EXECUTIVE DISTRICT—

1 Gul Mohammad Khan
hereby charge you Mr. Rehman u

as competent authority,

Dir as under.

That you, while posted as Sub-I

That you are absent from duty since

from the competent aut
discipline of the Institution and am

asons of the above, you are guilty 0

m service) Special Powers
n section

t your wr

Byre
(Removal fro
all are any of the penalties specified 1
You are, therefore,jrequired to submi

s
3
e
i

of this Charge Sheet to the under signed.
3. Your written defense, if any, should reach to
failing which it shall be presumed that you have n
A action shall be taken against you-
4. Intimate whether you desire to be heard in person.
5. Statement of alle:gation is enclosed.

{
1
t

No. /5 WI - "EI:Z;_/EDO Agriculture Upper Dir Distr

Copy forwarded to:-

.

The Registrar Co .orperative Societies, NWFP

‘The Assistant Registrar Cooperati
Mr. Rehman Ullah S/o Matiullah Sub

[
z
N

|

Executive District O
liah Sub-Inspector C

hority as reported. This
ounts to miss conduct.

f miss-conduct under section
Ordinance 2000, and have ren
_3 of the ordinance ibid. :

the under signed with i

The District Coordination Officer Upper Dir fo
ve Societies

JInspector Coop .
Totakan Muhallah Mubarak Khe! Tehsil Swat

fficer Agriculture Upper Dir,
ooperative Societies Upper

nspector committed the following irregularities:-

ithout sanctioning leave

26/12/2007 w
your part is against the

acton

~3(1) (a) of the NWFP-
dered yourself liable to

itten defense with in fifteen days of the receipt

n the specified period;
ex-pa}'t

o defense to put in and inpthat case

Agriculture Upper/D/ig%A

ict Dated Dir the Z 1 10/2009.

_ Peshawar for information please.

r information please.

Upper Dir for information please.
eties Upper Dir, Village

.

District Malaknd for mformation.

erative Soci
Ranizal

Executive Distri
Agriculture Uppe% .

BETTTLE EIETIN P

E%{(J(!%s rict Ofﬂceyf .
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i

F/OFFICE OF THE ASSISTANT REGISTRAR COOPERATIVE _SOCIETIES DIR UPPER.

" Memo,

. news-paper to Mr. Rehmangullah Sub-Inspector of this office. _ -
P X ceording to your directivés the under signed sent seven copies of notices for publication -

o

12009.

/ARCS/ Dir Upper Dated Dir the /

Executive District Officer,
Agriculture Upper Dir.

Subject: - CHARGE SHEET.

Kindly Refer,t%) your letter No. 1444/EDO A

on the subject cited above.
The under signed was authorized by your goo

gri;;j Dir Upper dated 20/10/2009

d self for issuing last notice in

in the daily news-paper to the Assistant Director information Department Swat vide this ~

office letter No.169-71 dated 04/11/2009 and the same letter endorsed to, your good self. )
‘ The notice has been published in the daily Mashriq on 12/11/2009, to att@ngd/

submit defense reply with in fifteen days but the official concerned failed to do so till now.

It is submitted for information & further necessary action please.
~ Cooperative Societies Upper Rits,
" No. / 7 /EDO Agric;ulture Upper Dir District Dated Dir the 9 1 12/2009.

" Copy forwarded to:- ch _ _ .
/ 1. The Registrar Cooperative Societies, NWFP, Peshawar for information please.
b \ . )

Sy T uiETsal UlUEr~wds nNot communicated to the app
time in time. appeliant in

| ) Assistant ifeg%:a/r/ District Officer . |

wesRg o




MR _Teen s 29 Zar LN WAL ARL Y W 2R L) - - b 8 ; ; et Atav 5 y 3 .

R L

T ssessssoss s s s -S

PP
Ria1)

y
SUG R A

A =
2 et
TERa e v 3 A

S R N it Eomiiat
U )!;...y.@..w...\twu..mru.\r -

Pyt

O

e

f

S A S e i P .. e
--tR N - e RS e
w D;!.U‘ ’ ...I.V m Y ..Jb//”.u. ' CoL - maRe e ot )
. of . v-\. “...4 o. M . - - . N - N . .
o N TSI ﬁ...V(ww .
= 2 BRI SO D e e e e
' m BN N AT .uw.../nv..l - 2o
- g ANES ) o IR
2| 2 AT KN e Lt T
=Tl R - S , |
53 : _ B Q2
M. L A o
g U
= —
- 3

e

gy

o
e
Ao e RSy

H
s 1
NG N . |

A


http://wwW.dailymashriq.cditi.pk

- Awwex-

V}'f OFFICE OF THE EXECUTIVE DISTRICT OFFICER AGRICULTURE UPPER DIR. ' »5/7

v
-
-

Whereas I Mr. Gul- Muhammad Khan Executive District Officer Agriculture Dir
Upper in the capacity of competent authority under section 2 (a) NWFP Removal from Service
(special power) ordinance 2000 (amended in 200 1) read with Notification No. SOR —2 S&GAD)
- vol Il dated 28/09/2000, am of the considered opinion that Mr. Rehman Ullah S/o Mr.
- Matiullah Sub —Inspector Cooperative Societies Dir Upper has been procecded against section- -
-3 of the said ordinance for the foilowing acts of omission and commiission. :
: That he is absent from duty w-e- from 26" December 2007 without sanctioning of
leave by competent authority: His this act on accounts to inefficiently and against the office
discipline as per para-3 (a) of the ordinance™ ‘ I
And whereas letters for three times have been issued by the office of the
Assistant Registrar Cooperative Societies Dir Upper to Mr. Rehmanullah S/o Mr. Matiullah on his .
home address vide Assistant Registrar Cooperative Societies Dir Upper memo No. 2-4 dated
- - 8/1/08 and memo No. 28-29 dated 6/3/08 & memo No.54-56 dated 2/6/08 & EDO Agriculture Dir .
BTk Jpper memo No. 157-60 dated 19/2/09 in which he was directed to be present for duty but he
failed to attend with in sti'pulaited time. Moreover he was informed finally through Show Cause

~ Notice given in the Dailz_ Ma’;hrig & Daily Ausaf _on 12/11/09 for attendance his duty within

fifteen days. . ‘ .
And whereas Mr. Rehmanullah S/o Matiullah failed to attend for duty with in-
" stipulated time. : : :

Now, there of i Gul Muhammad Executive District- Officer Agriculture Upper Dir-
in the capacity of competent authority, as satisfied that thé accused is guilty of absenting himself
from duty without prior approyal of leave, I as<competent|authority, under the powers conferred
upon me under section 3 of the NWEP Removal from Service (Special Powers) ordinance 2000
amended 2001 hereby impose|a major penalty of Removal from Service as contained in para-4 (b)
(i) of Government NWFP S&GAD Peshawar Notificatign bearing No. SOS-III (S &GAD) 1-80/ -
73 dated 30/11/1973, upon on”IRehmanullah S/0 Matiullah Sub-Inspector Cooperative Societies
Dir Bala w-e-from the date o his absence i.e. 26" Decemiber 2007, .

|
Order passed :tb day on 17 December 2009. ‘ g //

]

/-

i
H
i

(Gul Muhammad)

: o Executive District Officer/
i . Agriculture .Upperl)'/

No./6 86 - 9’7 /EDO‘Agri: Upper Dir.  Dated ./ €7/ /.2 12000.
Copy to:- R B : ' -
W ~1. The Registrar Cooperatéive’ Societies NWFP Peshawar,
a‘%&v%m " 2. The Zilla Nazim Dir Upper..
- ST 3. The District Coordination Officer Dir Upper.
4. The District Accounts Officer Dir Upper.
5. Assistant Registrar Coojper;aﬁve Socs: Dir Upper. E o
6. Mr. Rehman Ullah S/o Mati|Ullah Ex. Sub-Inspector Cooperative Societies Dir Upper
Village Totakan Mubhallah Mubarak Khel Tehsil Swat Ranizai District Malakand. .

o A Exec%/ri

-

oA o ) t;cer- -
(A\ \L@ ' | ‘ o Agricultul;-e Uppei'/&% » L
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r - BEFORE THE KHYBER PAKHTUI_‘!KHWA SERVICE TRIBUNAL_ :
D . PESHAWAR

' APPEAL No.225/2014
- REHMAN ULLAH Vs GOVT: OF KPK

REJOINDER ON BEHALF _QF APPELLANT IN RESPONSE
TO THE REPLY SUBMITTED BY THE RESPONDENTS

R/SHEWETH:

All the preliminary objections raised by the respondents
are incorrect, baseless and not in accordance with law and
rules rather the respondents are estopped due to their own
conduct to raise any objection at this stage of the appeal.

ON. FACTS:

1-  Admitted correct hence need no comments.
2-  Admitted correct hence need no comments.

3- Incorrect and not replied accordingly. That after expiry of
the said leave the appellant submitted his charge report vide
dated 14.12.2004. That in result the appellant was adjusted
at the office of Executive District Officer Agriculture District
Chitral vide order dated 29.12.2004. That due to un-
avoidable circumstances the appellant requested for extra

- ordinary leave with out pay for two years which was
extended w.e.f. 01.08.2005 to 31.7.2007.

4-  Incorrect and not replied accordingly. That appellant during
~ his duties at Distrcit Dir Upper submitted an application for
extra ordinary leave w.e.f. 01.08.2007 till 31.12.2012. That

on the said application of the appellant has no action taken

by the respondents neither the same was turn down by the
respondent Department. That the respondent Department.
~has not been completed the codal formalities and straight

away removed the appellant from his service vide order
dated 18.12.2009.

5- 'Incorrect and not replied accordingly. That the respondent
Department has not been completed the legal formalities
“before issuing the |mpuglned order dated 18.12.2009.

Moreover the impugned order was commumcated to the
appellant on 15.11.2013.

| 6-  Incorrect and replied accordingly. That according to the
l ' Apex Court judgment the Iim’{itation should run from the date




of communication of ah order rather than from the date of issU_‘ante of

order.

GROUNDS:
(A to G)

All the grounds of main appeal are correct and in accordance with-

law and prevailing rules and that of the respondent are incorrect, baseless

and not in accordance with law and Rules hence denied. That no reguiar
inquiry has been conducted in the matter and as such the appellant has
been condemned on heard before lssuance of the |mpugned order dated -

18.12.2009.

It is therefore, most humbly prayed that on acceptance of

thlS rejoinder the appeal of the appellant may be accepted in favour of the
appellant

LANT

.,

REH N ULLAH

.~ THROUGH: 0} |
' NOOR MOHAMMAD KHATI'AK

ADVOCATE
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KHYBER PAKHTUNKWA All  communications should be
" | addressed to the Registrar KPK Service i
SERVICE TRIBUNAL PESHAWAR Tribunal and not any official by name. :
« F3C e : ' 5
Ph:- (091-9212281 .-
: - Fax:- 091-9213262 "
i Dated: _ LD ~ 4*” 2022 ;
To .

The Exective District Officer Agriculture Departmer;t,

Government of Khyber Pakhtunkhwa,
District Dir Upper.

: : : '
- Subject: .- JUDGMENT IN APPEAL NO. 225/2014 MR, REHMAN ULLAH. . 1

I am directed to forward herewith a certified copy of Judgement dated
24 01.2022 passed by this Tribunal on the above sub;ect for compllance please

Encl: As above

\L——w
REG!STRAR

KHYBER PAKHTU NKHWA

SERVICE TRIBUNAL

PESHAWAR



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAX
i PEbHAWAR '

Service Appeal No. 562/2016

Date of Institution. 16.05.2016 . A'\\f}-"} "

" Date of Decision. . 02032018

~ ahnm ud Chn 'son of Syed Rehman, R/O Ajoo Talash,. Tel’.all Ttmorgara’_

Dlstrlct D1r Lower

- VERSUS .,

(Appel:ant)

-1 lnspector GEI‘IEI aI of Pohce Khyber Pakhtunkhwa Peshawar anmd two

others: |

r. Sa”ad Ahmad Khan Advocate -
Vir. Muhammdd Asif Yousafzal Advocate.
‘Arbab San‘ul Kamal Advocate

© M¢. Usman Gha@ni, Distr._ict Attorney.and

\ L i : o T
MR. NIAZ MUHAMMAD KHAN,
MR. MUHANMMAD:HAMID MUGHAL,
MR. MUHAMMAD AMIN KHAN KUNDI,
MR. AHMAD HASSAN,”
MR. GULZEB KHAN,

JUDGM@N%T

NlAZ MUHAIVI MAD KHAN, Ct lAiRMAN-

Mr. Muha‘mméd Jan, Deputy District Attorney

(Respondents)

For appellants.

~ For reépondent_s. "

Chairman.

Member.
Member.

Member.

- Member.

o

3
}

RIS

_’ The followmg appea!s are also clubbed w:th this appedi for d@cmon of

common’i_ssiue explained below:-

A’r*ms"n.«,)

-~
Qg T T e
Seevice Tvibunag
o Feshawase |-




1. AppealNo. 1259/2011 Fazal Malik

2. Appeat}No 1994/2011 Nist. Zaitoon Bibi,
3. AppealiNo. 1183/2014 ZafeerLHah Khan,
4. Appeavvl;No 1186/2014 Muhammad Bashir,

5. Appe‘a.{uo 103/2015 Muhammad Raza

FACTS.

1. In a?niumlber of appeals this tnbunal (DB) dehvered judgment as to
void ,?fistatus of retrospective - order of major pumshment of
rem_ovfa'\/dismiss'al/compul-s_ory retlrement (for brevity termmatlon ).

_The mother ruling relied upon was Noor‘Muhammad v The membe'r

Ele'c-tion Commission and others' (1985 SCMR 1172-’;).‘ One of such

Judgment of this trlbunal is entltled "Muharrmad Ismanf v Deputy-

.!nspector Genera: and another” bearlng Servsce Appe l # 463 OF 2012
deudec. on 27-11-2017. Another Judgment of thlS Tnbunal is entxt\gd

"Arlf Khan v \nspector Generai of Pohce and three others” bearing #

1213/2015 dec1ded on 18-12-2017. ln almost all these Judgments of.
| this t'j,ribunal it'was decrded that retrospectlve order belng vord could
not be modifie

d to give the. same prospecttve effect inder section 7 of -

RS i

STEWD the Khyber Pakhtunl«hwa Servrce Trlbunal Act, 1.974 It was also

ectded that retrospectlve o,rder hemg void order would not attract

any llmltatlon Al the present members of this Tribu"nal h_ad de\ivere‘;d

' the same |udgments But durmg heanng of this appeai it was brought.

to the notlce of the DB comprtsmg of the Chalrmdn and one Learned

Lot i




v
J

P
. v

rhembér that another bench (DB) of thrs trtbunal hac” clehvered ;
' contrafr\f opinion qua the mod-n‘lcatlon of retrospectwt. pa.rt of vord_:
or‘d_er in service appeal No. 984/2013 ettttled Muhorr:mdd Ayaz Vs.
Govéréhent of Khyber Pakhtunkhwa lthrough Secretc rv, E&SE

Pesh'a\lvar and othersf' detided on 14 1] 2017. GOlnF through th!s‘

-

Judgment it appeared that both the learned members.-of the be,nch
" had lalready dehvered the former. opimon in first two mentroned |
_ appeals above'and now they have delivered ‘codtrar-\/ropinlo_n V\rh-lle
E sit‘ti'ngt not in larger bench and vluthout dnscussmb therr‘earller,'.
.Judgments Perhaps the Learned members were not- ppnsed of the
' ea‘rlji‘er judgments nerther the ‘same Judgments wefe pressed' mto' :
serlr,lc:fe ‘nor dlscussed The bench .(DB) hearing the present appeal

could not decrde the issue due to two con rery views. or this trrbunal

It was therefore consrdered necessary to constitute 3 ldrger berich to.
i
'de,c,ide theissue. . S .

ARGUMENTS b

2. Al the lawyers for drfferent appellants defendedrthe first oplmon

whlle the DD/—\ Supported the second oplmon In favor of first opmlon.
ln

the Judgments referred to in conclusror\ part werk. relred upon.

g favour of second optmon the DDA relled upon j udbments dlscussed :

.a;[so,ih contluslon part.

b v be Ayl
‘,(’:\h ALV E l'




CONCLUS\ON; o L . S

-i' 1 L b :
-

3. Thls Trrbuna1 is now to decrde three quest\ons Thc First one tS ;

whether the retrospectlve order of termmatron in any form is a VOld

'order? L\nd if so can VOid order be modlfre'l to make' it operative,

prosp‘é,ctively? The third and frnal questron would be that if

prospectrve part of the order is held.to be Iega\ one after nﬂodn‘rcatron‘ L -

then: whether ltrmtatron would be attracted to the legal portlon of thef

,, ordé_r'?

A 4. \n the frrst opmlon of this. Trrbunal as to vord status ot retrospectwe |

\-

the rehance was p\aced on\y

')

order and non modrfrcatron of such order
$§ on,"’the”judgment reported as- 1985 SCMR 1178 entitled Noor

Muhammad v The member Efectfon Comm:ssron and others Thls

'l'.

Judgment declares retrospectwe order as - void order. The other

ju‘dgnﬁ-e nt

S 1ehed upon by the lawyers for appeﬂants a\so are bas‘ed

marnly on thrs mother judgment therefore, there is no-“rreed to discuss

those |udgments But nothing is there in Noor Muhcrhtmad judgment

as to modlﬁcatron of such void order and. whether the 'c::rder‘could;.be

modlfred to make it prospectrve and \egal Thls trrbunal is hrst to
ATRESTED 7 '
"d'lsculss Noor Muhammad .case. In. thrs case the fissue before the

not of 2 service’ ‘matter but -of‘

. 3% :»h.uw.;z"

dlsquahflcatron of a candldate for electrons who was in service and"

was termmated retrospectlve\y Thls Trrbunal whlle dehverrng flrst'
oprmon was not assrsted anymore and it was. opmed that vord order‘ L

l .
3 oy
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1
|

"could’ not be rectified. The second. ‘opinion of this tribunal as o}

reé:tifi'catio’n of‘void order is also not ba's;ed on any supportive’ rulings
or law The august Supreme Court in the same Judgment had refer'red

toa judgment of Lahore Hrgh Court (PLD 1953 L 295). 'nls udgmen’t:

B §
R

was delrvered in.a servrce matter declarmg cuch retrospectrve orderi

as vf‘old. Another judgment delrvered in service matter by august’:
b3 . "

Supre’r:he court also held the. same vrew [2002 PLC(C ) 3027] relylng{

lve

1 mamly on mother ]udgment of 1985 A Judgrment of FSTL[ 2007 PLC;‘

(C.S;) 5] has declared such retrospectrve order as vord db mmo and the[

whplei}proceedmgs were declared to be nulllty for being’ retros

But‘;i‘n}iall these judgments the questlon of separatron of prospectrve

paﬁtl df the 'order is- not’ discussed. A Judgment referred to by the

l

‘ august Supreme Court in mother judgment is PLD. JE964 Dacca 647

e

and others Whlch has touched this aspect of the rs<ue though not

decrded conclusrvely in thls judgment the worthy ngh Court referred

held that such
| ::
could be legal to the extent of prospectrwty and

to sdme judgments from Indian jurisdiztion and

| - . retrospectlve order

SETEST rr) needed not be bad in toto. But their: lords 1ips did not reach a defmlte

IR
lt

conclusron and in-para 9 of the Judgment whlle dlscussrne dlfferent

L . holdmg that the counsel for the appellant requestcd that his. cllent

would be SatISfled If declaratlon was glven to the efrect that the order'

pectlve. -

entrtled ‘Dr Muhammad Abdul Latlf v The Provmce of East Paklstan . :, :



‘was found valid and need not be dechred bad in £010. But in thna

of dlsmussal covermg the perlod prior to the order wasrbad,‘Thei',r‘_
lordshtps wrote that they did not enter into detaded dtscussmn of the

afores_aid question and he\d for the purpose of the appeal that an

-order of dismissat of the nature'might be supported to the extent ;tr:’

P
L

Judgment rehance was piaced on judgments from lndtan Jurrsdictlon

(

Now. we are to see. whether position in India gua the present law m

¢ ! ‘e
‘.\ . i
) -

this part of our country (Khyber Pakhtunkhwa partrcu!arly) is the same ‘_

. and whether after the judgment of Dr Murammad Abd 11 Latrf above |

. 5 A ; 4
any- change in legai scenano emerged in Pckl stan anc for that matter

V‘_
this Province.

!

. In order ‘to apprecrate this Judgment and 1ts relevance and,.

appltrablhty we would’ have to discuss posntton in India on the ,ubject

Thls ISSUE was ralsed and dtscussed in 1nd:a in many. cases mciudmg

Sudhrr Ranjan- Halder v State of West Bengol” referred to in. Dr
Muhammad Abdul Latif case above. The Keraia Hrgn Court has now

ﬁnaH\/ decrded this issue in. a case’ entttled "State of Kerala v A P

.'Jdnardhanan in WA # 2773 of ZOOI dec:ldeo'on 29-03- 2008

ATTEST
| F” (https// mdlankanoon/doc) I’hls judgment has t.a(ecl the hsstorv “of

: retrospectxve order |s not a void order for the reason that no iegal

p.recedent or law was available -in India where under such‘o,rd_,er could

be declared void. That in some Indian- service laws &xpress authority

ruhngs on the subject and has flh,ally decided thtat in India -suc;h'

B i ot

e




ratr A IS

was glven to executrve to pass such retrospect ive orders {.Para 1210 ¢
o 14 of the Judgment) It was then hnal\y held that in thosa cases where

no express.authorlt\/ was given fo executwe to paas retrospectlve

_order of remova\. then .that order would be: rl\egal and. not void and

that prospectlve part can be separated from retrospe.ctjve part and;
can’ be effectlve prospectrvely The oprmon m Dr Muhammad Abd_u!i'.

Latif"'case ba'sed on lndlan Junsdlctlon had no relevance in Paklstan

9

becauae at the time when this. ]udgrrtent was dehvered we had a
' Judément of worthy Lahore ngh Court (PLD 1953 L 295) ‘NhICh had
declared such retrospectrve order as vord order. It was. perhaps ingthisv
'- con'te;(t that their lordshrps in Dr Muharhmad Abdui Latrf case dld not
det.i;/e%r bihdi‘ng and_conclusive j.udgment’ to be followed as’ ratlorand

left the matter undeclded by grvrng just passrng remarks which wou’ld

' be treated merely as obiter. And now in Paklstan two judgments'zdif
augo%t Suprem‘e Court refe'rred to above have dedared such order a;s
vojd drder. The t.'rrstq'uestion.is decided in posrtlve, ..

6. Now thls ‘tribunal is to see whether la retrospective ~§§0id order m this

-~ area’ can be modlﬂed and prospectave portion he separated as

rquTrfj effectrve and 1egal This would need discussion ahd apphcatlon of'

T B o 4 such severance. The’first conclusion as.draw.n by'this'.'t‘ribunal and the

status of void order It was understood that smce vo d order was a

i

' _mmd as we have farled to lay’ hand on any Judgment which prohrblted,

: FST m case reported in [2007 PLC {C. S} 5 ] was . oa-.ed only on the '

IR —————



i

‘nulhty hence could not be rectrfred One other Judgment"o'n the ‘sam'e}'

'pomt lS 1993 pPLC (C.S) 308 of FST entrtted Abbas Alii v Thv 'Execultrvel
Engrneer and others. We have also farled to lay haind on anv Judgment
of superror courts whlch al‘\ows suc_h;rectificatjlon of vc;id orders(_
Indran judgments and Dr Muhammadb Abdul La.tif. jud’gment a:lliorvv
such. .Severance but as drscussed above in '\ndia su_ch_order is onlv
. rHegal and not void. In Dr Muhammad Abdul Latif case the orderi'vv':ats_: .
held rﬂegal and not void on lndran pattern ). .We are novv'to ceme oiutt
of thls |mbrogho bv app\ymg juristic sense and prevalent ruleﬁis';’of '. '
.inte_rpretatio'n on the subject'.

. The assrstance and help can be sougnt from jurtsprujr'nc& ef.vires:o:f'

1

laws We know that Courts while declarmg any law as Itra vrres have

T
rl

a tool and techmoue to save valid portion of u!tra vrrvs laws Thrs 1s',

o caHed rule of readmg down and severance This leads ius to conclusro’ln
‘ that rf any’ law is declared ultra vires then lega\ porrron if separabfe
“can be saved and need not be heid 10 be ultra vrres in toto due to: lts

bemg so\elv in conjunctron w1th bad \aw Though thrs tool is avarlable

in saving ¢ratutes but on the same analogy it can be Used in executrve

‘ or'de'_'rs. Similarly if any legal portion of an executive‘order is sepa;rable'
CASTED ' | a

then there seems no hurdle in not saving the s-ame. Secondly th'e

b -,“.’&%retrospectrve order is not held to vord ab initio. by august S_up:reme :

Coutt but only void. Only FST [2007 PLC(C S)S] has reclared it as such "

' but wrthout any reference to* any - form of Jurrsprudence The




UV S S PR T

o Latrmit

)

"dlffer ﬁ ’ is that the former is mvahd nght from the foundatlon and

cannot be corrected But the latter is. not mva'rd from tl\e start but

.“1

has been made invalid subsequent\y n retrospectlxe order the '

foundatron is vahd and whole proceedmgs are valid and onl\/ in the

ﬁnal order the termination‘is made retrospect;ve. Tms trlbuna\ rs

therefore of the view that question noV2 as framed is decided in

posrtive\y hoidmg that such order can be modlfled .

Commg to the thrrd questron this trlbunal is of the view that since the. :

retrospectlve order is held to- be a vord order no limitatlon would b.e},.

-\

afte_r fdeclafing the appeals to be w'thm trme The tnbunal cannot ,

rectlfy any such order wi-thout a:"ssumi,ng ‘jurisdir._:tion a.nd- no
Junsdrctlon can be assumed without brrngmg the appeal within tinmie. |

In. the* last this trlbunal deems it appruprlate to discuss ©

,of Punjab Service Tribunal on subject Thrs isin case entrtled ”l}*sonu!

" Hag Chaudhery v The Deputy Commrssroner (198 PLC (C S) 511)

According to, ‘this

‘mOdlfl(-‘d Thls opmron is based not on any ruling but on wordrngs

. used m Noor Muhammad s case In Noor Muhammod case the. rourt

o.b_serVed that order Wo.uld not operate

prospectrvely From th|s observa'rion the Punjab Serwce Trrbunal held

that such retrospectlve order was not vord and could be rectrfred But

B

!

‘ attracted to chal\enge the same. If Imntatron is apphed then hoWatheﬁ

'tribunal would rectn‘y the same as rectlﬂcatlon Would be made on\yr '

ne]Udgmedtg »
]udgment the error -of retrospectivity can be'

' retrOspectlvely but :




tthls tnbunal with due deference is not mclrned to..a.c‘cept:‘thei
conclusmn of the Punjab Serwce Tnbunal about void status of the ;

e - ' Iy
'retro'sp‘ectlve order as the august Supreme Court . in Noor‘-;;
Muharrrmad’s case has categorlcally held such order as vord order.:

The Supreme Court did not drscuss the rectification in this Judgment.
‘However the effect from-prospectlw date as observed by august
. Suoreﬁwe Court would strengthen our akove conclusion that the
prospective oa'rt can-be severed and protecied despite thje nature ofé
: the'or;der as void;. '
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