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Sr. ADate_ of Order or other proceedings with signature of Judge or
No | order/ Magistrate
proceedings
1 2 3
BEFORE THE KPK_SERVICE TRIB UNAL, PESHAWAR
N Appeal No. 1030/2014
Zahir Ullah Versus Government of Khiyber Pakhtunkhwa
through Secretary P.H.E Deptt. Peshawar etc.
JUDGMENT
11.05.2016 MUHAMMAD AZIM KI—IAN AFRIDI, CHAIRMAN:-

Appe]]ant with counsel and Mr. Ziaullah, Government

Pleader for respondents present:

2. Mr. Zahirullah S/O Gul Rehman hereinafter refcrreq to as
the appellant has preferred the instant service appeal under
Section 4 of the Khyber Pakhtunkhwa Service Tribunal Act,
1974 against the original order dated 26.03.2014 vide which he
was granted Compensationate Allowance at the rate of 50% of
the pension.in view of Section 19(3) of the Khyber Pakhtunkhwa
Civil Servants Act, 1973 r/w Rule- 1.8(a) and Rule-1.9 of the
Khyber Pakhtunkhwa Pension Rules where-against  the
departmental appeal of the appellant was also dismissed vide

order dated 16.07.2014.

3. DBrief facts giving riée to the preselﬁ appeal are that the
appellant was serving as Head Clerk in PHI Division, Mardan
when subjected to enquiry and his services were dispensed with
constraining the appellant to prefer Service Appeal No. 528/2010

before this Tribunal which was disposed of on 16.11.2011 with
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the directiohs to the respondents to consider the application of
the appellaﬁt for grant of pensionary benefits on humanitarian
grounds keeping in view his long service in the department. On
the basis of the said directions of this Tribunal the appellant was
allowed pension at the rate of 50% vide impugned order dated
26.03.2014 where-against he preferred departmental appeal on
16.5.2014 which was dismissed on 16.07.20}4 and hence the

instant service appeal on 11.08.2014.

w

4.  We have heard the arguments of learned counsel for the
appellant as well as Mr. Ziaullah, Government Pleader for the

respondents and record perused.

5. For facilitation and convenience Section 19(3) of the
Khyber Pakhtunkhwa Civil Servants Act, 1973 is reproduced
herein:-
“No pension to a civil servant, who is otherwise entitled
to it, shall be admissible to him, if he is dismissed or
removed [rom service for reasons of discipline, but
Government may sanction compassionate allowance to
such a civil servant, not exceeding two-third of the
pension or gratuity which would have been admissible

to him had he been invalidated from service on the date
of such dismissal or removal.

6. It was not disputed before us that the case of the appellant
was 1o be considered ﬁnder Section-19(3) referred to and
reproduced above according to which government was to
sanction companionate allowance not exceeding 2/3 of pension
or gratuity admissible to a civil servant invalidated from service
w.e.f: the date of dismissal or removal from service.

7.  We are"of the humble view that pension allowed to the

appellant at the rate of 50% is in accordance with the provisions
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of law and limits prescribed therein. No substantial and weighty

arguments or material on record was referred to necessitating

interference or indulgence in the assessment order of

compassionate allowance impugned before this Tribunal.

8. Tor the above mentioned reasons the appeal is dismissed.

Parties are lelt to bear their own costs. File be consigned to the

record room.

- Aaiil}lan/ é
o
(Abdul Ijatif')/ / ’
Member

ANNOUNCED
11.05.2016
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Secuiity & Process Feg »

Appettant Deposited

.27.03.2015 _ Counsel for the appellant present. Learned counsel ?or the
appellant ai'gu'ed that the appellant was charged in a criminal caﬁe from
which he was acquitted by the Court of Sessions as well as ngh Court.
That oh the basis of involvement in the criminal case, the appellant was
dismissed from service against which the appeliant preferrediservice
appeal which was dismissed on technical ground. That vide judgment
dated 16.11.2011, t_his Court directed to consider the case of the
appellant for pensionary benefits and on the strength of the directives
of the Tribunal the  impugned order dated 26.3.2014 was pass:ed vide
which 50% pensiorf was allowed to the appellant. That the agpellant
preferred departmental appeal against the said order on 16.5.2014

~ which was rejected-on 16.7.2014 and hence the present service appeal
on 11.8.2014. |

‘That'the appél!a-nt is entiﬂed to full pensionary benefit§ as he

was not a convict and was acquitted by the Court from the criminal
charge. | _ _ -

Points urged need consideration. Admit. Subject to deﬁoé‘i"t_ of

security and process fee within 10 days, notice be issued to the

|
Cha%an

1

respondents for written reply for 22.6.2015 before S.B.

22.06.2015 - Appelilant in person and Mr. Qaisar Zéman, Supdt. alongwith
Addl: A.G for respondents present. Requested for adjournment. To

come up for written reply/comments on 11.8.2015 before S.B.

Chbfnan
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13.11.2014 Clerk of counsel for the appellant present. Smce
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‘Tribunal is incomplete, therefore, case is adjourned to 26'12'%014

for the same.
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Counsel for the appellant present and requested :i_for

- adjournment. To come up for prqlir‘r}’inéry hearing on 27:03.201:5.‘

~

Member
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* | Gohar Al Advocidte rrf'gy_‘_be\entered in the Institution register

. and put up to the Worthy Chairman for preliminary hearing. ~

hearing to be put up there on Z 2 - //’_ /00/4
. . v MR 2

Form- A
" FORM OF ORDER SHEET
'Courtof . ‘ | '
Case No. 1030/2014
S.No. | Date of order Order or other proceedings with signature of judge.or Magisfrate
| - Proceedings - N
1 N 2 | 3 -
e ] ta e L b - oo
1 1‘1/08/20‘14‘_- " The appeal of Mr. Zahir ullah presented today by Mr.
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This case is entrusted to Primaryﬁ Bench for preliminary
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'\3% EEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

l, PESHAWAR.
Service Appeal No. 20 30 /2014
- Zahir Ullah .......... e, e, e ...... (Appellant)
VERSUS

, Governrﬁent of Khyber Pakhtunkhwa through - Secretary
Public Health Engineering Department, Peshawar and

others.....cooviiiii e (Respondents)
INDEX
S.No Description of Documents Annex Pages
‘1. " | Service Appeal - 144
2. | Affidavit - | 5
3. | Addresses of the parties 6
4. |Copy of impugned order dated A 7
26/03/2014 of half pension
‘5. | Copy of departmental appeal | B | 89
6. |Copies  of  rejection  of| C 10-11
- | departmental appeal | |
7. | Wakalat Nama ' 12
et

Appellant
Zahir Uliah

‘%{
Gohar Ali

Advocate High Court,
Peshawar.
Cell No. 0345-9082942

Through

Dated: 11/08/2014
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'BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR.

Service Appeal No. M/QO 14 mg% /%

Zahir Ullah S/o Gul Rehman R/o Village Daulat Pura,

. Tehsil and District Charsadda, Ex-Head Clerk Public Health

‘t'%

Sauiotens

19

Engineering Division, Mardan.................. e ;;....(Appellaht)

| . 'VERSUS

. Government: of Khybér -'Pakhtunkhwa through Secretary

Public Health Engineering Department, Peshawar.

.Chief Engineer (North) Public Health Engineering

Department, Peshawar.

. Superintending Engineer Public Health Engineering Circle

Mardan.

. Executive Engineering (XEN, P.H.E) Engineering Division,

................. vt (Respondents)

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
'SERVICE TRIBUNAL ACT, 1974, FOR FUL
PENSION AGAINST THE IMPUGNED ORDER
NO.  SO(ESIT)/PHED/14-5/2012 DATED
PESHAWAR,  JULY, 16, 2014, ' VIDE

DISMISSED/ DISPOSED OFF APPEAL OF THE
APPELLANT AGAINST THE IMPUGNED ORDER
f NO. 21/E-2/PHE (N) DT PESHAWAR

26/03/2014 VIDE AWARDED 50 % PENSION

TO_THE APPELLANT, INSTEAD OF FULL -
PENSION.
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Respectfully Sheweth:

i

Appellant submits as under:

~That appellant submitted an appeal before the august

Tribunal for pénsion benefit bearing No. 528/2010 |

" which was: disposed off dated 16/11/2011, and

department failed for implementation/ execution

which was finalized and awarded 50 % pension to the

appellant as annexure “A” impugned order of Chief

Engineer North dated 26/03/2014. -

A

2. ~ That appellant was aggrieved of the order impugned as

. appellant was entitled for full pension but awarded

50% as annexure “A”).

That appellant aged 60 yearsAand not convicted but

acquitted.

That appellant has completed 60 years of age during

: proceeding the cases.

That appellant has filed an appeal to respondént No. 1

‘as -annexure “B”.
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6. That the depaftmental appeal' of the appellant was
- (iispdsed off and filed by respondent Nd. 1 who denied
' ‘bc‘ol award full pension. (Copy is attached as annexure .

l “IC”). -

7. That appellant is constrained to approach this august

-Tribunal for redresal of his grievances inter-alia on the

: following grounds:

. GROUNDS:

~A. That impugned order of the respondenfs is unlawful,

illegél and not tenable in law.

‘B.- That order of the respondent department is not a

speaking order, not accepted in the eyes of law.

~C. That appellant has crossed 60 years of age, entitled for

full_peﬁsion, not 50 %.

- D. : That the rules 'referred bylthle department are not

applicable.
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E. That the service invalidated by the appellant is

P

'lqualified serv}ice, should not be -,df,fprived of pension
_j 'beneﬁt. |

F. That the rule S-19(2) of Civil Servant Act 1973% is
| tgppiicable. | | |

| G. That appellant may please "be ‘allowed to rely on-

additional grounds at the time of arguments please.

It is, therefore, prayed that on acceptance of this

\ | appéal, the impugned order of 50 % pensibn may

. piease be. set aside and full pension may graciously be

awarded to the apﬁéllarit, please. =

T
Appellant =~ =

- Zahir Ullah

Go hﬁ

Advocate High Court,
Peshawar.

Through

Dated: 11/08/2014
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‘BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR.
Service Appeal No. /2014
Zahir Ullah ..ol (Appellant)
| |
VERSUS

GOVCI"Iilant. of Khyber Pakhtunkhwa through Secretary -
‘ Public' Health Engineering Department, Peshawar and

others..........ooooeven. S SR (Respondents)

' ADDRESSES OF THE PARTIES:

~ Zahir Ullah S/o Gul Rehman R/o Village Daulat Pura,
Tehsil and District Charsadda, Ex-Head Clerk Public Health
~.Engineering Division, Mardan.

| RESPONDENTS'

1. Government of Khyber Pakhtunkhwa through Secretary
Public Health Engineering Department, Peshawar.

2. Chief Engineer (North) Public Health Engineering
Department, Peshawar.

3. Superintending Engineer Public Health Engineering Circle

Mardan.
4. Executive Engineering (XEN P.H. E) Engineering Division,
Mardan.
__ oS
Appellant-

Zahir Ullah

Through

‘Dated: 11/08/2014 = Gohjr%? |

Advocate High Court,
Peshawar.
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“BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
Service Appeal No. /2014
Zahir Ullah ..................... ST TR (Appellant)
VERSUS

Governmént of KhyberPakhtunkhwa through Secretary
- Public Health Engineering Department, Peshawar and

Others.......coooeeeeieeiiinnnnn, JEPUUUUUUT SRS R SRR (Respondents)

AFFIDAVIT

"1, Zahir Ullah S/o Gul Rehman R/o Village Daulat

Pura, Tehsil and District Charsadda, Ex-Head Clerk Public
 Health Engineering Division, Mardén, do hereby solemnly
affirm and declare that all the contents of the accompanying
Application & Service Appeal are true and correct to the

:'bes't/ of my knowledge and belief and nothing has ‘been

2,,,.—-\_1000—_

DEPONENT

| concealed from this Hon’ble Tribunal.

MEZ  1910)-02498%-5
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The Secreatry to :
Government of KPK !
PHE Depa,rtment, Peshawar.'-

DEPARTMENTAL APPEAL AuAINST THE ORDER NO.

21/E-2/P.H.E (N) DT: PESHAWAR THE 26/03/2014
FOR FULL PENSION BENEFIT

Respected Sir,

D

The appellant submits as under-
That appellant was employee of P.H. E 1nvolv d in
crrnmal case but was- acquitted upto ngh Cou on'

merit as l'10110111 able acqulttal of the employee -

That appellant renclered more thanl8 years ouallned

. service, is entltled for fulfill pensmn but the aufhorlfy

PHE (N) has glven 50 % on Compensa’aon Allowance
under Civil Servant Act 1973 §-19 Wthh is not
apphcable on the apphcant because the penalty has not
been proved against h1m as copy attached. |
-

That in the said rule if penaltyl, is proved evel; +he“: 273 of
fott ;oﬁcdq 15 to be invalidated but the J.ppCAid"ir Vas
deprived of it. - | l. -
That appellant is not mvolved in cr1m1na.l case, om with

malafide intention, was dragged 11 crlmma.l ease

That the rules 1eferred by the authorlty am 'not'

applicable in the case of the appellant. Y
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6. That appellant has crossed the pension age 60 years

during the proceeding' against him as no fault proved on
his part. |

7. That no such rule of 50 % is invalidated or prescribed in

the act or rules of pension.

8. That if a. am employee completes invalidate service /
qualified service should not be deprived of the facilities of

pension.
L9/ . That S-19 (2) of Civil Servant Act 1973 is applicable.

10. That the order is not speaking order as employee order of

dismissal is neither modified nor set aside, but still in the
field.

It is, therefore, requested to grant full. pens1on to the
appellant please.

Dated: 1&8% May, 2014

Appellant

- gf ., 2
b
S/o0 Gul Rehman ,
R/o Village Daulatpura,
P.O. Umbadar
Tehsil and District Charsadda. -
Ex-Head Clerk, P.H.E. Division.
Mardan.
o34y 8198 122
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GOVERNMENT OF KHYBER PAKHTUNKHWA -
PUBLIC HEALTH ENGG: DEPARTMENT

No.SO(Estt)/PHED/14-5/2012 .
Dated Peshawar, the July 16, 2014

2y Mr. Zahir Uliah S/o Gul Rehman, . e
#5¢ ex-Head Clerk PHED, - !
f;’f#., resident of Village Daulatpura

=y P.O Umbadar Tehsil & District Charsadda

E
e
P

et

- Subject: DEPARTMENTAL APPEAL AGAINST THE ORDER NO.21/E-2/PHE
. DATED PESHAWAR, THE 26.03.2014 FOR FULL PENSION BENEFIT.

- I am dlrected to refer to your appeal dated 16 May 2014 on the
subject noted above and to enclose herewith a copy “of the Chlef Englneer
(North) PHE Khyber Pakhtunkhwa Peshawar letter No.01/E-2/PHE (N) dated
30.06. 2014 which are self-explanatory, for your information. E
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i } | - ' SECTION OFFICER. (ESTT)
£ & : C e
ENDSTioF EVEN NO. & DATE L b

A '1

“" Copy forwarded for mformatlon to the Chief Englneer (North)
PHE Khyber Pakhtunkhwa Peshawar w/r to his letter quoted above
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! © Subject:

Reference:

1) .

AT ARl A TR A Ael N

e

p- 7

OFFICE OF CHIEF ENGINEER (NORTH) .
PUBLIC HEALTH ENGINEERING DEPARTMENT =
KHYBER PAKHTUNKHWA PESHAWAR
PhA091.9211554, FAX#091-9211407, E-mail: northphed@gmail.com

Mo O JE-2/PHEQN)
. Dated Peshawar the; SO /06/2014

The Secretary, . o
Govt. of Khyber Pakhtunkhwa, .
Publ}c Health Engg: Department, - '
Peshawar

DEPARTMENTAL APPEAL AGAINST THE ORDER NO.21/E-2/PHE (N)

DATED PESHAWAR, THE 26.03.2014 FOR FULL PENSION BENEFIT

Your letter No. SO(EsttyPHED/14-5/2012 dated 05.06.2014. h

The following detail is submitted in the matter as desired:

——-

The appellant was filed an appeal No.528/2010 in the Services Tribunal againét '
the order of his dismissal from services on the. basis -of his acquittal from the
criminal charges by the competent court of law. Conseé;uently the Honorable

Service Tribunal disposed of the appeal with the direction t0 the departmental

authorities to consider the appeal / application of the appellant for the pensionery =~

benefits on sympatheiic ground’ due to his long service in the de'par»tment,' his -
acquittal from criminal charges and disposal of ‘his appeals -on legal / technical -
grounds and decided to finalize thé matter within ‘03 months as per order sheet
dated 16.11.2011. Accordingly the department moved a summafy to competent
authority (Chief Minister) wherein 50% conllpassionaté.allowahce at the pension
rate was allowed to the appellant Mr. Zahirullah K'han_.Ex.-H:ead Clerk Public
Health Engineering Division Mardan vide office order No. 21/E-2/PHE (N) déted
26.03.2014 (as attached). o o

The said order was also placed before Services A‘Tribunal 6n 22.03.2014, whe_réin

the court alongwith the petitioner was satisfied due to redressal of the grievance

and also ordered to place appreciation on the record for' the commendable job

“done by the respondents (Department) especially Chiet Engineer (North) Public

Health Engineering Department Khyber Pakhtunkhwa Peshawar vide order sheet
dated 28.03.2014. ' |

In light of the above the report is submitted for'the perusal of your good self and

further necessary action please.




i - BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR,

Service Appeal No. 1030/2014.

Zahir Ullah S/O Gul Rehman R/O Village Daulat Pura, Tehsil and District
Charsadda, Ex-Head Clerk Public Health Engineering  Division,
Mardan................ e (Appeﬂ nt),

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary Public Health
Engineering Department Peshawar.

Chief Engineer (North) Public Heait; sngineering Department Peshawar.
Superintending Engineer Public Health Engineering Circle Mardan.
“Executive Engineer (XEN, P.H.E) Engineering Division
":‘-"Méﬁ’dan. e, (Respondents).

LW

P

JOINT PARAWISE COMMENTS & %"‘HALF OF RESPONDE NT NO. 1,
"~ 2,3 & 4 SERVICE APPEAL NO. 1634/2514,

Respectfully Sheweth!

Preliminary Objections:-

The appellant has no cause of action/locus standi.

The instant appeal is badly time barred.

The appellant has not come to Honcrabie Court with clean hands.

The present appeal is liable to be ciam'ssed for mis joinder/ non joinder of
necessary parties. .

The appellant has filed the instant sj.¢ai on malafide motives.

The instant appeal is against the prevaiiing laws and rules.

The appellant is estopped by his own conduct to file in present appeal.

The instant appeal is not maintainable in the present form and also in the
present circumstances of the issuc. . ,

9. This Honorable Court has no jurisdiction to adjudicate the present appeal.

S

% N & »

ON FACTS:-

1. Correct to the extent that the appeliaa: wbmltted an appeal before the August
Trlbunal,bearmg No. 528/2611. see ing pension benefits. But the appeal
was. disposed off by Tribumi with direction to consider his application on

" humanitarian grounds, due to Lis tong service in the department within 3
months. The department submitted summary to the competent forum (Chief
Minister) wherein 50% compassionate allowance at the pension rate was

~allowed to appellant. The said ... was also placed before the Honorable

i’ - -\
o . e & 9



Tribunal on 22/03/2014, wherein the court along with petitioner showed
satisfaction for the commendable job done by the respondents.

2. Asreplied above.,
3. Pertains to record.
4. Pertains to record.
5. Correct.
6. The appellant was awarded 50% compassionate allowance on the orders of
* competent forum. :
7. The appellant has got no causé of action to file instant appeal.
ON GORUNDS:-
A. Incorrect. As the appellant has been compensated on humamtarlan grounds.
B. Incorrect. Speaking order has been passed
C. Incorrect. As replied in para 1 of fact.
D. Incorrect. The appellant was treated as per rules.
E. That the pension benefits were allowed 50% by the authority.
F. As replied above.
G. The respondent seek permission ‘to raise additional grounds at the time of
- arguments. |
Ke
(Respondent No. 1) (Respopftént No. 2) -
SECRETARY PUBLIC HEALTH CHIEF EN FER (NORTH)
ENGINEERING DEPARTMENT PUBLIC HEALTH ENGINEERING
PESHAWAR DEPARTMENT PESHAWAR

( gsp%ndent No. 4)
-EXECUTIVE ENGINEER
PUBKIC HEALTH ENGINEERING
CLE MARDAN - DIVISION MARDAN

Va L N\
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- BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUN KHWA,

- - - PESHAWAR.

‘ Service'iAppeal No. 1030/2014

Zahir Ullah............. ST S (Appellant)

VERSUS

Government of K.P.K through Secretary P.H.E, Peshawar anld'

others....................... F ....(Respondents)

REJOINDER AGAINST THE REPLY OF

RESPONDENTS, ON BEHALF OF THE

APPELLANT. | o

Respectfully Sheweth:

The ’appel-lant submits as under:
Repiy to the preliminéry objections.

1. That appell.ant has got cause of action/ locus

standai to file the appeal.

AR
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N

That the instant appeal is in time. o

That the appellant has come to this Tribunal with

cléan hands.

I
|

! : " ’
That all the necessary and important parties are

impleaded.

That the instant appeal is filed with the bonafide

intention.

Thaﬁ the present appeal is in accordance with law

act and rules.

That appellant has acquired his right according to

law and rules.

~That the present appeal is maintainable - in its

present situation.

That this Tribunal has jurisdiction to adjudicate

upon this matter. -
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REPLY TO FACTS:

1. ~ That Paré No.1 of the appeal is cofrect énd its reply
regarding satisfaction on the departmeﬁta.l remedy
is totally wrong and denied becauée it is not
according to law, rules and ap‘perllant was not
Eonvicted but honorably acquitte'd,' moreover long
service enfitles, the appellant for full pensionlwhich
were not considered by the résporidents and thé
respondents has referred the authority is not a legal
one so denied because the guthority is Chief
Secretary  or | Secretary Public Health and

Environment.
2. That Para No. 2 is also denied as above.,

3. That Para No. 3 is not replied which amounts to

admission on the part of respodntrns.
4. That Para No. 4 is as above.

O.  That Para No. 5 is admitted by the respondents.



6. That 50 % compensate allowance is upon the order

of:“ incompetent authority as Minister is not

authority in service rules and law.

7.  That the appellant has cause of action to file the V

present appeal.

GROUNDS’:

All the) grounds‘ of the appeal are correct while their

replies are incorrect, so denied.

It is, therefore,. prayed that on acceptance of
this rejoinder, the appeal of the appellant may
pleaéed be accepted and their reply may please be
dismissed. ~

| ‘Any other relief which deems fit may also be

granted in the favour. of appellant.

Appellant

Through . %

Dated: 19/03/2016 ' Gohar Ali Khweshgi
: Advocate High Court,
Peshawar.



BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

PESHAWAR

b
i

Servicei’ Appeal No. 1030/2014

Zahir Ullah................... e, ...... (Appellant)
VERSUS

Government of K.P.K through Secretary P.H.E, Peshawar and

e (Respondents)

AFFIDAVIT

I, Zahir Ullah S/o Gul Rehman R/o Village Daulat Pura,
Tehsil and District Charsadda, Ex-Head Clerk Public Health
Engineering Division, Mérdan, do hefeby solemnly affirm and
declare that all the confents of the accompanying Rejoinder
are true and correct to the best of my knowledge and belief

and nothing has been concealed from this Hon’ble Tribunal,
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
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No.__ 793 /ST Dated _16 /57 2016

To B
The Chief Engineer (North) PHE, }

Government of Khyber Pakhtunkhwa, !

Peshawar. ’
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- 1
Subject: - JUDGMENT :

I am directed to forward herewitlh a certified copy of ludgcmcnl dated
l 1 5.2016 passed by this Tribunal on the above subject for strict compliance. ]
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IIncl: As above \ I
M/
REGISTRAR ™
KHYBER PAKHTUNKHWA
SERVICL: TRIBUNAL
PESHAWAR.



