14 Juné, 2022 Clerk of counsel for the petitioner present. Mr.
p p
Naseerud Din Shah, Asstt. AG for the respondents present

Counsel are on strike.

Learned AAG seeks further time to submit
implementation report. Request is accepted. To come up for

implementation report on 28.07.2022 before S.B. Original file

Q

be requisitioned.

) (Kalim Arshad Khan)
| . Chairman
28.07.2022 No one present on behalf of petitioner. Mr.

(,Ma’ Y4 F’l;{t-l/({ M) ?ﬂi Kabir Ullah Khattak, Additional Advocate General present.
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Form- A
FORM OF ORDER SHEET
Court of
Execution Petition No. . 139/2022
S.No. Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 15.03.2022 The execution petition of Mr. Adil Badshah submitted today by
" Mr. Aslam Khan Tanoli Advocate may be entered in the relevant
register and put up to the Court for proper drder please.
REGISTRAR =
o This execution petition be put up before to touring S. Bench at
Abbottabadon |9~ oG- 2022 .
CHAIRMAN
19.04.2022 Mohammad Aslam Tanoli, Advocate for the

petitioner present and requested "that as the
petitioner was serving as Constable in District Police
Kohat, therefore, the Execution Petition ih hand may
he fixed before the ‘S.B at Principal Seat Peshawar.
Request is genuine, therefore, notice be issued to the
respondents for submission of implementation report
on 14.06.2022 before the S.B at Principal Seat
Peshawar. N /
S
(Salah-Ud-Din)

Member (J)
Camp Court Abbottabad
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| BEFORE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Execution petition No\sﬁ/%’J/?/

Adil Badshah (Constable No. 975, District Police Kohat) ......... (Petitioner)
Versus
Provincial Police Officer, KPK Peshawar.

Regional Police Officer, Kohat Region, Kohat.
District Police Officer Kohat..........ooooviiiiiinnn. (Respondents)

W

EXECUTION PETITON IN SERVICE APPEAL NO. 4056/2020.

INDEX ,
S/No. | Description of documents Anne- |Page
Xure No.
1. Execution petition. 0/’_ 05/
2. Service Appedl “AY
ce PP b~ {0
3. KPK Service Tribunal Decision dated|“B" /
04-08-2021 {1 =1
4. Wakalatnama
i

j oS
PETITIONER
HROUGH
MOHAMMD‘ASLAM TANOL

ADVOCATE HIGH COURT
Dated {/-03-2022 HARIPUR
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Execution petition No.................

Adil Badshah {Constable No. 975, District Police Kohat)

Versus

Provincial Police Officer, KPK Peshawar.
Regional Police Officer, Kohat Region, Kohat.
District Police Officer Kohat........ccoveveiiviiiiii.. (Respondents)

W~

EXECUTION PETITON IN SERVICE APPEAL NO. 4056/2020 FOR
IMPLEMENTATION OF JUDGMENT/DECISION DATED 04-08-2021
OF THIS HONOURABLE SERVICE TRAIBUNAL ON CONDITIONAL
AND PROVISIONAL BASIS TILL OUTCOME OF CPLA (IF ANY)
FLED BY RESPONDENTS/POLICE DEPARTMENT AGAINST
PETITIONER.

Respectfully Sheweth:

1. That 'peTiﬁoner fled the ftitled service appeal No.
4056/2020 before this Honorable Service Tribunal
against the orders of Respondents whereby
appellant was compulsory refired from service dnd
his departmental appeal rejected in flagrant

violation and negation of law, depor’rmen’rdl rules



1]

and regulations. (Copy of the service appeal is

attached as Annex-“A").

That this Honorable Service Tribunal while accepting
subject service appeal No. 4056/2020 issued the
judgmen’r/decision dated 04-08-2021 that ‘the

instant appeal is accepted and appellant is entitled

to honorable retirement along with ancillary benefits.

The appellant is also held entitled to the benefits

accrued under rule 10(4) of Khyber Pakhtunkhwa

Civil Servants (Appointment, Promotion and Transfer)

Rules, 1989 read with criteria for compensation of

Death/Incapacitation of Civil_Servants”. (Copy of
judgment/order dated 04-08-2021 is attached as

Annex-“B").

That after receipt of attested copy of the

judgment/decision dated 04-08-2021, the appellant
has been incessantly running for the implementation

of the aforementioned judgment/decision but no

 heed has been paid till today by respondents fo

settle the grievance of appellant.

That the respondents instead of setting appellant’s

grievance has informed him that they have filed



GROUNDS:

&)

CPLA against the judgment of Honorable KPK
Service Tribunal Peshawar dated 08-04-2021 before

the Supreme Court of Pakistan.

That there is no stay order from the Apex Supreme
Court of Pakistan Islamabad in this respect. Pefitioner
has been suffering for settlement of his grievance,
therefore, petitioner and his family members are
badly suffering financially as there is no source of

income except meager pension.

That despite petitioner's incessant approaches to
respondents, they have not settled his grievance as
decided by this Honorable Tribunal even on
conditional and provisional basis subject to- out
come of CPLA (if any) filed by Respondents/Police
Department against the petitioner. Hence this

Execution Petition on the following:

That as this Honorable Service Tribunal in its judgment
dated 04-08-2021 had decided that “the instant appeal is

accepted and appellant is entitled _ to honorable

retirement along with ancillary benefits. The appellant is
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B)

C)

D)

E)

0

also held entitled to the benefits accrued under rule 10(4)

of Khyber Pakhtunkhwa Civil Servants [Appointment,

Promotion and Transfer/Rules, 1989 read with criteria for

compensation of Death/Incapacitation of Civil Servants”.

That there is no stay order from the Apex Supreme Court
of Pakistan against the judgment and order dated 04-08-
2021 of this Honorable Service Tribunal is in the field.

Respondents must comply with the said order.

That respondents do not pay any heed to decision dated
04-08-2021 of this Honorable Tribunal, hence instant

execution petition.

That petitioner along with his family is facing financial
distresses due to having no source of income except
pension and his grievance deserves to be setftled in the
light of judgment/decision dated 04-08-2021 of this

Honorable Service Tribunal.

That instant execution petition is well within time and this
Honorable Service Tribunal has got every jurisdiction fo

entertain and adjudicate upon the same.
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It is, therefore, humbly prayed that this Honorable Service
Tribunal may graciously be pleased to accept this Execution
petition and issue necessary orders/directions to be
respondents to settle his grievance in the light of its decision
dated 04-08-2021 conditionally and provisionally subject to
outcome of CPLA (if any) filed by respondents.

~ PETITION W
HROUGH M N V

MOHAMMAD ASLAM TANOLI
ADVOCATE HIGH COURT
AT HARIPUR
AFFIDAVIT

|, Adil Badshah petitioner do hereby solemnly affirm that the
contents of fore-going petition are frue and correct to the best
of my knowledge and belief and nothing has been concealed

from this honorable court. 4 b MQIMJA

Dated: | ’ -03-2022 DEPONENT
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BEFORE HONOURABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

-

Appeal No..................

Adil Badshah, Ex-Constable No.975, District Police Kohat

Appellant
VERSUS

1. Provincial Police Officer, Khyber Paktunkhwa, Peshawar.
2. Regional Police Officer, Hazara Region, Abbotftabad.
3. District Police Officer, Kohat.

Respondents

SERVICE APPEAL UNDER SECTION-4 OF KPK SERVICE TRIBUNAL
ACT 1974 AGAINST ORDER OB NO. 1553 DATED 27-11-2019
PASSED BY THE DISTRICT POLICE OFFICER KOHAT WHEREBY THE
APPELLANT HAS BEEN AWARDED WITH THE PENALTY OF
“COMPULSORY RETIREMENT FROM SERVICE".

PRAYER: ON ACCEPTANCE OF INSTANT DEPARTMENTAL APPEAL
IMPUGNED ORDER DATED 27-11-2019 OF RESPONDENT NO.3/
DISTRICT POLICE OFFICER KOHAT MAY GRACIOUSLY BE SET ASID
AND APPELLANT BE RE-INSTATED IN HIS SERVICE FROM THE DATE
OF COMPULSORY RETIREMENT OR BE HONOURABLE RETIRED
FROM SERVICE ON COMPLETION OF 32 YEARS SERVICE WITH
GRANT OF L.P.R ETC., THE PERIOD REMAINED IN JAIL WITH GRANT
OF LEAVE ON FULL PAY INSTEAD OF WITHOUT PAY AND BY
APPONTING HIS ONE SON IN POLICE DEPARTMENT AGAINST THE
QUOTA RESERVED FOR DISABLED/GHAZIS POLICE OFFICIAL'S
SONS ALONGWITH ALL OTHER CONSEQUENTIAL SERVICE
BENEFITS.

Respectfully sheweth,

1. That appellant was enrolled as Constable in Police Department
in 1987 thus has rendered about 32 years service. Throughout his
service the appellant always performed his assigned duties with
devotion, dedication, efficiency, discipline, subordination and
honesty, serving the nation & state at all Police Stations of District
Kohat and outside the division in the best interest of public. He
has meritorious service record at his credit.

2. That in June 2012, the appellant was severely wounded in an IED
blast while on night mobile duty of Police Station Mohammad
Riaz Shaheed wherein a number of police personnel were
martyred and many went permanently incapacitated including
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the appellant (as Ghazi). A Medical Board was constituted
which declared the appellant as permanently incapacitated. All
the documents are part of the police record and have also
been provided to the authorities by appellant time and again.
Due to his physical problems in December 2018, the appellant
had applied to the worthy Provincial Police Officer KPK, Regional
Police Officer and District Police Officer Kohat for his retirement
from service and appointment of his son in his place against the
quota reserved from disabled/ghazi police employees. But
unfortunately his request was not accepted by his worthy
officers. (Copy of application is attached as Annexure-“A").

That it is in the knowledge of High-ups that due to enmity the
appellant and all of his brothers alongwith their families have
been residing in Wah Cantt, Tehsil Taxila, District Rawalpindi. Due
to the reason the appellant was often allowed 3-4 days leave for
delivering necessities of life to his family at Wah Cantt and on
return to bring warrants of accused from Central Jail Haripur
which fact is part of police record.

That as usual on 27-04-2019, Head Constable Mohammad
Younas Moharrir Police Line Kohat allowed appellant for 4/5 days
to proceed to Wah Cantt and on return must bring warrants of
accused from Central Jail Haripur and his departure was
properly recorded in Daily Dairy on 27-04-2019. Appellant
proceeded to and after staying at Wah Cantt with his family for
4-5 days, he collected warrants from Central Jail Haripur on 03-
05-2019. (Copies of warrants are as Annexure-“B").

That on 02-05-2019 while appellant was at Wah Cantt, due to
enmity he was falsely involved as an accused in FIR No. 618
dated 02-05-2019 U/S-302/34/109-PPC registered with Police
Station Kohat. On receiving the news of his involvement in
criminal case, the appellant immediately contacted Police Lines
Moharrir Head Constable Mohammad Younas and apprised him
of the situation from Wah Cantt. CDR dated 02-05-2019 is the
record and proof of conversation between Moharrir and
Appellant. But thereafter on the same day the said Moharrir with
malafide intention, immorally, illegally and with the connivance
of Rl & Lines Officer tempered the Daily Diary register and
marked the appellant as absent just to save their skins. It is
pertinent to mention here that before involvement in above
cited FIR for the last few months the appellant visitation to his
family at Wah Cantt and on return bringing warrants of accused
from Central Jail Haripur had been in practice which fact is
verifiable from the record of Central Jail Haripur and by
enquiring his immediate supervisors on oath.

That as the appellant was charged in FIR, he had to resort to
legal remedy for proving his innocence as he was at Wah Cantt
at the time of occurrence and was falsely involved. Appellant
got BBA from Learned ADJ-Ill Kohat on 22-05-2019 and joined his
duties. Appellant appeared before the District Police Officer
. Kohat and apprised him of the circumstances.
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10.

12.

@

That on 29-06-2019, BBA of the appellant was cancelled and he
was sent to District Jail Kohat on judicial remand. During his
confinement in Jail the appellant was served upon with a Show
Cause Notice No. 8498/PA dated 15-07-2019 which had to be
replied by the appellant in a state of utter confusion without
concentration of mind being behind the bars and he explained
the facts of the matter and denied the allegations against him.
The said reply was submitted to the District Police Officer Kohat
through Superintendent Jail Kohat vide his letter No. 2670 dated
22-07-2019. (Copies of Show Cause Notice and its reply are
aftached as Annexure “C&D").

That appellant remained in Jail from 29-06-2019 to 12-10-2019 fill
his release on Bail. It was not a willful/deliberate absence rather
a very compelling circumstances beyond appellant's control
being behind the bars. On the basis of Show Cause Noftice
served upon the appellant while in Jail, the District Police Officer
Kohat treated this period as Leave Without Pay by holding it
willful absence & leave without prior permission vide order OB
No.1147 dated 20-09-2019 and that appellant was called in O.R.
but he could not attend it deliberately hence ex-parte action. If
is very astonishing as to how appellant could attend the O.R.
when he was in Jail and no arrangement for his attendance was
made by departmental authorities. (Copy of order dated 20-09-
2019 is as Annexure-“E").

That on 11-10-2019, the appellant was granted bail by
Honourable High Court Peshawar whereupon he immediately
joined his duties and was also allowed 15 days medical leave by
the District Police Officer Kohat. (Copy of bail order dated 10-11-
2019 is attached as Annexure-“F").

That the appellant has been awarded with the penaity of
compuisorily retfired from service by the District Police Officer
Kohat vide order OB No.1553 dated 27-11-2019. (Copy of order
dated 27-11-2019 is as Annexure-“G").

That no proper departmental inquiry was conducted. No
Charge Sheet was issued. Neither a witnhess was called for to
record evidence against the appellant in his presence nor was
he provided with the chance of cross examination. Copy of
inquiry report, if any, was also not provided to him. Even
opportunity of personal hearing was not provided to the
appeliant thus principle of natural justice was also violated in his
case and he was condemned unheard.

That appellant aggrieved of the order dated 27-11-2019 passed
by the District Police Officer Kohat preferred a departmental
appeal dated 16-12-2019 before the Regional Police, Kohat
Region, Kohat which despite passing of statutory period was not
responded (Copy of Departmental Appeal dated 16-12-2019 is
attached as Annexure-“H") hence instant service appeal, inter
alia, on the following amongst other:-
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GROUNDS:

A)

B)

C)

D)

E)

F)

@

That order dated 27-11-2019 of respondent No.3/ District
Police Officer Kohat whereby the appellant has been
awarded with the penalty of compulsory retirement from
service is illegal, unlawful, against the departmental rules &
regulation, issued in a cursory, whimsical and arbitrary
manner, hence is liable to be set aside.

That no proper departmental inquiry was conducted. No
Charge Sheet was issued. Neither a witness was called to
record evidence against the appellant in his presence nor
was he provided with the chance of cross examination.
Copy of inquiry report, if any, was also not provided to
him. Even opportunity of personal hearing was not
provided to the appellant and he was condemned
unheard.

That according to law/verdicts of apex courts and
departmental rules, the District Police Officer Kohat was
legally bound to have waited the decision of criminal
case by the Trial Court with regard to innocence or
guiltiness of the appellant before passing punishment
order of the appellant dated 27-11-2019 impugned here in
this service appeal. But the appellant has been penalized
in a cursory and arbitrary manner without adhering to rules
& procedure laid down by law for dispensation of justice
at preliminary stages of departmental inquiries; hence
impugned order is liable to be furned down straightaway.

That as he was falsely roped in FIR due to enmity and
during the course of investigation appellant was not found
involved in the very criminal case by the Investigation
Officer due to which he has been granted bail by the
Honorable High Court Peshawar vide judgment/order
dated 11-10-2019.

That appellant had applied for his retirement from service
in December 2018 to the District Police Officer Kohat and
copies of application were forwarded to the RPO Kohat
and PPO KPK Peshawar vide letter No.1708/legal dated
29-03-2019 and the RPO vide letter No. 455/EC dated 17-
01-2019 did consider the case but the District Police Officer
Kohat did not accept retirement in violation of service
rules which resulted into colossal financial loss to the
appellant.

That the appellant remained confined in Central Jail
Kohat from 29-06-2019 to 12-10-2019 due to which he was
awarded major penalty of compulsory retirement from
service by the DPO Kohat and this period was treated as
leave without pay. The absence was not willful/deliberate
rather circumstances beyond his control due to
confinement in Jail. The punishment was, therefore, illegal
and against the departmental rules.
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G) That respondents have not freated the appellant in
accordance with law, departmental rules & regulations
and policy on the subject and have acted in violation of
Article-4 of constitution of Islamic Republic of Pakistan 1973
and unlawfully issued the impugned orders, which are
unjust, unfair hence not sustainable in the eyes of law.

H) That the appellate authority has also failed to abide by
the law and even did not take into consideration the
grounds taken in the memo of appeal. Thus the impugned
order of respondent-3 is contrary to the law as laid down in
the KPK Police Rules 1934 read with section 24-A of
General Clause Act 1897 and Article 10A of the
Constitution of Islamic Republic of Pakistan 1973.

) That appellant had become incapacitated due to [ED
blast during the course of his official duty and is a “GHALI",
therefore, according to law his one son deserves to be
appointed in police department against the quota
reserved for the sons of disabled/ghazi police officials.

J) That a leave balance of about 1488 days is available in his
credit and the period during which appellant remained in
jail deserve to be treated on duty instead of grant of leave
out pay.

K) That instant appeal is well within time and this honorable
Service Tribunal has got every jurisdiction fo entertain &
adjudicate upon the lis.

PRAYER:

It is, therefore, humbly prayed that on acceptance of instant Service
appeal order dated 27-11-2019 of respondent No.3/District Police Officer
Kohat may graciously be set aside and the appellant be reinstated in his
service from the date of compulsory retirement and the period remained
out of service/in jail be treated as on duty instead of leave without pay or
he be refired from service honorably with grant of LPR for 365 days or
Encashment in lieu of 365 days out of his leave balance and his one son
be appointed in police department against the quota reserved for the
incapacitated/ disabled/Ghazi  police officials along with all
consequential service back benefits. Any other relief which this Honoroble
Tribunal deems fit and proper in circumstances of ‘rhe C ﬁb\@ﬂ Iso be

granted.
AppellanW
Through:

(Mohommod Aslam Tanoli)
Advocate High Court

Dated - -2020 At Haripur
VERIFICATION

It is verified that the contents of instant Service Appeal are frue and correct to
the best of my knowledge and belief and nothing has been %oncei thereof.

Dated - -2020 Ap eIIcmi
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| Appeal No( 7"”*"3’

Adll Bc:dshc:h Ex—Cons‘roble No. 975 D|sTr|c:T Pohce KohoT

© VERSUS

1. Provincial Police Ofﬂcer Khyber PokTunkhwa Peshowor v
2. Regional Police Officer, Hazara Region, AbboT’robod ;

3. District Pohce Ofﬂcer Koho’r ,
| Respondenfs

- SERVICE APPEAL UNDER SECTION 4 OF KPK SERVICE TRIBUNAL
ACT 1974 AGAINST ORDER OB NO. 1553 DATED 27-11-2019
PASSED BY THE DISTRICT POLICE OFFICER KOHAT WHEREBY THE
APPELLANT HAS BEEN AWARDED WITH THE PENALTY OF
“COMPULSORY RETIREMENT FROM SERVICE". ‘

1 PRAYER: ON ACCEPTANCE OF INSTANT DEPARTMENTAL APPEAL
- IMPUGNED ORDER DATED 27-11-2019 OF RESPONDENT NO.3/
DISTRICT POLICE OFFICER KOHAT MAY GRACIOUSLY BE SET ASID. |
AND APPELLANT BE RE-INSTATED IN HIS SERVICE FROM THE DATE
OF COMPULSORY RETIREMENT OR BE HONOURABLE RETIRED
- EROM SERVICE ON COMPLETION OF 32 YEARS SERVICE WITH -
GRANT OF L.P.R_ETC., THE PERIOD REMAINED IN JAIL WITH GRANT
OF LEAVE ON FULL PAY INSTEAD OF WITHOUT PAY AND BY
APPONTING HIS ONE SON IN POLICE DEPARTMENT AGAINST THE
QUOTA RESERVED FOR DISABLED/GHAZIS POLICE OFFICIAL'S
SONS ALONGWITH ALL . OTHER CONSEQUENTIAL SERVICE

BENEFITS.

Respec‘rfu”y shewefh

o

i, ae'gistra_ That oppellcm’r was enrolled as Cons’roble in Pohce .
5 A ('th_e. Depor’rmem‘ in 1987 thus.has rendered: obou’r 32 yeOrJ )
| |

service. Throughou’r his servnce the oppellon’r always -

: E»S‘ performed  his: qsmgned- duties with devofion,

It Fob gy
A4S
| SAENS

;& : dedicoﬂo'n, efﬁci‘ency,' -discipline, subordination and

' mﬁ L honesTy,‘_-s_ervi-_ng the nation & state at all Police Stations

T P
DBAE By

Bt



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR -
Servrce Appeal No 4054/2020

. _Date of Institution 20042020

“Date of Decision ... 04.08.2021

A

Adil Badshah,'EX-Constable No.975, District Police Kohat.

(Appellant) -
| veRsUs

, Provmcral Pollce Ofﬁcer Khyber Pakhtunkhwa Peshawar and two others.

(Respondents)
“MUHAMMAD ASLAM KHAN TANOLI : L
Advocate . , o ... For Appellant
MUHAMMAD RIAZ KHAN PAIN'DAKHEIL , -
Assistant Advocate General - . ... - ForRespondents-
ROZINA REHMAN e .,M'EMBER-(JUDICiAL)
' ATIQ-UR-REHMAN WAZIR ... . MEMBER (EXECUTIVE)

ATIO UR REHMAN WAZIR MEMBER (E) - Brief facts of the case are that . -

the appellant whlle servnng as constable in pollce department was proceeded agalnst .
on the charges of his mvolvement in.a crrmlnal case reglstered agalnst him vrde FIR
No 618 dated 02 -05- 2019 U/Ss 302/34/109 PPC in Polrce Statlon Cantt Kohat. After
reglstratlon of FIR agalnst hrm the appellant was suspended from servrce vrde order
dated 08- 05 2019 and in the meanwhlle the appellant obtalned BBA from learned

- ADJ III Kohat on 22 05- 2019 and Jomed his duty On 29- 06- 2019 BBA of the
appellant was cancelled and he was sent to DlStl‘lCt Jail Kohat on Judlual remand.

Durrng conﬁnement the appellant was served wrth a show cause notice dated 15-07-

2019, whrch was responded by the appellant from Jail vide supenntendent Jail Kohat

Stn vice T'r lhun wd
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N letter dated 22-07-2019: The appellant remarned in Jail from 29-06- 2019 to 12-10-

, 2019 untrl his release on barl granted by Peshawar Hrgh Court vide Judgment dated-

' 11-10-2019. Whrle in jail, the appellant was proceeded against and as a result of
- Inquiry conducted agamst hrm the District Polrce Off icer, Kohat vrde order dated 20-

09-2019 f led the inquiry proceedrngs and treated his absence perrod as leave |
wrthout pay and ordered for release of his pay wrth rmmedlate effect Since the
appellant was in Jarl from 20-06- 2019 to 12 10- 2019 hence because of ex-parte
proceedrngs conducted against the appellant he was awarded major punishment of
Compulsory retirement from service vide order dated 27- 11 2019 Feelmg aggneved
'the appellant filed departmental appeal dated 19- 12 2019 whiich was not responded
to, hence the instant servrce appeal wrth prayers that the impugned order dated 27-
11 2019 may be set asrde and the appellant may be re- rnstated |n service and the
period remarned out of servrce/Jall be treated as on duty instead of leave wrthout

| pay OR he may be retired from servrce honorably wrth grant of LPR for 365 days or
Encashment:in lreu of 365 days out of hrs Ieave balance and his son be appomted |

against the reserved quota for the |ncapacrtate/drsabled/Ghazr Pollce off‘ crals along

\/\7 with all conseguential benefi ts.

02. Written reply/comments Were subrnitted by respondents.

03. Learned counsel for the appellant has contended that the appellant was-
enrolled in police force as constable in 1987 had rendered more than 31 years.
service; that the appellant was rmplrcated in a false FIR upon which the appellant
was proceeded ‘against and was awarded major punrshment of compulsory
‘retirement from service; that drscrplrnary proceedrngs were conducted at the back of
the appellant, as the appellant was in jail at that partrcular time; that no proper
inquiry was conducted nor the appellant was assocuated with the proceedrngs of the -
inquiry; that neither a wrtness was called to record evrdence agarnst the appellant in
hrs presence nor was he provrded with the chance of Cross- examination; that no ‘

chance of personal hearrng was afforded to the appellant and he was condemned
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' . unheard that the respondents were Iegally bound to have walted for the dec15|on of ”

the crlmlnal case by- the trlaI court before passing the rmpugned order that the-

appellant has been penallzed ina cursory and arbrtrary manner without adhenng to

rules and procedure hence the |mpugned order |s Ilable to be struck down that

clurrng the,lnvestlgatron _stage, the -appellant was’ not -fou.nd mvol_ved in the very

criminal case, due to which'he h_ad been granted bail by the Honorable.'_l-li‘g'h Court

vide judgment dated 11-10-2019; that the appellant already applied for his

retlrement'from service in December, 2018, as he was declared incapacitated by the

_'medical board, as’ the appellant had s'ustained severe injuries in a ‘bo'mb'bl-ast” when

he was on routlne duty along wrth a polrce party, where other pollce officials were

also _,|nJured and m red in the said mcrdent that the absence penod was treated

|thout pay, the appellant however was conr“ ned in ]all for the penod from }

-29-06- 2019 to 12 10- 2019 and this fact was: known to the respondents that such

~ absence was not wnllful but Was beyond control of the appellant and the punrshment

awarded to this effect was rllegal and agarnst rules and law.

04. . | Learned Assrstant Advocate General appearmg on behalf of respondents

has contended that the appellant was: declared as mcapacrtated due to an IED blast

| durlng the course of his official duty, hence he was assrgned lrghter duty as per his

request that the appellant requested for apporntment of hrs son agamst the reserve';

quota for whrch he was not entltled as appomtment of PASI is carrled out under

. sectron 32 of the Khyber Pakhtunkhwa Police Act, 2017 Wthh is basrcally meant for

the sons of Shuhada that the case of appellant also does not fall under the amblt of -

| Lrule 10(4) of the CrvrI Servants (Appomtment Promotlon and Transfer) Rules 1989;
vthat the appellant was declared Ghazr hence he was facnhtated in grant of leave as
' and when he moved application in thrs regard; that upon regrstratlon of FIR agalnst

- hlm, he was proceeded agalnst under the relevant rule and law and taklng a lenlent o

- view, “he was awarded -maJor penalty of compulsory retlrement frorn. servrce, keepmg

~ - in view the length of his service and being declared as incapacitated; that since the




appellant committec_l a professional. misconduct for‘which an.'inquiry was conducted
against 'the". 'appe-lvlant on'“ the ”sc0res' of charge. o.f his involvement in a
| crlmlnal/murder case and he was afforded opportunlty of personal heanng but he_'
»dellberately avoided- such opportunlty, that the charges leveled agalnst him were

proved beyond -any dotibt, hence on cornpletlon of i _mqurry, he- was awarded major

- punishment.

05, 'We have heard Iearned counsel for the' partles and have 'perused the
record. A perusal of record would reveal that the appellant was initially appomted as
constable in 1987 Durrng the course of hlS serv:ce, the appellant sustalned severe
ln]urles in an IED blast while on nlght moblle duty, wherein a number of pollce
officials embraced Shahadat and“others went permanently incapacjtate'd including the‘
appellant: who were declared. Ghazi. The avallable record Suggest's that the attitude
of respondents was sympathetlc W|th the appellant ‘SO he was assngned Ilghter duty
of a telephone operator On 19 12-2018, the appellant filed an appeal before the.-
Provincial Police Ofﬁcer for retlrement from servrce on account of permanent
invalidation as well as. requested for apporntment of h|s son in pollce department .

agamst quota reserved for mcapacutated employees son under rule 10(4) of Khyber

Pakhtunkhwa Crvnl Servants (Appomtment Promotlon and Transfer) Rules 1989 read
with criteria for.compensatlon of Death/lncapacltatio‘n of civil servants.. Rule 10(4) of-

~ the rules ibid prbvides as under:

» "Where a avil serva/i_t dies or Is- rendered /'ncapac/tated//hva//‘dated permanently ddf/’ﬂg service then
notwithstanding the procedure provided for in sub-rule (2), the appointing authority may appoint one of the
c/z//dren of such civil servant, or If the child has not attained tfre age prescribed for appointment in Go vernment -
 Service, the widowywife of such civil servant, to a post in any of the Basic Pay Scales 1-10: Prdl/io’ed that the chitd
or the 'W/'o’ow/W/fe as the case may be, possesses the minimum qualification prescr/'bed for appointment to the
po'st Provided further that if theére are two W/dows/wives .of the deceased civil servant preference shall be given
to the elder W/daw/W/fe Provided also that the: appointment under this sub rule /s subject to availability of a
vacancy and If. more than one vacanc/es in different pay scales are ava//ab/e‘ at a time; and the child or the
widowywife, as the case may be, possesses the gualifications making him or her eligible for appointment in more '
- than one post, he /she shall ordiparily be appointed to the post car/hhg ﬁ/’gher pay scale. Provided further that

- this shall not app/y to any post in BPS-1-10 falling in the purwew of the [/(ﬁyber Pakhtun/(hwa] Public Service’
C0/77/77/55/0/7




the respondents for grant of such compensatlons and retlrement,*t

meanwhlle an FIR was. lodged agamst him on 02 05-2019 by h|s opponents

appellant preferred to adopt the legal course and obtalned BBA from learned ADJ-IIL ~

g

'Kohat on 22- 05 2019 and Jomed his duty His BBA however, was cancelled on 29 06—

2019 and the appellant was sent to jail on JUdICIal remand where he remained till
12-10-2019. The appellant succeeded in convmcmg the Court that the - appellant .
along Wlth famlly is reS|dmg in Wah Cantt due to enmlty and he was falsely
lmphcated as an accused in the said FIR, he however was on leave and was present
at that particular tlme in Wah Cantt which. fact was. confi rmed by the |nvest|gat|on
officer from the ccrv footage installed in the ATM machlne of MCB Bank Ltd Wah
Canitt, where the appellant used the ATM machme at the tnme of occurrence and
based on such evidence, the appellant was granted post-arrest bail by the honorable
High Court Peshawar on 11-10- 2019 and the appellant again Jomed his duty, but in

the meanwhlle ‘the respondents had almost completed dlsoplmary proceedlngs

u - against him in his absence,

06. ‘We have noted that the appellant remamed in Jall from 29-06- 2019 to 12-
10 2019 and durlng the period, dlSCIplInaI'y proceedmgs were conducted agalnst the
appellant in a haphazard manner in his absence Record shows. -that only show cause |
notice dated 15-07- 2019 was served upon the appellant wnthout aid of | Inquiry off‘ icer,

- through Supermtendent Jail Kohat, to WhICh the appellant responded but not wrth

| concentratlon of mind; that the proceedmgs drawn against the appellant were not
only in negatlon of -justice, but also suffered from a huge lrregulanty by fallmg to
hold a regular mqurry Rellance is placed on PLJ 2005 Tr C. (Serwces) 202. Later on,
an inquiry was also conducted to thlS effect and the mquury oﬁ'“ icer submltted his
report on 20-08-2019 but- agaln -the appellant ‘was not associated ‘with the
proceedlngs Record reveals that no charge sheet/statement of allegations had been

served upon the appellant and admittedly the appellant was not Aal‘forded opportunlty
. STED
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. of personal hearlng as the appellant was in jail durrng lnrtratlon and conclusron of the
/ B dlsapllnary proceedmgs hence the appellant was condemned unheard whlchv"
- however was not warranted In a SItuatlon prmcrples of natural Justlce demands that -
: respondents must have walted for decnsron of a crlmmal court Wthh is also
o ‘_ ‘ ,supported by section 194 A of CSR It is also settled law that lmposmg major penalty' -

Vdue to pendency of crlmmal case agarnst hlm would be bad unless such off cral was
N ‘.found gurlty by competent court of law Contents of FIR would remalnv-
: unsubstantlated allegatlons and based on the same maxrmum penalty could not be N
lmposed upon a cnvnl servant Rellance is placed on PU 2015 Tr.C. (Serwces) 197 Pl_l
2015 Tr C. (Serwces) 208 and PLJ 2015 Tr. C (Serv1ces) 152 As is ev1dent from thelr

| comments, the respondents were well aware that FIR was lodged agalnst the

' appellant on

| respondents mstead of taklng lenlent vnew, proceeded the appellant in. haste and R
d|d not afford approprlate opportunlty of defense as was reqwred under the
prowsnons of rule and law rather conducted proceedlngs onIy to the extent of =

fulfillment of codal formalltles In PL] 2016 Tr C (Servnces) 326 it has been held that '

'aSIs of blood feud enmlty and that hlS absence was not willful, but o

when a. power is conferred ona publlc functlonary and lt is exercnsable for beneﬁt of

' any affected party then that party gets an |mpl|ed rlght to move for exerqse of such_. :
power Tn case of imposing maJor penalty, prmCIple of natural ]ustlce requnres that a
regular mqurry be conducted in’ matter and opportumty of defense may be prowded

o civil servant proceeded agalnst.‘

| 07. We are also conscious of the fact that admlttedly an FIR was lodged B
: agamst the appellant but the cnrcumstances in the mstant appeal are eccentrlc
whlch requires deallng in-a dlstlngwshable manner as the appellant rendered 31

S.md/ears of serwce as well as sustalned severe |n]ur|es ina terrorlst attack Wthh made

/

‘him permanently lncapacrtated as well as he was. declared Ghazi- and his case was

LA
Khvhu‘ pM'NFR

wlihe '
| hs'xw...uaunaer process for a normal retlrement as well as compensatlon but his lnvolvement -

|n a crlmmal case hampered hlS whole case and the respondents lgnored his -

SR Tea TS



meritorious services,and imposed major penalty of compulsory retirement in'violation.
of rule and law. We are also mlndful of the fact that case of the appellant is strll
pendrng adJudlcatron but it would Aow be futlle to wait for deC|sron of the trail court,

- as the respondents have already deC|ded and made hrm gurlty, which was |Ilega| and

contrary to the norms of natural Jl.lSthe. -

.08. In the circumstances, we are of the consrdered oprnlon that the appellant
was not treated in accordance with law and he was condemned unheard Moreover,
keeprng in vrew his long service and his sacrifi ces the appellant deserve to be )
compensated in terms of rule 10(4) of Khyber Pakhtunkhwa Civil Servants.
(Apporntment Promotron and Transfer) Rules, 1989 read wrth criteria -~ for
compensatlon of Death/lncapacrtatlon of civil servants Besrdes the appellant had
already opted for retirement from servrce but in an honorable manner whlch_r
however was stigmatized by the respondents and whrch will travel along the |

appellant in his entlre life.

09.  In view of the foregorng dlscus5|on the rnstant a‘ppeal |sl accepted and
appellant is entltled to honorable retlrement along with ancrllary benefts The
appellant is also held entitied to the benef ts accrued under rule 10(4) of Khyber
Pakhtunkhwa Civil Servants (Apporntment Promotion and Transfer) Rules 1989 read
with criteria for compeénsation of-Death/mcapacrtatlon of crwl servants. Partles are

left to bear their own costs. File be consigned to record room.

ANNOUNCED
04.08.2021 .

(ROZI REHMAN) -~ (ATIQ-UR-REHMAN WAZIR)
DICIAL) - - MEMBER (EXECUTIVE)

Serviee Tribu
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Appellant/Pefitioner

Notice to:

| ]
¢

WHEREAS an appeal/petition under the provision of the North-West Frontifer
Province Service Tribunal Act, 1974, has been presented/registered for consideration, in
the above case by the petitioner in this Court and notice has been ordered to issue. Y.ou are
hereby mf%g /925@13 said appeal/petition is fixed for hearing before the Tribunal

o sieat 8.00 AM. If you wish to urge anything against the
appellant/petitioner you are at liberty to do so on the date fixed, or any other day to which
the case may be postponed either in person or by authorised representative or by any
Advocate, duly supported by your power of Attorney. You are, therefore, required to file in
this Court at least seven days before the date of hearing 4 copies of written statement
alongwith any other documents upon which you rely. Please also take notice that in
default of your appearance on the date fixed and in the manner aforementioned, the
appeal/petition will be heard and decided in your absence.

Notice of any alteration in the date fixed for hearing of this appeal/petition will be
given to you by registered post. You should inform the Registrar of any change in your
address. If you fail to furnish such address your address contained in this notice which the
address given in the appeal/petition will be deemed to be your correct address, and further
notice posted to this address by registered post will be deemed sufficient for the purpose of
this appeal/petitioxf‘ f .

Copy of appreal is attached. Copy of appeal has already been sent to you vide this

office Notice No............ teessssessenses cesessesesene vensecdated....eeeneennne. sssssssessassaresencene
Given under my hand a?d the seal of this Court, at Peshawar this.........................
1
: 'a 2
DAY Ofcceoectieneretreeiiiscririssiernnneeseegosssssnsessesssssssnsensmsmsmsn e, 20 2,.

fr Iy o fprt
/ j &zf |
pe ey, ) - begiirar
, () W Khyber Pakhtunkhwa Service Tribunal, —

Peshawar,

Note: 1. The hours of attendance in the court are the same that of the High Court except Sunday and Gazetted Holidays.
2. Always quote Case No. While making any correspondence.
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

JUDICIAL COMPLEX (OLD), KHYBER ROAD,
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No. ( 9' |
? ‘ N

Lé/ Sppeal No...f.‘. PNJ ....... /B? ................... of 2004

Yy
cererererieeianeas /1//’/ ..... [/)ﬂ//jlgé’él ....................... Appellant/Petitioner
;o ";' ) Yersus 7 /
ﬂ.#qu’;//”é,‘ ’Zp/’/(/l/[}//w/{ espondent

Notit:etb: — ;01{0 ,k;'fid - | - : o . | ¥

~ WHEREAS an appeal/petition under the provision of the North-West Frontier
Province Service Tribunal Act, 1974, has been presented/registered for consideration, in
the above case by the petitioner in this Court and notice has been ordered to issue. You are
hereby mf rped that the said appeal/petition is fixed for hearing before the Tribunal
) s TOURUR & 44, / Py 2 S .at 8.00 A.M. If you wish to urge anything against the
appellant etltloner you are at liberty to do so on the date fixed, or any other day to which
the case may be postponed either in person or by authorised representative or by any
Advocate, duly supported by your power of Attorney. You are, therefore, required to file in
this Court at least seven days before the date of hearing 4 copies of written statement <
alongwith any other documents upon which you rely Please also take notice that in
default of your appearance on the date fixed and in the manner aforementloned the
_appeal/petition w111 be heard and decided in your absence.

2

Notice of any alteration in the date fixed for hearing of this appeal/petition will be
. given to you by registered post. You should inform the Registrar of any change in your
address. If you fail to furnish such address your address contained in this notice which the ,
address given in the appeal/petition will be deemed to be your correct address, and further — ~=
notice posted to this address by registered post will be deemed sufficlent for the purpose of
this appeal/petition. /;
Ery .

Copy of.anpeal is attached Copy-of-appeal has El—'ﬁdy"bmenrtlryowwde this
Office NOLICE NO....ecueererreeirerrnerrecseessessossnons wodated.......... ereseessbossersnssssesinssnsass \

A t ﬂ é‘ 0 }’ “}Jf Khyber Pakhtunkhwa Semce Tribunal,
ﬂ) " Peshawar. \:‘ g

Note: 1. The hours of attendance‘m the court are the same that of the High Court except Sunday and Gazetted Holidays.
2. Always quote Case No. Whlle making any correspondence.
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_ Notice toAppettmmt/Petitomer— DYGWH\GO pgugg qwrycm\l ........

replication, Affi awt/coﬁhter affidavit/record/arguments/order' before this Tribunal
O -eeeees / ...... ‘,?/ -)0):_}.. t 9! A o~ ) ‘

---------------------------------------------

You may, therefore, appear before the Tribunal on the said date and at the said
place either personally or through an advoecate for presentation of your case, failing
which your appeal shall be liable to be dismissed in default.

N _ ) Khyber Pakhtunkhwa Service Trxbunal
: " . Peshawar.
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