o

.

20.07.2022 Counsel for the appellant present.

Learned counsel for the appellant thoﬁgh addressed his
arguments to some extent, yet the question of limitation could not
be addressed properly with solid justification and plausible
reason(s). The instant service appeal is impliedly hit by Section 4
of the Khyber Pakhtunkhwa Service Tribunal Act, 1974 and is not

maintainable.

In view of the above, the Service Appeal may be posted to
~ Bench to be presided over by another learned Member. To come

up for preliminary hearing on 21.09.2022 before other S.B.

*

A

. : (Mian Muhammad)
e Member (E)
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24/03/2022

il

12.05 2022

The appeal of Mr. Farman Ali Shah resubmitted today by Mr. Taimur

Ali Khan Advocate may be entered in the Institution Register and put up to

the Worthy Chairman for proper order please.

REGISTRA

This case is entrusted to Single Bench at Peshawar for preliminary

hearing to be put there on /3, OS> 2022~ /\49’/721'“‘3 be
ysuwed A5 tho W/Zﬁwu/
WY Lpense X fov Lo il HAIRMAN

AT e -

Learned counsel for the appellant present and
requested for adjournment to further prepare the brief.
Last opportunity is granted. To come up for preliminary

hearing before the S.B on 20.07.2022.

(Kalim Arshad Khan)
Chairman




The appeal of Mr. Farman Ali Shah Ex-Constable No. 1172 Police Line Bannu received
today i.e. on 17.03.2022 is incomplete on the following score which is returned to the counsel
for the appellant for completion and resubmission within 15 days.

1- Memorandum of appeal may be got signed by the appeliant.

2- Annexures of the appeal may be attested.

3- Appeal has not been flagged/marked with annexures marks.

4- Copies of charge sheet, statement of allegations, show cause notice, enquiry report
and replies thereto are not attached with the appeal which may be placed on it.

5- Five more copies/sets of the appeal along with annexures i.e. complete in all respect
may also be submitted with the appeal.

No. ég? /S.T,
Dt. ) F—3 — /2022

REGISTRAR ~
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.
Mr. Taimur Ali Khan Adv. Peshawar.




BEFORE THE KHYBER PAKHTUNKHWA SERVICE, TRIBUNAL

Farman Ali Shah

- PESHAWAR.

APPEAL NOY|T 1oz

VIS "Police Department -
| INDEX
'[Sr.No. [ Documents Annexure | Page
01. | Memo of Appeal e 01-03
02. | Affidavit o | e 04
03. | Condonation of delay application =~ | -oev | 05-06
04. | Copy of order dated 05.07.2010 A 07
05. | Copies of departmental appeal and B&C |- 08-09
revision
06. | Copies of Judgments D 10-28
07. | Vakalat Nama —— 29

(ADVOCATF HIGH COURT) '

Room No. Fr-8, 4™ Floor,
Bilour Plaza, Peshawar Cantt;:
Contact No. 0333‘939091 6




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
, PESHAWAR

Khyber Paldrtukhwe

Servlce ‘lEbunal

Eiary No.

_ inated r/p}/i@ll

APPEAL NO. . 12022 |

Farman A11 Shah, Ex- Constable No 1172,
. Pohce Line Bannu. .

(APPELLANT)

VERSUS

1. The Provincial Pollce Ofﬁcer Khyber Pakhtunkhwa Peshawar
2. The Regional Police’ Ofﬁcer Mardan Region, Mardan,
3. The District Police Ofﬁcer Bannu.

(RESPONDENTS)

APPEAL UNDER SECTION 4 OF THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNALS ACT, 1974

AGAINST THE ORDER DATED 05.07.2010, WHEREBY THE

- APPELLANT WAS DISMISSED FROM SERVICE AND

AGAINST NOT TAKING ACTION ON THE DEPARTMENTAL

' APEPAL and revision OF THE APPELLANT WITHIN THE
edto-ARY ‘ETATUTORY PERIOD OF NINETY DAYS

7
[
Regisirar

S E ket PRAYER

THAT THE ACCEPTANCE OF THIS APPEAL, THE ORDER
DATED 05.07.2010 MAY KINDLY BE SET ASIDE AND THE
APPELLANT MAY BE REINSTATED INTO HIS SERVICE
WITH ALL BACK AND CONSEQUENTIAL BENEFITS. ANY
OTHER REMEDY WHICH THIS AUGUST TRIBUNAL
DEEMS -FIT AND APPROPRIATE THAT MAY ALSO BE
AWARDED IN FAVOUR OF APPELLANT |



X/

RESPECTFULLY SHEWETH:

FACTS:

1.

That the appellant was. appointed as constable in the respondent
department in the year 2003 and since his appointment the appellant

~ has performed his duty with great devotion and honesty, whatsoever,

assigned to him and no complaint- has been filed by his superiors
- regarding his performance. ' '

. That while serving in the séid capacity, the ‘appellant'faced some

domestic problems due to which he was unable to perform his duty

- and was compel to remain absent from his duty.

. That inquiry was conducted against .the appellant in which exparte

. proceeding was initiated as the appellant was never associated with -
the inquiry proceéding, even the inquiry report was not provided to
-the appellant. . B '

That'w_ithoﬁt issuing charge sheet and-conducting proper inquiry the
appellant was dismissed from service from the date of absence vide

~order dated 05.07.2010. (Copy of dismissal order dated 05.07.2'010

is‘attached as Annexure-A)

.. That the~app.ellant filed departmental appeal against the dismissal

“order on 16.04.2013, but no action has been taken on his departmental -
appeal and when 11-A was inserted in police Act. 1975 through

-amendment in 2014, then he filed revision on 08.12.2021, which was

“also not responded within the statutory period of ninety days. (Copies

of departmental appeal and revision are attached as annexure-
.B&C) T

.-Tﬁat the appellant. has-no other fernedy except to file the instant

service appeal in this Honourable Service Tribunal on the folloWing
grounds amongst others. - ‘ 4

GROUNDS:

A) | That the impugned'ordefs d'ated'OS .07.2010 and not takiﬁg action the

departmental appeal and revision are against the law, facts, norms of
justice and material on record, therefore, not tenable and liable to be
set aside. ' '

B) That the ‘inquiry proceeding was not conducted according to the

- prescribed procedure as-the appellant was not associated with the
“inquiry before passing the impugned order of dismissal from service, ,
which is violation of law, rules and inquiry proceeding.



Lo

C)

D)

That no charge sheet and étatement-df a]légatiqﬁ were served upon the
appellant before passing the impugned order of dismissal from service

which is violation of law and rules.

That show cause notice was not communicated to the appellant before
passing the impugned order of dismissal from service, even the

inquiry report was not provided to the appellant, which is against the

+ norms of justice and fair play.

E)

F)

H)

That the penalty of di"srrlxissal from service is very harsh, which is
passed in violation of law and rules, therefore, the same is not
sustainable in the eyes of law and liable to be set aside.

That the appel-lént did not intentionally absent from his duties, but due -
some domestic, he was unable to perform his duty and was compel to

remain absent from his duty. Therefore, needs to be treated with a
lenient view. N

That the appellant has been condemned unheard and has not been
treated according to law and rules. ' '

\

That similar nature appeél have been allowed by this honorable N
Tribunal and the appellant. being similarly placed person also entitle

_ the same relief under the rule of consistency. (Copies of judgments

D

are attached as Annexure-D)

Thé;t the éppellant seeks permission of this Honourable Tribunal to
advance others grounds and proofs at the time of hearing.

It is, therefore most humbly prayed'that the appeal of th
- appellant may be accepted as prayed for. | :

THROUGH:

- (ADVOCATE HIGH COURT)



BEFQRE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
- | PESHAWAR.,

‘SERVICE APPEALNO.____ 2022

Farman Ali Shah . VIS " . Police Department

---------------------------

~ AFFIDAVIT

I, Farman Alj Shah Ex—Constable No 1172,
do hereby affirm and declare that the content
and correct and nothing has been concealed fr

Police Line Bannu (Appellant)
s of this service appeal are true. ‘
rom this Honourable: Tribunal,

\IT
Farman A];u shah
| (APPELLANT)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
: PESHAWAR

SERVICE APPEALNO._ /2022

Farman Ali Shah. . o V/S " Police Department

-----------------

APPLICATION FOR CONDONATION.OF DELAY IN THE
: INSTANT APPEAL |

RESPECTFULLY SHEWETH: -

1. That the instant appeal is pending before this HonéUrable Tribunal in
which no date is fixed so for. :

2. That the, irﬁpugned dismissal order dated 05.07.20}0 was passed with
- retrospective effect and such like orders are declared as void orders by
the Honourable Supreme Court in its various judgment and no

limitation run against the void order. - |

3. Tﬁat]the august SupremeCoUrt of Pakistan has held thai: decision on
merit should be encouraged rather than knocking-out the litigants on -
technicalities including limitation. Therefore, appeal needs to be
decided on merit (PLD-2003(SC)-724). . '

4. That the instant appeal may kindly be decide on merit as the appellan't
has good case to be decided on merit. ’

It is therefore most humbly prayed that on the basis of ‘above
submission, the instant appeal may be decided on merit by condoning
the delay to meet the ends of justice. : :

THROUGH:

 TAI ALI KHAN R
(ADVOCATE HIGH COURT)



- concealed from this august Tribunal. -

) AFFIDAVIT -
It is affirmed and declared that the contents of application are true and

correct to the best of my knowledge and belief and nothing has been

DEPONENT
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Ledible‘ Clear Copy ,;

- .
¢ ORDER .
My this order Wl|| dlspose off departmental proceeding
initiated against constable Farman Ali Shah No.1172, S/o Gul Saidan
‘Shah R/o Torka Suram Police Station Basya Khel while posted to Police
- Line, Bannpu absented himself from Govt duty with effect form
20.11.2009 to date without a,ny leave or prior permission from the
competent -authority. Resultantly, he was proceeded departmentally
under RSO, 2000 and proper enquiry was conducted through DSP/HQrs.
The Enquiry Officer submitted his findings, Wherein. he reported that the -
defaulter constable was summoned time and. again to face the enquiry
proceeding but he failed to appear before the: enquiry officer to record -

his statement. Therefore, the enquiry officer recommended exparte
action into the enqunry

Subsequently, final Show cause ‘Notice was framed and
served, by the local police at his home address, upon Bahar Ali Shah
(brother of the defaulter cornistable). Statement of his brother was
recorded on the FSCN by DFC Police Station Basya Khel, which revealed
that the defaulter constable had gone abroad since 4/5 months ago.

: o ’ . | ,
His service record was also perused which transpired that he

had been warned already on 11 different occasions for his deliberate .
absence. | | |

: Keeping in view the findings‘:and recommendations of the
inquiry officer, material on record and other connected papers, the

undersngned has got no other option: except to impose him maJor.
pumshment of dlsmlssal from service.

Therefore, 1 Sajjad Khan District'Police OffiCer Bannu;in exercise
of the Power vested in me under KPK, removal from servnce special
power Ord 12000, hereby dlsmlss him from serVIce from the date

| Sd/'
District Police Officer
Bannu
2010
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K‘hyber PalFftald

| g : | 3 S S ‘ Service Teibunal
| ‘In ReS. A é 9\1? /2017 . - ) | - ~ Diary No. é;é..f
Ex—< onstable No 787/SB B : ] | Datedls 5 &0/ ?

Shu ahat Al S/o Lal Muhammad R/o Umalabad Uulabad Pul
Sa1dher1 Chalsadda

revenenns eeeadte .Appellant
~ VERSUS
1. P:rovinéial Police Officer Khyber Pakhtunkhwa Peshawar.
2. Additional Inspector -General of Police Special Khyber |
Pakhtunkhwa Peshawar. | | |

3. Supermtendent of Police Admn Specml Blanch I\hybu
Pakhtunkhwa Peshawar. o
4. 1.G.P. Police Khyber Pakhtunkhwa.

revneees erernens Respondents

APPEAL _U/S 04 OF THE KHYBER
PAKHTUNKHWA . SERVICES

iledto-day . TRIBUNAL ACT 1974 AGAINST THE

_ %ﬁ ..~ ORDER DATED 31/01/2014 WHERE THE
%/7> . APPELLANT WAS DISMISSED FROM
' SERVICE __AND __ AGAINST __THE
APPELLATE ORDER DATED 16/11/2016
COMMUNICATED ~_.TO __ THE
_ APPELLANT ON 17/05/2017 HAS BEEN
' REJECTED ON NO GOOD GROUNDS

A AN ER.
!(,,h yhod w*a--x-\t«\im&?-l"‘“"’” :

o CUECTY ice Teiw

( ' . wa



Service Appeal No.627/2017

Date of Institution ... 15,06.2017
Date of Decision .. 13.10.2020

ShUJahat Ali S/O Lal Muhammad. R/O Umarabacl Gulabad Pul Sdrdhen
Charsadda

(Appellant)'

VERSUS

1. Provincial Police Officer Khyb'e‘r‘Pakhtunkhwa Peshavl/ar and (03) Others.

- (Respondents)

Present:
Miss. Roeeda Khan, | . g
Advocate - ... For appellant.
Mr. Riaz Khan Paindakheil, | .
Assistant Adyocate General. . ... For respondents.
ROZINA REHMAN - | .. MEMBER (J)

ATIQ-UR-REHMAN WAZIR . ... MEMBER (E) .
~ JUDGMENT

ROZINA REHMAN, MEMBER : Appellant Shujahat Ali was a Constable in the

Technlcal Section of Special Branch He was dismissed from service under
Pollce Rules, 1975, vide order dated 31 01. 2014 Itis the Iegallty and valldlty
~of thls order Wthh has been challenged by hlm in his present service appeal

W‘?:Pm filed U/S 4 of the Khyber Pakhtunkhwa Service Tnbunal Act 1974.

;-_} :hffﬁﬁ.'.‘h 2. Brlef facts of the case are that appellant was lnltlally appomted as -
cl i“mLu, L‘“J

S Constable in the year 2008 in the Technlcal Sectlon of Special Branch He



2 : ) .
_was nominated for Basic Recruit Course at PTC Hangu. but he remained
absent W|thout any Ieave w.ef 13.02.2013. Departmental mqunry was" ,.

conducted and he was dlsmissed from servrce Later on, he submitted mercy

-~

petition to the Additional IGP Specral Branch which was,acceptecl and order
of dismissal ‘was set' asi\de,byvthe competent‘authority. He was reinstated in
service and was directed to undergo‘ Basic ‘Recrdit Couree but -he again
absented hlmseli’ from tra‘in'ing wlthout any leave.' He was again dismissed
from servlce, against iAlhiCh, he preferred departmental' appeal which was

also rejected, hence the present service appeal.

3. Learned courisel ‘for appellant contended that the appellant was
initlally appomted as Constable in SpeCIaI Branch in the year 2008. He fell ill

| during training at PTC Hangu and he was advised bed rest by meclical officer.
He came to know about his dismissal on 10.02.2014, he, therefore, preferred
departme‘ntal appeal. Shevargued that all codal formalities for initiating an
inquiry were not complied with and that no opportunity of personal hearing
was afforded to the appellant She submitted that availing medical leave
without permnssmn could not be considered as an' act of .gross misconduct
entailing major penalty ;o-’f : dismissal ‘from service. 'She *;ubrnitted that

departmental appeal was preferred on 20.02.2014 and it was responded to

by the respondents on 16.11:2016 but was coramunicated to the appellant
ib\i 2 - S

0\ on 17.05.2017 where after he filed the instant service appeal. She submitted
that as per judgments of the superior court where a departmental appeal is
filed within the preecribed' period the affectee or civil serv‘ant has to wait for
M’!M!:rrgo day< in case of fi ling appeal If within the stipulated period, the civil

“servant is not communicated thedecrsuon of the competent authority, he had

wait till the time of communication of the ~decssnon. by Ithe departmental



-authority and from the said d’ate', he could file appe'al yyithin next 30 day_s}
Reliance was placed on 2013 SCMR 1053; 2003 PLC (C.S) 365 and 2007

\ .

~

SCMR 834.

4. Conversely, learned AAG argued that the appellant is a habitual
absentee who was nominated for Basrc Recruit Course at PTC Hangu but he
deliberately absented hlmself from ~tra|n|ng‘wrthout any leave/permission. He
submitted that he'vras dismissed from service after observing all the codal -
formalitles He argued that final show cause notice yvas also i'ssued which

Was recerved by brother of . appellant He raised question of limitation and

requested this Tribunal to dismrss this appeal berng time barred

5. This Tnbunal exammed the facts and grounds mentioned in the memo

of appeal and ‘documents annexed thereto as well as t he ‘comments of the
respondents and arguments of the learned counsel for the parties in detaii.
Admlttedly he was nominated for Basic Recrurt Course at PTC Hangu and
was relieved on 08 01.2013. He joined the said recrurt course and remamed
absent wrthout any leave from 13.02.2013. After departmental inqurry he
was dismissed from servrce Later on he was reinstated in .service by the

competent authorlty and he was ohce again nominated for the ‘said course

“ w.e.f05. 10 2013 Due to his allment he failed to attend course. As per law,
(?- availmg of medical leave without permrssron could not be consrdered an act
\?\( of gross misconduct entailing major penalty of dismlssal from service. Charge
against the appellant is not SO grave as to propose any major penalty. MaJor
penalty of dismissal from service is harsh and did not commensurate with the
nature of charge. Rellance rs placed on 2008 SCMR ?14 So far as limitation

is concerned the appellant was dismissed from service vrde order dated

a: TTule vy

T
© 'hunm
£ Cfﬁ&—,x_gy:!z‘

31. 01 2014. He preferred departmental appeal well wrthin time i.e. on



720.02.2014. The appellate authority yide order dated 16.11.2016 disposed of

his petition but the same was not communicated to the appellant well within
time. The record Ai.s silent as to when this order was don‘lmuhiCated to the

appellant. Where within the stipolated period of 90 days, decision- of

departmental authorlty is not communlcated to the civil servant, he has an
option to elther fi Ie appeal before the Service Trlbunal wrthln lhe next 30
days without waltlng for decision of- departmental authorlty, or he could wall
tlll the date of communlcatlon of decnsnon of deparl:mental authority and from

said date he could file appeal within the next 30 days. Relrance lS placed on

2013 SCMR 1053. The departmental appeal filed by the appellant to the IGP

was disposed of with the remarks that the appellant ‘had not preferred

appeal to the appellate authorlty |e Additional IGP The departmental

.appeal, if not ﬁled before the approprlate authorlty, then it is the duty of the

authorlty' to forward that appeal to the competent departmental authority.

Reliance is placed on 2008 PLC (C.S) 1302. As he remamed absent because
of |llness, therefore, his absence was not willful and dellberate and we are of

the view that the penalty awarded to the appellant seems to be harsh

6. The long & short of the above dlscussmn is that appeal is partlally'

accepted and the penalty of . dismissal from service is coriverted into

stoppaqe of three annual lncrements for three years. The absence perlod

and interveni'ng period shall be treated as leave without pay. No order as to

costs. File be consigned to the record room.

ANNOUNCED.
13.10,2020

(&T{lc\/ur Rehman Wazir)

Member (E)




.

: iy_the charges of absence The appellant fled the lnstant serwce appeal W|th prayers"v

that the lmpugned orders dated 05~

beneflts

| 02.

not been treated in accordance wnth law hence hlS nghts secured and guaranteed '

: under the law were badly V|olated that no proper procedure has been \‘F

before dlsmlssal ‘of the appellant from serwce nelther he has been served wnth"

l
charge sheet/statement of allegatnons nor . he has been assoaa

proceedlngs that the whole proceedlngs were conducted ex parte and the appellant L
.was not afforded rtunlty of defense, hence the whole ploceedxng< are Ilable to
‘ be set aside; that the appellant Was kept depnved of personal heanng and was _
\\'/‘\\'(\condemned unheard that no- show cause notlce was served upon. the appellant

" before lmposmon of maJor penalty, that the perlod for WhICh the appellant remalned |

06- 2013 13 03 2014 06 03-2015- and 29- 04-~ |

2014’ may be- set asude and the appellant may be re: lnstated in servnce wrth all back

Learned counsel for the appellant has contended that the appellant has ,.

wed A

ted wnth the lnqwry- e

A e

3 . . . .

allegedly absent has been regulanzed by treatlng it Ieave w:thout pay: thus the very';:.'. B

' 'ground on Wthh the appellant was proceeded agalnst has vanlshed and no penalty oL

that the appellant was proceeded twnce for the same charges, that |t is needless to R

-~ could lawfully be imposed upom hlm Rellance Was placed On 2012 TD (Servxces) 348 ComE

mentuon that the dlsmlssal orders dated 29 04 2014 was |ssued at the tlme when the : S

' appellant was already dlsmlssed’from service and cuch order 1s havlng no legal '
effect that the appellant has been awarded penalty with retrospectlve effect and nof\':

order of penalty can be made to operate Wlth retrospectlve effect as such the‘"

\

|mpugned order |s liable to.. be set asnde on this’ score alone that tre penalty SO

lmposed |s harsh Wthh does not commensurate wnth gullt of the appellant

03 - Learned Assistan-t' Adyocate:' General 'appearing on -behal‘f;:of re_spondents,-‘
" has contended that the appel_lant,absented himself from lawful duty w.e.f 23-02-2012

bl 14-05-2012 and 29-11-2012 til 29-04-2013 without permission/leave from the



1Y

| dlsmrssed twrce as*durlng the course he was transferred to anothe

. again aosented frorn lawful duty,

competent authorlty, that the appellant was properly proc

-

l H

relevant law and was rrghtly penalrzed The learned admltted that the appellant was.

hence he was proceeded agarnst and in. the

- process, he, was drsrnrssed agarn on the charges of absence not knowrng that he was

© alteady dismissed.

',-was rEJected fde order dated 13 03 2014 The appellant flled revrsron petrtlon copy o :

(Wt’ch is not avallable on record but its re]ectlon order.. datec‘ 06 0° 2015."

transplres that the appellant had ﬁled revrsron petltlon wrthln tlme as the same was:'

* gated 10-08- 2012is: also avallable on record but, nothing is avallable on. record to.

3 (

04. e have . heard. learned counsel for the partles and have p'er'.u:sed the

'record Record reveals that the appellant was dlsmlssed \/lde orcler dated 05 06-

2013 agalnst whlch the appellant ﬂled departmental appeal dated 23 09 2013 whlch '

eeded agalnst under’ the -

r statron, where he

not d smlssed on ground of llmltatron The |nstant appeal was’ frlecl by the appellant i A

A N

on 07 04 2015 whlch is Wlthll‘l tlme

05. What lS avallable on record rs a charge sheet/statement of allegamons PR
dated 05 -04- 2012 COl‘l'CalFllT\g the charges of absence w.e.f 23 Oz 2012 to 05 "4 2012 o

and for the purpose SDPO/Suburb was appornted as mqurry ofﬁcer Frnal show cause“-’-‘?-f. .

. served upon the appellant as the appellant was not avallable for such servrce The

, Court of Pakrstan in.its Judgment reported in 2008 SCMR 214 have held that leave

appellant in his appeal has contended that he was senously l|| and he duly rnformedr o

the ofﬂce regardlng hrs 1llness but whrch ‘was not consrdered Placed on record is’

drcal prescrlptrons suggestlng that the appellant was advrsed bed rest for month
which can- be consrdered as true as the reSpondents nelther deny nar ob;ected to

such prescrrptlons whrch reveals that his absence was not wrllful and’ the Supreme

wlthout permrssron on. medlcal grounds does not constrtute gross mlaCOl’\dUCtu

suggest. that: charge sheet/statement of allegatrons/ ﬁnal show cause notlce was



oo lmnuqned order is reproduced as under -

o

entalllng maJor penalty of dlsmlssal from service.. Placed one record is an inquiry’

(

_ report Submltted by SDPO/Suburb whrch reveals that ex- parte actlon Was taken,

‘against the ~~~~ a ppellant and’ the appellant was not assocrated wnth the mqulry

ploceedlngs It is also a well settled Iegal proposrtxon in lrght of Judgments of the

- apex court that regular mqurry IS’ must before |mp05lt|on pf maJor penalty of'
fdlsm ssal from service, whlch however was not done in case of the appellant The
' Supreme Court. of Paklstan |n |ts Judgment reported ll'l 2008 aCMR 1369 have held

J-_that ln case of lmposmg maJor penalty, U"le pnncnples of natural ]uSthE requrred that.

- , . v

a regular mqurry ‘Wwas to be conducted |n the matter and Opportunlty of defense and e

; R civil -seryarft would be condemned unheard and maJor penaty of dlsmlssal from-';'-ﬁ'
\\A Mwould be |mposed upon “him. wrthout adoptlng the lequwed mandatory .
| procedure resultlng in. manlfest ]ustlce Obvxously the appellant was not assoc1ated
:wuth the process of dlsc1pllnary proceedlngs and was condemned unheard The-;' "
| appellant was ultlmately awarded maJor punlshment of dlsmlssal form servrce Vlde,. ;
order dated 05- 06 2013 by Superlntendent of Pollce head Quarters Peshawar and . '

h|< absence penod was also treated as leave wrthout pay, thc relevant portlon of the'-f."".--.

...','x.
i

//7 //g/;t of fi nd/ngs of the //7quu y off cer and other mareua/ ava//ab/e on record the

underS/gned came (o the conc/u5/0n that the a//eged off/cra/ found guz/ty of the

'charges, he is hereby d/smlssed from serwce under Po//ce & D/s‘t/p//nary Ru/es, 1975 .:' v

w/th. /mmed/ate effea‘ hence the per/od hé rema/ned absent from duty for 08

L L .
' . r

months is treated W[tho_,ut pay -

The appellant was proceeded agalnst on the ground»of -‘Willful a'bse"nce_' for the

o mentloned penod however the authonty has treated tne mentloned perlod as such

B the very ground on the basxs of whlch the appellant Was - ploceeded agamst has ,

vanished away Wlsdom ln thls respect denved from the ]udgment of the august

| personal h'eaym)@s to be prowded to the civil sen/ant proceeded agalnst otheanse.”f:' -



SUDIET\E Court of Paklstan reported as 2006 SCMD\ 434 and 2012 TD (Scwlces) 348

: Needless to mentlon that the appellant was also dlsmlSDEd from sew1ce under the

same charges of absence vrde order dated 29 04- 2014 by Superlntendent of. Polrce B

——

Clty and rnqunry report placed on record was conducted by DSP/‘%adar Clrcle and in
th|s case. also the appellant was proceeded ex parte, but such order have no legal e

sanctlly as by the tlme the appellant was already d.smlssed from service vnde order-'

05- Ot’r 2013 but Wthh deﬂnntely expose the level of COOl‘dll’lathﬂ amongst ofﬁces of )

D,' .

DOIICG depaltment

I

06. In llght of the above dlSCUSSlOl‘l tte appeal n hand is accepted and the: .

N\ -

,appellant is re lnstated in seh/lce however the lntervenlng pencd of his alJScnce,

from duty be treated as leave w:thout pay. Partles are left to bear thelr own costs '

File bc consu_:;ned to record room.

A\lNOUNCED '
' 10‘.09.2021_-' .

\//

(SALA‘H-UD-DIl\l.)' B (ATIQ- UR REHN‘AN WAZIR)
'MEMBER (JUDICIAL) . " - . - MEMBER (EX?C.UHVE) .




BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR -

o ANO_[TI 0
‘ . A o - Sel" nc«.. Py umm )

) Dnary Nc: _.[.Qé»w
TaJ Muhammad EX- C0nstab1e No 8385 c ;{, [{,. 1 M '
: FRP Kohat Range S " - .mﬁ ?
...... (Appellant)

VERSUS ‘

1. The Commandant Front1er Reserve Pohce KPK Peshawar
2. The District Pol;ce Officer Karak.

reesereesreesnisensaeanans (Resxpondents)

Ziledto-day

da oz APPEAL UNDER SECTION 4 OF THE KPK SERVICE
‘f_‘j; N (\\c\ | TRIBUNALS ACT, 1974 AGAINST THE ORDER DATED
' _ 05.01.2008 WHEREBY THE APPELLANT HAS BEEN
_DISMISSED FROM - SERVICE AND AGAINST THE
- . REJECTION ORDER DATED 27.12.2018 - WHEREBY,
. THE DEPARTMENTAL APPEAL OF THE APPELLANT
' HAS BEEN REJECTED FOR NO GOOD GROUNDS.

PRAYER ‘

' THAT ON ACCEPTANCE OF THIS APPEAL, THE

. Orders DATED 05.01.2008 AND 27.12.2018 ‘MAY BE SET
ASIDE AND THE APPELLANT MAY BE REINSTATED
WITH ALL BACK AND CONSEQUENTIAL BENEFITS.
ANY OTHER REMEDY. WHICH THIS AUGUST
 TRIBUNAL. DEEMS FIT AND APPOPRIATE THAT
MAY ALSO BE AWARADED IN FAVOUR OF
APPELLANT.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR -

. Servrce Appeal No. 172/2019

- Date of Instrtutlon - '24 01'2019 ‘
Date of Decision ... " 02 02 2022

.Taj Muhammad,‘Ex'-Constable,An‘o.~ 8385 FRP Kohat'Range. : o
. S C r . . (Appellant)

VERSUS
The Comrpandant Frontrer Reserve Pollce, Khyber Pakhtunkhwa Peshawar and
one another. -~ .- - _ o e (Respondents)
Uzma Syed, | . T o
Advocate. T . - o ... .For Appellant

‘Muhammiad Adeel Butt, -

Additional Advocate General o For respondents
AHMAD SULTAN TAREEN. v - CHAIRMAN
ATIQ-UR-REHMAN-WAZIR . | MEMBER (EXECUTIVE)

\/\) W JUDGMENT | .
ATIQ-UR-REHMAN WAZIR MEMBER lE) - Brref facts of the case are. that :

the appellant while servrng as constable in police department was proceeded agalnst

on the charges of absence from duty and was ultrmately dlsmrssed from servrce vrde.

order dated 05.01. 2008 Feelrng aggrleved the appellant filed departmental appeal ’

Wthh was re]ected vide order dated 27.12.2018, hence the instant sennce appeal'

wrth prayers that the 1mpugned orders dated 05-01- 2008 and 27 12- 2018 may be set

- aslde and the appellant may. be re mstated in-service ‘with all back beneﬂts

02 Learned counsel for the appellant has contended that the rmpugned orders are
a'garnst law, facts and norms of natural ]ustlce and vord ab mltro as has been passed

with retrospecthe effect, therefore_, not tenable and lrable to be set aside. Reliarice




_ was placed on 2002 SCMR: 1129 and 2006 PLC (CS) 221 that there is No order in -

- ‘black & whlte to dlspense wrth regular mqulry, whrch is vuolatron of law and rules and‘

. without- charge sheet/statement of allegatlons, the appellant was dlSI’T\lSSEd from
. service vrde order dated 05 01—2008 wrthout personal hearlng, hence the whole‘.
procedure lS| nulllty in the eye of law that the appellant has not been treated ln
‘accordance with law, hence his rlghts secured under the law has badly been vrolated
that absence of the appellant was not wrllful but was due to compellmg reason of

some clomestlc |ssues, that the penalty SO awarded is . harsh whrch does not '

commensurate wrth grawty of the guilt. -

03. cearned Addltlonal Advocate General for the respondents has contended that‘

the appellant was deputed for basrc recrurted course to Pollce Tralnmg College at

<Wend remamed absent w.e.f. 08. 11 2007 wuthout any leave/prior permrssron of

“\ 3 h‘l'\l‘/ the competent authorlty, that the appellant was proceeded agalnst departmentally
v whereln the allegatlons leveled agamst the appellant stood proved that the appellant
was proceeded under Police Rules 12 21 as his service. was less than 03 years and

under Police, Rules 12-21 there is no need of lssumg of charge sheet and show cause

notlce therefore, the |mpugned order was nghtly passed that the appellant was‘

dlsmlssed from service vide order dated 05 01. 2008 and after a lapse of 10 years the

appellant filed departmental appeal which is badly tlme barred therefore, the mstant

appe al is not mamtalnable in the eye of law Wthh is lrable to be dnsmlssed
04. We have heard learned counsel for the parties andl have p'er_us'ed the record.

’ 05.'j; We have observed that the petltloner remarned absent for longer time |
wrthout any vahd reason ‘The tlme spoiled between h|s dlsmlssal and
departmental appeal shows hls reckless approach towards hls lespOl‘lSIbllltleS

"The contentlon of the learned attorney appearlng on behalf of responoents to
the effect that regular mqurry 'was not necessary in the case of appellant as he‘.

Was proceeded agalnst while stlll in the probatlon penod also hold force, but



\ y

simultanedusly'the appel_lant'vvas'also a civil servant and the question as to

. whether the appellant wa‘s'"s'uppos'ed to be p‘roc'e'eded against uénder RSO 2000 or ‘

Polrce Rules cannot be ignored, as RSO 2000 havmg overrrdmg effect over other

laws at that partrcular time and provrsron |n ordlnance exrsted for the appellant

Sectron 11 of the ordinance is reproduced as under

“The provisions - of thlS ordrnance shall have effect” notwrthstandlng |
anythmg to the ‘contrary: contamed in the Crvrl Servants Act, 1973

(LXXT of 1973) and the. rules made there under and any other law- for
the trme belng in force.”. |

| 06. The learned Addltlonal Advocate General for respondents when confronted'

with such proposrtlon was stlll of the oprmon that he was. rlghtly proceeded

' agalnst under pollce rules, as there 'was no other optlon wrth the respondent to

’ proceed hlm as the appellant was. still in probatlon perlod Contentlon of the

learned Addltlonal Advocate General is correct tor the extent of probatron penod

but sectron 11 of the ordlnance bars the: respondents to proceed him under any

other law. except the Ordmance and’ other optron ‘was also avallable in the

Ordm}eﬁ@mance v1de section 3 (a) provrdes -

“that dismissal, removal and compulsory retlrement of certam persons :
| in Govt. or corporatlon servrce etc, where in the oplnron of the.

competent authorlty, a person in Govt. or corporatlon servrce is
P metf cient or has ceased to be efficient for any reason; or is guilty of
belng habitually absent from duty wrthout prror approval of leave the
competent authority, after lnqurry by the commlttee constrtuted under
.sectlon 5, may noththstandrng anythlng contalned in any law or the
terms and condltlons of. service of such person by order in wntnng. |
_dlsmlss or remove such person from_ service, compulsory retlre from
service or reduce him'to lower post or pay scale or rmpose one or
more rinor penalties as prescrlbed |n “the Khyber Pakhtunkhwa o
Government Servant (Efﬁcrency & Dlscrpllne) Rules, 1973 made under
Sectron 25 of Civil Servant Act 1973 " |



S0 in presence of Removal from Servrce (Specral Powers Ordmance) 2000

' ,A_-the proceedmg under pollce rules is v01d ab lmtlo m the eye of Iaw and Whlch |

also dlsposes of the questlon of hmrtatlon

. 07. Thls Trlbunal is of the vlew that in orderto meet the. ends of justlce, the

conduct de novo inquiry within 90 days strlctly under law & rules No orders as

to costs Flle be conS|gned to record room.

| (AHMAD SULTAN TAREEN) * « (ATIQ-UR—REHMAN WAZIR)
. CHAIRMAN - o - MEMBER (B)

' present service appeal is partlally accepted and the: appellant IS relnstated in

- servuce for the purpose of De Novo mqulry wnth dlrectlons to the respondents to-
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Mohammadia Bibi DIO:Ba&sHa'}fl_thérifR/.O' '-Vil].ége Bagat;co |
Hangu District Hangu. R o

1. Secretary of Government of Khyber Pal tunkhwa

Elementary and Sécondary"EduCation at Peshawar. .
2. The Director Elementary and Secondary Education
 Khyber Pakhtunkhwa Peshawar.. = . S

" 4 District Education Officer (Female) District Hang.

. ApPEAL Ui 4 OF KHYBER ?AKEITmm |
| SERVICE TRIBUNAL ACT. 1974 AGAINST THE
ORDER DATED " 22/04/2_014, WHEREBYJ . THE
APPELLANT _ WAS TERMINATED __ WITH
o -BﬂﬁOSPECTNE EFFECT. AND NOT _DECIDING'
s ;;A-::%ﬁ'-spp_E,PARTMENPAL'APPEAL:OF THE APPELLANT |
" _}8\:\3 ' o S

ED __VOID ADISeSses

|  THE SAME AND _THE
. e APPELLANT MAY KINDLY B REINSTATED
o INTO SERVICE WITH ALL BACK BENEFITS

- KINDLY. gE"'DEQLARED _yOID _ABINATIO
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@EFORE THE KHYBER PAKHTUNKHWA SERVICE: TRIBUNAL PESHAWAR\

Sewlce Appeal No 1039/2018

Date of Institution .t v'18.08.2.018‘ . S
Date of"D.eclsi'on‘ 22.12,2021

' Mohammcdla Bibi D/O Badshah Khan R/O Vlllage Bagatto Hangu DIStl‘lCt Hangu

(A ppellant)

\ E'Rs'pe |

Secretary of Government of Khyber Pakhtunkhwa Elementary and . Secondary
/Educatlon at Peshawar and two others. B (Respondents)

. 'Noor Muhammad Khattak

ST

. ~ Advocate . A For‘Appe!lant.___

l\l._oor' Zarnan Khattak,

District Attorney  * . - o .. . For respondents '
'AHMAD SULTAN TAREEN .~ .. CHAIRMAN

ATIQ-UR-REHMAN WAZIR. e MEMBER (EXECUTIVE)

G itk
“ 2o €| ﬂ}uli e

JUDGMENT

IQ-UR— HMAN WAZIR MEMBER (E)- . Brief facts‘of ‘the

"l

case are that the appellant whlle servmg as anary School Teacher, was
pror eeded agamst on the charges of absence from duty and. was ultlmately
termmated from serwce V|de order dated 12 04—2014 Feelmq aggrleved the

appellant filed departmental appeal upon which’ respondent No 2 appomted an

~inquiry. ofﬂcer who conducted mqurry and submltted |ts repcrt but the appellant
was not mformed of--any development W|thm the statutory period, hence the
by munw*’“ |n<tant servrce appeal with prayers that the lmpugned order dated 22 04-2014

-may be set asnde and the appellant may be. re-lnstated rn dervice WIth all back _

benefits, |

02. Learned counsel for the appellant has contended that the impugned order

is against law, rule and principle of natural justice, hence void ab initio; that

/ ‘-\Ll\v(t\\\
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hat no absence notrce or publrcatron in. two lea

’ that ro charge sheet/statement of allegatlons was served upon

. the appellant was condemned unheard th

conducted agalnst the appellant nor the appellant was afforded ‘an

a2
nerther the appellant was proceeded agamst under RSO 2000 nor under Rule-9 of

Khybe Pakhtunkhwa Government Servants (Efﬂcrency & Drscrplrne) Rures, 2011

ding newspaper had been issued;
the appellant and

at no regular \nqurry had been

y opportunity .

of personal hearing, that the mqulry conducted on departmental appeal of the

appcllant as well as comments of respondent No. 3 endorses the contention of

“the. appellant wrth respect to the worst law and order srtuatlon, that the h

lmpugned order has been passed wrth retrospectrve effect hence vord ab initio.

- 03. o Leamed Drstnct Attorney for the respondents ‘has "contended that the

: appellant performed her. duty with effect from 24- 09 2009 (s} 10 -10- 2010 for a -

o

[ L-.-E' l st \f ﬁuls‘h"ﬁ"\

Sedvaee Vet nmiE ’
’."-;P.\'h:«\\‘_;ﬂf’

pcnod of one, year and fourteen days thct the appellaht dr<appearecl from duty

for longer time, for which notlces were sent at her home. address, that showcause

. _as'also pubhshed in neWspaper but the appellant failed to resume her

~duty; that upon submrssron of her departmental appeal an mqurry was conducted A |

' _but the mqurry ofﬂcer d\d not recommend her to be re-rnstated due to the reason '
that her absence was long and appeal was also barred by time; that termrnatron
‘order of the appellant is correct and rn accordance wrth law' that the appellant

.': was proceeded agalnst under Khyber Pakhtunkhwa Removal from Service (bpecral

: Powers) Ordrnance 2000 that termmatron order ‘Was lssued from the date of

..~ absence of the appellant from duty

© 04, We have heard learned counsel for the partles and have perused the

- ~record-.v

05 Record reveals that the appellant was appornted as PST in'a prlmary

' school where she served for one year and fourteen days thereafter she did not :

,attend her duty due. to obwous reason of terronsm rn the area and. thrs fact has

already been 'admrtted .by the rnqurry ofﬂcer as well as by the Drstrrct .Education



. w/ e |

"{/ ' Off icer Hangu in hlS Ietter dated 16- 12 -2016 addressed to the Director. Education.
S The lnqu1ry ofﬁcer in hlS report admlts that i Il'l those days, law and crder srtuatlon

in the dlstnct was not. under control and it was rather |mposs1ble partlcularly for

female employees to attend to her duty In view 'of the admittance note of the

a lnqulry ofﬂcer and dlstnct educatlon ofﬁcer Hangu it can safely be lnferred that .

© stance of the appellant regardmg her absence from duty is true..

_ 06L ~ As per stancelof the respondents the appellant was proceeded agalnst
under Khyber Pakhtunkhwa Removal from Serwce (Special Powers) Ordinance
g 2000 but there is no prowsron avallable in Khyber Pakhtunkhwa Removal from
Servrce (Specral Powers) Ordmance 2000 for- wrllful absence or the penalw of
termlnatlon from service exrst in the Khyber Pakhtunkhwcl Removal from Gemce,
(‘apecral Powers) Ordlnance 2000 hence the |mpugned order is void. We have
observed that the appellant was hapha7ardly proreeded agamst r.elther any
inquiry was conducted nor the appellant was afforded any ODl:Ol'tlJrllty to defend -
:her cause. It however is a well settled legal proposrtlon that regular inguiry is
'nust before awardlng ma]or punlshment We have observed that absence of the
¥ appellant was not wrllful but was due to compelllng reasons, whlch cannot be
lgnored We are -also. mindful of the questlon of llmltatlon that the appellant

'preferred departmental appeal wrth delay of almost two yearc but since the

3 impugned order is vond hence no llmltauon Funs agalnst vord order

07. : In a srtuatlon we are constraned to- accept the mstant appeal The :
|mpugned order dated 22 04—2014 lS set aSIde and l:he appellant is re~!nstated in

' service. The intervening penod is treated as extra ordlnary leave wrthout pay.
Certlfied fo ¥e m‘é oopy
CON . Parties are left to. bear thelr own costs File be consrgnecl to record room. -
pRPATRIR

zahy‘wr ?mhtuukhwa ’ .
Servied «f“‘?u““"’*ANNOUNCED
Paahaw®t  5712.2021

© 7 (AHMAD-SULTAN TAREEN) - (ATIQ-UR-REHMAN WAZIP)
CHAIRMAN) . I . MEMBER (E)
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