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Counsel for the appellant present.20.07.2022

Learned counsel for the appellant though addressed his 

arguments to some extent, yet the question of limitation could not 

be addressed properly with solid justification and plausible 

reason(s). The instant service appeal is impliedly hit by Section 4 

of the Khyber Pakhtunkhwa Service Tribunal Act, 1974 and is not 

maintainable.

In view of the above, the Service Appeal may be posted to 

Bench to be presided over by another learned Member. To come 

up for preliminary hearing on 21.09.2022 before other S.B.

(Mian Muhammad) 
Member (E). %
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Form-A

FORM OF ORDER SHEET
Court of

418/2022Case No.-

S.No. Date of order 
proceedings

Order or other proceedings with signature of judge

1 2 3

The appeal of Mr. Farman Ali Shah resubmitted today by Mr. Taimur 

Ali Khan Advocate may be entered in the Institution Register and put up to 

the Worthy Chairman for proper order please.

24/03/20221-

REGISTRAlf*^

This case is entrusted to Single Bench at Peshawar for preliminary 

hearing to be put there on /J, 2^^^
2-

JIAIRMAN

■ V

Learned counsel for the appellant present and 

requested for adjournment to further prepare the brief. 
Last opportunity is granted. To come up for preliminary 

hearing before the S.B on 20.07.2022.

12.05 2022

(Kalim Arshad Khan) 
Chairman
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The appeal of Mr. Farman All Shah Ex-Constable No. 1172 Police Line Bannu received 

today i.e. on 17.03.2022 is incomplete on the following score which is returned to the counsel 
for the appellant for completion and resubmission within 15 days.

1- Memorandum of appeal may be got signed by the appellant.
2- Annexures of the appeal may be attested.
3- Appeal has not been flagged/marked with annexures marks.
4- Copies of charge sheet, statement of allegations, show cause notice, enquiry report 

and replies thereto are not attached with the appeal which may be placed on it.
5- Five more copies/sets of the appeal along with annexures i.e. complete in all respect 

may also be submitted with the appeal.

ys.T,No.
\

Dt. 7'^—3 - /2022
JUJls

REGISTRAR -
SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA 
PESHAWAR.

Mr. Taimur AM Khan Adv. Peshawar.
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before the KHYBER PAKHTUNKHWA SFRVTrF tptbitiva.
PESHAWAR.

Tribunal 

®Jary l\n. i
APPEAL NO. /2022 !? ' xoxiDated

Farman Ali Shah, Ex-Constable No. 1172, 
Police Line Bannu.

(APPELLANT)

VERSUS

1. The Provincial Police Officer, Khyber Pakhtunkhwa, Pesha

2. The Regional Police Officer, Mardan Region. Mardan.

3. The District Police Officer, Bannu.

war.

(RESPONDENTS)

APPEAL UNDER SECTION 4 

PAKHTUNKHWA SERVICE 

AGAINST THE ORDER DATED 05.07.2010, WHEREBY THE 

APPELLANT WAS^ DISMISSED FROM SERVICE AND 

AGAINST NOT TAKING ACTION ON THE DEPARTMENTAL 

APEPAL and revision OF THE APPELLANT WITHIN THE 

STATUTORY PERIOD OF NINETY DAYS.

7^>>'

OF THE KHYBER 

TRIBUNALS ACT, 1974

PRAYER:

THAT THE ACCEPTANCE OF THIS APPEAL, THE ORDER 

DATED 05.07.2010 MAY KINDLY BE SET ASIDE AND THE 

APPELLANT MAY BE REINSTATED INTO HIS SERVICE 

WITH ALL BACK AND CONSEQUENTIAL BENEFITS. ANY 

OTHER REMEDY WHICH THIS AUGUST 

DEEMS FIT AND APPROPRIATE THAT MAY ALSO 

AWARDED IN FAVOUR OF APPELLANT.

TRIBUNAL
BE
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RESPECTFULLY SHEWETH:

FACTS:
1. That the appellant was. appointed as constable in the respondent 

department in the year 2003 and since his appointment the appellant 
has performed his duty with great devotion and honesty, whatsoever, 
assigned to him and no complaint has been filed by his superiors 

; regarding his performance.

serving in the said capacity, the appellant faced some 
domestic problems due to which he was unable to perform his duty 

• and was compel to remain absent from his duty.

3. That inquiry was conducted against , the appellant in which exparte 

proceeding was initiated as the appellant was never associated with 
the inquiry proceeding, even the inquiry report was not provided to

:• the appellant.

4. That without issuing charge sheet and'conducting proper inquiry the 
. appellant was dismissed from service from the date of absence vide

order dated 05.07.2010. (Copy of dismissal order dated 05.07.2010 
is attached as Annexure-A)

5. That the appellant filed departmental appeal against the dismissal 
■ order on 16.04.2013, but no action has been taken on his departmental 
appeal and when 11-A Was inserted in police Act. 1975 through 
amendment in 2014, then he filed revision on 08.12.2021, which was 
also not responded within the statutory period of ninety days. (Copies
of departmental appeal and revision are attached as annexure- 
B&C)

6. That the appellant has no other remedy except to file the instant 
seiwice appeal in this Honourable Service Tribunal on the following 
grounds amongst others.

2. That while

GROUNDS:

A) That the impugned orders dated 05.07.2010 and not taking action the 
departmental appeal and revision are against the law, facts, norms of
justice and material on record, therefore, not tenable and liable to be 

. set aside.

B) That the inquiry proceeding was not conducted according to the 
prescribed procedure as the appellant was not associated with the 
inquiry before passing the impugned order of dismissal from service, 
which is violation of law, rules and inquiry proceeding.



C) That no charge sheet and statement of allegation were served upon the 
appellant before passing the impugned order of dismissal from service 
which is violation of law and rules.

D) That show cause notice was not communicated to the appellant before 
passing the impugned order of dismissal from service, even the 
inquiry report was not provided to the appellant, which is against the 
norms of justice and fair play.

E) That the penalty of dismissal from service is very harsh, which is 
passed in violation of law and rules, therefore, the 
sustainable in the eyes of law and liable to be set aside.

same is not

F) That the appellant did not intentionally absent from his duties, but due 

some domestic, he was unable to perform his duty and was compel to 
absent from his duty. Therefore, needs to be treated with aremain 

lenient view.

G) That the appellant has been condemned unheard and has not been 

treated according to law and rules.
I

H) That similar nature appeal have been allowed by this honorable 

Tribunal and the appellant being similarly placed person also entitle 
the same relief under the rule of consistency. (Copies of judgments 
are attached as Annexure-D)

I) That the appellant seeks permission of this Honourable Tribunal to 
advance others grounds and proofs at the time of hearing.

It is, therefore most humbly prayed that the appeal of the 

appellant may be accepted as prayed for.

AP LANT .
Farman Afr

THROUGH:

TAIMM^LI KHAN 

(ADVOCATE HIGH COURT)



BEFORETBEjagBERP^Bm^WA SERV,r. ..

SERVICE APPEAL NO. /2022

Farman Ali Shah V/S Police Department

affidavit

. Farman Ah Shah, Ex-Constable No. 1172, Police Line Bannu (Appellant) 

do hereby aff.™ and declare that the contents of this service appeal L true 

nd conect and nothing has been concealed from this Honourable Tribunal

PEPONEIVT
Farman A i shah 

(APPELL ANT)
.O.

m.



.
■A'

before the KHYBFR PAtrTTTUNKHWA SERVTrK TRIBTINAT
PESHAWAR

SERVICE APPEAL NO. /2022

Farman Ali Shah V/S Police Department

APPLICATION FOR CONDONATION OF DELAY IN TWF
INSTANT APPEAT,

RESPECTFULLY SHEWETH;
1. That the instant appeal is pending before this Honourable Tribunal in 

which no date is fixed so for.

2. That thei impugned dismissal order dated 05.07.2010 was passed with
1 etrospective effect and. such like orders are declared as void orders by 
the Honourable Supreme Court in its various judgment and no 
limitation run against the void order. .

3. That the august Supreme Court of Pakistan has held that decision
merit should be encouraged rather than laiocking-out the litigants 
technicalities including limitation. Therefore, appeal needs to be 
decided on merit (PLD-2003(SC)-724). .

4. That the instant appeal may kindly be decide on.merit as the appellant 
has good case to be decided on merit.

on
on

It is therefore most humbly prayed that on the-basis of above. 
submission, the instant appeal may be decided on merit by condoning 
the delay to meet the ends of justice.

THROUGH;

TAIlNRfR^ALI KHAN 

(ADVOCATE HIGH COURT)
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AFFIDAVIT
It is affirmed and declared that the contents of application are true and 
correct to the best of my knowledge and belief and nothing has been 
concealed frorri this august Tribunal.

I

DEPONENT
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Legible Clear Copy

V ORDER
My this order will dispose-off departmental proceeding 

initiated against constable Farman AM Shah No.1172, S/o Gul Saidan 

Shah R/o Torka Surani Police Station Basya Khel while posted to Police 

Line, Bannu absented himself from Govt, duty with effect form 

20.11.2009 to date without any leave or prior permission from the 

competent authority. Resultantly, he was proceeded departmentally 

under RSO, 2000 and proper enquiry was conducted through DSP/HQrs. 
The Enquiry Officer submitted his findings, wherein he reported that the 

defaulter constable was summoned time and again to face the enquiry 

proceeding but he failed to appear before the enquiry officer to record 

his statement. Therefore, the enquiry officer recommended exparte 

action into the enquiry.

?

Subsequently, final Show cause Notice was framed and 

served, by the local police at his home address, upon Bahar AM Shah 

(brother of the defaulter constable). Statement of his brother was 

recorded on the FSCN by DFC Police Station Basya Khel, which revealed 

that the defaulter constable had gone abroad since 4/5 months ago.
I

His service record was also perused which transpired that he 

had been warned already on 11 different occasions for his deliberate 

absence. '

' Keeping in view the findings and recommendations of the 

inquiry officer, material on record and other connected papers, the 

undersigned has got no other option except to impose him major 

punishment of dismissal from service.

Therefore, I Sajjad Khan District Police Officer, Bannu'in exercise 

of the Power vested in me under KPK, removal from service special 
power Ord. 2000, hereby dismiss him from service from the date

Sd/-
District Police Officer 

Bannu 

2010

f

f



-

' •;

pegtjwifcSi^^^
fjtii^Lj

■*’f“^^O^j!^Heavy Weaponsyj^ ATS (VIP)

-:<i
☆

.☆

-j/URemove4s:^^M>^^^20Q0
■ ^ ~<i-.

c?X ☆

i~\fi/ti/i'LLr'tf^L4L4J:jL,iJi ■

Pt^rfAh/A^a

uojl—a--4i

;:



r

_______>^U(Mercv Petition)^s^iAj|^ \i^!^
Uigb^U/jtj^.jfd/>'ju^K>^vl^05.07.201 O^vy*

O.B. N0.800 ua^^J;^ir.^.j_vCJu; I
I

t'r*

I

j

: Heavy Weaporivii ATS (VIP)

~f/i/Remove£LkS<^Jli>^iC2000

.(^jJiji^(jyXfjyi;4--i>yjiji^.KiXii=^URPOwt>/J4^i/ii_Jvj^ ☆

☆

: ■

,\,' ■ r': ■■;

//jl£
t

I^)L«iA«JlI

J11 l?(j*C/1/(^ t'' .*.

&.



■ W
... ......._.-. -•,

'I

P. ■

IN THE HON’BLE SERVICES TRIBUNAL KH
PAKHTUNKHWA PESHAWAR ri

^ V

Kh^ybor Pafe™*,™ 
Service

Dlni.y

tS-6'^iol7
/2017In Re S.A.

Datea.Ex-constable No.787/SB 

Shujahat All S/o Lai Muhammad R/o Uma.rabad Gulabad Pul
Sardheri, Charsadda.

........Appellant

VERSUS

1. Provincial Police Officer Khyber Palditunlchwa Peshawar.
2. Additional Inspector General of Police Special Khyber 

Pakhtunkhwa Peshawar.
3. Superintendent of Police Admn Special Branch Khyber 

Pakhtunkhwa Peshawar.

4. I.G.P. Police Khyber Pakhtunkhwa.

Respondents

APPEAL U/S 04 OF THE KHYBER
SERVICESPAKHTUNKHWA

TRIBUNAL ACT 1974 AGAINST THEF Ble«5'3r©-€5a'y ■

ORDER DATED 31/01/2014 WHERE THE
/P APPELLANT WAS DISMISSED FROM

SERVICE AND AGAINST THE
APPELLATE ORDER DATED 16/11/2016

THECOMMUNICATED TO

APPELLANT ON 17/05/2017 HAS BEEN

RE.1ECTED ON NO GOOD GROUNDS
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Sen/ice Appeal No.627/2017

Date of Institution ... 15.06.2017
Date of Decision 13.10.2020

Shujahat All S/0 Lai Muhammad ,R/0 Umarabad Gulabad Pul Sardheri, 

Charsadda.
(Appellant)

VERSUS

1. Provincial Police Officer Khyber Pakhtunkhwa Peshawar and (03) Others.

(Respondents)

Present:

Miss. Roeeda Khan, 
Advocate ...For appellant.

Mr. Riaz Khan Paindakheil, 
Assistant Advocate General. ...For respondents.

MEMBER (J) 
... MEMBER (E)

ROZINA REHMAN 
ATIQ-UR-REHMAN WAZIR

JUDGMENT

ROZINA REHMAN. MEMBER : Appellant Shujahat Ali was a Constable in the 

Technical Section of Special Branch. .He was dismissed from service under 

Police; Rules, 1975, vide order dated 31.01.2014. It is the legality and validity 

of this order which has been challenged by hirh in his present service appeal 

filed U/S 4 Of the Khyber Pakhtunkhwa Service Tribunal Act, 1974.

Brief facts of the case are that appellant was initially appointed as 

"constable in the year 2008 in the Technical Section of Special Branch. He

2.
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2.

, was nominated for Basic Recruit Course at PTC Hangu .but he remained 

absent without any leave w.e.f 13.02.2013. Departmental inquiry was 

conducted and he was dismissed from service. Later on, he submitted mercy 

petition to the Additional IGP Special Branch which was accepted and order

of dismissal was set aside by the competent authority. He was reinstated in 

service and was directed to undergo Basic Recruit Course but he again 

absented himself from training without any leave. He was again dismissed 

from service, against which, he preferred departmental appeal which was

also rejected, hence the present service appeal.

Learned courisei for appellant contended that the appellant was 

initially appointed as Constable in Special Branch in the year 2008. He fell ill 

during training at PTC Hangu and he was advised bed rest by medical officer. 

He came to know about his dismissal on 10.02.2014, he, therefore, preferred 

departmental appeal. She argued that all codai formalities for initiating an 

inquiry were not complied with and that no opportunity of personal hearing 

was afforded to the appellant. She submitted that availing medical leave 

without permission could not be considered as an act of .gross misconduct 

entailing major penalty , of dismissal from service. She submitted that 

departmental appeal was preferred on 20.02.2014 and it was responded to 

by the respondents on 16.11.2016 but was communicated to the appellant 

on 17.05.2017 where after he filed the instant service appeal. She submitted 

that as per judgments of the superior court where a departmental appeal is 

filed within the prescribed period, the affectee or civil servant has to wait for 

in case of filing appeal. If within the stipulated period, the civil 

servant is not communicated the decision of the competent authority, he had 

i;!;f^;;;*jjjvQption to file appeal within 30 days without waiting the decision or he can 

wait till the time of communication of the decision by the departmental

3.

■ d
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authority and from the said date, he could file appeal vyithin next 30 days. 

Reliance was placed on 2013 SCMR 1053; 2003 PLC (C.S) 365 and 2007

■4

SCMR 834.

Conversely, learned AAG argued that the appellant is a habitual 

absentee who was nominated for Basic Recruit Course at PTC Hangu but he 

deliberately absented himself from training without any leave/permission. He
■ t ■

i
submitted that he was dismissed from service after observing all the codal 

formalities. He argued that final show cause notice was also issued which 

received by brother of appellant. He raised question of limitation and 

requested this Tribunal to dismiss this appeal being time barred.

4.

was

5. This Tribunal examined the facts and grounds mentioned in the memo

of appeal and documents annexed thereto as well as the comments of the

in detail..respondents and arguments of the learned counsel for the parties 

Admittedly he was nominated for Basic Recruit Course at PIC Hangu and 

relieved on 08.01.2013. He joined the said recruit course and remained 

absent without any leave from 13.02.2013. After departmental inquiry he 

was dismissed from service. Later on he was reinstated in service by the

was

competent authority and he was once again nominated for the said course

w.e.f 05.10.2013. Due to his ailment, he failed to attend course. As per law,

an actavailing Of medical leave without permission could not be considered 

gross misconduct entailing major penalty of dismissal from service.

J)' against the appellant is not so grave as to propose any major penalty. Major 

penalty of dismissal from service is harsh and did not commensurate with the 

nature of charge. Reliance is placed on 2008 SCMR 214. So far as limitation 

is concerned, the appellant was dismissed from service vide order dated 

31.01.2014. He preferred departmental appeal well within time i.e. on

vt-
Charge

ft
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c "20.02.2014. The appellate authority vide order dated 16.1i.20l6 disposed of

his petition but the same was not communicated to the appellant well within
\

time. The record is silent as to when this order was cprfimunicoted to the 

appellant. Where within the stipulated period of 90 days, decision of 

departmental authority'is not communicated to the civil servant, he has an 

option to either file appeal before the Service Tribunal within the next 30 

days without waiting for decision of departmental authority, or he could wail; 

till the date of communication of decision of departmental authority and from 

said date, he could file appeal within the next 30 days. Reliance is placed on 

2013 SCMR 1053. The departmental appeal filed by the appellant to the IGP 

disposed of with the remarks that the appellant had not preferred 

appeal to the appellate authority i.e. Additionaf IGP. The departmental 

appeal, if not filed before the appropriate authority, then it is the duty of the 

authority to forward that appeal to the competent departmental authority. 

Reliance is placed on 2008 PLC (C.S) 1302. As he remained absent because 

of illness, therefore, his absence was not willful and deliberate and we are of 

the view that the penalty awarded to the appellant seems to be harsh.

: »

was

The long &. short of the above discussion is that appeal is partially 

accepted and the penalty of . dismissal from service is converted into 

stoppage of three annual increments for three years. The absence period 

and intervening period shall be treated as leave without pay. No order as to

costs. File be consigned to the record room.

6.

ANNOUNCED^
13.10.2020 /

to h

I
toman) 

embem)

(Atdq ur Rehman Wazir) 
Member (E)
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■ «f absence,THe appellant: fl,ed. me:inaant Semite appeal With prayer.

that the impugned ordeprdalea: 05-06-2013,■ 13-03-2014, 06-03-2015 and 29-04- r

-2014:nnsy be set aside- and,the appellant may be re,-instatea In sendee with all back

benefits.

02. Learned counsel for the appellant has: contended that tfie .appellant has '

not been, treated in-accordance with law, hence his rights secured.;and.guaranteed ' 

under the law were -badly violatedV that no proper procedure halbeen-SffsLed V' f i 

before dismissal of the appellant from service; neither-he has b^n.'seived with ' ^

, . 'associated with the inquiry-■

proceedings; that .the whole proceedings were conducted ex-parte and the appellant. '

charge sheet/statement of allegations nor he has. been'as

was not afforded ftunity of defense, hence the whole pro.ceedings are liable to ■ 

e; that the appellant was kept, deprived of personal, hearing andbe set asH
V ■■ .was,

condemned unheard; that no-show cause notice was served upon, the appellant ...
■\,

before imposition of major penalty; that the period for which the appellant remained
%

allegedly absent has been regularized by treating, it leave .without payyth us the very’; '. '

■ ground'on which the appellant was proceeded against^has vanished and no penalty . .

could lawfully be imposed upon-hirn. Reliance v^yas placed on 2012 TD.'CServicesj 348; 

that the appellant was proceeded twice for the same charges;‘that it,is needless to ■ 

mention .that the dismissal orders dated 29-04-2014 was issued at the time-when the-/ .;' 

■ appellant was already' dismissecTfrom - service and.' such, order ■ is' having, no.: fegal ’ 

effect; that the appellant has,been •awarded penalty with retrospective effect-and no ". ' 

order of penalty can be made to operate with retrospective effect as such the 

impugned order is liable to.be set asid.e on this; score alone; that the. penalty so-'.
* . ' . ’ ■ ' ■ • ' ' .i'* •

imposed is harsh, whi.ch does not com'm,ensurate with guilt of the appellant.. . '

Learned Assistant Advocate General appearing on behal't of respondents ' 

has contended that the appellant absented himself from lavyful duty w;e.f 23-02-2012 

till 14-05-2012 and 29-11-2012-011 29-04-2013 without permission/leave from, the

. 03. '
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competeit authority;' that- the. ap.peiiaTit w4s pfoperly proceededagainst under the . „;

I-.’-

relevant law and was‘rightly penalized.-The learned admitted that the appellant, was

ie he was transferred to another, station, where he .

i

dismissed twice as~during. the course t‘
absentedfrom- lawful duty,- hence he wad proceeded against and in the ■

, he. was dismissed again on the charges of absence, not knowing that he was ■
. again

process 

• already dismissed. ' ■ ■

counsel'.for th.e parties and.-have perused.the 

dismissed, Vide :orclef' dated; 05-06- 

Hant filed departmental appeal dated 23-0.9-20.13

We have heard, learned■ 04.
1record. Record reveals that'-the appellant was

which' .
2013,* against which the appe

order dated l3-0,a:2014. The appellant filed revision petition

order. ..;dated , 66-03,-2.015 ■

copy.-,
■ was r^ejecte^vrae

^.dch is not available on record, but its rejection
• of(

had fried revision petition within time;as me.same was-

Sbn, The instant appeal was filed by the appetlant; ■ y ■ ■
transpires that the appellant 

not d'smissed on ground of'limitation

on 07.04.2015 which is within.time:

■ What IS avallable ‘on record is a' charge sheet/statShrent of allegations ■ ;.

.f .23-02-2012 to 0,5:04-2012. . ..■ 

Final'Show'ca'use'

05.
d 05-04-2012 containing the charges of absence w.e

and for the purpose, SDPO/Suburb was appointed as inquirY officer

.'on record, but nothing is available on record to

date

dated 10-08-2012 15 also ayailable on
sheet/statement of allegations/ final sho.v# cause notice was.. .

^ aetved upon the appeilanfas the appellant was not ayallablefipt such sendee. The

was seriously il|.,and he duly .informed

suggest, that, charge

appellant in' his appeal has contended that he

office regarding his illness', but which was not con5idered.....P'laced on record is 
.

advisedi.bed rest'for months,
the

ggesting .that the appellant was ad
" true, as the. .respondents, ridlther deny nor objected to

. medical prescriptions su

which can-be considered a.s
• r hie absence v^as not willful and the Supreme 

such prescriptions. which reveals that h,s absence .. ^ ^
in 2008 SCMR 214 have held that leave

court of Pakistan ip its judgment reported i

■medical grounds does not constitute gross' misconduct..
without permission on.

i
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■I. ■

. entailing, major ■penalty.', of-dismissal from service^ Placed: Qn;,r.ecord is- an inquiry*

report submitted 'by.'SDP'O/Subur.b,-which reveals that ex^parte. action was taken' 

against the'-ap.pellaht and the appellant was-’not'associated with the inquiry

• proceedings. It is also a well-settled legal proposition in'light of judgments of the
' ■' ' . . ' ' i'; ■ ■ ' ' ■

court that regular inquiry, is.'-must before' imposition jpf major penalty of

dism-ssal from service, which however, was not done in caseiof the ,appellant The 

■ Supreme Court .of Pakistan in its judgment reported in 2008'SGMR 1369■ have held 

of .imposing major penalt/,-the principles of naturall justice required that , 

a regular inquiry was to be conducted in the matter and opportunity of defense and ' ; 

personal hearihQ>vas to be provided to. the civil seiy/ant proceeded against, otherwise. . 

civil seiA/antwOuld .be condemned unheard and-major penalty of dismissal-from- ■ •

1-

f
I

apex
i

■ that in case

iiiCice would be Imposed upon him without adopting, the required mandatory 

procedure, resulting in mani-fest.justice. Obyiously the-appellant was not associated ,

with the process .of disciplinar/ proceedings and was condemned unheard.. The

punishment of dismissal form service videappellant was .ultimately awarded major 

order dated 05-06-2013 by Superintendent of Police. Head Quarters-Peshawar and

his absence period-was also treated as leave without pay, the;feleyant portion of the 

- impugned order is reproduced as under;-

/•

yi'
1

on record, the■In light of findings of the: inquiry officer and other materiat available 

' undersigned came to the condusion that the alleged official found guilty of the 

charges, he is hereby dismissed from service under Police Siimiplinary Ruies, 1975,, 

with immediate effect, hence the period, he remained absent from duty for 08 

months is treated without pay".'
• t

proceeded against on the ground, of willful absence for the

-' mentioned period, however the authority has treated tte.nnenHoned.period, as such

: the: very ground, on the basis of which the appellant'was -'proceeded against, has

the appellant was

respect derived 'fr-cm the judgment of the augustvanished away. Wisdom-in. this
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• v

4^/- Supre^-ne Court of Pakistan,, 2D06 SCMk 434 .and 2012'TD (Semces)'348.

Needless to mention- tharthe appellant was also dismissed fro*

reported as

. same charges' of:abs;ence .vide.ot^der',dated..'29.T04-20l’4 by Superintendent of.Po.li'ce
■ !*

City and inquiry report placed on record.was cbnducted'by DSP/Sadar Circle, and in 

. . this caise.also, .the appellant was proceeded ex-pa'rte, but such order have no legal ' ■ ' {

• sanctity as by the time, the appellant was already dismissed from service vide order-
.V

05-06-2013, but which definitely expose the.level of coordina'tiori!amongst offrcds-of . 

police department..
t. ■

\

06.- In light of the above-discussion, the'appeal.in hand'is accepted and the .

. -appellant is re-instated -in sen/ice, however the intervening p.eficd of his a.bsence , 

from-duty be treated as leave without pay. Parties are ieft tq. bear their ovyn -costs. .■ 

File be consigned to record room. - ' ■ i'

A^JNOUNCED 
■ 10'.09.2021 ■ •’ 4

r--;:--/l/V---
(atiq-ur-reh'ma.n WA'ZIR)

MEMBER (EXECUTIVE)
(SALAH-UD-DIN) ■ 

MEMBER (JUDICIAL)

i ■ :

i

;
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BEFORE TTTTii KPK SERVICE TRIBUNAL PESHAWAR

1

/7^' /2019APPEALNO,

Oiai-y M<s-

Taj Muhammad, EXt Constable, No.8385 

. FRP Kohat Range.

(Appellant)

VERSUS

. 1. The Commandant Frontier Reserve. Police, KPK, Peshawar. 
2. The District Police Officer Karak.

.(Respondents)

APPEAL UNDER SECTION 4 OF THE KPK SERVICE 

TRIBUNALS ACT, 1974 AGAINST THE ORDER DATED 

05.01.2008 WHEREBY, THE APPELLANT HAS BEEN 

DISMISSED FROM SERVICE AND AGAINST THE 

REJECTION ORDER DATED 27.12.2018 WHEREBY, 
THE DEPARTMENTAL APPEAL OF THE APPELLANT 

HAS BEEN REJECTED FOR NO GOOD GROUNDS.

PRAYER:
THAT ON ACCEPTANCE OF THIS APPEAL, THE 

Orders DATED 05.01.2008 AND 27.12.2018 MAY BE SET 

ASIDE AND THE APPELLANT MAY BE REINSTATED 

WITH ALL BACK AND CONSEQUENTIAL BENEFITS. 
any OTHER REMEDY WHICH THIS AUGUST 

tribunal DEEMS FIT AND APPOPRIATE THAT 

ALSO BE AWARADED IN FAVOUR OFMAY 

APPELLANT.

i-



BFPnRE THE IfHYBER PAKHTUNKHWA SERVICE TRIBUNAL PE$HAW(AS

Service Appeal No. 172/2019

Date, of Institution... 24.01.2019
■ 02.02.2022Date of Decision

.Taj Muhammad, Ex-Constable, no, 8385 FRP Kohat Range.
(Appellant)

VERSUS

Comtfiandant^ Frontier Reserve Police,. Khyber ^
The
one another.

Uzma Syed, 
Advocate;

. : For Appellant

Muhamniad Adeel Butt, 
Additional Advocate General For respondents

CHAIRMAN
MEMBER (EXECUTIVE)AHMAD SULTAN TAREEN 

ATIQ-UR-REHMAN WAZIR

• -I\

V IUDGMENT
.jt»-.ir-rehma« member (E^:- Brief facts of the case are that

the appellant while sen/ing as constable in police department was proceeded against

ultimately .dismissed from service vide

^ order dated 05.01.2008. Feeling aggrieved, the appellant filed departmental appeal
'the charges of absence from duty and was uon

rejected vide order dated 27,12.2018, hence the instant seivice appeal

ith prayers that the impugned orders dated 05-0l4008 and27-12-2018 may be set
which, was

wv
reinstated in-service with all back benefits.aside and the appellant may be

02 Learned counsel for the appellant has contended that the impugned orders are

and void ab initio as has been passed

not tenable and liable to be set aside. Reliahcf.
against law, facts and norms of natural justice 

with retrospective effect, thereforer ■



2. ■

■r
was placed on 2002 SCMR.:1129 and 2006 PLC (CS) , 221; that there is no order in 

black & \yhite to dispense with regular inquiry, which is violation of law and rules and 

without charge sheet/statement Of aliegations, the appellant was dismissed from 

service vide order dated 05-01-2008 without personal,hearing, hence the whole, 

procedure, is, nullity in the eye of law; that the appellant has hot been treated in 

accordance with law, hence his rights secured under the law has badly been violated; 

that ab.'5ence of the appellant was pot willful but was due to compelling reason of 

some domestic issues; that the penalty so awarded is, harsh, which does not,

commensurate with gravity of the guilt ' \

03. Learned Additional Advocate General for the respondents has contended that 

deputed for basic recruited course to Police Training College at 

. 08.11.2007 without any leave/prior permission of

the appellant was

Han^f^lTd remained absent w.e.f 

the competent authority; that the appellant was proceeded against departmentally
\

wherein the allegations leveled against the appellant stood proved; that the appellant 

proceeded under Police Rules 12-21. as his service, was less than 03 years and 

under Police^ Rules 12-21, there is no need of issuing of charge sheet and show cause 

therefore, the impugned order was rightly passed;, that the appellant was

was

notice
service vide order dated 05.01.2008 and after a lapse of 10 years the

, toerefore, the instant
dismissed from

appellant filed departmental appeal which is badly time barred

not maintainable in the eye,of law which is liable to be dismissed.appeal is

heard learned counsel for the parties andi have perused the record.04. We have

We have obseived that the petitioner remained absent for longer time 

wittibut any valid reason. The time spoiled between his dismissal and 

departmental appeal shows his reckless approach towards, his responsibilities. 

The contention of the learned attorney appearing on behalf of respondents to

05,

in the case of appellant as hethe effect that regular inquiry was not necessary

proceeded against while still in the probation period, also hold force, butwas



3

.
simultaneously the appellant was also .a civil servant and the question as to

whether the appellant was supposed to be proceeded against under RSO 2000 or 

Police Rules Cannot be ignored, as RSO 2000 having overriding effect over other 

laws at that particular time and provision in ordinance existed for the appellant. 

Section 11 of the ordinance is reproduced as under:

"The provisions of this ordinance shall have effect notwithstanding 

' anything to the contrary, contained in the Civil . Servants Act, 1973 

(LXXI of 1973) and the rules made there under and any other law for 

the time being in force."

06. The learned Additional Advocate General for respondents when confronted 

with such proposition was still of the opinion that he was rightly proceeded 

against under police rules, as. there was no other option with the respondent to 

proceed him as the appellant was still in probation period. Contention of the 

learned; Additional Advocate General is correct to the extent of probation period, 

but section 11 of the ordinance bars the respondents to proceed him under any. 

other law except the Ordinance, and other option was also available in the 

e ordinance vide section 3 (a) provides:-Ordinano

"that dismissal, removal and compulsory retirement of certain persons 

in Govt, or corporation service etc, where in the opinion of the.
: coqipetent authority, a person in Govt, or corporation service is 

; iheiticient or has ceased to be efficient for any reason; or is guilty of 

being habitually absent from duty without prior approval of leave, the 

competent authority, after inquiry by the committee constituted under 

section 5, may notwithstanding anything contained in any law or the 

teriris and conditions of service of such person, by order in. writing 

dismiss or remove such person from service, compulsory retire from 

service or reduce him to lower post or pay. scale, or impose one or 
more minor penalties as prescribed irf the Khyber; Pakhtunkhwa, 

Government Servant (Efficiency &. Discipline) Rules, 1973 made under 

section 25 of Civil Servant Act, 1973."



So .in presence of Removal from Seroce (Special Powers Ordinance) 2000, 

• ^ ■ e is void ab initio in the eye of law and whichthe proceeding under police rules 

also disposes of the question of limitation

meet the. ends of justice, the 

is reinstated in
07. This Tribunal is of the view that in orderto

present service appeal is partially accepted and the appellant

purpose of De Novo inquiry r«lth directions to the respondents to

. No orders as
service for the
conduct de novo inquiry within. 90 days strictly under law & rules

to costs. File be consigned to record room.

ANNOUNCED
02.02.2022

(ATIQ-UR'REHMAN WAZIR) 
member (E)(AHM^SULTAN TAREEN) 

: CHAIRMAN
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BibiD/OBadsfiahKiatt.ffiOYfflageBag^tt^

(jAppellaii^

^ '
^ ' /2018

In Re S-A

Moh-aminadia 
Ha.ngu District Hangu.

VERSUS
i, ■

'■ '■'.SS£i>S2»arS^»5'‘Elementary and beconaary « ^j.y EducationThe Director Elementary and Secona .y
2.

(Responden ts).

PAKHTUNfflWA
;^AMNS:r_JEHl

OF TCTTYBEIL 

tptET INAL _ACT__19I4 

22/04/2014,—_

appeal u/s—^
.service
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abiNATIQ
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VOIP
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Getting_^IBl
.. .pDJTTjMT MSJMMir---------

TpE SAME
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/ . JBEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAFU.

Service Appeal No. 1039/2018

Date of Institution • 18.08.2018

Date of Decision' ... 22.12.2021
%

I ■

Mohammodia Bibi D/0 Badshah Khan R/0 Village Bagatto Hangu District Hangu
... ■ (Appellant)

VERSUS

Secretary , of Government of Khyber Pakhtunkhwa Elementary and Secondary 
- ^ Education at Peshawar and two others. (Respondents)

i,.r'r. Noor Muhammad Khattak, 
Advocate vForAppeilant J ;

!.*
i ‘

Noor'Zarnan Khattak, • ••
District Attorney For respondents

CHAIRMAN
MEMBER (EXECUTIVE)

AHMAD SULTAN TAREEN 
ATIQ-UR-REHMAN WAZIR

■ < •
■ • I

JUDGMENT

■ Brief facts of the

case are that the appellant, while, serving as Primary School Teacher, was 

proceeded against' on the charges of absence from duty and. was ultimately 

terminated from service vide order-dated i2'-0'4-2014. . Feeling' aggrieved, the 

appellant filed departmental appeal, upon which respondent No. 2 appointed, an 

inquiry officer, who conducted inquiry and submitted its report, but the appellant 

not informed of any development within the statutory period, hence the, 

instant service appeal with prayers that the impugned' order dated 22-04-2014 

be set aside and the appellant may be re-instated in sen/ice with all back

ATIQ-UR-REHMAN WAZIR MEMBER (ET:-
• :i

was

r.r
t"

may

benefits,

Learned counsel for the appellant has contended that the. impugned order 

is against law, rule and principle of natural justice, hence void ab initio; that

02.



^72

nor under Rii!e-9 of 

, 2011;
neither the appellant was proceeded against under RSO 2800 n.

(Efficiency & Discipline) Rules

■ had,been issued;

served upon the appellant and

Khybe; Pakhtunkhwa Government Servants

that no absence notice or publication initwc leading newspaper

charge sheet/statemenfof allegations was se 

condemned unheard; that no
that no

regular inquiry had been 

s afforded any opportunity 

departmental appeal of the

the appellant
conducted against the appellant nor the appellant was-

was

that the inquiry conducted on 

comrhents of respondent No. 3 endorses the contendon of

■ law and order situation; that the

of personal hearing; tr

appellant as well as 

with respect to the worst law
passed with retrospective effeci, hence void ab initio.

the appellant 

impugned order has been

for the respondents has contended that the

toMO-10-2010 for a
• Learned District Attorney 

appellant performed 

period of one. year 

for longer time

03.
duty with effect from 24-09-2009her.

appellant disappeared from dutyand fourteen days; that the
sent at her home, address; that showcause 

, but the appellant failed to resume her
for which notices were

f^ also published in newspapernotlg ton of her depattmentafappeal, an inquiiv was conducted
duty; that upon-submission -. 

but the inquiry officer did not recoro 

that her absence was long i

mend her to be re-instated due to the reason

; that terminationand appeal was also barred by time
accordance with law; that the appellant

order of the appellant is correct and in
Pahhtunkhwa Removal from Service (Special 

as issued from the date of
proceeded against under Khyber

' Powers) Ordinance 2000; that
absence of the appellant from duty.

was
termination order was

parties and have perused the
we have heard learned counsel for the

04.
attested

•record.
appointed as fST in a primary

and fourteen days, thereafter she did not 

of terrorism in the area and , this fact has

reveals that the appellant was
Record-05.:

school, where she served for one year

attend her duty due, to obvious reason
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Officer Hangy in his letter dated 16-12-2016 addressed to the Director Education. 

The inquiry officer in his report admits that in those days, law and order situation 

not.under control and it was rather impossible particularly forin tlie district was
female employees to attend to her duty. In view of the admittance note, of the 

inquiry, officer and district education officer Hangu, it can safely be inferred that

stance of the appellant regarding her absence from duty is true.

As per stance of the respondents, the appellant was proceeded against 

under Khyber Pakhtunkhwa Removal frpm' Service (Special Powers) Ordinance 

•. 2000, but there is no provision’ available in Khyber Pakhtunkhwa Removal from 

Service (Special. Powers) Ordinance .2000, for wiliful absence, or the penalty of

exist in the Khyber Pakhtunkhwa Removal from Setvice

06.

termination' fro.m service 

■ (Special Powers) Ordinance 2000, hence the impugned order is'void.- We have

observed that .the appellant- was haphazardly proceeded against, neither any

conducted nor the appellant was afforded any opportunity to defend 

well .settled legal proposition that regular inquiry is
inquiry was

her cause. It however is a 

Tiust before awarding major punishment. We have obsd.-ved that absence of the

not wilifui but was due to compelling reasons, which cannot beappellant .was
ignored. We are also, mindful of the question of limitation that the appellant 

preferred departmental appeal with delay of almost two years but since the 

i impugned order is void, hence no limitation runs against void order.

constrained to'accept the instant appeal. The

is re-instated in
In a situation, we are07.

impugned order dated 22-04-2014 is set aside and the appeilant
extra ordinary leave without pay.service. The intervening period is treated as

left to.bear their own costs. RIe be consigned to record room.
k eofi ■

' Parties are

' s4rvic^3 Taba-aaUANNOUNCED
!i

22.12.2021

____ :
(ATIQ-UR-REHMAN WAZIR) 

MEMBER (E),.LTANTAREEN) ■ 
CHAIRMAN)

■. (AHM
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