. 01.09.2015

ey
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ANNOUNCED

|
4

Counsel for the appellant (Mr Ijaz Anwar Advocate)g L

._..

and Mr. Zraullah Government Pleader with Sheryar ASJ for thev |
'A respondents present. Arguments heard and record perused Vide ”
- our detailed judgment of to-day in connected appeal No. 484/2013,
tltled “Amlnullah Versus Government .of Khyber Pakhtunkhwa -'

through Secretary Home & T.As Department Peshawar etc.” hIS.

appeal is also disposed.of as per detalled judgment Partles are left

to bear their own costs;_' File be con5|gned,to the record.

01.09.2015

MEMBER




09.02.2015  Appellant ‘with counsel” and. Mr. Sheha-ryar khan, ASJ for
' respondents alohgwith Addl: AG present. Due to incomplete Bench
arguments not heard. The case is assigned to. D.B for final: hearingA

-alongwith connected appeals for 30.03.2015.

Chairman o
30.3.2015. . Counsel for the appellant and Ziaullah, GP with Sheryar,
AS] for the respondents present. The learned Member (Judicial) is
on official tour to D.IKhan, thercfore, case to come up for ?
arguments on 22.7.2015.

MEMBER -

. 22.07.2015. ' Counsel for the appellant (Mr.- [jaz. Anwar, Advocate)
and -Government Pleader (Mr. Ziaullah) with Sheryar, ASJ for
‘the respondents present. Arguments heard. To come up for

order on QI 50 ?’520/ r .

R—

MEMBER
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14310,2014

(4
Counsel for the appellant and Mr. Kabeerullah Khattak, Asstt. AG
with Sher Yar, ASJ for the respondents present. As per directions of the
worthy Chairman vide order sheet dated 24.7.2014 in service appeal No.
587/2013, this case be put up before the Worthy Chairman for further

proceedings/arguments alongwith connected appeals on 12.11.2014.

r—
MEMBER

M -
. .o .

Appellant in person and Mr. Sheharyar Khan, Assistant Supdt. Jail
for respondents with Assistant Advocate General present. The Tribunal is

12.11.2014

incomplete. To come up for arguments alongwith connected appeals on
19.12.2014.

Reader

19.12.2014 Clerk of counsel for the appellanf and Mr. Muhammad Adeel Butt,

AAG for the respondents present. The Tribunal is incomplete. To come up

for arguments alongwith connected appeals on 23.01.2015.

Reader.

23.01.2015 Counsel for the appellant and Addl: A.G for the respondents

present. The Bench is incomplete. To come up for arguments alongwith

connected appeals on 09.02.2015.
C&mben



\“\ ” Py R
\ 31 102013 ‘ Vide order sheet dated 31. lO 2013 in connected appeal No »
| l{“ ‘84/2013 this appeal is adjourned to 4.3.2014.
‘ oh- 03-20/ ly Vide order sheet dated 31.10.2013 in connected appeal No.
4484/2013, this appeal is adjournedto 2.} ta — { W
AE
2 /-l - 20/% Vide order sheet dated 31.10.2013 in connected appeal No.

14%?84/2013, this appeal is adjourned to fh - 7—' ,’{

WR D

th~07-2 o / lf Vide order sheet dated 31.10.2013 in connected appeal No. . o &
{784/2013, this appeal is adjourned to ) Y = ) -], 4

b

&,

WER .

Vide order sheet dated 31.10.2013 in connected appeal No.” - . S
: '-@584/2013, this appeal is adjourned to

READER

Vide order sheet dated 31.10.2013 in connected appeal No. -
L)784/2013, this appeal is adjourned to

READER . - .. -
Vide order sheet dated 31.10.2013 in connected appeal No. i

l*i 84/2013 this appeal is adjourned to

READER =~ " .



Junior to counsel for the appellant and Mr. Muhammad
Jan, GP with Irshadullah, Deputy Director for the respondents
present. In pursuance of promolgation of Khyber Pakhtunkhwa
Service Tribunal (Amendment) Ordinance 2013, the Tribunal is
incomplete. To come up for the same on 8.7.2013.

(I

READER

Counsel for the appellant and Mr. Muhammad Jan GP
‘or the respondents present. In pursusance of Khyber
2akhtunkhwa Service Tribunal (Amendment) Act 2013, the

Tribunal is ir"nrnplete, therefore, case to come up for the same
on 28.8.2013.

DER

Counsel for the appellant and Mr. Muhammad
Jan, GP with Sheryar, Assistant for the respondents present
~and reply filed. To come up for rejoinder on 31.10,.2013.

ME e
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:Counsel for the appellzmt preSent_',fand..hear(_itv':

5
‘ § Cbntehded that the appellant was appibinté_d as Wafd_ét in'the =

resﬁondent department and was perfomlaing his duty- in Bayﬁnu l‘
| Ja11 While performing his duties, in the mid night of 14/15°

April 2012, the jail was attacked by the militants ‘who

succeeded in escape of certain condemned prisoners from the

» jéil.' The appellant was served with a ‘show cause notice.'on
24.5.2012 and denied all the allegations:; The appellaﬁt was
t : e;wardéd the major penalty of disrriissallfr()m- servipc vide the
iﬁlp‘ugned order dated 12.12.2012 against~which he p;eferréd a

departmental appeal but the same was reje «cted on 23 1. 70

Counsél ifor the appellant further contended thal no charge
sheet/statement Qf?allegatidns has been issued fo the aipﬁellémt.
" No proper inqu'iry was conducted and the appellant ﬁas been

" condemned unheard. Even in case of dispensation of inquiry,
solid reasons had to be given. Points raised - neeq
-éonsideraﬁon. The appeal is admitted to regular héém’ng,

§ﬁbj‘ecit to all legal objections. The appellant is -directed to

deposit the security amount and process fee within 10 days.

“ Thereafter, notices be issued to the respondents. Case

| ln adjourned to 11.6.2013 for submission of written reply.
FrooL |

- :M%ber.

This case be put before the Final B'ench_&_x; for further

11.4:2013

proceedings.
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Form- A

FORM OF ORDER SHEET

Case No.

489/2013 | ENNRRTE

“I":Date of order

il  Proceedings

Order or other proceedings with signature of judge or Magistrate

T

2

e - —— o}

27/02/2013

The appeal of Mr. Muhammad Ibrar resubmitted today
by Mr. ljaz Anwar Advocate may be entered in the Institution
Register and put up to the Worthy: Chairman for preliminary

’

hearing. = !

st DR i

A
REGISTRAR ™

This case is entrusted to Primary Bench for prélirhinarii/. ‘

hearing to be put up there on Z ) —~ [; — 3 OZZ
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v " The appeal of Mr. Muhammad Ibrar Ex-Warder Central Jail Bannu received today i.e. on
' 18/02/2013 is incomplete on the following scores which is returned to the counsel for the appellant for

completion and resubmission within 15 day.
. L}
]
1- Annexure-B of the appeal {enquiry report) is incomplete which may be completed.

2- Affidavit may be got attested by the Oath Commissioner.

e e
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) BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR'

* Appeal No 4] 12013

Muhammad Tbrar S/O Khayat Ulah, Ex—Wardcr attached to Central
“Jail Bannu, R/O Hussni Darah Kalan Ilaqa Soorani P.O Nizem Bazar
Bannu. .

(Appellant) R

VERSUS

Govt of Khyber Pakhtunkhwa through Secretary Home and Tnbal
Affairs Department Khyber Pakhtunkhwa, Peshawar and others.

(Respondents)

1 ) 'Memo oprpeal i _j ] B I '*""1‘.-‘3 N

Affidavit - ‘ 4

2 | Show Cause Notice, Inquiry report| A,B & C 5-7
. | and reply to Show Cause Notice- : :

3 Dismissal Order dated 12.12.2012 - D

4 | Departmental Appeal & Rejection| E&F 9-12
Order dated 22.01.2013 ‘

5 | Vakalatnama

Appellant

Through [//\

IJAZ ANWAR
Advocate Peshawar
&

AL

SAJID AMIN
Advocate Peshawar-

I S S
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BEFORE THE KHYBER PAKHTUNKHWA
'~ SERVICE TRIBUNAL PESHAWAR

‘Appe;ﬂ NOM/ZOI?) | ::;7_?

(98]

- Muhammad Ibrar S/O Khayat Ulah, Ex-Warder, attached to Central
- Jail Bannu, R/O - Hussni Kalan llaga ‘Soorani P.O Nizem Bazar .
‘Bannu

A(Appellan’lc)
VERSUS |

. Govt. of Khyber Pakhtunkhwa, through Secretary Home and Tnbal

Affairs Department Khyber Pakhtunkhwa, Peshawar.

The Inspector General of Prison, Khyber Pakhtunkhwa, Peshawar

Superintendent Circle Headquarters, Prison Peshawar. ' |

The Superintendent Central Prison, Bannu. _ o |
‘ ' ' (Respondents)

- Appeal under Section 4 of the Khyber Pakhtunkhwa
- Service Tribunal Act, 1974, read with Section 19 of the
Khyber Pakhtunkhwa Government Servants (E&D)

" Rules, 2011, against the Order dated 12.12.2012,
whereby the appellant has been awarded the major
penalty of “Dismissal from Service” against which his
Departmental Appeal dated 27-12-2012 has also been
rejected vide order dated 22.01.2013.

Prayer in Appeal: -

~-On acceptance of this éxppéal the impugned orders

dated 12-12-2012 and 22-12-2012, may please be set-
~ aside and the appellant be re-instated in service with -
all back benefits of service.

Respectfully Submitted:

e

2

s c-subuItEed 40628

That the appellant was appointed as Warder in the Prison
Department in the year 2007, and was posted in Bannu Prison.
Ever since his appointment the appellant was performing his
duties as assigned to him with full devotion and there was no
complaint whatsoever regarding his performance.

.~ That the appellant while pérforming his duties in Bannu Jail, in the

mid night of 14/15 April, 2012, a good number of militants (more
then 300) attacked the Jail with heavy weapons, the appellant
along with other jail officials started firing at them, however they

- out numbered the security staff of the jail and managed in helping

the escape of certain condemned prisoners from the Jail. They also

- damaged part of the Jail premises with their heavy weaponry.



—

. That the Provincial Government conducted a fact finding inquiry,

however it report was not made public.

. That thereafter the appellant was served with Show Cause Notice

dated .24.05.2012, containing the false and baseless allegations

~ that during the attack on Bannu Jail, he failed to fire and confront

militants effectively, the appellant duly replied the Show Cause
Notice and refuted the allegations leveled against him. (Copies of
the Show Cause Notice, Inquiry report and reply to Show Cause
Notice are attached as Annexure A, B & c.

. That without conducting regular inquiry quite 1llegally the'

appellant was awarded the major penalty of Dismissal from
Service vide general order dated 12.12.2012, however copy of the

-said order was conveyed to the appellant on 21.12.2012. (Copy of

the Dismissal Order dated 12 12.2012 is attached as Annexure D)

. That agarnst the order dated 12.12.2012, the appellant ﬁled h1s

departmental appeal dated 27.12.2012, however it was also |
rejected on 22.01.2013. (Copies of the Departmental Appeal and

Rejection Order dated 22. 01 2013 are attached as Annexure E &
F). S |

. That the impugned orders are illegal unlawful against law and

facts therefore, liable to be set aside inter alia on the following
grounds:- ' ‘

GROUNDS OF APPEAL:

A. That the appellant have not been treated in accordance Wrth

law, hence his r1ghts secured and guaranteed under the law are
: badly violated.

B. That no proper procedure. has been followed before awarding

the penalty of dismissal from service to the appellant, neither
regular inquiry has been conducted, nor the appellant has been
associated with the inquiry nor any witness has been examined
against him during the inquiry, thus the whole proceedmgs are '

nullity in the eye of law.

C. That the appellant has not been given proper opportumty to

defend himself nor he has been allowed opportunity of personal
hearrng, thus he has been condemned unheard.

' D. That during the inquiry proceedings no witness has been

- examined against the appellant or if so examined thelr

- statements have not been taken in the presence of appellant nor
. was he allowed the opportumty to cross examine them.- |
|.



E. That the allegations that during the attack on Bannu Jail by '[1:16

" militants the appellant. failed to' fire and confront mil-itan;ts

effectively is totally false and baseless, he duly fired at them -

- and confronted as long as he could, however due.to complete

dark he could not fire at them pointedly, moreover, he was not -
provided with sufficient bullets, however whatever the quantity

of bullets available that was utilized by him. :

F. That the charges leveled against the appellant were nevier.
proved during the inquiry proceedings the inquiry officer gave

~ his findings on surmises and conjunctures.

‘G. That adopting shorter procedure in the instant case was uncalled

~ for and illegal the charges were never admitted by the appellant

- hence the issuance of show cause notice has prejudice his case
and infact he was condemned unheard. |

~H. That the matter in hand required a full ﬂedge- regular i'hqﬁiry,
for the proof or other wise of the charges, in the absence of
regular inquiry major penalty can not be imposed. i

I. That the appellant has never committed any act or onﬁssiqn
which could be termed as misconduct albeit he has illegally
been dismissed from service. o !

J. That the appellant has more than 06 years spotless service

 career, however, his unblemished service career has never been
. considered while dismissing him from service. |

- K. That the appellant is ji)bless since his illegal dismissal from
- service. The penalty imposed upon him is too harsh and liable
to be set aside. : : '

It is, therefore, humbly prayed that on acceptance of this appeal t}lle
‘impugned orders dated 12-12-2012 and 22-01-2013, may please be set-aside
and the appellant be re-instated in service with all back benefits of 3;ervicé. -
| | e W
W‘ -

ppellant

- Through | ///\

~
v

IJAZ ANWAR
~ Advocate Peshawar
& |
SAJID AMIN
~ Advocate Peshawar
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 BEFORE THE KHYBER PAKHTUNKHWA |
SERVICE TRIBUNAL PESHAWAR

|
|
|
~Muhammad Ibrar S/O Khayat Ulah, Ex-Warder, attached to Central

Jail Bannu, R/O Hussni Darah Kalan Ilaga Soorani P.O Nizem Bazar
- Bannu. : _

Appeal NO; /2013

(Appell'ant)
' N
, lGovt of Khyber Pakhtunkhwa, through Secretary. Home and Trib2|}1

Affa1rs Department Khyber Pakhtunkhwa, Peshawar and others. - |

(Respondents) |

| |
AFFIDAVIT ‘ o

|

l, Muhammad Ibrar S/O Khayat Ulah Ex—Warder,

" attached to Central Jail Bannu, R/O Hussni Darah Kalan
~ Ilaga Soorani P.O Nizem Bazar Bannu, do hereby solemnly
- affirm and declare that the contents of the above appeal are true
and correct to the best of my knowledge and belief and that
nothing has been kept back or concealed from this Honourable

Tribunal.
.?e

ponent =

~ VERSUS
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1, Khalid Abbd.s, Supuintcndcnt ll(.adqumtcrs Prlson l’csll‘lsv;l;‘ as’ Competem Amhout
under the Khyber Pakhtunkhwa Govemmem Servants (E&D) Rules,2011 “do hereby bclvc yo
warder (BPS-5) Muhammad Ibrar No.1 (W.ltch Tower No.4), as follows that consequent upon t
lmdmbs of the Inquiry -Report regarding - mlhtants attack .on Bannu .Iall you havc commlttcd i

lollowmg acts of Commission /Omission specified in Rule-3 of abov«. memiol (.d Rules: .

lmled to fire and confront mllmnts Ltfuctxvely with the result that thele was no t.m.my lo
beside hdvmo L.M.G: ST A | '
g ‘ : .

By virtues of the above, you appcax to be nullty of mc.illclcncy and lTlleOi'ldl.lCl and hav; MK
yourself liable to penallles specified in Rulc 4 of I\hybm Pakhtunkhwa Govun ment’ Suvants 1(LL\.
Rules-2011. | | | |
» And whereas in exercise bfpowcrs Rule-5 (1)(a) of the s'zhlme’l"{dle's', 1 anj 'saﬁiStié‘cl that
sufficient evident is avaiiablé,in the aforementioned inquiry '.report warranting’ tOl.diSi)CIléé with fui'thx;ﬁr ~
inquiry. N

Now , therefore, I, l(lnlid Abb‘xs; Superinténdcnt Hmdqhaftcrs Prison Peshaw
Competent Authority, call upon you tluou;,n this Notlce to e\plam why the majcu penaitv of dlbmlb*

110m service should not be unpo:,cd upon you.

Your reply must b&. u,cuvcd w11hm seven day: of 1ccclpt of this Notice, failing which it

w1li be assumed that you have no defence and in that case ex- palte action shall be raken agamst you.

A copy of the relevant extract of the inquiry report is enclosed. -

o o SUPERINTENDE] T '
. " _HEADQUARTERS E/é{so‘ HAWAR

\ IL/
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- Mr, Jalat ]\ll 1, ZAssistng

- HC and. 40 T totaling 43 men. Cut o

Jait staff v L posse

The jail staif came 1o know about the fieing at 1-35 anw. AL Ug.al-lum yihe Nwht DuLy Ollxcel' . '

Superintendeut, thougrh bLIh" ori@iyiwas not in the jail, but in the - 0

residential colony wilh a colleanuc. They uuumh.d the mhu, control and police \t‘.uons : ;~
ubout the terrorist awck | .

Atthe time of atlack, the four watchiowers-had a jail staff cach armed w1l11 LMG and’ ”-.)
armed guards al each gate. Also there was an outer securily cordon of FRD, consisting 0f3
[ these L1 were doing other dut;c,s ou’mdc =a11
Hn\"wu no veplacements were provided for unlmo ¥ Teasons.

*\l the timé of muduu Auﬂﬂwuw weapans wern: available as por jail staff:

B ype of weanon - No.
AL-47 - 19 (4 not'iny »\011\111;_, order)
Rifle 0.303 10 B
hinese Ritle — [15 ==+
LMG - 4 -

While armed guards claimed Lt they fired dmuu, ailaet, prisoner. thness«.s dlscloscd'lhat:

only the weslern watchtower did firc some rounds w'u,L, 1o fire was he'ud CleWhue Wlnle

the juil slaft clained they could not spol the cnemy- due {0 complete dark and <.ould 1loltﬁ1
pom'cdiy, they also said they were fired by lllu a[l.xcl\ua

T P PR

P"Lge 7of 19

We are of the view that jail staff in the walchtowers the cates and FRP platoon did not mount "
_any significant fire and were simply ovelawcd A concerted fire of LMG. from towers and fire,
trom other staff and FRP plaloon could hWe created a rcal detérrence and made a dxﬁ‘cwnce

" The firing clmm is difficult to believe as there was no casualty from the enemy side. Thc
Nl“’hl Duty Officer was away {rom the sceneé of action, in the residential colony, and could
riot lead his watch aud Wmd staff and dsvise a stmtegy for defencc ‘
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QEEICE ORDER

_ D1sc1phne) rule 20’1 ifter

‘ pcrsonal hearing,

mcmls as menuoned against tI‘eL. _hames on

in Central Pnson Bannu 1ncxdent

In exercxse of powers conferred under ruk-
reply to show-c

the undersigned is p}casea 10 award the ma

w.-———_—..a-._...—...__.._ 4

SON PESHAWAR.

/l’B/Dl /2/17—'7'201

v

14 of the P&D (Eﬂimency &

duse notice and affording Lhe opportunuy 0[

jor penalues to the below noted

acccupt of their involvemeny/ grossmisconduct

NAMLQM@S&QM@ZM *ﬁi@ﬁw ]

T Wa_raer» Mir Laiq Khan - . Dismi-ssemc:_ ‘J’

2/ [Warder Saved Koan ™ I v T

Warder Hafiz Mir Hassan Shah TR T . “T“f

| Warder Abtaalior E—— ~do- - j

i \Varder}&ﬁf Ali Shah . B __MMJ

_177 MuhamnTmW‘ﬁ“ ~do- R | J

i Warder gui Mir Dali T -do- - ﬁl

v Warag}_XmeenuHah A T B “do- T T I

; A Warder Sagib M“—“___—-M ---- ~do- o

: \J' ]0
|

Warder Naseeb Gul

IR I

I
—_——

Endorsement No: / -’j\/ Z\E
' Copy of the above
Worthy Inspector  Gegerg)
information with reference to hi:
Superintendent C
District Accoun
For information

/ ;ﬁ»o//*fc

L_O‘J .

s Officer Bdnnu

1 I'Wurder Ragibaz Kha'l I
—_

-do-
T e——— I

Reducuon to iowe::r
his resent nmeg ys

]

;tage in

cale _*{
o
t

—

———

SUPERINTF ’&DEN
CIRCI] !lQb PRISON I’ESHAWAR

S fon\ arded (o the:; -

of  Prisons Kbyber
sh,neu
entral Prison Banny!

Pakh'runkhwa

PéshaWilr for’
WE dath 12-

12-2012 pleasc.

Ug ,&2«%5

FHQb PRISON PPSHA

7'}/;‘ 2--»" -

No. 3120s-

& further nu.esw-y 4cuon

C IRC}_
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To, |

The Inspector General of Prisons,
Khyber Pakhtunkhwa,
Peshawar

Subject: ~ DEPARTMENTAL APPEAL / REPRESENTATION .
: AGAINST THE ORDER. DATED  12-12-2012,
CONVEYED TO ME ON 21.12.2012, WHEREBY 1
HAVE BEEN AWARDED THE MAJOR PUNISHMENT
'OF DISMISSAL FROM SERVICE.

Prayer in Appeal:

ON ACCEPTANCE OF THIS APPEAL THE ORDER ‘
DATED 12.12.2012 MAY PLEASE BE SET ASIDE AND I

MAY BE REINSTATED IN.TO SERVICE WITH ALL
BACK BENEFITS.

Respect Sir
[ humbly submit my departmental appeal as under;

1. That I was initially appointed as Warder in Prison Department in
the year i , 1 was posted in Bannu Prison. Ever since my
appointment 1 have performed my duties as assignment to me
with full devotion and there was no complained whatsoever
regarding my performance.

2. That I while performiﬁg my duties in Bannu Jail, in the mid night
of 14/15 April, 2012, a good number of militants (more then 300)
attacked the Jail with heavy weapons, I along with other jail
officials started firing at them, however they out numbered the
security staff of the jail and managed in helping the escape of
certain condemned pnsoners from the Jail. They also damagcd
part of the Jail premises with their heavy weaponry. '

SN

3. That the Provincial Government conducted a fact finding | mquny,
however it report was not made publ1c

4, That thereafter [ was served with Show Cause notice dated
24.05.2012, containing the false and baseless allegations that
during the attack on Bannu Jail, I failed to fire and confront

militants effectively, I duly replied the Show Causc Notice and
refuted the allegations leveled against me.

.,
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5. That -without conducting regular inquiry. quit‘e",illeg'ally [ 'was
~ awarded the' major penalty of Dismissal from Service vide
+  general order dated 12.12.2012, conveyed to me on 21.12.2012.

6. That the penalty so imposed on is illegal unlawful against law and
facts and liable to be set aside inter alia on the following;

GROUNDS OF APPEAL

. That T have not been treated in accordance with law hence my rights

secured and guaranteed under the law are badly violated.

. Thét no proper procedure has been followed before awarding me the

penalty of dismissal from service, neither I have been associated
with the inquiry nor any witness has been examined against me
during the inquiry, thus the whole proceedings are nullity in the eye:
of law. o : . ' o

. That I have not been given proper opportunity to defend myself nor 1

have been allowed opportunity of personal hearing, thus I have been
condemned unheard. ‘

. That during the inquiry proceedings no witness has been examined

against me and if so examined I have not been given. the opportunity
to cross examine them. : ~ '

t

. That the allegations that during the attack on Bannu Jail by the

militants I failed to fire and confront militants effectively is totally
false and baseless, I duly fired at them and confronted as long as |-

‘could, however due to complete dark [ could not fire at them

pointedly, morecover, I was not provided with sufficient bullets, .
however whatever the quantity of bullets available that was utilized.

. That the charges leveled against me were never proved during . the

mquiry proceedings the inquiry officer gave his findings on surmises
and conjunctures. ' : : - :

. That adopting shorter procedure in the instant case was uncal]\cdffpr

and illegal the charges were never admitted by the undersigned
hence the issuance of shoe cause notice has prejudice my case and
infact was condemned unheard. ‘ ' '

That the matter in hand required a full fledge regular inquiry, for the
proof or other wise of the charges, in the absence of regular inquiry
major penalty.can not be imposed. ' -



s

- L That T never committed any act or omission which could be termed
as misconduct albeit I have illegally been dismissed from service. -

1

J. That I am jobless since my illegal dismissal from service. Th
penaity imposed upon me is too harsh and liable to be set aside.

It is, therefore, humbly requested that on. acceptance of this
Departmental Appeal the order dated 12-12-2012, may please be set .
-aside-and I may be reinstatedi in service with al bagk benefits. -

Yours'C.)bedi.ently o
e
g
i TS S e TN 7
| Dated:20/12 /2012 - |
e ~97358¢4




. OFFICE OF THE
INSPECTOR GENERAL OF PRISONS,
I\HYBER PAKHTUNKHWA PL‘SHAWAR

NO.

' : , o
DATED 22— 205

: E The Superintendent,
e i Headquarters Prison Peshawar.
ik ‘
R
e : |
. Subject:-  DEPARTMENTAL APPEAL
Mo Memo: :
b
e, : . . ’ . S : :
Bt Tam directed to refer to your letter No.152 dated  10-1-2013 on the subject and to
;ﬁ’ cohvey that appeal of Mr.Muhammad Ibrar Ex-warder for set asiding the major penalty of
[F ! ‘ Dismissal from Sei_vicé has been considered and rejected by the competent authority(1.G).
i Please inform him accordingly.’ .
oo ‘
e ' 4 ’
L | ASSISTANT DIRECTOR(ADMN)
fﬁi Ao S : , e : FOR INSPECTOR GENERAL OF PRISONS,
i:f ‘ . KHYBER PAKHTUNKHWA PESHAWAR.

. . 7 f .
ENDSTNO.  FEE Y 7.

\

Copy of the above is forwarded to the Supérmtenda.m Central Prison Bannu for

mformatxon and similar necessaxy action.
"on ,/ .

ASSle’(\T DIRECTOR(“ID-\I\)/ o

[ > FOR INSPECTOR GENERAL OF PRISONS
KHYBER PAKHTUNKHWA PESHAWAR(

" ”'i ' GaAnayat Datz/ My Doe/ Anayat/OLD DRAFTS10-5-2012



: POWER OF ATTORNEY
A

An The COURT of /Zi /i ‘S)ngf, Af[é&/(}?(/g QA’/;///U/V
N m/m m //»/ Lbosad o

Appecilant
Petitioner
Complainant
VERSUS .
CuvtY /z,é’/[ a0 R
) Respondent
Accused
App(.al/Rcvxsxon/Sun/Apphcatnon/?cmnon/C.xsu No: - of
Fixed for

I/WE, the undcrsigncd, do hereby nominate and appoint

MR.IJAZ ANWAR ADVOCATE, HIGH COURT, PESHAWAR

\

y 9"[6 /7(, '-%71«(/)7 ﬂp/‘/tﬁé'[fﬁ/z my truc and lawf{ul attorney, for me in my name and

on 'wd behalf 1 appear at to appear, plead, act and answer in the

above Court or any appellate Court on any Court to which the business is transferred in the above matter

and is agreed to sign and file PETITIONS. An appcal, statcments, accounts; c\hnbxts, compromises or

" other documents whatsoever, in connection with the said matter or any matter arising there-from and

aiso to apply for and receive all documents or copies of documents, depositions etc and to apply for and

| Issue summons and other writs or sub-poena and to apply for and get issucd and arrest, attachment or
other. execution, warrants or order and to conduct any proceeding that may arise there out; and to apply

for and reccive payment of any or all sums or submit. for the above matter to arbitration, and to employ
any other Legal Practioner authorizing him to excrcisc the power and authoritics hereby conferred on
the Advocate whenever he may think fit to do so, any other lawyer may be appointed by my said
counse! to conduct the case who shall have the same powers. -

AND to do all acts legally nccessary to managc'andb conduct the said case in all respects,

whether herein specified or not,-as may per proper and expedicnt.

AND I/We hereby agree to ratify and confirm all lawful acts done on my/our behalf under or
by virtuc of this power or of the usual practice in such matler.

PROVIDED always, that I/We undertake at time of ullmb of the casc by the court/ my
authorized agent shall inform the Advocate and make him appear in court, if the case may dismissed -in
default, il it be procceded ex-parte the said counscl shall not held responsible for the same. All cost
awarded in favour shall the right of Counscl or his nomince, and if awarded against shall payable by

me/us. N
IN WITNESS whereof I/We have hcreto signed at Wﬂq{,\ . the
day to . in the year ‘

Exccutant/Exccutants
Accepted subject to the terms regarding fee

Soip pmat f | //
4/%:»?6 feb. - }{JazAnwar

Advocate High Courts & Supreme Court of Pakxstan

ADVOCATES, LEGAL ADVISORS SERVICE & LABQUR LAW CONSULTANT
FR-3, 4"* Floor, Bilour Plaza, Saddar Road, Peshawar Canlt
Ph: 081-52772054 Mabile: 0333-9107225
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. BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR a
Y e w—* i 1 ii_):z-‘;.':*f&u:v.:.'- ;
X In the matter of
-Service Appeal No0.489/2013
. Mohammad Ibrar, Ex-Warder A :
" attached to Central Prison Bannu...................ccoooeveoooivoieo Appellant.
VERSUS
1- Secretary to Government of Khyber Pakhtunkhwa,
~ Home and T.A Department. -
2- Inspector General of Prisons,

Khyber Pakhtunkhwa Peshawar.

3- Superintendent
Circle Headquarters Prison Peshawar.

4- Superintendent
Central Prison Bannu..................cccooooii Respondents.

N e e gpaele L,

PARAWISE REPLY ON BEHALF OF RESPONDENTS

Preliminary Objections. ]
i That the appellant has got no cause of action.
ii. That the appeal is incompetent and is not maintainable in its present form.

iii.  That the appellant is estopped by his own conduct to bring the present appeal.
iv. That the appellant has no locus standi. '
V. That the appeal is bad for mis joinder and non-joinder of necessary parties.

Vi. That the appeal is badly time barred.

ON FACTS

1- Pertains to record, however no comments.

2- Incorrect, the plea of the appellant with regard to firing upon the militants is totally
baseless as according to Commission report submitted by a team of Commission of high
ranking officers (copy attached as “Annex-A”) and its consequential reports is neither
confirmed that even a single round fired from the Prisons security staff in retaliation of
the militants attack. It is also worth mentioning here that since that very very ugly
incident till that the utilization of any ammunition from the Prisons security staff side :
reported so far or the shortagé of ammunition from the granted numbers to the-then

. Prisons security staff reported by the weaponry incharge (koth incharge), hence the plea ‘
of the appellant is nothing but misleading of the court. Though the militants with their ‘
-heavy sophisticated weaponry as damaged a part of the Jail building yet upto that extent *F*
one can easily imagine that at least the available ammunition with the Prisons security |

staff might have. been exhausted till the arrival of that very point of breakup of Jail walls.



The plea of the appellant cannot be worth to be considered by extending all sympathies

with them. , '

3- Correct being a state classified documents that is the reason that it has been kept as state
secret.

4- Incorrect, as elaborated in para-2 above. The appellant showed cowardice and did not

face the situation with courage, bravely as expected from the security staff on such like
situation. Moreover the sole responsibility of security personnel is to thwart the un-
pleasant and aggressive mode from any corner and in any shape even it is expected that if
the situation demands the security personnel just to obey the call of his duties even has to
combat with his own family / tribe members. It is a historical facts and being a Muslim
even on such occasion the sacrifices goes beyond the personal life of security personnel.

5- Incorrect. As discussed in para-2, a high ranking inquiry commission has conducted facts
finding inquiry in this incident, hence, the authority concerned served Show Cause
Notices on all the accused officials under rule-7 of Khyber Pakhtunkhwa Civil Servant
Efficiency & Disciplinary Rules 2011 as sufficient méteriai was évailable on record, thus
the plea of the appellant is baseless and misleading.

6- Having no sound footing in the departmental presentation / appeal though it was
processed but was not acceded to by the competent authority and accordingly rejected by
the appellate authority.

7- Incorrect, the orders of imposition major penalty upon the appellant is within the

parameters of the relevant law / rules and based on lawful authority.
GROUNDS: -

A. Incorrect, ample opportunity was provided to the appellant to defend his case but he failed to

prove his innocence.

B. - Incorrect, as elaborated in para-5 above hence needs no further details.
/
C. Incorrect, as elaborated in grounds para-A ab='0ve.
D. Incorrect, all possible and lawful methodology adopted by the inquiry officers within the

parameters of relevant laws / rules to the best of his satisfaction with regard to fulfill the

norms of natural justice.

E. As elaborated in para-2 above.

F. Incorrect, as elaborated in para-A above.

G. Incorrect, baseless as elaborated in para-A above.
H As elaborated in para-5 above.

I Incorrect, it is the immature plea of the appellant that his dismissal from service is illegal and
that he never committed any omission which falls within the ambit of misconduct. It is in the
history of country that after partition such an ugly incident occur which clearly convey the

message of cowardiceness of the appellant and other co-accused in the instant case.

J. The plea of the appellant is a paradox i.e admitting and refusing at the same time which

clearly convey the immature mind setup of the appellant.



Home & T.As Department Peshawar.

Incorrect, that it is a harsh penalty the fact can be rightly elaborated by re-producing a part3
of the judgment of the Auglust Sdpreine Court f Pakistan announced in a similar nature case: -

That “in our consideration opinion such an officer did not deserve to continue to
be in a such a service saddled With the high responsibility of ensuring safe detention of
prisoners in custody”. Moreover, it is to bring on record that in the said judgment of the
August Supreme, Court of Pakistan in the escape case of Ordinary Prisoners the
punishment awarded of reduction to lowest stage in the present time scale of the
concerned ofﬁcer,‘ the Court observed that we are of the opinion that the least that
should have been done in the matter was to retire the Respondent from service. That is
why that punishment of compulsory retirement was therefore awarded to the
Respondent and the earlier awarded punishment i.e. reduction to lowest stage in the
present time scale was substituted for the penalty imposed on him by the competent

authority (Copy of Judgment of Supreme Court of Pakistan is Annexed-B).

In view of the above parawise comments the appeal of Mohammad Ibrar Ex-Warder may be

dismissed with cost please.

SECRET RNMENT INS TOR GENERAL OF PRISONS

Khyber Pakhtunkhwa yber Pakhtunkkwa Peshawar

(Respondent no.
(Respondents No.1)

-~

\}w\
SUPERINTEND

Circle Headquarters Prison
(Respondent NO.3)

Cendral Prison Bannu
(Respondent NOé)

.-_;'-



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

In the matter of
Service Appeal N0.489/2013
Mohammad Ibrar, Ex-Warder

attached to Central Prison Bannu....................ocooooviioi ) Appellant.
VERSUS
1- Secretary to Government of Khyber Pakhtunkhwa,

Home and T.A Department.

2- Inspector General of Prisons,
Khyber Pakhtunkhwa Peshawar.

3- Superintendent
Circle Headquarters Prison Peshawar.

4- Superintendent

Central Prison Bannu...............o.oooiiiiiiiiieee e, Respondents.

COUNTER AFFIDAVIT ON BEHALF OF RESPONDENTS NO. 1 TO 4.

We the undersigned respondents do hereby solemnly affirm and declare that the
contents of the parawise comments on the above cited appeal are true and correct to the best of our

knowledge and belief and that no material facts has been kept secret from this Honorable Tribunal.

QI“\OR GENERAY, OF PRISONS

hyber Pakhtunkhwa Peshawar
Home & T.As Department Peshawar. (Respondent no.2)

(Respondents No.1) é/ /2

Circle Headquarters Prison Pegshawar Central Prison Bannu
(Respondent NO.3) , (Respondent Nobp

e ———
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GOVERNMENT OF KHYBER PAKHTUNKHWA,
HOME & TRIBAL AFFAIRS DEPARTMENT.

The following Committee is constituted for the burpose;

Dr'Ehsan-uLHaq, Di_rectof; Reform Management & Chairman
Monitoring Unit, Chief Secretary’s Office, Khyber
Pakhtunkhwa, | o .

2. Muhammad Mushtaq - Jadoon, Secretary o Member

Government of Khyber Pakhtunkhwa, Elementary
& Secondary Education Department.

3. Syed Alamgir Shah, Special Secretary Home, Member
Khyber Pakhtunkhwa,
4, Additiona] Inspector General (Investigation) Police ‘ Member

Department Khyber Pakhtunkhwa,
5. Inspector General (Prisons) Khyber Pakhtunkhya. Member

administration yyag undertaken ag directed by Home Department vide letter
No.4/22-A—SO(Prisons) HD/11-Jaj) Reforms, dateq 15t September 201] gpq

decisions if any to improve Security were implemented?

and bloCking of escape routes?
- Whether the FRP Platoon prese i
SOPs and with full manpower?
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NT OF KHYBER PAKHTUNKHWA, -

GOVERI_SMQ

HOME & TRIBAL AFFAIRS DEPARTMENT.

The following Committee js constituted for the purpose:

I.  Dr Ehsan—ul-Haq, Directof, Reform Management & , Chairman
Monitoring Unit, Chief Secretary’s Office, Khyber
Pakhtunkhwa, _ ‘

2 Muhammad Mushtaq Jadoon, Secretary  to Member

3. Syed Alamgir Shah, Specia] Secretary Home, Member
Khyber Pakhtunkhwa,
4. Additional Inspector Genera] (Investigation) Police : Member

Department Khyber Pakhtunkhwa,
5. Inspector General (Prisons) Khyber Pakhtunkhwa. “Member

No.4/22~A;SO(Prisons) HD/11-Jaj) Reforms, dated 15% September 2011 and

Whether the FRP Platoon prese '
SOPs and with full manpoyery
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“he subject INquirv was entrusted to us by the
Affairs department (Annex-1).

Introduction

O 18% Ape! 2C12, about 150 militants came in about 25 vehicles of different types and
slormed the Bannu Central Jail at about 1-1Sam. The militants were armed with automatic
weapons m~luding AK-47, RPG and hand grenades. They broke open the main outer and
inner gates ..siy g RPG and fired at boundary wall watchtower. Having secured entrance, they
attacked barracks, broke open Jocks by firing and asked 382 prisoners to flee and move
towards neatby Peng hj on foot. Some were given vehicular rides as
set free,

Hs in the FR area, mostly
weil. Having reached FR area, the prisoners were

The law enforcement ¢

uring the course of site inspection b
live hand grenades, 12 pieces of rocket 5,

r cover, 43 broken locks, a bi gh

ammer, an iron rod and
ces within the jail premises.

Saw were recovered frou different pla
The news was first broken by Geo TV in the night and later Chinese news agency, Xinhua

and subsequently picked by other news agencies and news Papers. A sample of the same may

also condemuned the incident and vowed govern
accountable.,

Methodology

The Home department notified a S-member Committee to inquire the subject matter and
“identified a number of TOR.

The Committee helg a number of meetings at Peshawar
established their camp office the

evidence of local witness

and also visited Bannu, They
the scene of action and record

, and Frontier Constabulary. They
of prisoners and returnees, both as recommended by jail staff and

domly, who had returned voluntarily or arrested by local or adjoining areas

interviewed a number
~ chosen by us ran
" police.

The Comumittee issued z Pubh
< forward and share ar, vy evid
Atmy and IS] authoerities
tonveyed by them.

ence in confidence '(Annex-6)..It al

so officially requested the local
to share their views (Annex-7).

So far no response has been

o
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During their meetings at Peshawar, €x Commissioner, Regional Police Officer and Inspector
General Jails were examined. Former DPO and Jail Superintendent, who were transferred out
some time before the incident, were also examined to gain perspective on the prevailing state

of affairs. Secretary Home department Secretary Law and Order FATA secretariat sent their
written statements during this time. ‘ :

Durii.g Bannu stay some citizens offered oral evidence on condition of anonymity and a few
anonvmous letters dealing with the incident were also provided by the Home department.

The Conunittee obtained intelligence record of prior alerts from Special branch. We also
requested the Regional Office of Intelligence Bureau in this rcgard. However they verbally
conveyed that no prior warnings were given to the provincial government. It

kY

Secretary Home very kindly shared basic record of relevant papers during the first meeting of
the Committee and provided continued support subsequently.

The report has discussed all TOR under relevant headings and also included a number of
other headings, connected with the subject matter. | s
The Committee would like t0 thank many government agencies both at Peshawar and Bannu
who extended support. Special thanks are due to Home department and District Coordination

Officer for making logistic arrangements and ensuring coordination required for Committee’s
WOTK.

Shifting of Adnan Rashid to Bannu jail

Mr. Rashid wvas condemned to death by the military court in Oct, 2005 for conspiring and
abetting to kil ex-President Gen Musharraf. After dismissal of his appeal in military
© appellate court in Feb, 2006, he filed a writ petition in Lahore High Court which was also

dismissed in Mar 2006. He then filed a constitutional petition in Supreme Court which is
pending since June 2011. ' '

His father applied in Mar 2009 for shifting of This son from Faisalabad jail to any jail in this
province without mentioning that his son was a condemned prisoner. This application,
though addressed to Secretary Home, was received in the Home department Prison section
directly, without diarizing it in any office and directly sent to 1G Prisons for comments the
sare day it was received. That office did not check the nature of the case and issued NOC
after a week. Both the Section and the IG Prison offices did not check the prisoner’s Warran!

of Commitment. In this case, the warrant showed full details of offences committed by hin
and the death penalty awarded to him.

Under Prison Rules, there is no provision for shifting of condemned prisoners from on
province to another. Under Rule 151, condemned prisoners can only be transferred within

province. However, under Rule 149, other prisoners can be transferred between provin%}';"a‘i
case of execution of sentence, release or production before a court. Also under Rule 12
prisoners can be transferred on reciprocal basis between provinces.

7 .‘ Page 4 of




While the case of Adnan only fell under condemned category, the Section staff and the IG

Prison offices ¢id not disclose this ‘fact during processing of the case, nor in their
communications. '

Facts ieading to the incident

- Entry/Exit route
Reportedly militant commander Askari ex Tariq Geedar group planned the attack. About 150

of them catered Bunnu jail and left the district in a convoy of about 25 vehicles of various
types including tractor trollies, coaches and double cabs, and using mostly the Old Bannu

Kohat Road. The witnesses also disclosed that on that night a sudden unscheduled power

oulage was observed just at the time, the militants entered the jail.

The conclusion is supported by many witnesses who saw parked vehicles alongside the front
jail boundary wall on main road, and their quick disappearance after completion of the

mission. Two witnesses voluntarily deposed before the Committee that they were dealers in
* the business of non-custom paid vehicles (NCP) and had (o settle some liabilities with clients.
They were informed by a staff of Baganatu khasadar check post in the FR area that many

NCP vehicles would pass the check post that night. When they reached there on 14% April,A

however, they were apprehended by Taliban, suspecting them Khasadars and taken to Bannu
blindfolded in vehicular convoy during the night. At the jail site, they were alarmed by
hearing sounds of firing. They were told that it was not enemy fire, and after completion of
task, taken back to the same checlk post and released.

Press statement of Taliban spokesman, Mr. Thsanullah Ihsan reveals that an amount of Rs. 20
million was spent on planning this attack

Prior warnings _ _

It is generally thought that intelligence alerts and prior warnings are non specific and aim at
giving evidence of performance in case of future mishaps. It is also noteWorthy that alert
level of these reports is never updated in view of changing situation and they stay live

forever. Also there is no follow up on alerts to add value to the information and make it
actionable.

The Committee, therefore, restricted itself to the perusal of reports of only the past quarter.

We have noted that concrete intelligence alerts were issued by Special branch and endorsed
lo civil and police authorities a few months prior to this incident.

& - Page50of19




Thev are detailed as follows:

Date L Diary no. Nature of report
6 Jan 2012 411-17 This was a report of
| the National Crisis
Management Cell of
the Ministry of
Interior dated 5™ Jan,
warning about.
militants attack infer .
alia on Bannu Jail to
release terrorist

: ' inmates
13 Jan 2012 963-74/NC : About 300 armed
nmilitants seen in FR
mammon khel area.
linked with PS Banfiu
Cantt

Original report of the NCMC (Annex-8) was addressed to the following provincial authorities
and civil armed forces headquartered in Khyber Pakhtunkhwa:

Home Secretary

PPO Xhyber Pakhmnkhwa

ACS FATA

IGFC Khyber Pakhtunkhwa

Commandant Frontier Constabulary Khyber Pakhtunkhwa

Copy of the same also endorsed to PSO to CM Khyber Pakhtunkhwa

The information addressed to PPO was marked by his PSO to DIG DCT Special branch,
.CCPO, DIG Kohat and Bannu for necessary action. It was further endorsed by Special branch

to R¥O and DPO. The RPO endorsed this to the DPO with the specific direction to inspect
the jail and review its security arrangements.

From the Home secretary office, the information was faxe
RPO- who in tumn endorsed it to DCO etc. the DCO
including the Superintendent Jail.

d to both the Commissioner and the
further endorsed to all concerned

The Commandant FC endorséd it to all DO FC for necessary action.
- ACS FATA office endorsed the report to DCO Kohat only.

It may be noted from the foregoing that the onl

y tangible action, beyond endorsement, was
taken by the RPO Bannu only.




The DPO staff has disowned the recupt of this Iettel while there is entry of the same in the
RPO's Peon Book (Annex-9). Currently the letter in question is’ mlssmg from DPO office and
an inquiry has been ordered by the present DPO. We conclude that given the endorsements

fom multiple sources, the DPO office claim of not having received the letter is hard to
believe. '

it is evident that the first report gave a concrete attack plan with a solid objective. The next
report mentioned a large sighting of militants. It may be noted that a very high profile
condemned prisoner, Adnan Rashid, convicted with death penalty for attack on ex president,

Gen. Musharaf, was an intern in the jail already. Taken together the 1ntel]1gcnce should have
raised high alarm for relevant agencies.

The Coumnmitiee has noted that in the following Regional Law and Order meeting that was
held on 20™ Jan, militauts’ sightings in setiled area of Bannu was noted with concern by the
Commissioner and endorsed by other participants. It was agreed that-a district Security Plan

needed to be drawn. Unfortunately, however, the militants attack plan was not noticed at all,
nor the Security Plan drawn.

We have notcd that no follow up action was taken on these reports by police stations as the
information ~vas not endorsed to them.. It was for this reason that SHO Township in whose
wwea, the Jail is located stated that he was not alerted to the information.

Tail staff response

The jail staff came to know about the firing at 1-35 am. At that time, the Night Duty Officer
Mr. Jalat Khan, Assistant Superintendent, though being on duty, was not in the jail, but in the

residential colony with a colleague. They informed the police control and police stations
- about the terrorist attack '

At the time of attack, the four watchtowers had a jail staff each armed with LMG and 2-3
armed guards at each gate. Also there was an outer security cordon of FRP, consisting of 3
30 and 40 FC totaling 43 men. Out of these 11 were doing other duties outside jail.
tuwever, no replacements were provided for unknown reasons.

At the time of incident following weapons were available as per jail staff:

Type of weapon “No.
AK-47 19 (4 not in working order)
Rifle 0.303 10
Chinese Rifle 15 .

LMG 4

While armed guards claimed that they fired during attack, prisoner witnesses disclosed that
only the western watchtower did fire some rounds, while no fire was heard elsewhere. While

the jail staff claimed they could not spot the enemy due to complete dark and could not fire
pointedly, they also said they were fu ed by the attackers.
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We are of the view that jail staff in the watchtowers, the gates and FRP platoon did not mount
any significant fire and were simply overawed. A concerted fire of LMG from towers and fire
from other staft and FRP platoon could have created a real deterrence and made a difference.

The firing claim. is difficult iu believe as there was no casualty from the enemy side. The
Night Duty Officer was away from the scene of action, in the residential colony, and could
not lead his watch and ward staff and devise a strategy for defence. ‘

Compliance with prison rules on internal security _
On ths incident night, -- security staff was absent. Though there was adequate no. of
weapons, these were not used to full extent. The middle tier of jail security was not deplqugf )
properly as FRP staff was mostly at the back and side of jéil, Jeaving the front exposed. There
was a security issue regarding FRP staff; 11 no. staff were deployed on duties outside jailand

most of those deployed in jail used to remain absent from duty. Repeated complaints were
sent tc SP FRP but no remedial action was taken. ‘

Joint Security Review |

As réquired by the provincial government, the RPO Bannu ordered a joint security review of
the jail through DPO Bannu in Sep 2011. The security arrangements were considered
satisfzctory. The review examined a three tired security system; the inner cordon managed by
jail staff, the layer outside perimeter manned by FRP while the outermost layer was managed
through continuous patrolling by PS Township staff, Later on during the same month, as per

demand of jail administration, the local police had provided 4 LMG for watchtower staff
* (Annex-10). '

it may be noted that under Rule 610 of NWFP Prison Rules jail authorities are required to
have security arrangement for internal disturbances i.e. prisoners escape or outbreaks.
However, even in these cases if they are overwhelmed, the district Police is bound to come to
their assistance when called up. The external security is primarily the responsibility of the
district police This is for the obvious reason that jail administration has to look after
anarmed interns and the level of security is aimed to respond to any internal law and order
situation. It is not meant to match the capability of armed attackers from outside.

We asked the local police if they had a Security or Contingency Plan for the jail and the

answer was in the negative (Annex-10). The district police even did not have a District
Security Plan. Jail being a vital government installation and a symbol of state authority, it
was imperative to have a well thought out Security Plan. It was unfortunate to note that even

after the 2009 jailbreak incident and the 5" Jan 2012 intelligence, no Security Plan was
drawn. '

Police, Army, FC and FR administration response

We bave not received official view of the Army on the matter. The Police claimed that as
they approached Township Police station, they were attacked by militants and were unable to
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advance. They aiso claimed they exchanged fire when fired ‘upon. However, finally all were
able to reach the jail behind cover of the APC, after great delay at 3-30 am, at a time when
the militants had already left.

~ We have noticed that there was complete break down of command and control structure at
-the scene. No one knew who was the authority to look up to for orders; the. Army, the

Commissicner or the RPO. There was no strategy at any level, both at the approach stage
when a sicue could have been laid at exit points where militants were likely to escape, or
when the uives reached jail and realized that militants had already escaped, a siege operation

cuuld have been launched at the far end by enlisting the support of forces in the adJcnmng
tribal areas.

There was u sizeable force available at the moment in the district consisting of police, FRP,

elite force, FC and Army that could have effectively confronted the militants, if used timely

and properly. However the only strategy in sight was first to reach the jail; there was no plan
what to do if fired upon. When the forces reached jail after considerable delay, the police was
told o arrest the escaped prisoners. Even the FR admiuistration was not alerted to block the 3
check posts jointly manned by Army, FC and Khasadars to check escaping militants.

The jail/ police witnesses claimed that there was no visibility during that time. However the
returnee witnesses told us that there was sufficient visibility to spot the vehicles parked on the
road. We have also checked the local weather conditions prevailing at that time online at
http://veww.worldweatherontine.com/v2/weather.aspx?2q=BNP&day=21 and noted that it was
a clear night with moon rising at 2-13am . It is possible that it may have been dark in the
early hours of attack; however the visibility was clear after the moon rise (Annex-11)

We have noted that there was no follow up by the FR administration on the intelligence
reports mentioned earlier. Even action under the FCR for territorial responsibility was

initiated against concerned ftribes after our pomtanon during hearing of the FR
administration.

Effectiveness of Police response

At the time of occurrence, there was no DPO at Bannu. The former DPO was transferred and -
hus replacement had not assumed charge yet. The record showed that instead of transferring
officers in a single order, their orders were issued a day apart, with the result that the former
left charge immediately while the laiter assumed charge after some joining time. We were
told that it was a routine that transferred out officers left charge thhout waiting for thelr

* replacement.

As discussed earlier, the police response was uncoordinated, delayed and without any
strategy at all stages of the operation. The police was able to reach Basya Khel chowk,
prompily but claimed to have been halted by enemy fire. Later on the Army also reached
afier great delay. At this moment, though, local police had the support of FRP, Elite Force,
FC and Army and armed with light and heavy weapons and an APC, they could not confront
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the militants en route, lay siege while the mlhtants were in action in jail, or afterwards when
they escaped in a convoy of 23 vehicles towards FR.

Communication system

The main pivot of communication during the fateful night remained the pohce w1reless
control. It started calling all concerned from 1-45 am onwards and was able to inform the
offices of Commissioner, RPO, DPO, DCO and Army besides coordinating with various
prlice mobiles etc. The control :nade repeated calls to Army to dispatch Quick Response
Force and noted that the force was vut with great difficulty by 2-55 am, RPO also stated that

he himself called the BM and Brigade Commander at about 2-00 am requesting for qulck .
response. :

We aoted that the operator at Commissioner Office, though contacted in time, did not inform
the Commissioner till 6am in the morning, while the DCO’s office disputed that any message
was given saying that the operator meutioned by police control was not on duty and another
operator was on duty instead. That staff said he did not receive any message. o
-,,r:«;%n.,” ;
The Committee does not believe why the police staff should have made a wrong entry that

messages were conveyed to these oifices.

The Commissioner’s operator said it was his mistake as he had not understood the gravity of
the situation and that it was their routine (o inform the bosses in the morning.

Deployment of FRP platoon

According to the details provided by local police there was a 0- 3 40 strength platoon,
deployed to guard the outer perimeter of jail. This was supposed to operate in 8 hour shift
system; about 13 men in a shift. However as mentioned earlier, 11 staffers were detailed

elsewhere on miscellaneous duties not connected with jail duty and thelr replacement had not
been provided for unknown reasons. :

We have noted that on many occasions; the jail administration have reported to the SP FRP

that even the deployed strength does not perform duty properly and remains absent. However
no action was taken on these reports.

Cempliance with notified Channel of Communication

The provincial government had notified a revised Channel of Communication governing
district and divisional authorities of civil and police administration in March 2012. This:
required a 2- channel system converging in the Home department. On the civil side;’
important inciderit reports were required to follow the DPO— DCO-— Commissioner (copy
to HID) — HD — Chief Secretary — Chief Minister route. Similarly on the police side, there
wes an alternate channel RPO — PPO — HD. The system also mandated establishmez
district control rooms and matters rélated to absence of district and divisional ofﬁcers

‘The new system was notified just two weeks before this incident and was in a ﬂedglmg state
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- The Commissiorer had granted threc days station leave to the DCO from 12 April on account
of some official meeings at Peshawar. However as required - under the revised system,
mformatioin regarding DCO's absence had not been given to the Home department.

It was nioted that the DCO received the incideit information from his control room in the

morning of 15" April. However, the Police control log book did have an entry of information
of occurence given to the district conrol room operator around 1-45am, which both the

operaiors Aenizd. They also admitted that no log book system existed to record messages.

In our opition, therefore, there was no reason to doubt the police control room record and we
hold that the district control room was not functioning properly as required.

As far the police is concerned, there was a compliance with the new system, as all concerned
were intormed through their Control in time. '

Adequacy of follow up actions of civil / police administration

As discussed before, after escape of militants, the police only restricted to matters of arrest of
prisoners made to cscape by militants, and some arrests did take place by the staff of police
stations deployed in the field. Beyond this, there was no effort to lay down siege of the
escaping militants at the far end by enlisting support of forces deployed in the adjoining tribal

areas. We have no information if any follow up action was taken by the Army to intercept
nilitaits, ' '

Similacly the DCO as Political Agent FR did not take any follow up action promptly. Though

he instructed bis staff to alert check posts, he did not issue immediate FCR proclamation

against the tribes whose territory might have been used for entry/exit 'by militants. DOFC

Bannu and Daryoba arrived very late, though the former was informed by the RPO personally
in time. ' :

Conclusions

At the outset, we would like to clarify that the incident was not a case of jailbreak as widely
portrayed in the national and infernational media. According to the dictionary, jailbreak
means prisoners’ escape. In this case the prisoners were forced to leave the jail under duress.

Actually It was a case of external armed attack by militants carried out professionally in a
swift way.
Secondly it is also incorrect that the altack resulted in large scale escape of militants. The
actual situation is that the attack seems to be focused only on release of Adnan Rashid, as
subsequently shown in videos widely circulated on the internet. We have noted that in the list
- of escaped prisoners only 3, including Adnan, were militants and charged under ATA.

~ According to iutelligence assessment, Bannu has been among the first districts to have been

affected by militancy due to its proximity with NWA and settlement of same tribes on both
side of the settled-tribal divide. ' '




Before this incident it has transpired that the influence of militants in settled area of Bannu, .
FR and North Waziristan remained fluctuating. During-2008-9, local police and other LEA
had taken a number of effective steps and successfully launched a number of operations,
killing 2 number of militants and a number of police staff was also martyred Resultantly Jani
Khel operation culminated in establishment of Jani Khel PS and Takhti Khel PS, and Bakka
Khel operation led to shifting of PS a kilometer ahead of its previous position. About 5 new
check posts, including Baran Pul, Marwat Canal Check post, being very important, were also
estublished on self help basis. During this time, writ of the government was largely restored.

Howeve subsequently, intelligence agencies had been reporting risingvtenfor incidents and
frequent sightings of militants in settled areas and FR Bannu and that they were having solid
linkages with their comrades in North Waziristan Agency. Informal background discussions -
with witnesses have shown that in some adjoining areas, police had stopped mght patrolling.

The situation seems to have been worsened due to postings of LEA officers on grounds other
than merit, posting of local officers and allowing long tenures in some cases: Thi happened
both in police and jail. It is interesting to note that the 2009 inquiry into the jailbreak had
recommended transfer of all staff except class IV. However, the Superintendent was onw‘r‘”
transferred in 2012!

it is clear that employees of this kind are likely to have developed undesirable relationships
with local actors and malleable to their pressure to ignore the call of duty.

The existing of this situation, in cur opinion, therefore, has led to the loss of morale and
witlugness of all LEAs to tackle militants effectively. We, however, could not lay hand o
any evidence showing collusion of government functionaries.

.

We think that all LEAs presently stand demoralized after the Bannu jail incident and serious
questions have been raised by general public and media, both local and international,
regarding state’s ability to confront militancy. We believe that there is a moment of
opporlunity now to be seized if we want to restore the writ of government again.

Responsibility for lapses
In our opinion there was a collective failure of all IEA, civil administration and local
command of Army to act on prior intelligence about militants attack and to tackle them that
night. Though police reached the area quickly, they could not advance, claiming enemy fire
from militants® piquets. However there was no strategy to confront them, though adequ'lfe
force was available. No follow up action was taken to intercept militants later. The

intelligence agencies also failed by not providing follow up updates to fill the mosaic and
make the picture clearer.

Secondly the principle of operational level and supervisory level accountability should be

kept in view. Viewed from this perspective, we hold the following responslble for the
~observed failure:
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Tribal arca administration of North Waziristan/FR Bannc:

The entire political administration, is held responsible for neglect of duty regarding proper
follow up on prior intelligence conveyed through Commissioner Bannu, preventing
entry/exist of militants and  not issuing FCR. proclamiation against concerned tribes
immediately afterwards. We hold all officers, and staff on check posts accountable.

Police
The disfrict police is held responsible for neglect of duty for not acting on prior intelligence,

for not having a Jail Security Plan and not having strategy to intercept attacking militants
while they were in jail, and when they escaped. The Check posts deployed in the surrounding

areas failed 1o perform their duty to intercept militants’ convoy. Regional police is also held
negligent for not having strategy to confront militants.

We hold the RPO (failing to have appropriate strategy to confront militants), DPO (failing to
act on prior intelligence, having no security plan), SDPO concerned and SHOs Town, Basya
Khel and Domel (failing to confront militants and check their entry/exit movement), DSP HQ
(failing to have appropriate strategy to confront militants) and staff of check post (failing to
confront militeids) accountable. -

Frontier Constabulary

DOFC Bannu is held responsible for failing to reach on time though he was personally
informed in time by the RPO. DOFC Daryoba is held responsible for negligence; he should .

have held his fort and strengthened his positions at Daryoba to intercept fleeing militants,
instead of coming to jail.

Local Army Command

Witnesses have deposed that local Army dispatched force very late despite repeated calls
from Police Control and personal calls to BM and Brigade Commander by the RPO. They
veached jail when the militants had already escaped. As we did not receive their point of
view, despite written request, we are unable to fix responsibility and recommend that
govermuent should refer-this matter to federal government for the required action.

Civil Administration
Both Commissioner and DCO are held negligent for not baving proper Control Rooms
having sound working procedures (no duty roster and no log books) with the result that they

were not informed in time. The Commissioner also failed to provide leadership at the scene
of occurrence with the result that no steps were taken to confront militants when they -

escaped.

Jail administration

The superintendent failed to act on prior intelligence and also claimed no intimation was
received in this regard. This was not true as the information was conveyed to him through .
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Home department

DCO. He failed to alert senior officers of ‘police and civil administration about a very
dangerous inmate, Adnan Rashid, as detailed in his Commitment Warrant. He failed to ensure
the presence of deployed staff in jail during the fateful night. The NDO neglected to be
present in jail and remained in residential area at that time, despite being on duty. He failed tc

provide leadership and ensure that available weapons were used effectively. .

The Superintendent failed to properly get the FRP platoon deployed at strategic points ac
most were deployed at the back and sides, without any presence on front. He failed to have &

Contingency Plan for jail despite having knowledge that the jail-was insecure due to presence
of high profile inmates. :

FR¥

Concened SP FRP failed to provide replacement for 11 no. staffers deployed on outside
duties. He failed to take notice of Jail administration repeated complaints regatding frequent
unavthorized absence from duty by FRP staff, - '

Home departiment Prison section failed to prbpcrly précess the application of father of Adnaii
Rashid for his transfer. They directly received it without diarizing it and did not obtain any
approval for asking comments of IG Prisons the same day, though the letter they senf ‘out

states * I am directed to..”. They did not apply any checks about credentials of the condemned
prisoner. We hold the concerned SO accountable, |

IG Prisons

The staff did not check credential of condemned prisoner and recommended NOC in a
mechanical fashion. We hold’ Superintendent Judicial branch, Assistant Director (admin),
AIG (for processing the case in violation of Prison Rule 151) and the concerned IG Prisons
(failing to excrcise supervisory oversight) accountable.

Intelligence agencies (federal, Provincial)

While meaningful alerts were issued, we hold them accountable for failure to prbvide"spcciﬁc

follow up intelligence to make it actionable. We hold IB accountable for not providing any
alert to the provincial government. .

Recommendations

Unity of command at the district level i

There can be no two opinions that maintenanee of law and order is a fundamental
requirement for the existence of a stable and prosperous s ;

ociety. From a management point of;
view, complex urban and rural societies re

quire effective style of leadership capabliS

O

responding quickly to a deteriorating law and order situations. This requires unity o
command to ensure focus, synergy of action and accountability

%
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The system of devolution introduced in 2001 was promoied‘to bring governance at the

doorstep of common man and thereby improve service delivery. While much can be said if
the system has delivered as intended: from the administrative point of view, a discernible
change has becn the absence of any authority capable of organizing and putting to use

effecti~ely new authorities, created under the Local Government Ordinance 2001 and Police:
Order 2002, tasied with maintenance of public order. The abject chaos witnessed on the -

fateful night is a case in point.

Under the LGO, on the one hand, the mandate of district government has narrowly been
defined under S.16 and restricted to matters of decentralized (devolved) departments only. It
may be noted thai the list of decentralized departments given in Schedule First do not include
Police department and, therefore, no [uiction related to law and order as such appears under
functions of the DCO under S. 26. . These functions have been assigned to the Police
‘department under S. 4 of the Police Order. However the police has been made responsible to
the Zilla Nazim under S.33 of the Order. This has caused political ramifications on the one
hand avd weakening of unity of command in matters of law and order in the district. .

We recommend that as the provincial government is about to pass a new LGO, the matter
should be tackled from a holistic perspective and all allied laws like Police Order, CrPC etc
should be reviewed to ensure unity of law and order command at the district. The designated

central authority should be empowered to direct all offices, whether district, provincial and

federal located in the district, so that all should act with only the state interest in focus.

Early dispensation of justice

Delayed disposal of criminal cases leads to higher risk of jailbreak. We; 'thefefore,
recommend that government should amend Cr.PC and other relevant laws to lay down a

statutory limit of disposal time of cases of trial, appeals and mercy petitions of convicted
prisoners. '

There is also a need to review the entire administration of criminal justice system.
Government may consider constitution of a Commission comprising of criminologists, police
officers, lawyers, prison officers, Judges, prosecutors and civil administrators to study the
issue in the post devolution scenario and suggest workable recommendation.

Continuity of charge of sensitive appointments

Position like DCO and DPO should not remain vacant for a single moment and

posting/transfer orders should be issued in a single order and charge relinquished and
‘assumed simultaneously. ' '

Merit based recruitments

We observed that physical features of many employees of police and jail departments were
not up to the standards laid down. For this reason, they are not capable to meet the
requirement of duty. For example some of the watchtower staff tasked to operate LMG were
below height and weight requirement. We, therefore, recommend that recruitments in these

e
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departments should be absolutely based on merit and there should no relaxation in physical
requirements.- ' '

Trarsfer of staff - ‘ . 3 . : ' T
Jail staff

All locals, other than class 1V, in jail department, should be posted out immediately. For non

i

) . A

locale, maximun tenwe of 3 year must be followed. Heuad of department shall furnish
)

certificate of compliance in this regard every year.

Police staff

No police constable should be posted in police station of his domicile. Similaﬂy ASY and
Head Constables be posted out of Police Sub Division of his domicile and Inspector and S.I
should be posted in districts other than their domicile. ' '

0

Home department

All staff other than class IV, in Prison Section and other sensitive Sections having tenure in
excess of 3 years, should be posted out immediately. '

Review of distriet control rooms (civil)

Contrary to the requirement of government in this regard as notified under Channel of
- Communication, we think most of the control rooms are not functioning properly. The
control rooms of DCO and Commissioner Bannu are cases in point. We recommend that 33
provincial government should commission a review of control rooms of all districts to be ;
completed in a month time, so that their effectiveness is evaluated. '

Construction of new Bannu police lines adjacent to jail

Land for the same has already been acquired. To strength jail security, this may be taken in
hand as high priority agenda. ' ’

Return of condemned prisoners to other provinces

In view of no provision in the rules about inter-provincial transfer, all such prisoners should

be returned to the prisons they came from. This will reduce the existing risk due to their
presence. ‘

Specialized prisons

Exis:ing prisons were not designed for high risk inmateé. At least one high security prison
may be constructed in the province.

Provision of security equipment A . T

Jails, being vital institutions, should be provided essential securit

y equipment and weapons to
be determined through special consultancy '
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35. Staft of Admi Pul check post (3)

36. Staff of Township check post (6) -

37. Staff ofBésya khel check post (3)
38. Staff of Domel check post (2)

FC

39. Sharbat Khan, DOFC Bannu
40. Hajt Raza Khan, DOFC, Daryoba

A
%
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i i:ic-ﬂv a*_'ﬂﬂ if ilié h;'id ftot left ity pl'ﬂ:c 0{ tl”ly thﬁ it cictéjh‘t ih qﬁgsﬁon{ may not h_a'\;c .tﬁlgéli :
place. 1‘ had also been found by him thg}t gh'e :.)!ace'“o_[; c_l.ut')./ Wéu‘del; Hazrat I'lLllSSéin atbt.he.‘
relevant lime was at the TALASH.I Gate wlﬁqh was ‘ad.jac‘:e'nt to th'c‘rooni 'V\-f‘he're t-he 'escapeeé
| \.\ft:'i‘_e conl‘medhnd only iron i)euis separated the said:twd pléces.ahd ﬁln'_'ther that-if the" Sﬂld
: Wzn'c.le.r "was 131'ése11t .at.llais' place of duty? zﬁ the time i,n- qq'e;stion then the steps; taken byl the
esgdpées to b;‘.‘eak open the room could -not_l-lave'gon.e ull;lloticed by hil)-l. Sill{ilai‘ was the
[:‘mdings of l-he [nquiry: Ofﬁc-er-w,illi respect 1o War(‘leg;s‘ Doiat Khan ﬁnd Taj‘M.ali‘-Who:\a}ergé

the Round Oﬂhcu (md the Pdu()llmg Officer 1<.spectwely at the televant tnme

e
o



Executive of the Prison . was not quowed to be absent ﬁom lhe Prison

permission i'n‘writing

CI-741-PR004.

/. Muhammad Ixuul ICspondenL Was the Incharge of the Sub- I'nl in question. As per

rule 1007 of Pﬂklslan [’1 ison Rules, 1978 the expmssxon “Deputy‘Sup.erintendent” for the

punpoxe of duty mclwlul an “Asswmm Supcx intendent™ of Jail and’ evely other pelson who

Was. pufm mmg dutw\ of a Depuly Supeuntendenl f01 the ume bemg Accoxdmg to the.

plO\’ISlOl'IS contamed in Clmple1 41 of the said Rules, such an ofﬁcer was the Chief

v

of the Supeunlendent was requued to take every acuon necessaly ancl _
expedient, inter alia, ‘or the safe custody of the pusonexs was 1equucd to visit. evexy cell

and barrack. e(c. at le(m once a day and was 1equncd to 1emam ﬂlways present wnhm lhe

Prison or its premises. He was also chmged with lhe Lesponsxblllty of mamtammg and

enfarcing d\éc\p\l\\e a zmngs\ t\\e su\)—md.mate officers.

8 . The lnquuy OI llLCl had louncl t‘mt Mulmmlmd Ismll had been grossly ncghgent n

B

the cllsch'uge ot hls obllgallons lhat he had failed to mamtam and enfmce dxscnphnc

amongst his sub-oxdmales and that the bieach of his obhg

none of the Wmclcas W ho were lequucd 10 be on duty at [hc 1elevant llme were. so present

oravailable, Accmdm 2 10 Rule 724 of the Sald Prison Rules, the 1espondcnt was required to

make at least two, su; puse mght wsxts every week wluch had not bcen done by him as

according to Iafl lewul he had nmde such a wsu to lhe Jzul only twice duung the monlh

pu,ccclmg the mghl N

level and the Quality of pexlouuance of the

discharging his highly swsitive ob“hgatxon ofsecmmg lllc pusoncrs

9. The leamed 'lnbuml set’ asxde 1he pumshment awarded to the respondenl on the

glound lh'lt the Jail in qucstlon was over-cxowded with' 280 prisoners’ mstead of the

sanctioned capacxty ol 148; that due 10 some huxnc’me thele was a bxeakdown of elecu icity

in Jail whxch had helped the escape of the pnsonexs that 1he satd mmdem had taken pl

on account of lhe neghgence of the staff on duty and not on account of any negllgence or

mvolvement of the res pondent and fin

whﬁil‘{%%lydem had lqlcen phce
; "v (]
o |

-'.||A.;.n_;.r'r'-.l'nl')‘d;lpﬁl FIE NG et LT LT “I‘fﬂlwll‘w*""*“#g " bt i

.
Yo, X

the mCtdent i.e, on ll 6 2001 and ou 9.7 2001 Thls was then 1he .

A s
Lk aid
3

duri mg mghl without

ations had gone to the extent tlnt

;espondem and the manner in wlnch he was

ace
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10, The case was one where 1he escapees had bxoken open the noom by cultmg the iron
: win,; and was not a

case whue 1he hummne was S’lld lo h'we blown the undez- unl

pusonus out of the Jail, Nulhel the 1espondent 1101

~

lhe accuscd Waldels had blOnght any

lhmg, in cwdcnce ﬁom Lhe record of lhe elccu 101ty d

epmtment about the duratlon for

which

[hL supply o! Llecluu ty had rem

ained mleu upled on the night of the mmdent Nevertheless,
L‘\’Cl] if it be presumed,

)
should havc put the Concerned st

that the efeclnclty had gone off at the xelev

aff on addatlonal cautlon and hdd lhe 1elev1nt off c;als been
present on clut_y

dould not have gone un- llOllLed Ihe le:

ar ned [nbuml while sluflmg the entue b\n c\en on to
he shoulders of accused Wandexs omltled to reallze that 1he 1esp0ndent was the ope who
yas 1(.9;)0113113]0 Fon th cIlluent

and plOpCI dischar ge of obhgatxons by hlS sub oxdlnales
and any negligence nf'ihe Staff meant an aggravateq neghgence on the paxt of the
iespondent. IIe had bxoughl nolhmg OR’record to eslabhsh th

Hght of the ocumeucc

B In the uxcmmtance the

unpugned Judgmenl of lhe le

amed Selwce Tribunal
B )qolvmo the 1espoudent of his |

o)

ablhty towcuds the mcxdent in queshon could not. be
; sustained.. Ncc(”eSQ to

add lh"lt higher the post, hlghu are lhe 1esponmb1htles

A e implications

and graver are
and consequences 01 Lheu'

—

neglecl Consequemly-, we hold " that {he

“impugned 'ﬁndingsbf the Tribunal e

zwmn\l imn Ay

as the result of an app

arent etror €manating from g £ross mis-reading and mjs-
upjj;reciat_ion of the material availaple on record,

v 12

s 2 Résulﬁntly ﬂm pwllon is, conve:ted mlo an appeal Wthh is a]léwed aé a result
UEEd o
\\ [ \\fh:*:co [ the m]pugncd mdgmenl of the NWEp Sexvxce Tribuh&l dated 8.7.200] passed-in
| Jouna o | '
¢ l,’-\_ppeﬂf No.487 of200” is set aside | o
3.4 Thls brings- Us (0 the quesuon of pumshmem deselved by'th;resl'aondeht fox hls
. anoye- nollcecl mlqconducl ' " | o o < ‘ . .

. !1\.'\ bi
‘-e:rgl .“f"‘

T o ﬁ’

ant time thep lhe same

at he w_as_'not on duty on the




punishiment’ should have
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:

been ordinarily restored .‘ai’ter setting aside the intervening

'judgment of the learncd Tribﬂn‘al but. then we are also conscious of 'the Constitutional

*‘f
W

in the matter was 1o retire

obligations cast on this Court to do complete Jusuce in any case or nnttel pendmg before it

x’n tmm of Amcie 187 of the Consututlon AS h’lS been chscussed '1bove m detall ‘the

respondent being Incharge of 'the Jail in question'h‘ad.‘ suffered escépe- of ﬁ_ve -under tual

prisoners from the custody of the State which was a serious inatter. We: are surprised that
despite findings of guilt recorded against the said officer, the competent authority still found
him good enough to man the prisons, In our considered opinion, such. an officer did not

deserve to continue to be in such a service saddled with the high responsibility of ehsuring

- safe detention of prisoncrs in custody.

R

We, therefore, issued a further notice to the respondent to show cause Why the abdyé-

naticed punishment awarded to him by the competent authotity be not enhanced. Having

heard the respondent on the said issue; having cousidered all aspects of the matter and for

the reasons discussed above, we are of the opinion that the least that__ should have been done’

relirement from service is, therefore, awarded to-the respondent which punishment ‘shall
now stand- substituted for the pena'lty imposed. on him .By the competent authority. It is

ardered ag;cordingly.

Copies ot this - |ud5menl shall be sent to Lhe IIome Sccretary 'mcl the Inspeclon

- General of. Prisons of the NWF[’, for information and cempliance.

S/~ /(/xya /"m//ca/ W
Peshawar, the |
;9" une, 2006.

APPROVED FOR REPORTING, - - ~ - o v dgmas A\

AL Faricun*

Foue Gours or’ Pm’aw .i
4’_._ Paskawr. o

the respondent from service. A punishment of compulsory i




- BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR

“Appeal No. 489 /2013

Muhammad Ibrar S/O Khayat Ulah, Ex-Warder, attached to
Central Jail Bannu, R/O Hussm Kalan Ilaga Soorani P.O
- Nizem Bazar Bannu. - :

~ (Appellant) :

VERSUS

Govt. of Khyber Pakhtunkhwa through Secretary Home and

Tribal Affairs Department Khyber Pakhtunkhwa, Peshawar and
others

(Respondents) |

Repllcatlon on behalf of the appellant =~

Preliminary Objections:

1. Contents misconceived, ‘the appellant has illegally been

awarded the penalty has thus got necessary cause of action.

2. Contents misconceived, the appeal being filed well in
- accordance with the prescribed Rules and procedure, hence
competent and maintainable in its present form.

3. Contents incorrect, no rule of estoppel is apphcable in the
instant case. :

" 4. Contents mis'conceived; the appellant has illegally been .

awarded the penalty of dismissal from service thus has got
locus standi and cause of action to file the instant appeal.

5. Contents incorrect and false all parties necessary for the
dlsposal of thls appeal are arrayed as parties.

6. -Contents incorrect and false, the appeal in hand has been
filed well with in the prescribed period of limitation.




\'\‘-/

Facts of the case:

1.

Contents need no reply, however, contents of para 1 of -

- the appeal are correct.

Contents of Para 2 of the appeal are correct. The reply |

submitted to the Para inlt':orrect and false.

. Contents being admitted need no Areply.

Contents Para 4 of the appeal is correct. The reply
submitted to the para is incorrect and false. '

. Contents of Para 5 of] appeal are correct. The reply

submitted to the Para incorrect and false.

. Contents of Para 6 of the appeal is correct. *The reply_

submitted to the Para is incorrect and false.

. Contents of Para 7 of the appeal is correct. The reply

submitted to the Para is 1ncorrect and false

Grounds of Appeal:

Contents A to K taken in the Memo of Appeal are legal
will be substantiated l|at the hearing of this appeal.
Moreover, the Judgment referred in Para K was given in

the case having totally different facts and circumstances

~as in that cases the accused personnel were charge

sheeted and proper inquiry. was conducted wherein the

~ charges were fully established against them while in the

_instant case no properly inquiry was conducted against

the appellant nor he was allowed opportunity to defend
himself agamst the charges The August Superior Courts

- have in a number of ]udgments held that major penalty

cannot be imposed without conducting regular inquiry.
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- It is therefore prayed‘ that on acceptance of this rep_licatien the

service appeal of the appellant be accepted as prayed for.

A
Appellant -

Through

IJAZ ANWAR
Advocate Peshawar

Geyee~ .
SAJID AMIN

) A_dvocate Peshawar.

AFFIDAVIT

I, do hereby solemnly affirm and declare on oath that the

" contents of the above replication as well as appeal are true and

" correct to the best of my knowledge and belief and that nothing
has been kept back or concealed from th1s Honorable Tribunal.

o

Deponent




