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BEFORE KHYBERPATg-rnJmi-IWA SERVICE rillBUNAT..
PESHAWAR.

SERVICE APPEAL NO. 353/2013

Date of institution ... 05.01.2015
Date of judgment ... 25.05.2016if

Muhammad Haroon Khan
S/o Muhammad Farid Khan
R/o Village Gidarai, Tehsil and District Battagram.
Ex-Drawing Master, GMS Bartoni, Mansehra.

IfiffiW ■
(Appellant)

IK VERSUS• (1?^

il" • 1. The Government of Khyber Pakhtunkhwa through Secretary,
Elementary & Secondary Education, Civil Secretariat, Peshawar

2. The Director, Elementary & Secondary Education,
Khyber Pakhtunkhwa Peshawar.

3. 'fhe District Coordination Officer now Deputy Commissioner,
Mansehra. .

S,.e ••
K :'iV
it

(Respondents)iff: .i -

SERVICE APPEAL UNDER SEC'l'ION-4 OF THE ICl-IYBER PAKH TUNKI-IWA 
SERVICE TRIBUNA1.,S ACT. 1974 FOR REINSTA'I ISMCNT 01" THE
ARPEL.LANT INTO SERVICE AND FOR AI.I.OWINC HIM I'HE CONSEOUENr 
RE riREMi:iNT AND PENSIONARY BENEFITS ETC ON Al IAINTNC TW; ACE
OF SUPERANNUATION FOR WHICH AI^PELLAWI' FIIJID DEPAR riVIENTAl, 
AI>PEAL DEFOME THIS APPELI.ATE AUTHORITY BUT THE SAME HAS NO'F

fit ■■

I
IS. YlTf BEEN DECIDED.
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For appellant.
I'or respondents.

Mr. Khaled Rahman, Advocate.
Mr. Usman Ghani, Senior Government Pleader.
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lit .. MEMBER (ftXli-iCUTlVE) 
MEMBi:^.R (JUDICIAL.)

MR. ABDUL LATIF • 
MR. PIR BAKI-ISH SHAFI
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lit Facts giving rise to the instant appeal are thalABDUL. lA'riF. M13MBER>I

J
9 the appellahf;was:'vapppinted as Drawing Master on 13.12,1978. 'I'hat in the year 1999\
It5 s
iS' appellant was falsely implicated in a murder case vide ITR No. 128 dated 14,0-1.1999 dueIfi
lit. to family animosity of relatives and was thus arrested in pursuance of the FIR. That after •
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the arrest of the appellant he was suspended w.e.f. 26.06.1999 vide order of the even dale.'mr

which suspension was continued/extended vide orders dated 05.06.2000, 13.09.2000,
tIi-v 07.12.2000 and 05.06.2001 abut thereafter, the suspension was not extended vide entries al

page 13 & 15 of the Service Book ibid. That subsequently appellant was challan to the
f
j?

Court of Session Judge, Battagram and after conclusion of the trial he was convicted andV I V

lift
II&

sentenced to death vide judgment dated 23.06.2001. Being aggrieved of the Judgment, 

appellant filed Criminal Appeal before the Peshawar High Court, Abbottabad Bench, which 

was partially allowed vide judgment dated 19.02.2003 and the death sentence 

converted into life imprisonment. Being further aggrieved, appellant yet preferred another 

appeal before the Supreme Court of Pakistan, which was also partially allowed and the 

sentence was further reduced vide judgment dated 07.12.2001. In pursuance of the 

judgment of the Hon’ble Apex Court, the appellant was later on released from captivity 

after serving the sentence. That the date of birth of the appellant is 01.01.1952 and 

therefore his date of retirement falls on 01.01.2012, on which date the appellant was behind 

the bars. That after the release, appellant preferred department appeal before the appellate 

authority for reinstatement and consequent retirement and pensionary benefits etc. but the 

has not yet been decided, hence this appeal with a prayer that on acceptance of the 

instant appeal, the appellant may graciously be reinstated into service and be consequently 

allowed retirement on attaining the age of superannuation and the consequent pensionary 

benefits etc for the service appellant rendered.

J'he learned counsel for the appellant argued that respondents had not treated the 

appellant in accordance with law, rules and policy on the subject and acted in violation of 

Arlicle-4 of the Constitution of Islamic Republic of Pakistan. He further argued that 

appellant had al his credit 22 years regular, continuous and meritorious service record and.

entitled for pensionary benefits under the rules keeping in view the peculiar facts and 

circumstances of the case. He further argued that appellant was first suspended from 

service which was not extended hence as per rulc-6 of the E & D Rules 2011 stand 

reinstated in service. He further argued that the appellant had not been terminated from his 

service therefore on the date of retirement on attaining the age of superannuation, the
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i:*
appellant was a civil servant and stood entitled for retirement benefits under the rules

I
adding further that the offence which the appellant was charged with was not one oC moral

turpitude and therefore the same did not fall within the definition of misconduct as per rule

m
2 (1) (vii) of the E & D Rules 2011 therefore was entitled for reinstatement and retirement■t

benefits. He prayed that on acceptance of the instant appeal the appellant may be reinstated'1

I
I 7VI'’

in service and may consequently be allowed retirement on attaining the age of

a.,v superannuation.and to consequent pensionary benefits for the services he rendered.

a The learned Senior Government Pleader resisted the appeal and argued that the3.

IIi
i appellant had been convicted by the competent court of law which was modified by the

Hon’ble High Court to that of life imprisonment. He further argued that the appeal before

august Supreme Court of Pakistan also met with the same fate and the conviction remained

intact. The learned Senior Government Pleader contended that the departmental appeal

before the appellate authority was barred by time hence the appeal before the Service

Tribunal is automatically time barred particularly when there is no application for

condonation of delay, d'he learned Senior Government Pleader further contended that the

appellant reached to the age of superannuation on 01.01.2012 the date on which the

appellant was behind the bar and instituted the instant service appeal alter his

superannuation. The learned Senior Government Pleader requested that the appeal may be 

dismissed as all codal formalities have been fulfilled and the impugned order is 

commensurate with the gravity of misconduct committed by the appellant.

1.^I ■ 4. Arguments of learned counsels for the parties heard and record perused
11 m
!
A

From perusal of the record it transpired that the appellant was appointed as Drawing 

Master in 1978 and was criminally proceeded in case ITRNo. 128 dated 14.04.1999 which

5.

Is
p:I culminated into death sentence and on appeal there-againsi the same was converted into lii'c 

imprisonment by the Peshawar High Court. The said sentence was reduced by the Supreme 

Court of Pakistan vide judgment dated 07.12.2011. The appellant while undergoing 

imprisonment superannuated on 01.01.2012 and thereafter released ft(Dm jail after serving 

the imprisonment. He approached the departmental authority for reinstatement and 

consequent retirement and pensionary benefits which were not decided hence his resort to
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ife the Tribunal. From perusal of the record the Tribunal is of the view that the appellant was

criminally proceeded for his involvement in a murder case for which he was punished by 

the competent courts of law. In so far as conduct of departmental proceedings are 

concerned, he was initially suspended from service which was not fuithcr pursued by the 

departmental authority as the record is silent in this regard. The claim of the appellant to 

have got retired as a civil servant and his claim for formal retirement on superannuation 

and payment of pensionary benefits requires to be looked into by the departmental 

authority in light of relevant law/rules. In the circumstances, we deem ii appropriate to 

remit the case to the respondent-department with direction to examine the pending 

departmental appeal of the appellant on its merits strictly in accordance with law and rules 

and decide the same within a period of 60 days after the receipt of this judgment. Parties 

are, however, left to bear their own costs. File be consigned to the record rcHKii.
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Appellant in person and . Mr. Ziaullah, GP with Javed . 

Ahmad, Supdt. for the respondents present. Counsel for- the 

appellant is not available. To come up for arguments on

• 24.4.2015

24.11.2015.
I

—

vME ERMEMBER
ff'-I:'

I
24.11.2015 Counsel for the appellant and. Addl: AG.for respondentsli

present. Arguments could not be heard due to learned Member

(Judicial) is on official tour to D.I. Khan. Therefore, the case-is

adjourned to JUj for argumentsi'

Member

&
if 22.04.2016 Counsel for the appellant and Mr. Usman Ghani, Sr. GP for 

respondents present. Arguments heard. To come up for order on

17.05.2016.
IV-

1'
'̂■ Me ^erMember

Iit /M§

r

1



^ ..

Counsel for the appellant and Mr. Khurshid Khan, SO 

for respondents with AAG present. Written reply has not been 

received, and request for further time made on behalf of the 

respondents. A last chance is given for written reply/comments 

on 30.6.2014.

28.3.2014

Clerk of counsel for the appellant and AAG for the 

respondents present. Neither written reply has been received on 

behalf of the respondents nor representative of the respondents is

present despite last chance given for submission of written reply on
*

the previous date. The learned AAG requested for further time on

30.6.2014 •

the ground that he could not establish contact with the office of 

DEO, E&SE, Mansehra. On the request of learned AAG, another 

last chance is give for written reply/comments on 28.10.2ul4.

•;

■V-

Clerk of counsel for the appellant, M/S Khurshid Khan, S.O for 

respondent No.l and Mosam Khan, AD for respondent No.2 with Mr. 

Muhammad Adeel Butt, AAG for the respondents present. Written reply 

has not been received on behalf of the respondents despite another last 

chance given for the purpose on the previous date. Therefore, the right of 

the respondents to submit written reply is forfeited. To come up f(^r 

arguments on the available record on 24.04.2015.

28.10.2014
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It'H' 17.05.2016

Counsel for the appellant and Addl. AG for respondents 

present. Order could not be announced due to learned Member is 

an official tour to A/Abad. To come up for order on 35.5.2016.11'--

Memberft.I
I

'§■ 1
.aI ,g-'. • A'-f

f- 25.05.2016 Counsel for the appellant and Mr. Usman Ghani, Senior 

Government Pleader for respondents present. Arguments heard and 

record perused. Vide our detailed judgment of today placed on file, we 

deem it appropriate to remit the case to the respondent-department 

with direction to examine the pending departmental appeal of the ' 

appellant on its merits strictly in accordance with law and rules and; 

decide the same within a period of fjO days after the receipt of this: 

judgment. Parties are, however, left to bear their own costs. File be. 

consigned to the record room. ;

•Ok .

fi
.1:It-:

Ia;- c
I
1^:

V

f "■
^ t

'v .

Tv..;:--
ANNOUNCEDT 'T
^5.05.2016I-

5
I r
H-
E MEMBERif

/
./

' /'
■S-
t■!C fI /
S' . /t-'i ./

'^.1

P-

il.a;
V

7
I

■/

I.;’-'
t7 /t> V /

f

E V.:'
!-<

Ilf: a..
/
/.

/I
•T.*

IIII i : !
'H

.VA«--V-.-'
i'7fvIMf 2-f'-'TT



3
V %^

• ■
;

-,*• If;

3- C . f l

^ to -9-^2 s

x>/L^u

10.9.2013 No one is present on behalf of the appellant. M/S Khurshid Khan, 

SO for respondent No. 1 and Mosam Khan, AD for respondent No, 2 with 

AAG for the respondents present. To come up for written reply/comments 

on 1.1.2014.

• i

\

)
Counsel for the appellant, M/S Khurshid Khan, S.O for 

respondent No.l, Javed Ahmad, Supdt: for respondent No.2 with 

AAG for the respondents present. Written reply has not been received. 

On the request of representatives of the respondents, another chance is 

given for written reply/ comments, positively, on 28.3 2014.

01.01.2014
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. M. Counsel for the appellant present and heard:3. 28.3.2013

; Contended that the appellant was appointed as D.M on 

13.12.1978. In the year he was falsely implicated in a 

murder case vide FIR No. 128 dated 14.4.1999. He was
!

suspended w.e.f 26.6.1999. In pursuance of judgment of 

the lion’ble Apex Court, the appellant was released after 

serving the sentence period. The appellant preferred a 

departmental appeal for his re-instatement and consequent 

retirement benefits but with no response. Hence, the instant 

appeal. The learned counsel for the appellant further argued 

' that the appellant has not been treated in accordance with 

law. The appellant was innocent and falsely implicated in a 

false murder case. The appellant has not been terminated 

from service, therefore, he is entitled for pensionary 

benefits under the rules but the same has been refused to 

him without any reason. Points raised need consideration.

' The appeal is admitted to regular hearing, but subject to all 

legal objections. The appellant is directed to deposit the 

ty amount and process fee within 10 days. Thereafter, 

be issued to the respondents. Case adjourned to

securi

notice

. 3.6.2013, for submission of written reply.

forThis case be put before the Final Bench4. 28.3.2013

'4.further proceedings.

1^-
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Form- A

FORM OF ORDER SHEET
Court of

353/2013Case No.

Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings ’

S.No.

32• 1

The appeal ^ of Mr. Muhammad Haroon Khan 

resubmitted today by Mr. Khaled Rehman Advocate may be 

entered in the Institution Register and put up to the Worthy 

Chairman for preliminary hearing.

11/02/2013
1

Rl

-Mj t'
2 This case is entrusted to Primary Bench for prelimina 

hearing to be put up there on ^ ^ ^ 3 \

/ .

iL .



This is an appeal filed by Mr. Muhammad Haroon Khan today on 04/02/2013 for his 

reinstatement against which he preferred a departmental appeal on 12.11.2012 which is premature as 

laid down in an authority reported as 2005-SCMR-890.

As such the instant appeal is returned in original to the appellants/counsel. The appellant would 

be at liberty to resubmit fresh appeal after rnaturity of cause of action.

ysT,No.'

m 72013Dt.
R

SERVICE TRIBUNAL 
KHYBER PAKHTUNKH\A/A 

PESHAWAR.
MR.KHALED REHMAN ADV. PESH.
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■ before the KHYBER PAKHTUNKHWA service tribunal PESHAWAR
• ■!

Service Appeal No. /2013

i Muhammad Haroon Khan The Govt, of KPK and 
others

Versus

Appellant .Respondents

1. Memo of Service Appeal 1-6A

Extracts from the Service 
Book2. A' 7-13

3. F.I.R. 14.04.1999 B 0-14
Judgment of the Sessions
Judge, Battagram _____ _
Judgment of the Hon’ble High 
Court, Peshawar
Judgment of the Hon’ble 
Supreme Court of Pakistan 

Departmental appeal_____

4. 23.06.2001 C 15-29

5. 19.02.2003 D 30-47

6. 07.12.2011 E 48^54
7. F 55-5^
8. Wakalat Nania-

Appellant
St- Through

Kha man
AdVoc^i^JPeshawair

\
'9-B, Raro6n Mansion, 
Khyber Bazar, Peshawar. 
Cell #0345-9337312Dated: 3^ / 01/2013
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
/mi-

.r'.

Service Appeal No. 3-^3^ /2013

•i

Muhammad Haroon Khan 
S/o Muhammad Farid Khan 
R/o Village Gidarai,
Tehsil and District Battagram. 
Ex-Drawing Master,
GMS Bartoni, Mansehra........

;rj;.

Appellant.

Versus

The Govt, of Khyber Pakhtunkhwa 
through Secretary,
Elementary and Secondary Education, 
Civil Secretariat, Peshawar.

1.

The Director,
Elementary and Secondary Education, 
Khyber Pakhtunkhwa, Peshawar.

The District Coordination Officer 
now Deputy Commissioner, 
Mansehra..................................... ..Respondents

L.

SERVICE APPEAL UNDER SECTION 4 OF THE 

KHYBER PAKHTUNKHWA SERVICE TRIBUNALS 

ACT, 1974 FOR REINSTATEMENT OF THE 

APPELLANT INTO SERVICE AND FOR ALLOWING 

HIM THE CONSEQUENT RETIREMENT AND 

PENSIONARY BENEFITS ETC. ON ATTAINING THE 

AGE OF SUPERANNUATION FOR WHICH 

APPELLANT FILED DEPARTMENTAL APPEAL 

BEFORE THE APPELLATE AUTHORITY BUT THE 

SAME HAS NOT YET BEEN DECIDED.

PRAYER:%

On acceptance of the instant appeal, the appellant 

may graciously be reinstated into service and be

I
i



2

consequently allowed retirement on attaining the age of 

superannuation and the consequent Pensionary benefits 

etc. for the service appellant rendered. ■M

Respectfully Sheweth,

Facts giving rise to the present appeal are as under:-

That appellant was appointed as Drawing Master 

on 13.12.1978 and performed his duty regularly 

and continuously to the entire satisfaction of his 

superiors and thus has at his credit long drawn 

meritorious service. He was lastly serving at GMS 

Bartoni, Mansehra. (Copy of Service Book 

Annexi-A)

1.

That in the year 1999, appellant was falsely 

implicated in a murder case vide F.I.R. No. 128 

dated 14.04.1999 due to family animosity of 

relatives and was thus arrested in pursuance of the 

F.I.R {Annex',-^).

2.

That after the arrest of the appellant he was 

suspended w.e.f. 26.06.1999 vide order of the even 

date, which suspension was continued/extended 

vide orders dated 05.06.2000, 13.09.2000,

07.12.2000 and 05.06.2001 but thereafter, the 

suspension was not extended vide entries at Page
I

13 & 15 of the Service Book ibid.

3.

4. That subsequently appellant was challaned to the 

Court of Session Judge, Battagram and after 

conclusion of the trial he was convicted and 

sentenced to death vide Judgment dated
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23.06.2001 {Annex:-C). Being aggrieved of the 

Judgment, appellant filed Criminal Appeal before 

the Peshawar High Court, Abbottabad Bench, 

which was partially allowed vide Judgment dated 

19.02.2003 {Annexx-D) and the death sentence 

was converted into life imprisonment. Being 

further aggrieved, appellant yet preferred another 

appeal before the Supreme Court of Pakistan, 

which was also partially allowed and the Sentence 

was further reduced vide Judgment dated 

07.12.2011 {Annexx-E). In pursuance of the 

Judgment of the Hon'ble Apex Court, the appellant 

was later on released from captivity after serving 

the sentence.

That the date of birth of the appellant is 

01.01.1952 and therefore his date of retirement 

falls on 01.01.2012, on which date the appellant 

was behind the bars.

5.

That after the release, appellant preferred 

departmental appeal before the appellate authority 

{Annexx-¥) for reinstatement and consequent 

retirement and pensionary benefits etc. but the 

same has not yet been decided, hence this appeal 

inter-alia on the following grounds;-

Grounds:

A. That Respondents have not treated appellant in 

accordance with law, rules and. policy on subject 

and acted in violation of Article 4 of the 

Constitution of Islamic Republic of Pakistan, 1973
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and unlawfully refused to reinstate the appellant 

and allow other service benefits, which is unjust, 

unfair and hence not sustainable in the eye of law.

That appellant was innocent and was falsely 

implicated in the case due to enmity of the close 

relatives with the deceased party and was 

convicted on the basis of false evidence adduced 

by the opposite side. When appellant preferred 

appeal before the Apex Court, during the pendency 

of the appeal, almost the sentence of life 

imprisonment was served out and perhaps due to 

that reason, the Hon'ble Apex Court refrained from 

delving deep into the merits of the case.

B.

c. That be that as it may, the offence which the 

accused was charged with, was not one of moral 

turpitude and therefore, the same was not falling 

within the definition of misconduct as per Rule- 

2(l)(I)(vii) of the Government of Khyber 

Pakhtunkhwa Government Servants (Efficiency & 

Discipline) Rules, 2011, therefore, appellant is 

entitled for reinstatement and retirement benefits.

That till date, appellant has not been terminated 

from his service, therefore, on the date of 

retirement i.e. on . attaining the age of 

superannuation, appellant was civil servant and 

therefore, he is entitled for retirement benefits 

under the rules.

D.

E. That initially appellant was suspended from 

service and the period of suspension was extended
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for sometime but the same was not further 

extended and as per Rule-6 of the Government of 

Khyber Pakhtunkhwa Government Servants 

(Efficiency & Discipline) Rules, 2011, if the

period of suspension is not extended within 30 

days of the expiry of initial period of suspension, 

then the Govt, servant stands reinstated and as per
Civil Service Regulations 420(c) A suspension 

followed by reinstatement does not entail forfeiture
of past service.

F. That similarly under Civil Service Regulations 

417-A, if an officer who has been suspended 

during enquiry into his conduct, attains the age of 

superannuation before the completion of the 

enquiry, the disciplinary proceedings against him 

shall abate and such officer shall retire with full 

pensionary benefits and the period of suspension 

shall be treated the period spent on duty. Similar 

references can be made to Civil Service 

Regulations 416 & 417. A person is also deemed 

suspended when he is arrested in pursuance of a 

criminal offence.

1G. That appellant has served the Govt, for about 22
\

years regularly and continuously with meritorious 

service record and is entitled for the Pensionary 

benefits under the rules and keeping in view the 

peculiar facts and circumstances of the case,
appellant is entitled for pensionary benefits in the

interest of justice and fair-play.
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It is, therefore, humbly prayed that the instant 

appeal may graciously be accepted as prayed for above.

Any other relief as deemed appropriate in the 

circumstances of case not specifically asked for, may also 

be granted to appellant.

A^ellant
Through

/
Khafe an,\

vbcale, Peshawar.3/Dated: / 01/2013

;

,
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catries in this p&g6 should be renewed or . re-attcsted at least every five' years, and the signature in
li:iss 9 and lo should be liutuU.

.!
! i

■;

. \
X. Name..

j

*a. Rar.o

■ .t;

3. Residence V*^

/s'^4. Father s name and residence

% b

wu

\
5. Date of birth by Christian 
........ueaTiy as- raiX'be a4cSYt-a:in^^ ....... —

era as
JL~«br/?r/.'

>
■;•

n.r— ^-—
Exact height 'by measurement ;i.6.

•<r-<-
7. Peisonai marks for identification

r-
t 8. Left iiand thumb and finger impression 

of (noa-g»k?5etted) officer ^
I

•i

i

JLi-ttle Finger. Ring Finger. m >\■/I-

\______
-mif.

Middle Finger !Fore Finger, mmi j»’i'a k‘i

• r
•'• L

Î
 9'—-Signature—of—GovGr-nment-servant-.........

I

id. Signature and disigriatioh - of the Hea'd" ~ 
eWic^r Atb sting

ScittcaHotr hfficMr 
^^ram {MansektaJ

Dfstt: ilyjpcetcr of SchcoH 
1 a n is e!'»;-^C ly 11: J-4ons:eJjra,

rrwf-T

/s.-f e.m'r^.
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FIB JfO; 128, dated 1i|-.A,1999, 
under section 502/524 RPC, 
Police station Batagram.'

A

i■ -.

ji)
V>

®1 ■mlPresent : Prosecution conducted by SPP assisted,by 
Qazi .Shamsudin, , advocate, K^Jisehra

■ :-

Defence conducted by Mr.Ghulam Mustafa Swatl 
advocate, Mansehra. fW:

i •'. .•^
■ .c ~ .

JUDGMENT:
f:

1. Accused Haroon was sent up to stand 

trial in case FIR NO:128,

section 502/324 PPG, registered at Police station

Tfdated 14.4.1999, under

P'>
BAtdgram-i^*. . ^ f.

■ .t •■i:l mfacts of the prosecution 

that on 14,4,99 1545 hours Musafar

2.n7;a.ga. case are
-^ssiu
iSatagrami shah son of

Chatay , caste Pathan, aged 50/55, resident''of Banda 

Bala, Tehsil and District Batagram made

' ■ »
fe nfi^i. ti\
9.^- 0) ;\\n

•tiUf report before :
Certified U/A 87 of Banaris Khan ASI, in emergency ward'cVvil*'

Q-e-scs-e£erl9Sffpspital Batagram, to the effect that ho is \eaanV 

of Nadir Ehan son of Sumandir Khan and Dlldar'Khan'

'mf'-.Y

■ :i:: t
.1

I'
-rson of Sher Afzal Khan. That on the day of ocourrencs ■

Examiner u n ^ n ' •
=t S, r>esr,io..-l5 Jucfoo‘^°“^“'’ df'Simandir Khan and Dildar ■

Batgram. • , >7 .
'i'Distrl •i iV• f . il

-4

;i/^ 07’ \ • ■'

'v

i••*1z
RCPK m f'e

I’j'i
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r .2.
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i
■i

f

Khan, son of Sher Afzal K^han, had-come to Bietricf > 

Kitcbary Batagram in. connectioQ. with a case, , After-,* 

attending the. court .proceedings.-,, when they,^reached^. 
near eastren gate of the court, it was..aho&t.1515 hours, 

in. the mean time, Muhammad Harpon' son of Farid,* resident 

of Gaidrri started firing at them, with :fire .arm,,-^from 

the front'side. .-AS-a result of which -IJadiri-.Kh^ 

hit and injured on his belly with one bullet -wii^e, 

Dildar was’hit' and got in jured./.oa .his. right^sideiichosjt-

>

k'-:'

i

/

i .

. >
■ < .■ f- - r. >

"■Hwith 2nd'bullet and both of them'fell.':d,own-.on '

ground. Accused then decamped' from the-.spot, i.The; 

occurrence was .stated .to have i.been seen :by.-.many. -5 

other people present on the spot besides him,'

Motive for the occurrence is previous ;blQod fend,T/x^r!.:^^;’!. 
He charged accused Haroon for-the. ccmmissionrof^-tlie-i;^^^ .■ 

■ offence. The. report- of complainant waagreducedy^to,..r-4,.' 

writing by Banaris Khan ASI in-the shape/of M^^ila,- 

on the basis of which case vide FIE NO;128,t.dsted

; 4-
■ (\

■ -5

I

o{314,4.1999 Vs 502/324 PPC was.registered-against.^the ■

accused. : .... V
I

After completion of the investigation, 

local police through prosecution branch submitted 

challan before Judicial Magistrate, Batagram.who. - ..

after compliance of provisions ’u/s 190(5) .Cr,I^,C 

sent the. same to this court for trial.

Accused was summoned 'from- jail,vwho.J . • 

appeared and after compliance of provisions, I. ..

265C Cr.P.C fofmal charge was. framed and‘served.-^”*'' 

upon him, to which he pleaded-'not guilty .and ;<^.aiEed 

trial. Prosecution .in support .of ■ the .charge.t ox^ined’'

11 witnesses • and closed its. evidence,' The' resume of 

prosecution evidence is as

5o
!

i,
t

;
f

f-
4.

1!

11
'V'0^ 9 ■

Q.e-scor
• %91 U *

I'r: ■;
'If'

cAo'^''’
< I

\ .!:•-.i:.V :• i
. V - >. •-• ^7 :;

m, ■
i.-'- - i *,

■■ ^

^ >.
rim>aw!
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Pw1 Muhanimad Afzal IHC •

5* ■ ^ receipt of Murasila'"^’'*he^';iQCorpora'feed \v 

its contents into the PIR, Ex.PA, PIE Ex'>A is l^l^his A' 

hand writing and,bears his true signature. . ‘
PwR Abdus Samad P.C'137;

This Pw brought'the Murasila to police 

station for the registration of the case.. He is also 

marginal witness to recovery memo Ex.pw.2/1 vide which 

-i-.o took into his possession one blood stained shirt of ' 'V 

deceased Dildar white in colour, kind K.T P1 , handed
*>'* '.i

5. ' j

V' ■

.V..vt''-!
i

V .“l.•>

- <
e.

m

moverto him by doctor alongwith post mortem-report *•' 

Same were packed and sealed into parcel by the I.O' 
in his presence.

I
■ ti-v.

^^3 ^ Attaur Rehman son of Muhammad Purqan? • . .

This Pw deposed that inspected the.* spot, 

xn his presence and during-spot inspection he recovered

r
7- S'..

i :*•/
/■

some blood stained earth from the place of injured ,

Jfadir Khan, same was packed and sealed into-parcel.in...-.^/'. 

his presence. In his presence 1,0 also recovered’'one

•J

-I

!!
I

t ■ f Vempty shell of 50 bore'P2 giving smell of'fresh' 

discharge near the place of accused situated inside ‘

V

■i i'!l
the gate on the westren side-of-the stairs and took
the same into his possession vide recovery m^o ^,pw,3/i-, ■ 

Pw4 Aqil Khaa son of Samar Ali Khan*. ■

V ■ ;:<i

. .c ■f-v{. i Itf If
i rr.

8. He is marginal witness to recovery Vemo 

Ex,Pw.4/1 vide which 1,0 during the personal search of *

f. ...

3E I

Cert'ified U/A 37 of recovered one black belt .'pj-alongwith^S^h ■p4.
Q-e-Si GTfe-

t'•> •1< 1
IIft :30 bore Pist^ from the vast of the accused sent

in his presence, and .'in presence of'iHC Amjid Hussainf ‘
f\

\i

Pwg doctor Pazal Qayum,' M.O*. DHQ hospital'sktagrai'l ■ 
On 14.4.99 at 3.50 m he'exa^iin^likdai’' 'K'A

' - • - i **■- I 1
.District & Sessions J’.xlgo 

Bat^rain
9.

. ^han^ aged 29/30 years, caste'swati.n' ^ N

resident of .Banda Bala, brought by^ ASI,. P..s;;Batagram''‘and bn h 

external examination he found the following. "*
/

.. f • ■,

r
I!j ■ ■ f-•(

I*:
. -X

.Sr . 4ml»f msSS
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• .<
1, An entry wotmd of a fire arm on' an'terior \ 

aspect of right chest iai between 8th’and 9th 

inter costal space ' abotit' -J x " in.-size 
skin ix into muscles and body cavity, deep, 
injured the vital organs ^Patient-was. j^sl^ck 

and blood pressure was .unrecordable,Emeis®^,??;^-^« 
treatment was given.
Probable duration of injury; to 45. minutes.

*
t

. Vf
1%

>

Weapon of offence; Pire. arm injuries,^ ,j.. .
Nature'of injury;Grievious,
He prepared medico legal to this. effect.;|Which : 
is Ex,Pw,5/'1,.

4 .1'i, V *' •■t ^.►1

V ,
*.

• M• . . o r
IOn the sajfie day i.e 14,4.99 he exami^ed^.,^^

• •“ ^

Nadir Khan son of Sumandar Khan, aged abutit.46’ye'4rsV'
r/o Banda Bala brought by "ASI, P’.S Batagram‘Wd'' ■**';‘*’*'f ■ I

. -• • • -■i • ■•• •,

examined him at 5,5b PM and found the
1, Batry wound of fire arm .in epigastriiaa;about •v'.U'-i*

^ X in size. Skin into muscle and body 
cavity (abdomen) deep, ....

2. Exit wound on right buttock' on the inner part 
about 1 X 1“ in size with everted:margins, 1> 
there was massive bleeding from-.-the'ioxit.'iwound

s••• I ,•

’■m
i i■ ?■?

t«.-r

t ./

■ f V " f
s

and patient’s blood pressure was hot recordable, • 
Bnergency treatment was given euid patient •"was 
referred to Ayub Teaching Complex for further

i . ,<

, ■-

il :0 y • management,: ••
Tima between-injury ;About 15 to 45 minutes •• 
Caused by, fire arm and in case'of both the-'^

P'
Certified U/A 37 of the 

Q-e-s order 1§84
i I

injuries the nature of the injuries'were r? • 
grievous,^Medico legal report-to this effect - 
prepared by" him is Ex,Pw,5/2 , same is in-. •, 
his hand writing and bear his true'signaturev

. I r
j ■

ipisirict f. S.-rcs*?(':/Ti;
■1

■

On the same day i,e 14,4,99 at 4,00 PM he' „
^ ................................................................ • ’ : ' •

-0/ conducted autopsy on ihe dead body, of .iDildar ^an,’’son, of/- i

Sher Afzal Khan, aged about 29/50 years',: broh^t'by ASI,

-“I {

n
'. I ,.

P,S Batagram, identified-by, Attaur , Rehman son.of .• Parqan 

r/o Shagay-and Hasham Khan, son of Jatianglr-Khan,:‘r/o 

Banda Bala and on external examination he.;found thatj".-;

1 '

'f.y;

- t
the deceased was a young healthy man of about .‘50 years-; 
with good body physique, eyes closed, shaved 

colour with shalwar and Qameez,
,ite.^ '•r ;

zz
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’■ 1,'in*''entry“w6uiid^of.->fire:. arm on^xight side^ of ’
'lowox ches;t- between 8tb and*9tli inter costal \

■ • •• t '•-> \.J, W 5^'. ‘"i . 5

about 4 X 4» in size,
“ c\-: -M thWT .-r't":

' K\

C
•i

C’- V.-'t; - . xr\

1OTSRNAL -ESAHDTATION; \
• caVjitj^^wero found indured,* right lung was iadui;ei|^

■ ’ blood Vessels'Vefe'^f bund' induredV'-iln'-ab'dOTinal 
: rpegion-' wallS '^.wero ’indtired;' per-itonium- was 

indured^and-.was full of^_^ood,;at^aoh was 
found indured and was full of brcsdi9,j. digested 

materiiL^^small ‘intestine was^found'^^ln^dured,
■' "Large--intestine was found induredy^liver indured,

OPINIDIT; • ^n my. opinion"death of^the^person^is^due to
..-fire ana'indury, causing, induries to the vital 

organs like liver, stomach, peritonium, lung, 
coler^'and'veWslesV Induries’ltb^'thesejstructures 

re3ult0d':-into.massive.iinternal.ha^oiThage. '
•• The .case...of.death of • severe haemorrhage, fesul-red 

•into shock and death, . • ,
'Probabie ‘tiTne'^'elapsedhhtweGh t-iudury-and^dehthr 

'About i/2(hour- fo^one.hpur,. , fT i;
Time between,.death and post mortem 10 to 15 minutes | 
Post mortem report consisting of five pages y:-

sV
;.

ftMm

ry« 4
V.''

:: M
I .; F;.* •• >

'.IS

iiSj ■

.* ■

induing pectofial'' is Ex,HI, , - 
‘S ^Afteripost::mortem examination ,he.^h^ded over ‘

r? •j,- / ••a
'V-

•- !■ • S
r*

clothing .of'the .deceased duly signed by him to* . • •„ 
/ -f fthe police alohgwith P,M d'ocume’nts' On

Investigating* Officer m'ade^ a' quory rfrom; hih “
' regarding' the'ftbullet ,-;:a3...there-was no.exit,:
‘ .• wound .and-he answered the query vide his

■*•; . ':y

recort dated 25.4,99 which is EX,PM and the
.. ............................................................................................................................‘ ■

oJ ' . ' I'

? 'r^iT;; it
■ : r ;;‘'-

i mQ-C-S
i

i|
■;

>•'

EX-

same is as' follows •"
"He* searched for the bullet .in*-body, cavity 

v37‘.y 2^-..... ,but’..did. not-.r^coyer the bullet" . i
i: i

i«
r l‘•'.

/y •‘•'V '

r.--' ■ Pw6-.Amdid-..Hu8Saln ASIi
’ f'? ‘i:K' ■’

■ lO, He. deposed .tlia-'t on the day of. occurrence *-
' •■»

. . ■

’ at about 9,00‘'AM he-alOngwith‘:Jami:lur'.Rehm^,P,-C. 85 

left .'for village''^ohani-for the, inves.tigation^of., a. • 

criminal, cas'e' register.ed:.u/s:j357 PPG ;0d .also-;warran;t, 

for ..the'recovery of -Wapda dues,-ia.suiad-against personsV- 

residents of , village -Batagram,

t' -[tJ

V

I. V'

serv^o of warrant

■ •• i:

' '•-T' •



% -V

87 \t
'f

.6, s

of Wapda reoove^..dues. 

on Shamlai noad^ :,he Jieard report 

report of hue and cries from the aide 

premises.and also

•\V.he..reached Colony Batagr'am, 
of fire .shots and ■ v8.

j'j.i. 1/

of coui^
saw that people were'running after ■'

f

a person.He thought that some occurrence might have ■
■p’

taken place in the court.premises. r.iso he. waited for 

of ^running

was

' \<-

a while ^d watched the .situation
person and its -followers. Ho deposed that he -u)
near the Ara Machine of Malang ^han 

at a shorter distance. He got aside , 
person running , 
seeing them in uniform. He 

a head of the mob

on the upper side 

so that the
ill:
t

t
may not change his direction fi ’,1

ii
saw that the person running > 

was,some time looking back to the

.1
I

|i'* I

mob.(mere was a crying in the mob, calling' 

to catch hold of this
ii ievery body ' *•*)
!as he has killed two persons 

premises. The person was fully.exhausted,^ 

coming near us , he (this Pw) steped a head lad ^

man1.

in the court
‘ I

IIT t
V,

^im.As the situation

he was worried, about the security' of the' 
by him, so he made a wirless call to the. P.s 

Incharge of polie station

' I I

was. very, much , tense, and......... i.; .

; person arrested *
on which

Batagram namely- .Banaris Khan ' 

handed oyer .the^ S'-. - '‘.■'' 
inquired the name from the 

personal- search-and* ■ ■ '

50;hore from.theu-^wb^^-

ln presence of

. i

i.

-■.M
rushed towards ilni his place and he

■

accused to him. Banaris Khan i 

/ . conducted his
0^^ ;r ■

recovered one waistler P3 of Pistal 

possession of_accused in his presence’^d i

Ce-
. i

r
other witness,..he.took the t;:

same into his possession

/Uhat
f- t

prepared recovery memo, BC.PW.4/.1, He. further deposed 

on the arrest of the

has not committed the murder.

Banaris Khan ASI tothe place

I' i

accused he replied that ho - 

Thereafter-he- accompanied

t •
5 ,

;
of occurrence and in' his

presence. , during the spot inspection 

picked up blood, stained
f. :-Banaris Khan' .^X 

earth from the spot and an empty ‘ Hii
\
’

...
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of Wapda paocvei^. duas,he. reached Colony Ba'tagram, 
on Shaalai road^ ,he .heard report, of fire shots, and 

report of hue and cries from the side of court 
preaises.and also saw that people were running■ after \ 

a person,He thought-that some occurrence might have

J'4.- i.-./ ■

■ «

: ■ ■

«.:
/■

taken place in the court/premises, so he. waited for- 

a while and watched the situation of

■ >*.
• i

running of 

waa '■ilperson and its followers. He deposed that ho
j .; •

near the Ara Machine of Malang ^han on the upper side
•f ■

at a shorter distance. He got aside so'that the H'

person running ^ may not change his direction 1

-r

i!liseeing them in uniform. He saw that the person 

a head of the moh was,some time loofc:mg back-to the 

mob,There was

to catch hold of this.man as 

in the court premises.

15
• I

^ '-M?a crying ,in the mob, calling every, body 

he has Icilled two persons 

The person was fully * exhausted 

coming near us , he. (this Pw) stoped a head and

1

.i4-'

!

^^-As the situation 

he

!
was. vei7; much tense and ,.

■«

was worried about the security of the' person..arrested' '/'i
4

by him, so he made a wirlesS call to th'e. P.S on-which 

Incharge of polie station Batagraa namely* Banaris Khan ■ 

rushed towarcis tte his place and he hainded over^the ‘ h 

accused to him. Banaris Khan inquired the..name from the.;-

conducted his peraonaa search'ana^^ '-

5. I

{ ■

6
■i:l ' ■

0
*.:

recovered oae waistler P3 of Pistal 30 hohe :froa' 'th0, 
possession of accused in his

jv I
presence'^d ■in presence of •

other witness, he took the.same into his possession • f. • 'i: 1
and prepared recovery memo Ex,Pw.Vd. He;further deposed ; Z!■■

the arrest . Of the accused he replied that he. -. 

has not committed the mUrder.Thereafter accompanied

I
I

n . >

I -Banaris Khan ASI.to the place of occurrence and ia' his
; ■.
• 1.

presence. , .during the spot inspection .Banaris Khah'-ASI' 

picked up blood, stained earth from he spot ,and , ah' empty • 1.;-' Ii ‘

X /} A

^ ' ■ ill.'

r
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«

of.50.bora Pxstal■ 

and.packed

different 

by the 1,0 u/s

froia the spot P2. vide recovery'memo' \' 
and sealed.these articlesiidto.^ "’

preseace. He was -also examinedparcels in his i

161 Cr,P,c.
1 I^7 is Husafar' shah' (complainants ,

- Case and'his

w1*

V'
is complainant of the 

statement has already been

11.
Vi
'.i-

A?mentioned in the earlier - Ofpart ■

of this judgment,He Vhas .narrated the story of FIR iii ; ■M

his statement. w!

rM■ ■•iB
*,!

Pvr8 Nadir Khan (injured^ ;y,-
iI

He has12.

by complainant , Musafar shah, 

in chief, hence

narrated the 'same story as 'depos■ed■^ . 

during his examination " > 

reproduction-.no. need for his l A

IV9 Banaris Khan ASl.

On getting infoimiation about'the 

occur.rence he went to Civil

'i

13. iv
I■

.present
■ i

Hospital Batagram, where one 

son of Chatary resident of Banda Bala ' ' ;.:

:!
Musafar shah

't- . • r rlodged report about » 4;
the occurrence S'?to him^ which he

same-into writing in the shepe , of'llurailh. 

After recording the same , he read 

, who after admitting the

4-
■reduc.ed the 

Ex.Pa/1, 

to complainant

• 1

f
f.over it • "if y
I

same to be • 
the same. He sent this Hurasila

'I :v|correct thumb impressed i n
through Abdul Samad (F.C to P.S for ■iffP " 07. registration of the i ■

Thereafter he prepared injury sheet of Bildar' L' ■
..j'

then injured vrhich; 1IS Ibc,Pw,9/i, y- ?He also prepared
injury sheet of (

Nadir Khan .Injured which is Ex:..Pw.9/2..,
He deposed that within ■

a short Spain DUdar injured' I
... succumbed to the injury and he nr I

pUitricl 'I:/
i ;■• r'• '-t

- prepared his inquest report 

body was handed over to .the doctor '
’V.2^Ex,Pw,9/3 and. his dead 

for post m.ortQm
IbVf

•i" , ■ .
examination and he i :

also, infoimeJd -Pol-ice i hstation about the death
of Dildar deceased^ . He deposed ■ 

he was informed
J.. '

that at this juncture 

he has

:
,by Amjid IHC that 

Batagram village
1 Jarrested the 

this information
• ! r-accused near 

he ('this Pw) went

I

and on i :
■h^ ^^fo:naally

' !
i
:• i

7
rr******'-^



w,l£^
arrested the accused 

During search of
€ aJid took his personal -search.^' .

accused he recovered one waistler blaci 

was attached to' " - \, aloagwith a black belt which
the bla ck belt

'V -

same is P3 and P4 >■

respectively 

recovery memo’ 
place where from he

, same ;Vwere taken into his 

He also
V\possession vide

prepared switch of the 

and effected
arrested"\\the accused

recovery. The skitch-is

and during spot inspection.- ' 
possession one empty of 30 bore''Pistal ^ P2' ,

Ther-?after he inspected the spot, •it

he took into his 

and blood stained 1■ g

isiearth vide i'recovery memo Sx^Pw.^/V in’ ■ 
marginal witnesses. scaled the empty 

in parcel ffo: 2 and blood stained

iipresence of the ■earth in parcel *̂ ^

marginal wi
Thereafter he 

Vs 161 Cr.p.c, He
recorded statements of mnesses

prepared site plan Ek.pB' on the 

eye witnesses. He vide his
Insipointation of 

.Sx.Pw,9/5 obtained five
application'

..I-•
If-

■r
days police custody'for the

[ cused. On 15,4,99 one shirt blood stained Pi belonging^ ■

[

i
if!

f sf
l':Hto deceased, Dildar Khan was taken into possession-by him . I • i- ?vide U.recovery memo Ex.Pw.2/1 in presence of th^ 

witnesses.
V'marginal• * tvisame was p.soked and sealed teto parcel';.' He 

recorded statement of Nadir Ehan
■ I/

S’
IV in ^yub Medical'"compiex f 

Abbottabad. On 20.4.99 he took into his possession one ■ 3;
I Ui

. •
shirt P5 blooti stained having corresponding cut marks' :

produced before ^h'im ' ' 

same was^ taken into.-.

I'mbelonging to Nadir ^han injured Pw ^4: 11!

by Attaur Rehman r/o ^uza Banda 

possession by him vide ' iiip

■' p. . II!

recovery memo Ex.Pw.g/g 

witnesses^
i r

presence of the marginal 
statements of

■ fHe also, recorded \‘

marginal witnesses. He 

earth and clothes to. Chemical
3®at blood stained; -

Examiner/Seraloglst vide. ; .
““ =«.p«.V7. H, pi„„ 0. a, i ■ I.

) 1 L

Of .
Chemical ^aminor which is Ex.Pw.9/8. aen -ha handed' 

of the case to SHO.
over.

•1
r.'

h'■ 1

!

- fi
District S GosF^to!*^ s.b«dgo 

Batgram ' . i

/?' ^7 >
-? . '-/'A--.. f.



\
■-' O'

V •9.

. Pw^O doctor Ouzair Sabir, Jlyub HedicaL-Craaplex 
Abbottabad; "

On and before 23rd April,.1999 he was posted, 

as Hegistrar Surgical " A" Unit Ayub Medical Complex ■, 

Abbottabad. Nadir Khan son of Sumandar :Bhan, r/» Batagram

: 24 under

14.

r-
><■

’‘T

-1' *
was admitted in male Surgial A ward on bad J^o 

admission ^0:378/52 as a case of fire arm injury in the''. "
abdomen since 14.4.1999. He was operated on, the same day. .'Pmr.'
This Pw issued a certificate,in tespectspfcSurgery and>

the time of internal injury. Certificate'in this 1‘rd^pect^-’
■ . -i

is Ex.Pw.10/1, which is in his hand writing and' bears ' 

his signature.

i.. >>i• f'

Pwll 7ida Muhammad Khan inspector ; >■

15.He deposed that investigation in this'case 

was conducted by » Banaris Khan .^l. He after completion' 
of the investigation submitted compete chali^'in:

this case on 5.5.1999. He also interrogated the aocn^,l' ■ 
during the period of custody.

• '! P
V-

; I
f- hJS

"" II
■■ ■ ■■'* 

r hS
!•*

•> •. V' * V16.Thereafter statement of 

under section 542 Cr.p.C, 
and professed innocence, 
defence , however he placed

^ ^ . application and photocpies of affidavits which are Ex.bV
Verified fJ/A 37 and relied on these documents. Hoever he did '

Q-e-s cm,25‘192?^^^ to be examined

accused was recorded
' V '

wherein he denied the allegations 

He neither wished to produce oral I
i

on file photo copy of his

j-
,rl

1

It
0

Isiiiiinot
‘1

i-iOn oa th.
1•i1?. I have heard arguments of learned SPF' assisted

by counsel for complainant andcdp^eiiceodoihisel' todnhave 
Examhier , ,, • • ' ' " ‘

istrict & Sessions .j^idae ^oug. the record.
Batgrani. _

18. The prosecution

••• • 'O I'VV ' ■ m\
Bi;‘

!■

i. ‘V
case mainly hinges upon the .'(107^/ >■

“■‘"rr • ;V:aye see^account/evidence furnished by Musafar-Aan 

complainant Pw7 and Hadir Khan injured
p:

eye witness Pw8, . - 
circumstantial evidence in the shape of medic^; legal';:''' ' ■

reports of Dildar Khan deceased then injured .and Hadir KJian ; 
Pw, Ex.Pw.,5/1

'B.

i

'a I:and Ex.Pw.5/2 respectively ^prepared
:to.. . ;

1

m!; •.
§

9
■ I,
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doctor Fazal Qayu; DHQ, ..hospital datagram' 
post mortem report Ex,PH. oJT Dildar Kh'an

t :;V X''
.'■■’■'A /■

docease'dY
prepared by the said doctor, who conducted autopsV ^ 

on the person of deceased Dildar at 4 ‘00 PM’ after .
his death in the hospital and medical ' > 'V'• t.

certificate',
furnished by Doctor Ouzair Sabir Pwio,' Registrar" /'-V; ■ •kv. •>
of Ayub Hedica 1 Complex Abbottabad, 
Nadir Khan injured

• %; ywho operated
Pw for fire ana injury, recovery

-a* 1of blood stained 

Khan and

■5?earth from the place of Pw Nadii? ' 'ill m••Hrecovery of an empty of • i III30 bore Pistal Pp'sivenj
smell Of fresh discharge from the spot vide recovery

memo Ex,Pi^.3/^ presence of marginal witnesses”'/■ 
namely: Attaur Rehman

.. ‘t

>
i'

f
and Amjid Hussain IHC,

Qameez belonging'to Dil'dar,' 

ASX Pw9 vide recovery memo

' ■

tahing into
possession of blood stained

deceased Pt by Banaris Khan' 

in presence 

Abdul Samad F.c
of the marginal w itnesses namely. 

166, arrest of‘ttie ' 

occurrence
re=ov,^ of 0,1, .lo„S.lth j.,, ,,

30 f„. tt. ,f
Of,his

!

157 and Gulfraz p.c
accused by Amjid Hussain IHC soon'after the <
and

4

I*' * ( 1 • r
1

^ personal search after his arrest by Banaris' Khan 
ASX vide recovery r

memo Ex.Pw,4/1 in presence 

namely. Aqil Khan and 'Anjid'Hussain'’ 

marginal witnesses of t:he recoveiy'-^i ' 
namely. Abdus Samad p.c 157, AttaurrRehman a 

^uha raraad Furqan

of'
■[0 marginal witnesses :

Certifiod U/A S7 oftEfC^ statements of
Q-e~s os°d>33' 1984 
^ memos

son of
Aqil Khan Pw4, Amjid Hussain IHC Pw6 

and Fida Muhammad KhanKis.wr Banaris Khan ASI(1,:0,) Pwio e •ExaK
district motive. SH0',Phri-j ’

• r

1
appreciate ,the hb.ov.e mentioned ' I ,

19. X would like :to

one by one topieces of evidence
see as to whether the'''- 

to bring. h<mie vhe'‘prosecution has been able 

the accused beyond 

20.
would like to

charge - against 

or not.
t

of my diLscussion I .

reasonable shadow of doubt 

At the very out set r»1

say that it is
day light occurz*ence

I



w
which, has. taken 

eastren gate of 

which

place at 3.15 m on 14.4.1999 in the"
District. Kitchsary Batagrani reg;a:^ng 

°f Murasila, 'ex.Pa/i" ,

complainant in dHQ hospital ,

a short. Spain

report in the shape 

made by Musafar shah
* i.

was

Batagram , before Banaris JChan aSi ,rithin 

oi* half ^ hour soon.after 

mentioning here that it is
the occurrence. It is alsoworth

\a case of* single, accused.”? 
1 charged for , !

• ■' .-lA a.fXi,■
aa deceased and for

only one person
committing the

namely. Haroon has been \
vvK

murder of DUdar Eh
attempting at the 

thusI^Q 

arises, Ociolar 

by Kusafar shah 

Their

life Of Hadir Khan IV effectively : 
-bstitutionandmi^a^lJ^ia^^i-:.::.-^^

account in this case has been ftrsii^hed ■ ' ■ 

c^plainant and -Eadir iChan:indu:,,ed IV ^

• '.V
<luestion .for ■! * V ’*

i

si
4-
Ipresence on the Spot is established keeping, in . .

-■-••••• '.A

forward eye account.' ,
view tieir -shattered straightun

and stamp of grievous injuiy- on the 

Shah Pwy and ffadlr
person of IV Nadir 

Khan Pws had deposed '
^ Khan. Musafar 

before this 

on the day of

».
fi--

l-Vi
court at the time 

occurrence

•V
^ •of their statements<> that

they alongwith Mldar hadcome to District Eitchnry Batagram in
connection with-a Case and after 

they reached

Certi/ied U/A 87 of the ' ^ iii.the mean time

Q-o-s order lOSSl ^'arid resident

fipe arm i

n.tattending the 

hear the eastren
court 

gate of the
proceedings when Vt■ V. vv.. f; .0- ! icourt, it

e Muhammad Htxoon ‘ soi, '
• ' ■ .. y! A., • '

Started firing ' ....... .

f '* •

Of Glddri
at them, with’' 

the front side, As'".a.e 50 bore Pi£tal from Stv-r: 'a

result of Which Nadir Eh ISan was hit and injured on hisEX39f(^!SlSr 
district Sc

Batgraoi
.nfeUy with 

injured
one bullet while Dildar . h

was hit and gcit ^ 

chest with second, bullet , 

ground and -thenl

ion his right side
Which both 

decamped from
ViT A.to each other

tof them fell on .the
the spot. Both

- - accused ; 
these Pws though ;:.elated 

but their^A^:" '■ ■ '

the course of

counsei;;.the 

/ere not at .all'shattered'

i

t I
ahd the deceased I

[>’'s'^-worthy of credence^ 

lengthy
because dur.lag n.1

cross
statements of these

examination, by defence u
Pws 1

and• - ‘defence failed to bring on recordC any material ; - •. ••f t I■ ' I

•.r:Vfetn7-i7 7*  ̂<.^4—
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• 12.

contradiction .in their statements interse to discard . Y'.V-' '

their testimony, though, there are some sli^test' 

omissions and-addition .in their.statements but these ; V 

are of trivial nature and are not sufficient; to bruajfc^ 

aside their evidence* ISieir presence on the spot'and - 

witnessing.the occurrence is established in’toto.:

. •»
’'v ■

A

■ r
: I

2d. Eye seen account of the present occurrence
- x5ifurnished by Musafar shah complainant^^w7 and injured 

Pw namely; Hadir Khan , Pw8 find fully support, from 

medical evidence...^edico legal reports of %dir Khauv 

injured Pw, Ex.Pw.5/2 and medico legal report of ‘Dildar 

Khan deceased then injured, Ex.Pw.^/d coupled with'
medicail certificate furnished by Doctor Ouzair Khan- Sabir ’

PwlO , who operated upon I?adir Khan injured Pw in Ayub. .. ...ff:-. m
Medical Complex Abbottabad duly testified by Doctor 

Pazal Qayum Pw^ and Doctor Ouzair Sabir Pwlo, whose’ 

statements were not at all shatteredcdurijig cross 

examination, coupled with post mortem report. Ex.PM 

of deceased Dildar Khan furnished by Doctor Pazal- Qayum 

fully strengthen and corroborate the eye seen accomt 

of Musafar shah complainant and "^adir Ki^an injured eye 

witness]^

■

"3"m-

,•1 • ^-

i
i

n: m
1 K,j

I •'
i ■r.-
!'■

i'

22. ^^oreover recovery of blood stained earth' 1U
iv/ spot and recovery of an emoty of ^O' bore Pistaljrtified U/A 87 OT the

Q-e-s orisr the spot vide recovery memo Ex,Pw.3/.-l-duly testified

:x

t.

by Attaur Rehman , Amjid Hussain XHC, marginal witnesses 

and Banaris Khan'1.0 Pwg further lend support to the ■ 
prosecution case.

m 

4.
r’.

Examif-sr
I

Accused Haroon after the occurrence fled ' 
away from the spot and was chased by people and 

arrested near Ara Machine of Ma lang Khan in Bstagram ‘ :■ 
Colony by Amjid. Hussain..IHC soon after the 

and on conducting his personal search one black: .belt P5

23.'2^ M
■ W:/:!,o7 m■ -M':'was

• '■ '• ■

■■ • ;'f’ £ -J

occurrence:':- < * .

t.-

'1'•V.
>■

•! t-
J

___ ______________ ___ ■ ■’ -■'JMK^
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alongwith black Kash P4 of 30 bore Pistal 

from his waist by Banaris -^^han 

Khan .and Amjid .Hussain 

This

y-
was rec^vf^ed '

' ■ '\v ",
ABI in presence of Aqil- V' : V

' ‘. \ ■

recovery meino Ex,Pw^4/'i^ \ ,:l vpIHC vide

recovery memo was. duly testified by £Aq il Ehan, fe-;' •=

Amoid Hussain IHC^ Banaris Khan aSI in their statements \ I
which were not at all shattered during cross -examination, 

occui'rence while
I !

Thus arrest of 

running from the 

black Kash of 50.bore from 

support the prosecution

accused soon after the !
■. ii'..

spot and recovery of black-belt 

his poss-ession fully
alon^ith

h ■/»

case.
24, Last piece of evidence 5.3 

established from the evidence 

a blood feud enmity between 

party and on account of this 

committed the

t- ■

motive. It* is 

on file thatj^ there' is
•f.
.f

f •
i:

accused and the deceased 

enmity Haro on jaccused
present occurrence.

25. The upshot of the above discussion is
that the prosecution has been able to bring home charge
against accused Muhammad Haroon ,'beyond reasonable ■

shadow Of doubt, hence he is liable 1to be convicted 

he is charged, Thus
i

for the offences with which ; I

upon his' ' Irconviction he is convicted 

the murder of deceased 

He .isH shall be hanged byneck 

confirmation of his death

and Sentenced to death for
Dildar Khan under Iseo;302B PPC,

to the -
sentence by worthy Peshawar. ' 

circuit bench, Abbottabad. He shall .

till ho dies subject

I’eshawar,ertifiec
Q'B'S

'Vr

also pay Rs^ one lac as compensation to the LRs of 

according to their sharideceased Dildar Khan 

un.der sec:544A Cr.P.C 

six(g) months imprisonment. He is

shares
or indefault thereof,to-1 1 undergo- . 

also convicted and ■ .
• . il- J'.o7'/ sentenced to ten (10) years H.I and 

(twenty thousand) for attempt 

Hadir Khm Piv under

,a,fiae.of,.Es.2o,ooo/- ■ I
to commit Qatli Amad of

360:324 PPC QEcifidefauIt-of,,payment,

year R.I under the said 

30. and Sentenced foi*

aT\

of fine he shall suffer one 

of law. Be is also convicted
section ■ 1 I!. ':

t'’causing::^?,:,-!' :L
i.-'->.:

V!'• 1:
(•' ; I

4;
.1'

;;
‘i>

_V>fk
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r ■ injury

a term^ of seven ^*7^

Hs, one lac to victim Kadir 

in addition

on the belly of ^fadir 

years R.i g^d, Arsh 

^2ian under 

given to the

Khan Pw ^ for

amounting to 

section

■A. ■

\
337P PPG V.

to the punishment
convict/ •»

accused inider section ' ' 

Rs.50,000/(fiffy thousand) 

544A Cr.p^c to liadir Kh 

undergo six (g)

382B Cr.p^c is

324 PPG. He Shall also pajr. ; 

as compensation under 

, or-indefault thereof 

imprisonment. Benefit of

\an Pw
to months i

sec.
given to accused/convict. Accused *■ 'Wpresent in 

directed to file 

circuit bench 

within

custody and is sent bacJc to jail He is
appeal before 

Abbottabad
e worthy High Court,

against his conviction 

the Judgment be, -given to
seven da;>rs. Copy of 

accused free of costs. A reference be Made to Ea
worthy Peshawar 

under sec 

till-period of

Announced. 

23.6.2001. .

High Court, circuit bench 

jCasa
, Abbottabad

:374 Cr.P.c.
property-bodkepttintact

appeal /revision.

, r I'r
-ert/ffec/3,

Oi-cv -f9S4 , (Shah_‘^giiessions^
I

J
. ^ . Hxaniitiei- 

Satsrar ''
sm, i mi >

Hote UsCertified that

'm
this Judgment consists of ‘ ■ 

page has been read - '
necessary and signed by '

ij.

me. .
!i II■ 1 ?

T;'
O' /■'A/

u.

• i
',

/
.•':-r /\ ;

----------------
* .MMHr.fr I

iL
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Judgment Sheet
. ■■ -m

i.
IN THE PESHAWAR HIGH COURT, PESHAWAR. CIRCUIT 3E

. AEBOTTABAD. /
JUDICIAL DEPAKTIVIENT,

20Di4% ...of 199

JUDGMENT
Date of hearing.. 3p. •; {Q r. 3/. 3Q. ?.4. .■ ■

RespondentC^.^.S^.<:-i^. p/^ c;.
/-)-c'VvC' orf c py '

..£■

SHAHZAD AKBAR KHAN.J.:= Muhanomad Haroon, the

convict has filed this appeal against the Judgment

dated 23.6.2001 recorded by the lea.med Sessions \

.juds’e,Batag;ram,^v/he^|2by the appellant was convicted

under section 502~B of,PPG and was sentenced to
' . ; I"

death and to pay Rs»1,00,000/- (one lac) as

compensation in terms of section 5^+4-/i Cr.P.C.,
IJ]

to the legal heirs ef the deceased, or in default

of payment of compensation amount he was to undergo

six months imprisonments, • He was also convicted

under section 32^. PPG'for an attempt to commit

‘Qatl~e—Amd* o.f Kadir.Khan PV/ and v/as sentenced

' R.I. - ■ '
to 10 years/and a fin’e of Rs.20,000/-. In default

payment of fine hejwa's to undergo one year

further imprisonment‘He was also sentenced to

seven years, imprisonm'ent for causing grievous '

injury to PV/ Nadir K'h'an and ’Arsh' soiounting to ..

Rs.1,00,000/- under section 337-P PPG« He v/as •

X.i A d35 kr



\ ■

•r' , • -2-i
*<

also ordered to pay Rs.50,000/- as compensation •

under section Gr.P.C.-to Nadir Khan or to

suffer six months imprisonment- for default in

payment of the compensation amount. Benefit of

•section 382*~B Cr:',P.C, was, however, extended to

the -appellant

2. On 14.4.1999 on the. report of complai-nant .

• Musafir Shah PWi.?, a I Murasila' Ex,PA was

• recorded by Banaras Khan ASI PW.9, which. .

culminated into registration of case FIR No.128

Police Station, Batagram under section 302/

• 324 PPG. Musafir Shah charged the appellant for

causing injuries'to Nadir Khan PW.8 ahd to Dildar-

Khan by firing kt them in the vicinity of courts

• -of Batagram, Dildar Khan subsequently succumbed

to the injuries and died.

After mkKing report by Musafir Shah,

Banaras Khan Asf undertook the investigation of 

the case. He prepared the injiury sheet of Dildar-

5.

Khan, who was then injured and that of Nadir Khan

3

EX.PV/.9/1 and Ex.PV/.9/2 respectively. On the death

of'Dildar Khan, 'his inquest report Ex,PW.9/3 was

^ .
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f

1
ll %

1 -5-K'

I

:*•

prepared and the dead body v;as. sent for post\

\
4

He was informed by Amjadmortem examination.

IHC that the appfillant was arrested near

e *

Batagram village^ who went there and- arrested '

\ /
the appellant,. The personal search of the

w

appellant led to the recovery of one waistler . 
which were

and black belt/entered into recovery\, memo

Ex.PW.V1. He prepared the sketch of place

of the arrest of the appellant Ex.PW.9/4. The

venue o.f occurrence was inspected v/heref.rora
i

the I.O. .secured one e[npty of 30 bore pistol

P.2 and blood-'stained earth, vide recovery

memo Ex.PV/.3/T^‘ The empty and blood stained

eaxth were seal-ed into parcels. He recorded .
.. .i

the. statement's. of witnesses under -section 161

Cr.P.C. and t?he site plan was prepared as.

On -15, 1999' he took into possessionEx.PB.

one blood stained ■ shirt'P,,1 belori-ging to the

deceased vide-recovery memo Hx.PW.2/T, He
(

also took into'possession shirt with
I

corresponding-'c'ut marks P.3 belonging to n
Nadir Khan ih'Qtired PV/,- The Chemical Examiner s

report regarding blood stained earth and

clothes was Ex//" fr3. Furth investiga.' R



I

. I.
I- -.4-4 ' k •r'

was handed over, to the SHO,
y

4,. During.^.the course of trial the prosecution

examined 11 witnesses in support of its case.

PW.5 Atta*^urr*Re,hinan was examined as a marginal

witness, in whose presence the blood stained earth ^
j

and empty of 30, bore giving smell of fresh
/

discharge were,-taken into possession by the I.C.

Aqil Khan was . examined as PV.4 as' a marginal

witness to the recovery memo :Ex.PW*4/1, vide

which the I.C.,-..recovered the black belt and

Kash* of 50 bore pistol from- the accused., PW.5I

is Or.Pazal Q^um,‘Medical Officer, DHQ hospital.

-Batagram, whG-% *14.4.1999 examined Dildar and
•-

Nadir. Khan in ^‘inoured condition. -On examination .

of Nadir Khan -Pw, he found 'entry wound o.f fire-\. arm
■

in epigastrium) about X" x X” and exit wound on

right buttock 'raizing:' 1 X 1" with averted margins.

On the same day-he examined the dead body of

Dildar Khan deceased and found the following:-

"I.An entry wound of fij^e arm on right 
the

side of/lower chest Detween 8th and 
r*-"■- ■ space

9th inter costal About ;4" x ‘'A" in size. 

INTERNAL EX/iMINATION:-

.In thorax.region right pleural cavity
•'4
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h
■ Cs ■

were found injured,right lung was injured 

blood vessels were fo.und injured, 

abdominal region walls were injured, 

peritonium was injured and was full 
of blood,

■ f
In

stomach was found injured and 

was found full of serai digested material,
small intestine was found injured, large

^intestine -was found injured, liver injured.

OPINION; In my opinion death of the person
is due to.‘fire arm injury, causing, injuries to
the vital organs like liver, stomach, 

peritonium. 'ling, colan and vessels., In juries 

to these structures resulted into massive

internal haemorrhage. .The cause of death of

■ severe haemorrhage, resulted into shock and 

death. l-.M
‘Probable time elapsed between injury 

and death: About.1/2 hour to one hour. Time

between death and P.M; 19 to 15 minutes.
' i

The post mortem report consisting of ' 

five pages including pictorial is Ex.-PM and

is prepared by me and is in my hand writing 

and bears my signature,
. u* «

After the post mortem examination I 

handed oyer clothing of the deceased duly^ 

signed by' me to the Police alongwith PM 

document's'-. On 16.4.99 Investigating. Officer 

. made a query' .from me regarding the bullet, 

as there-'was no exit wound and I answered 

query
th

vide my report dated 25.4.99 which is 

available' as Ex,PM and the same is as- follows: 

"I searched for the bullet in body 

cavity but did not recover'the ‘bullet".

\

•S,

i--:.
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1.a.
5. Amjad Hussain ASI was. examined as F^.6,

who had arrested the appellant while-he was .
. ‘

being chased by a mob and gave v;ireless call

to the Police Station which attracted Banaras-

Khan to the place of aiTest and the appellant
I

' was handed over’-to him. fie was also a vjitness

and signatory to the recovery memo Sx.PW.4/1..

He also deposed that thel.O. picked up blood

stained earth and empty of 30 bore pistol from

the spot and packed the same into different

iparcels. He acknowledged the correctness of N

his signature bh the recovery memos. Musafir-

Shah complainant-^-was examined as PW^7. He

deposed that he‘-is the tenant, of Nadir Khan PW.

On the day of occurrence he, Nadir Khan and

Pildar Khan were premises of court in

connection of a-..case in the court of Assistant

Commissioner, Batagram, -After the ad,journment

of the‘case, they started towards eastern gate

of the court of^'the SBM, when Nadir Khan was

followed by DlMar Khan and him respectively.

■f;

When they were -stepping the stairs, he saw

Muhammad Haroon''armed with 30 bore .pistol, who

Ik.
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started firin-g-.-at Nadir Khan and Dildar Khan, i

with which both were hit and fell on the

ground• The '■^appellant sped away from, the

spot, rimning'ln a narrow street, duly armed

with a pistolv' Both the injured, were taken to
I

the .hospital. He reported the matter, to the

» Thanidar’. a^drpitted, the correctness of

the 'Murasila''and his thumb impressession

thereon, He ■deposed that- Bildar Khan died soon

. after the ocurrence in the hospital. He

accompanied the I.O. to the spot, who prepared

the site •plan'''h.t his ins'cance. An empty of

30 bore .and blbhd stained earth were recovered

.• by the I.C. in ■••his presence, which were sealed ''

into parcels. .The motive for the occurrence was

disclosed by this PW as blood fued between the

■ r, /

appellant and The deceased party.

6. i'^adir Khan, the injured PVi/ was examined

as Py/.8 who stated that on the day of occurrence*

he alongwith his nephev/ Dilda.r (deceased) an{3 

Musafir Shah complainant had gone to the court' ■
f

of, SBM Batagr.am to attend to a case. After its

•1
/
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adjournment they all the three left for their

house and v;hen reached the eastern gate of the

::
'!court premises,he v/as going ahead followed by

Pildar' and Musafir..ohah consec.'ut'ively• When
A

■ 'f
A'

they reached the'top stair he 'saw the appellant

standing having 50 bore pistol v/ho fired at him

and received a bullet injiury in his belly.. The

appellant fired a second shot v;hich hit Dildar-

Khan on his chest.' Resultantly they fell on the

ground and the appellant ran.' av;ay from the spot.

-iThe occurrence was- witnessed by Musafir Shah

besides,him and many other people. The motive

for the offence v/as stated as blood, fued between :
t

him and the appellant. •Ke .reaiained admitted in
i

the hospital for about twenty days. Banaras Khan
f

ASI was examined as .PV/.9. He stated that dui'ing

the days ©f occurrence he was posted as AST. P.S.

Batagrara, On receiving info.rmation he v;ent to

Civil Hospital Betap^ram where Musafir Shah j.odged

the report to hiraT ' It v/as'reduced into writinp:

< Murasila I arid v;as thumb impressed by, the8,s a

coraplhinant acknowledging its correctness. The

/
is Ex.PA/I,t'Murasils t He started investigating^

-1
K
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the case and prepared . the injury sheets'of Dildar - i

. deceased then injured Ex.PW.9/1 and of Nadir. Khan
1

as Ex.PW*9/2, Shortly thereafter Pildar succumbed

to the injury and, he prepared the inquest report•a

t

Ex,W.9/3. He was,;d.nfornied by Amjad IHG *that he
V

\
•had arrested, the accused near Batagram village, rie

therefore reached there" and arrevSted the accused.

He recovered from'the possession of the accused

one v;aistler P,4 and black bel.t F.b. The relevant

• T

recovery memo is Hx,PV/.4/1, The sketch of^the

place of arrest of the appellant was prepared as

EXaPW,9A- During" the inspection of .venue of

occurrence.he secured an empty of 30 bore pistol

•f-'
P.2 and blood stairi'ed earth vide recovery memo

The 'empty v/as sealed in a parcel. The

statements of theiraarginal witnesses v.’ere recorded

under section 161'..Or.P.C. The :site plan v;as

prepared, as Sx..P3.. •; The shirt of the deceased P,1
and .

WO.S received by. him' on 13«^-^«1999/ entered the same

into recovery mem6.‘'EXoPW.2/1. Htatemenf of Nadir-

Khan injured PW vj.ak-'recorded in'Ayub Medica.l Complex

and ,his blood stained shirt P«5 having corresponding

cut marks was also'‘’taken into possession vide
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r(?Gevery •memo Iilx.PV/,9/6. The -blood .stained

earth’'and cloth0s’"were sent tO: Seralogist/\

Chemical Examiner whose report was on file as

Ex.Fv;.9/S, Dr.Ouzair is.PWolO who testified

\
his certificate Ex,B/.10/1. Pidei Muhammad-

Khan Inspector ws.s examined as K/.11 who

submitted complete challan in the coui’to' The I

appellant was .examined under section 542 Cr.P.C.

who'denied the allegations and pleaded Innocence,

Ke neither recorded his statement on oath nor

any defence was produced. I

n The learned'^counsel appearing for the/ •

appellant argued ;that the medical report is not
i

conformable to th’e'^'prosecution version as no
*

spent bullet was recovered from the body of
/

Dildar deceased and the doctor stated ’that the

injury could be caused with bullet or pelletl

V • He..further stated’that the sizes of in.luria-s

on the body of 'Dii.d'ar deceased and Nadir Khan

injured PV/ are. different thertsfore the offence

does not appear to.'Ve the act of' Keone man.

fur^ther argued that complainant Musafir Shah
!

was

third in the line-at' the time of the firing
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he being on the^ g?:''cund and not on the step of

the stair v/ss not in s position to see the

assailant/s being' on a higher level

which renders his ’testimony unworthy of credence.

He further argued that the empty recovered from
; •
'i .

the place of occurrence was not sent to FSI/ for

its examination. He next argued that the manner

of the arrest of the accused.as per story of the
*.

prosecution is not believeable as Amjad IHC who c

statedly arrested.the accused neither produced

the FIR of the case nor warrant of arre.st for the

execution of v/hich. he claimed hi.mself to be present

in the area. Cn^this point, he furtlier argued that

no body from the'mob statedly chasing the appellant

.was examined. Elaborating his view point on the

arrest of the app‘ellant he ringed- that the appellant

1
was, shown ^rested at the distance of' furlongs

from the -place of'occurrence' which doss not appear

be
.to be possible as'’the ac.cused could not/e>:pected to

r
run for such a distance after corainission of, the

He further argued that the pistol was notoffence.'
7

recovered from the- appellant and there- is no

explanation from prosecution side as to where and
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when the pistol v/as throv/n by the appellant. He\
\

also argued that the complainant side had a

number o.f enmities'- in the e^rea and it was possible

that the offence was committed by any othe.r enemy

of the complainant’ pa.'rty. As a last resort.the
V

lea.med counsel for the appell.ant submitted that

at. least the de.fence has. succeeded in creating

inconsistencies in the evidence of the eye­

witnesses which though not fatal in character* but

can be considered as extenuati.ng circumstance for\

the lesser punishment of. life imprisonment an.d

relied on. the Judgment of the august Supreme Court ' •:/

•i .

captioned as Halak Sher,.Vs The State reported as i

NLR' 2000 Criminal'''188o He also relied on 199b SOPiR •

, 1560 and 1980 SCMR’859,

8. On the other side the learned counsel

engaged by the injured P'w Nadir Khan and. the

, learned counsel for the State have defended the

impugned conviction and sentence of the appeJ.l.ant

by arguing that this is a broad-day-light

The was lodged with reasonableoccurrence,.

pro^^ptitude and the’ ocular account .by Kusafir-

Shah complainant and injured PV/ Nadir Khan Having-
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gone im-shattered--by^. the prosecution and is
*

by'the medical evidence, reccvery'of

blood stained earth, the empty of 50 bore and the
v:hich

motive for the- oco-urrence/inspire confidence has

• validly been made •■-as basis for conviction of the

appellant by the- trial court.

9. V/e have heard the argi^ments of the lear-ned

counsel for the parties and have extensively

gone ’through the record* With'regard to the first -

argument of the learned counsel we. observe that

there, is no* disc order,ce betv/een :'he medical report-t..

and the version of.-,the j)ro3ecution, According to

the eye-w'itnesses “the a^ppellant fired with a pistol

The doctor has not excluded the iniufyof 50 bore.

caused with the .bullet. He has simply stated tha’t

the injury could be’caused with the bullet or •

pellet which is meiely an opi.nion and has not the

effect- of out-weighing the testimony of the eye-

vn.tnessGS who are found truthful and trust worthy 

V.;e have thoroughly ex-Lunined the testimony of

Musafir Shah complain.onf and the injured\ eys-

witness Nadir Khan in the light of the arguments

of the learned counsel for the appellant.



examination as their . testimony could .not' bs .

shattered through a -seerching cP03S~sxamin.ation *

They remained consistent oh all the materia.!

r aspects of the case«.. Pw Nvadir Khan received

injury in the incident which establjshes his

presence on the 'spot and nothing could be

highlighted to show thcij.. this Pw bad not spoken:
••

the truth. Similarly the ;quicl': lodging, of the

PIR by’' PV/ Musafir Shah also eloquently spes.ks

abon,t his presence with, the deceased and the

injured PV/ at the time of occur.re.nce. V/e have

no reason to dis-believe the testimony o 

" of the. tv;oy The size of injuries depends, upon ^tbe 

location of body^ softness or hnx\laesG of -[^issues.

The differeni: sizes ’of wounds v;onld not speak,invariabl;}^ 

about "the variety^ o'f 'wea.pons. The .second argument of the 

learned counsel .that'Musafir Shah complainant being 

on the ground level-'was'not in a position to see the ■ /

eitherr*

p ^.

assailsnt/s has alsd not impressed us as'there

•aye only two steps • .ne.ar 'c he exit gate where

the occuacrencG has .t.aken pl.ace sn.;i the complai-nant

vjas so close to the-deceased and the injured py-.h

that his.view could not be obstructed lor the

purpose of identifying the cul'prit.s. he v/ao oeeQrn^ .

to hadir Khan p.id„ v;ho had received the inju at he■’r-T‘~;
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.hand of the appellant« The third argument of the

•• learned counsel that the empty .was not sent to the
1

Forensic Science Laboratory for.examination is

insignificant as the crime weapon was'not recovered*
i

Moreover the charge is against one man only^

Therefore* "the non-sending of the empty ,to the

Iiaboratory would not be of any help to the appellant*

i On the' point of ax'rest we may observe that the non-

production -of the FTP or- the v/arrant by Amjad Hussain, 
is wholly iniffiacerial and

the arresting officialA/ould not make ariy difference.

The presence of Amjad Hussain PWeS for the purpose

•i •

of arrest of the appellant cannot be doubted on such

Nothing has been brought on the record.consideration.

i

to establish that ,the presence of PW.6 on the spot was
f

impossible. We also feel that the non-examination of

. -r:

any witness from the chasing mob about the arrest of

the appellant is inconsequential. Nothing could be

brought on the record to establish that the accused

was arrested from'some other place or that he had

appeared before the police voluntarily. The next ••

argument of the learned counsel was that the crime 

pistol-was not recovered from the possession of the
4- '

/
\

f;
A
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appellant and the prosecution has not given any

explanation about.the said pistol. The appellant

after commission of' the offence started running
/

from the place of occurrence who covered about

3/4 -furlongs distance and it is just possible

that during such run he' had the opportunity of

throwing av;ay the pistol having gone un-noticed

by. any of the chasers. This feature of the case

canno-t, produce any fatal effect upon the case of

the prosecution. V/e also cannot receive vvith any
I

r* *

favour the argument'of thelesrned counsel for

the appellant that- the offence might be committeds

.*•
by some other enemy of the complainant party as

they had numerous enmities in the area. This is

\
a day-light occurrence and no reasons are forth­

coming to believe 'that the appel.lant was substituted

for the real culprits as substitution, in our

country, is a rare-phenomena.

10. Since we have expressed our belief in the

truthfulness and trust-worthiness of the ocular

account furnished by PW Musafir Shah and the .injured

V

Bv Nadir Khan having been supported by circumstantial .

■i

AL
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■ evidence such as recovery of' empty, blood stained ' I:

i.

earth from the venue of occurrence and also by the J' 1i '7 *'
1

.; ■ /.. ■medical report s^ppo^t'ed by a very strong inotive i :

of blood fued between the appellant and the

complainant party, therefore, we uphold the •i

^ ■ trial, court,
conviction of the. cppellani; recorded by the learned/

.. On the quantum of . punishment we feel

pursuaded by the- submission.-of the ' leaD.'iied ' counsel

for the apr'ellent. We conceive that in the instant .' rr/:

case when (-.rhe appellant'and the deceased or for that

'Ci inatte.r; Pad’;! . K!';cn pv/ be ing -involveci in bloody 'at,rite

v;hen confrciitecl witl:. each other,' the possibility of i '

exchange of some hai?sh words could not be excluded-

S
which feature of -’bhe case appears to have been- " - I'

. ■

■ ' r../r- I
' . vU •• ■•!, ■' :•concealed by the prosecution. As per sits plan the '

i . 5;■

appellant and the vic;tims wer a1, within a talking j :•

distance. Thus keeping the o'''.’’era.ll circumstances
i I i.;

I

of the case and the iudgmentiof the rcuguot ,qupr ■ •;eme ■ y
..I

,■

Court refer.red above, I we ;,fo:;al ,that' the punishment' of'-' 
i - - ■ ■ . .

i-. -

: - .r
1
if

life imprisonment would Ipe .sufficient to serve, the
J." 'A'1

t ■

Consequently we alter the deathi-.
■ ;V;i ."Cr-O

- ?; -■ ■ ."'.ort

purpose of Justice./-
i'

M.u

0 'V • punishment o,f the appulJ/ant into life imprisonment. • u
! .

, V.
J 00’;r

.,i/•
'The amount of compensatibn of P.s.l ,00,000/- payable * * .f.

;
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evidence such as recovery of empty blood stained9

earth from the venue of occurrence and also by the
' ■

medical report by a very strong motive

of blood fued between the appel.leint and the

complainant party, therefore, vie uphold the

brial courto
conviction of the appellant recorded by the learned/

•> On,; the quantum of. punishment v/e feel
3

pursuaded by the submission of .the lea^.-ned counsel

for the appellant* We conceive that in the instant

case when the appellant and the deceased or for that
.

matter Nadir Khan-^Pv/ being involved in bloody stx'ife

when confronted with each other, the possibility of

exchange of some harsh words could not be excluded

which featui'e of the case appears to have been
■

concealed by the prosecution* :As per site plan the

appellant and the .victims-weir^* wil:hin a talking
I

distance. Thus keeping the overall circumstances

of the case and the- judgment (o f the e.ugust Supreme

/
Court referred above we if eel that the punishment of~ 1

life imprisonment .vjould he .sufficient to serve the
V

9 )

pimpose of, justice,; Conslequently we alter the death
V-

punishment of the appel.rant into life imprisonment*

IThe amount of Gompfe:;atibn of Rs.1,00,000/- payable

hJy



1

K -18- V'V'
I

i% . :
to the legal heirs of the deceased in terras of

1

section Gr.P.C. and the rest of the
\

-.conviction, and sentences of the appellant shall .

remain in tact. The Murder Reference sent by-

the learned trial court under section 37^*' Gr.P.C*
■f ? I

;is answered in the negative. Benefit of sectrlon 382^3 •*
{

/
f

is extended to.the appellont. • s

t

'

Announced on /

't<? / X/2003.

JUDGB

;«/ I
. ■
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to the legal heirs of' the deceased in terras of

section 5^^~A Cr„P,C,,and the ;-.rest of the
\

• conviction, and sentences of the appellant shall ,

remain in tact. The Murder Reference sent by

the learned trial court under section 37^ Cr.P,C.

is answered in the negative.■Benefit of section 58B-3
I

is extended to the appellant.,

/Announced on
/ .

/ 1/2005.
f

JUDGE

;
♦M.GUL*

.nl
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IN THE SUPREME COURT OF PAKISTAN
(APPELLATE JURISDICTION)I

j

i.PRESENT: V/
MR. JUSTICE TASSADUQ HUSSAIN JILLANI 
MR. JUSTICE MIAN SAQIB NISAR 
MR. JUSTICE EJAZ AFZAL KHAN

i ■ ;

[eRIMINAL APPEAL NOs. 532 & 533 OF 2006
(On appeal from th'e judgment 19.2.2003 passed by 
Peshawar High Court, Circuit Bench, Abbottabad in 
Cr.A. 47/2001)

r-,

■j

i;

1. ' Nadir Khan
2. Muhammad Haroon

(In Cr.A. 532/06)
(In Cr.A. 533/06)

... Appellants
VERSUS

1. Muhammad Haroon and others
2. The State

(In Cr.A. 532/06)
(In Cr.A. 533/06)

... Resppndentss
1'

;

For the Appellants: Mr. Tahir Hussain Lughmani, ASC
(In Cr.A. 532/2006)

■ i

For the Appellants: Mr. Saeed Akhtar Khan, Sr. ASC
(In Cr.A533/2006)! V

■i
I

i For the Respondents: Mr. Saeed Akhtar Khan, Sr. ASC
(In Cr.A. 532/2006)

\

For the State: Mr. M. Aslam Ghumman, ASC 
ForAGKPK.

Date of Hearing: 07.12.2011 :
/.

ORDER

TASSADUQ HUSSAIN JILLANI. J.- This judgment

shall dispose of Criminal Appeal No. 533/2006 filed by

Muhammad Hacoon convict and Criminal Appeal No. 

Iw/ 532/2006 filed by Nadir Khan complainant as they are
1

I;

directed against the same judgment dated 19.2.2003 passed

by a learned Division Bench of the Peshawar High Court vide
!

which the appeal of the convict Muhammad Haroon was1
i
'i ■
■]

.i I
Su

Supreme Court^f Pakistan 
LAMABAD

f- ft

!•
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Criminal Appeal Nos. 532 & 533/2006

partly allowed and while maintaining his conviction under
1:7r Section 302(b) PPC for the murder of Dildar Khan and for

causing injuries to Nadir Khan PW his sentence of death was

converted into life imprisonment. The other sentences and

quantum of compensation and the sentences in default

whereof were however maintained (i.e. conviction under Section

324 PPC for an attempt to commit Qatl-e~Amd for 10 years and

a fine of Rs. 20,000/- in default whereof to undergo one year

further imprisonment; under Section 337-D PPC for seven years

with ‘Arsh" amounting to Rs. 100,000/- and also a fine of Rs.

50,000/- as compensation under Section 544-A Cr.P.C to Nadir

Khan or to suffer six months imprisonment for default in
i

payment of the compensation amount).

Learned counsel for the appellant / complainant2.

in Cr.A. 532/2006 submitted that the respondent - convict
* *.

Muhammad Haroon had caused the murder in a broad

daylight and that too in the premises of the District Courts

where Dildar deceased had come for court hearing; that there

was a blood feud between the parties; that the respondent

had come with criminal intent to cause the murder; that he

repeated the shots and no case for lesser sentence was made

out. He further contended that the finding of the learned High

Court that some altercation may have preceded the

occurrence is rather conjectural and is not supported by

anything on record.

ATTE try

Sii
--^Supreme .Court .c^E.akista7i._ 

• ■ • ISLAMABADr-r
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V

r Learned counsel for the respondent - convict3.
i.I Muhammad Haroon submitted that so far as the alteration ofs

sentence from death to life is concerned, the same does not

call for interference because there is nothing in evidence to
t

indicate that he had come with a plan to cause the death of
/

Dildar; that he did not repeat the fire; that there is only single
I

; injury on the person of the deceased and that the respondentr
;

has already served out the altered sentence of life

imprisonment; that he is about to be released and is being

detained only because his sentence of 10 years awarded

under Section 324 PPC and 7 years under Section 337-D PPC

which were to run consecutively has yet to be served out. 

Assailing the direction that the sentences should run

!
'i

consecutively, learned-eounsel contended-that the two courts
V

below have not correctly appreciated the import of Section 35

Cr.P.C and the law laid down by this Court in Shah Hussain

Vs. State (PLD 2009 SC 460) as also previous judgment

reported at Javed Shaikh Vs. State (1985 SCMR 153).

Learned counsel for the State adopted the4.

arguments of learned counsel for the appellant in Cr.A.

532/2006 and submitted that the learned High Court fell in

error in holding that there was possibility of some (altercation

having talcen place prior to the occurrence and therefore, the

judgment to the said extent merits interference. Even on

question of the running of sentences, learned counsel

ATTE^/5

Sup{ h/itifufdmit 
S^i^reir.e ('ourt q^akistan

■
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■. /

w supported the concurrent findings of the courts below that
r,

the sentences awarded should run consecutively.%

i Having heard learned counsel for the parties as5.

also for the State and having gone through the impugned

judgment, we find that while altering the sentence of
j ■ ■

respondent Muhammad Haroon from death to life, the

\ '• learned Division Bench was persuaded by the fact that the

parties had a history of blood feud and when on the date of
i ;

hearing of a case, they ran into each other, some altercation /

exchange of harsh words may have preceded the occurrenceI'

ir

!■

and therefore, it was a mitigating circumstance calling for ai

;lesser sentence. The Court found as follows: -

"On the quantum of punishment we feel pursuaded by 

the submission of the learned counsel for the appellant. 
We conceive that in the instant case when the appellant 
and the deceased or for that matter Nadir Khan PW 

being involved in bloody strife when confronted with 

each other, the possibility of exchange of some harsh 

words could not be excluded which feature of the case 

appears to have been concealed by the prosecution. As 

per site plan the appellant and the victims were within 

a talking distance. Thus keeping the overall 
circumstances - of the case and the judgment of the 

august Supreme Court referred above, we feel that the 

punishment of life imprisonment would be sufficient to 

serve the purpose of justice. ”

i

i-
t
f

1

■

!

'{

I

■

J
i

We confronted learned counsel for the appellant6.
i,

Nadir Khan / complainant as to whether there was any direct

enmity between respondent - convict Muhammad Haroon and
i!

I ■
I f

'y SuderintfiMynX
Supreme Court oyPakistan

iSLAfVIAeAD .

s'

«>
yi:.’-



Criminal Appeal Nos. 532 85 533/2006

deceased Dildar and whether is there any evidence of some

immediate cause / motive for the occurrence and reply was in
:

the negative. In the afore-referred circumstances, the finding >
r

of the learned High Court that there was possibility of
!: i

exchange of harsh words preceding the occurrence is neither

arbitrary nor conjectural particularly when the entire

evidence and the background of blood feuds are kept in view.

Even otherwise, Section 302(b) PPC provides for two legal

sentences i.e. either death or life; both are tenable and it is

for the Court seized of a case to exercise the discretion] ;

1
judicially in awarding either of the two sentences. The 1'

exercise of discretion in this regard by the learned High Court
;

is reasoned and is not against the law declared by this Court.

This brings us to the other issue raised by learned counsel for

the respondent - convict Muhammad Haroon i.e. that the

learned Trial Court could not have directed the sentences to1

run consecutively as in the said event, the sentences wouldi
'I

go beyond the maximum term of punishment provided in
:•

ii terms of Section 35 proviso ‘a’ Cr.P.C. The , said provision

reads as follows: -

"35. Sentence in cases of conviction of several offences 

at one trial (1) When a person is convicted at one trial of
■ I

two or more offences, the Court may, subject to the 

provisions of section 71 of the Pakistan Penal code 

sentence him, for such offences, to the several 
punishments prescribed therefore which such Court is 

competent to inflict; such punishments, when consisting 

of imprisonment to commence the one after the

ATTEm/D/

Supprf/itefrc 
Supreme 3ourt ot^Pakistan 

iS -AMABAD
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Criminal Appeal Nos. 532 & 533/2006 6

expiration of the other in such order as the Court may 

direct, unless the Court directs that such punishments 

shall run concurrently.

In the case of consecutive sentences, it shall not 
necessary for the Court, by reason only of the 

aggregate punishment for the several offences being in 

excess of the punishment which it is competent to inflict 
conviction of a single offence, to send the offender for 

trial before a higher Court:

Provided as follows:

_Maximum term of punishment. In no case shall
such person be sentenced to imprisonment for a
longer period than twenty five 

if the case is tried by a Magistrate the aggregate 

punishment shall not exceed twice the amount of 
punishment which he is, in the exercise of his 

ordinary jurisdiction, competent to inflict.
For the purpose of appeal, the aggregate of 

consecutive sentences passed under this section in case 

of conviction for several offences at one trial shall be 

deemed to be a single sentence."

I

(2)

be

on

fa) i ,

years:
(b)

:

■

(3)

7. A bare perusal of proviso ‘a’ referred to above 

would show that the learned Trial Court could not have

awarded the consecutive sentences which had the effect of 

making the total period of sentences more than 25 years. This 

is in line with the law laid down by this Court in two 

judgments to which reference has been made by respondent - 

convict’s learned counsel.

For what has been discussed above,

Appeal No. 532/2006 filed by the complainant Nadir Khan for 

enhancement of sentence of Muhammad Haroon is dismissed

Criminal

ATTffS/r/
/

S.up(?r!ml|fjdeat
Suprern ; Court^f Pakistan 

!.>LAiVlABAD

Ti-.-;
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%h i

«
(V■.

■i;

and Criminal Appeal No. 533/2006 filed by Muhaminad,

- convict is partly allowed i.e. it is directedjl^a^lie-
l/' 1/

■J
irfi Haroon

?

awarded under Sections 302(b), 324i, sentences1
.4

Isentences shallshall run concurrently and the remaining

V >
remain intach!, S^i.!!

I
■:

i

SU'\ -- ;'
-

Islamabad, the
07^^ December, 2011.
Not Approved For Reporting
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r
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To

•T!ie Di-sliicl (.'ooixtiii.uiori OlTicor. 
Dislricl M:inschr:i.

Dcpartnicnial appeal for reinstatement for tlie purpose of 
retirement and ITmsiotiarN' benefits etc.

Su bjcct:

Respected Sir,

With due respect i have the honour to submit this departmental 
appeal/representation for your kind consideration and favourable action on 
the following facts and grounds:

1. That appellant was appointed as Drawing Master on 13.12.1978 and 
performed his duly regularly and conlinuousiy to the entire 
satisfaction of his superiors and thus has at his creditMong drawn 
meritorious service. Me \s’as l:isil>’ serving at (IMS l.hirlnni. Manschisi. 
(Copy of Service Book

‘»-.s

That in the year 1999, appellant was falsely implicated in a murder 
case vide F.l.R. No.128 dated 14.04.1999 due to tamily animosity,of 
relatives and was thus arrested in pursuance of the F.l.R (/t/7;;cw:-B).

2. •

That after the arrest of the appellant lie was suspended w.e.f 
26.06.1999 vide order of the even date, which suspension was

13.09.2000,

o.

continued/exiended vide orders dated 0.5.06.2000,
07.12.2000 and 05.06.2001 but thereafter, the suspension \vas not 
extended vide entries at ISige 13 cT-15 ol'thc Service Book ibid.

'fhal subsequently appellant was challaned 'to the Court of Session 
.ludge, Bailagram and after conclusion of the trial he was convicted in 
sentence to death vide .kuigmenl dated 23.06.2001 (/Iz/z/cevr-C). Being 

.aggi'icvcd of the .Iudgip,ent, ai')pciiani I'ilccJ Criminal .Appeal before the 
Peshawar High Court. Abbottabad Bench, which was partially 
allowed vide .ludgmcni dated 19102.2003 (.••l///ze.v:-l)) and the death 
sentence was coiwerted into life imprisonment. Being further 
aggrieved, appellant >ei preferred another appeal before the Suprengc 
Court of Pakistan, whicii was also partially ailowed and the Sentence 
was further reduced xadc .ludgnient dated (D. 1 2.201 1 In
pursuance of the .liKigmettt o!'t!-c Mon'ble Apex Court, the appellaiit 
was later on released from captivity after serving the sentence.

4.

That the date of biril'i (.>!'the rippellant is 0i.0i.i952 and iherefore ids 
date of retirement falls on Oi.01.2012, lijcrelbre, appelianl prefers lids 
•dc[''arimenl.al anpe:t! t)er(Me ycMir good self for reinstaiemcnl and 
eoiiseC[uem letireiuen; aiul j^eiisionai'y ixaiefils etc. on the follDwing 
amongst oihei' grounds:-

5.

•<



/^-----
/•,v V /

/
./-r Grounds:-

/
A. Thai appellant was innocent and was falsely implicated in the case 

due to enmity of the close relatives with the deceased party and was 
convicted on the basis ol' false evidence-adduced i'-.’ die oppi-siic side. 
When appellant preferred appeal before the Apex Court, during the 
pendency of the apj.)eai, almost the sentence of life imprisonment was 
served out and perhaps due to that reason, the Hon'bie Apex Court 
refrained from delving deep into the merits of the case.

/

.1 B. That be that as it may, the offence which the accused Was charged 
with, was not one of moral turpitude and therefore, the same was not 
lalling within the dehniiiiin of misconduct as per l\.u!e-2( I)(I )(vii) ol’ 
the . Government of Khyber Pakhiunkhwa Goveriiment Sei-vants 
(Efllciency Discipline) Rules, 20i !, therefore, appelhml is entitled 
for reinstatement and retirement benefits.

ji- ■

i

c. That till date, appellant has not been lerininatec! from his service, 
therefore, on the date of retirement i.e. on attaining the age of 
superannuation, appellant was civil servant and therefore, he is 
entitled for retirement benef is under the rules.

i

D. 1 hat initially appellant was suspended from service and the period of 
suspension was extended for sometime but the same was !ioI further 
extended and
Rakliiunklwva GovL-rraneni Servants (li'Ticiency ^ Discipline) Rules, 
201 !, if the period of suspension is not extended within 30 days of the 
expiry of initial period of suspensioii, then tlie Govt, servant .stands 
reinstated and as per Civil Service Regulations 420(c) A suspension 
followed by rcinsiaiemeni does not entail forfeiture of past

That similarly under Civil Service Regulations 417-.A, ,if an offeer 
who has been suspended during enquiry into his conduct, attains the 
age of superannuation before the- completion of the enquiry, the 
disciplinary-proceedings against him shall abate and such offeer shall 
retire with Tull pensionary benef ts and tlie period of suspension shall 
be treated the period spcjit on duty. Similar i'eferences can be made to 
Civil Service Regulations 416 R 4! 7. A person is also deemed 
suspended wltcn he is arrested in, pursuance of a criminal offence.

iJiat appellant has served the Govt, ior about 22 )'cars rcgularlv tmd 
continuously with mciatorious service recoi'd and is entitled Ibr the 
Pensionary bcnclits under tiie rules and keeping in vie^v the peculiar 
facts and circumstances of the case, appellant 
pensionary benef is in ihe interest ofjustice and faii'-piay.

as per Rule-6 of the Government of Khyber

service.

E.
!

■

1
i

r.

is entitled for

It !s, thei'etore, humbly requested that on acceptance ol' this 
departmental appeal, appellant may graciously he reinstated into service aitd



/ /
, • 4^-

'* /
■-(■•>*-

• il.
consequenily be ailowed relircrnenL' on-aiiaining ihe age of superanritra;Uon

benefits etc. or any other reliel/benetit to' :f. ; and the consequent pensionar) 
which i.S entitled may also be allowed to him.

■/

i

y'
■/

; Yours failhrully:■

\

'Muhammad 1-laroon Khan 
S/o Muhammad Farid Khan , 
K/o Village Gidarai,
Tehsi! and District Baltagram. 
Fx-Drawing Master,
GMS Bartoni, Mansehra

/

I\

Dated: /v /11.2012
.!

i
r
:

/

■<
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\
\
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DISTRICT GOVERNMENT MANSEHRA
OFFICE OF THE DISTRICT COORDINATION OFFTCFR

NO.A-I/_______
Dated 31/12/2012

/AE

- To

The Executive District Officer, 
(E ^ SE) Mansehra.

Subject: Departmental appeal for reinstatement for the purpose of retirement
and pensionary benefits etc.

I

r am directed to enclose herewith self contained an application dated 

12.11.2012 (in original) submitted by Mr.Muhammad Haroon Khan S/0 ..Muhammad Farid 

Khan R/0 Village Gidarai, Tehsil & District Battagrame (Ex-Drawing Master, GMS 

Bartoni) along with its enclosures, for disposal under the rules at your end please.:

V., ,9

* ,Human Resource Dev: Officer,
Mansehra

T

i>lO. /Ac..

Copy to Mr.Muhammad Haroon Khan S/0 Muhammad Farid Khan R/0 
Village Gidarai, Tehsil & District B.Yttagrarsie for information with reference to his aoneal 
dated 12.11.2012.

a
m oXe.,Human Resro

Manseh:ra

«>•-ll*
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KHYBER PAKH 1 UNKHWA SERVICK TRIBUNAL PESHAWAl^
\

Dated 6/6/2016No. . 947 /ST

To
'I'he Secretary B&SB, 
Peshawar.

ISubject: - JUDGMENT
1

i

I am directed to forward herewitlh a certified copy of Judgement dated 
25.5.2016 passed by this 'ITibunal on the above subject for strict compliance.

fncl; As above

Rl^}lk'RAK 

KI-IYBERPAKH'JTJNNMWA 
SERVICE TRIBUNAL 

PESHAWAR.

I

/.

* --

ft
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR^ "1^
i-

i

;•• .
Service Appeal No. 353 72013

.

Muhammad Haroon Appellant

Versus

The Govt, and others Respondents

WRITTEN POINTS
Respectfully Sheweth,

1. 417A Civil Service Regulations;

Under-417A CSR if an officer during suspension pending inquiry attains the age of 
superannuation before the completion of the inquiry, the disciplinary proceedings against 
him shall abate and such officer shall retire with full pensionary benefits and the period 
of suspension shall be treated as spent on duty.

(Extract of the 417A CSR is Annexure-A)

2. Identical decision:

Service Appeal No.1689/2010 titled “Muhammad Irshad ..VS.. The Secretary and others” 
involving similar law point was allowed by the Hon’ble Tribunal on 13.06.2011 and the 
relief was granted to the appellant/convict. **

(Copy of the Judgment is Annexure-B)

3. Not convicted of moral turpitude:

Only moral turpitude under Rule-2(I)(vii) of the Khyber Pakhtunkhwa Civil Servants 
(Efficiency & Discipline) Ruies-2011 constitutes misconduct and as such. The appellant 
was convicted of offence though he was falsely implicated due to family blood-feud 
enmity.

(Extracts of Rule-2(l)(vii) Annexure-C)

4. Not removed or dismissed till date;

That since his arrest on 26.06.1999 till date appellant has neither been proeeeded against 
departmentally nor removed or dismissed from service. His date of superannuation is 
01.01.2012, therefore, he is entitled for full pensionary benefits inas much as under Rule- 
8(a) of the Khyber Pakhtunkhwa Civil Servants (Efficiency & Discipline) Rules-2011 the 
competent authority may dismiss a civil servant if convicted by a court of law on the 
charges of corruption, moral turpitude or entered into a plea bargain.

(Extracts from Rule-8 oftheKP Civil Servants (E & D) Rules-2011 Annexure-D)

5. Compassionate Allowance;

Under Section-19(3) of the Khyber Pakhtunkhwa Civil Servants Act, 1973, the 
Government may even in case of removal or dismissal from service allow Compassionate 
Allowance not exceeding 2/3'^'^ of the pension or gratuity admissible to him as if he is 
invalidated on the date of dismissal/removal.

(Extracts of Section-19(3) Annexure-E)

Submitted by:
Kh^ed ^hman,

AdMcate, 
le Court of PaicistSrrSui

Dated: 17/05/2016

.. ■

r
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[Chap, xvn .RULES FOR RECKONING SERVICE411-420]

—[The Government of Pakistan and Local GpyernmenU may ■ ^ PR' , 
under this Article to Heads of Departments as regards

INote 1.
delegate their power 
officers serving under them.]

Note 2.—The Government of Pakistan or a Local Government may 
issue general orders under this Article in regard to any specified class ot 
officers under training.]

Pf Chap, x’

'4
4:

420. 
past serv 

■

(b) •

wDeputation out of Pakistan
When an officer is deputed out of Pakistan on duty, the whole 

period of his absence from Pakistan counts. When p officer on leave out 
of Pakistan is employed, or is detained after the termination of his leave on 
duty, the period of such employment or detention counts.

Recall to Duty
413. Time spent on the voyage to India upto 14tb Ausust. 1947 an 

Pakistan thereafter by an officer who is recalled to duty before the exp V 
any recognised leave out of India/Pakistan counts, provided his return to
duty is compulsory {see Article 199).

Class IV Service

1^4412.

t
(c) 5

I
(d) >

I1.
(c) 1

n414. A class IV servant counts leave with and without allowances not 
exceeding in the aggregate that which might be given with allowances under 
the rules in Chapters XII and XIV.

415. Cancelled.

0
4 bi;> f.

(0 1 

(g) TJ t.SECTION Ill —SUSPENSIONS, RESIGNATION. BREAKS AND 
DEFICIENCIES IN SERVICES

- /
■n; If \ ■■■Periods of Suspension

. Time passed under suspension pending enquiry into conduct 
counts if the suspension is immediately followed by reinstatement, but tim 
passed under suspension adjudged as a specific Penalty does, "ot count. ■ 

•r417 Time passed under suspension followed by reinstatement shall , 
count for pension irrespective of whether the Government servant was ot

conduct attains the age of superannuation, before the ^ u.
inouirv the disciplinary proceedings against him shall abate and sucD. 

■officer shall retire with full pensionary benefits and the period of suspension 
shall be treated as period spent on duty.]

Resignation and Dismissals
418. (a) Resignation of the public service, ^(or dismissal) or removal

from it for misconduct, insolvency, inefficiency not due to age, or (lailur 
to pass a prescribed examination entails forfeiture of past

(b) Resignation of an appointment to take up^nothftr^apppjntmen . 
service in which countsris not'a resignation of the pubhe sA^ce.
-----419. Any authority who, bn revision or appeal, reverses an *
missing \or removing) an officer, may declare that the officer s past service
counts.  '

ou .• *
o416< [(h) E 
fsI a1

421. ■ 
periods of\I

422.
. authority c 
nation is 
interruptio

Note.—fl 
Ooveromeot <

••[423. 
qualifying ; 
ticaliy.

service.

(2) Th 
of more tha 
namely : —

: (a) Th

2The v^’ords in brackets occurring in Articles 4l8 and 419 take ciiect iiom ^
. 227 (I)/83, dated 17ih Feb , 1983, Gaz. of f

be)
am
or

(b) Th
423-A.

1935.
•Article 417 substituted by S. R. O 

Extr , part 11, P. No, 325. dt. March 8, 1983.
98 ♦In Article 

1983, Gaz. of I 
••Article 42
r 5..T

X"

-11
•v

7 '*•

■

• * Mik -r

% ■
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• i^j.-l'ORI PAK:MTrTNi<rm^/^^ ^4RYTCliJJ^iBy]VAXJ’H HAWA_R;
M

I

V Appc;ilNQSj;6S9/2010
:W: ■

!;/■

Dale ofinstitugj^;- 20.09.20! 0 
Datc.ofdccisiogg;. ] 3.06.2011

' '-'il
■ \ '

;.
:iv'. /•)

Muhammad Ir.shad, MA, Med. I-x CT 
Manscliia........ C}o>'g;pmcni: Idigh School IColka.

................. ....... .............. (Appcllaiiij
Oi.slricl

!■ Scci-cUiry lo Ciovemmcnl oI'Kl’ 
Depai'lmenl Pc.shawar.

2. Oircclor laic
and Secondary Hducalion

Mnn.chra (blemc||y a„d:Secondary Edacadon) K1>K,

..... •••••(I2c‘?pondcnts)

-1 i\s'ar. •
, District'§

A

>1

avs.' ,•
■/ ■

'•■.c-e'.'

Mr. Ija/. Anwar Advocate........
Mr. Tahir Iqbal-Khatlak............

^■- . •

■■...I'or Appcllani 
■A-;.v'A-yT'hAtiyRcJ>po.iidcnts ptT' .

ip.

SYTD MANZOOR ALI SHAH 
, - MIY KHALID HUSSAIN..;.. ' •••. MEMBEIi^' 

•'•••• member •
;

::;ir■lUDGMENl-
4

^5. ^lillMAN^TXm AT.r SHSrijg^Rpiil Thi.s appeal has been Hied by -ihc
=PK"..» .b- .h.

conviction. : ■ / ‘

4
I

:
ihc appcilam undergone his

■■)

Ih-icf- I'act.s.or [he 

the education Department, lic­

ence as per ''Npgloi'appeal ;

'"'ha|f)Aippointed as'C.T i
lhal the appellant 'isai'c scrvin|^ in 

‘i\lhc year 1997 in BlTv
Nvas

gS■ 'allowed BPS , 5. ill 

,w;iN Ihlsely implicated in a criminal ^ 

27..9.2007..1'']]^ No. 267,

■ n the said

Iggpiindor seciioo 302/32d/l.ISpIdA'iT

'appellant.

capacity, the Appellant- '

'.on •, •
;d

.'vas arrested in ahi.*
criminal ca.se on 28.9.2007■'S'.,

D i .■)e

■.

sai|y:e. He ^vaK ; alfov/eci

wti's.o.onyoycvl .to: the 5^•I'espqhdenis, '

e. •vobsisi.ence
i a: fCA:'.-- r-, ..... •*;iXSt.’

8t\
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;;
^ J:! iis

axlmissiblc uiulcr I'lilcs/ Tlic ciminal case proceeded-^and ■ lha trialjllowaiicc as i

conclusion ;Ol'ihc.'u-ial. the learned Additional Sessions Judge 

Oghl vide hisjudgmenL and, order dated 19.9.2009 convicted the appellant 

4 VPC and sentenced him to suffer three-ycai-s R.l with compensation

also convinced under Section 324 r/w

eommenecd. alter the

Maiischra at 

Limler Section 32

uf'Rs. 10,000, with addition the appellant was 

332 O') (2-) and sentenced one yeitr imprisonment

r
.]

!■

* n.

' y
■ as Tazir. He . was alsqdiable

The appellant'liled criminal appeal

I'cshawar'l Ugh Cot.rt ubboUubud I iendr.-Similarly a criminal Revision was, also filed' d
Daman amounting-to Rs. 5000/-

I••<'1 •I
and .revision wereenhaneement of .sentence- to lhc,.appel!anL. Both .the appeal

dismissed, maintaining the judgment oi'learned additional
i'or the

: j

heard together but both
Scclion Judee Manschra al Oijhi Vid^lappcllalc judrjmcav and order dated-10.5,2010.

-•Ai'

were

'-.I.-

:- V'i 3.:2iv was released on 2.10.2009. Aliev dismissal of; 3.. The appellant served out the scnlenec.tind
00 5 2010 be siibmitSSbhis appeal for the release of hisd^lary: and

-'1 v. -■ -
- -c- ■ - ■ ■

TT his appeal on
-1;

taken on the representation of.the

appellant'despite the lapse of ninety dg: Hence, the instapt appeal. «

Arguments heard and hie perused
^' ' ■ . ■ ■-j|ir

learned counsel for llteiiellant argued that the appellant has been, dented

salary without any lawlul justilleatitilfithholding of salary

while withholding the salary no righ|||ieurlng 

convicted u/s 324 PPG, the same nol
turpitude, henee, the appellant is e||d to the salary and arrears

criminal cSStIic allegations leveled wcri^ot_pTihcinbus in 

, cnlillins the appel|ito the reinstatement with arrears of, pay. The 

appointmenforthe appellant is stillillel, hence, the respondcnls department^s bound

permission to join his'duty, however^gp: action-vyas
•■-3T Tt '

-■■-T
V.;' -

■ 3:-

3.

'73 The■ 1.17'
is a punishment, however, 

prtn'ided to him The appc.Uanl

■Si
waswas

;
amount conviction in the- case ol moral 

. The appellant wasTs
T-t--

illegally implicated in a
STS-

nature. Hence

*
to allow the appellant to join his'^gj and to release his salary. He pr^ed that-

‘ ■ ''S -,
of this appeal the' ,-esil5cnls be directed to release ,lhc sa^ry -ot the

on

7-7:1 aeecplancc
«aIa appellant with cftcel from 2.1 ().20C)||p all arrears.

in a murder ease andd'he A.Ci.P argued that ihejltipcllaiil has been eonvieled i

Hence i||able, under the jurisdiction of service law, to be
5.

■:

■''"sTy

CP 7;enlcnecd to punishment.

.-A*
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I'fr
.v'’

yf :
‘ s,>■

■.

f i w

.)I
i ;V

-/ Turlhcr bcnclas. \Vilh-holdiii;i of saUu-y is piinishmcnl .n such a 

of appcllahL is subsUunially cnoiu^h lo hold back his salary, 

ppdlanl h»s been chnvged under Seclion 392/324 PPC which is as per with other 

of service rules and is adequate to withhold the salary.'Thc

Icrnui'.al'cd with no
I

I: criminal ease, while ihc case

The a
,/1

I'-'!) seclions in ihc manner
crindnaWy scnlcnced lo punishment and fined, which is suincienL cnou^.h

appeWaiU was

benents, under pin; rules, The appellant wiirpossibljeincet phe;
U) hnid back -the service

yf ! •
termination, as provided under the rulespand hence, has no right to claim any salary. He

142

prayed that the appeal may be'dismissed. .

In. view of the above, the 

bv the learned counsel lor the appellant; aecepts the:appeal. The respondents ttre u.reete

.r. 20.5.2010, the dale he reported liis arrival t(

>1m
Tribunal while aoreeinS'with the arguments put ibrtl•.3

b.

.a;
release the salary of the appellant

, -auty alter serving out the sentence as no duly was perlbrmcd by the appcllanf li

w.e• to

2(1.5.2010, hence, claim lor arrears etc is denied (No work no pajp. No order as to cos'

file be eonsie,ned to the record. :y;v.

•t.4^

I'd AMMOU.'NCf.p, 
13.06.20,11.

1

■m.:/•Id'. iit
(SYlTrTl^N/.()CjlN ALl SI lAl-l 

hvli^

I
' ■

SSAiN) MR.
j!
! ''■■I

Date»sseaiition of A.:.pr.c?.Uwtyr^^g••
iw-' Certified to b;^re copj^'

N (
Copy^' ...--

Khy^ Vb'.'-ditun^wa 
SwviwO.Tribunal, 

Peshawar

vt;tf: Urgodf;.
_______

■ Date^pfCompletR-
:Date|| DsUvary of Copy_J^

i

Az-of''K'l
r" y-:

7-
■il

•»«'

■i

I • '.ffbbA;
f:
Til ■■41
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o^on REGISTERED NO. Rl

other
/rrowing ;p

iP X Vt y iGOVERNMENT7 i! G A Z E T T It '

/•
?

i'
KHYBER PAKHTTJlSTKITrWA

Published by Authority;'it
PESHAWAR, FRIDAY, 16TH SEPTEMBER.!*. 2011.

i
!

?'•' iiG t
%

i; ‘

notificatton
; Peshawar dated the 16th September, 2011.

f D/2-6/201 fj.-In exercise of the powers conferred by section

irt, 1, rnmmpn...n..„t These rules may be called theKhyber Pakhtunkhwa Government Servants (Efficiency and Discipline) RuLs, 201T *

(2) These shall apply to every person who is a member of the civil service of
and Zr? of the PiovLe
and shall also apply to or m relation to a person in temporary employment in the civil 
service or post in connection with affairs of the Province. P y ni in me civil

These shall come into force at once.

T,

IPI
i. .
^ NB.

Ji” •'ribunal
1

hi thority; 
p thority.

y iifficers

ly■■i
i

I khyber
■ii'' ■ : 

■
khwa

'hi (3)I'i

ItT
i!-

Definitions.—(1) In these rules, unless the context otherwise requires the 

istoTay® meanings hereby respectively assigned to them’, that
2.i'i§ her

f;h( i %fori
e-an}

(a) accused means a person in Government 
action is initiated under these rules;

“appellate authority” means the authority next above the competent 
ZhSy-*° ““ against the orders of the competent

service against whom7-

Ifri., tiif
(b)

T 'Or
; ■ri ■areS I'T* . .; t^l^se.

the (c) ‘appointing authority” means an authority declared or notified as 
such by an order of Government under the Khyber Palchtunlchwa 
Civil Sen/ants Act, 1973 (Khyber Pakhtunkhwa Act No, XVIII of 
1973) and the rules made thereun der or , an authority as notified 
under the specific laws/rules of Government;

■jf
1:;i ice

i.; ha': ml (d) charges” means allegations framed 
to acts of omission against the accused pertaining 

or commission cognizable under these rules;
1

162tjy .
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163 KHYBER PAKHTUNKHWA GOVERNMENT GAZETTE
EXTRADINARY, 16th SEPTEMBER^

(e) “Chief Minister” 
Pakhtunldiwa;

\ .
means the Chief Minister of the Kh)

'■ ■ • ir~„

(f) “competent authority” means- 

CO ■ the respective appointing authority;

(ii) in relation to a Government servant of a tribunal or court
the^rlw'"® ™appointing authority or 
the Ghairman .or presiding officer of such tribunal or court as
the case may be, authorized by the appointing authority to 
^ercise the powers of the competent authority under tLse

i

iitunkhV;.

i .

© i .
ot;

ipecva^ ^ . 
,ade;thci 
pereundi • •
lib;':--' 1

are to b^P^SdXm" S•

bethrco:“ort^^^^^^^

'.Servant ■ 
'Seryanj 
■ afotesi,

. .govcri

,(g) “corruption” means-
(i) SS® th°L°''H “‘"f ""y gratification or

^ ^ other than legal

Cii) dishonestly or fraudulently misappropriating 
embezzlement or misusing Government dr indulging in 

property orresources; or

: ^ii^iptp plea bargain under any law for the time being in
corruntif through
corruption or corrupt practices voluntarily; or , ^

sei^'am'oTan^nf h'‘7 " P^P^fty by a Government
servant or any |f his dependents or any other person, through

s or on his behalf, which cannot be accounted for and which
are disproportionate to his known sources of income; or

(V) maintaining, a standard of living beyond known 
income; or

(vi) having a reputation of being corrupt;

Governor” means the Governor of the Khyber Pakhtunkhwa;

Si.™dZr„r“ “ '““'y P''!™ taion.assigned to a Government servant in the discharge of his duties;

• r
(iii)

i

S'-;-’-'
■

(iv)
..1

5. ,•

sources of
7

(h)
I '

(i)d. • ;

(\\ i c; ^ ^
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officer appointed by the competen“inquiry officer” means 
authority under these rules; ' , '

^;^co;ic/wci'!'_mclufe-j

conduct prejudicial to good order or service discipline; or

conduct contrary to -the Khyber Pakhtunkhwa Province 
Governrneht Servants (Conduct) Rules, 1987, for the time 

being in force; or

an(k)r I
/

vber/ -
;•/

;/

(0
(ii)

i|court - 
[ify-or
ioj.ty .to.

(iii) conduct unbecoming of Government servant and a 

gentleman; or

involvement or participation for gains, directly or indirectly, 
in industry, trade, or-speculative transactions by abuse or 
misuse of. official- position to gain undue-advantage or 
assumption of such financial or other obligations in relation to 
private institutions' or*'-persons- as may compromise the. 

- performance df official duties or functions; or

%
ese1?

(iv)
'V \
jants .

■

3 hail • •
f- ^

■■ ■"i'. ■ any act to bring or attempt to bring outside influence, directly 
or indirectly,.to bear on the Governor, the Chief Minister,,a 
Minister or any other Government officer in respect of any 

relating to the appointment, promotion, transfer or

(V)

or
; J matter

other conditions of service; or
aJ
I •
ly-

(vi) making appointment.or promotion or having been appointed ^ 
or promoted on extraneous grounds in violation of any law or ‘ 
rules; or

‘ (vii) conviction for a rriqral bfferice by a court’of law.'f-^

Words and expressions used but not defined in these rules shall have the 
same meanings as are assigned to them in the Khyber Pakhtunkhwa Province Civil 
Servants Act, 1973 (Khyber P^tunkhwa Act No. XVIII of 1973) or any other statutory

' . order or rules of Governmenf-for trie time being in force. . , ^ ^

! K

(2)

iilei

arnundR for proceedings.—A Government servant shall be liable to be
^_________proceeded -against under these;riiles, if he is-on--

ih’ . inefficient or has ceased to be efficient for any reason; or(a)

guilty of misconduct; or ■

(c) ''guilty of corruption; or ■

guilty of habitually absenting himself from duty without prior 

approval of leave; or

engaged .or -is reasonably, believed to be engaged in subversive 
activities, or is reasonably believed to be associated with others 
engaged in subversive activities, or is guilty of disclosure of official 
secrets to any un-authorized person, and his retention in service is 
prejudicial to national security; of , -

(b)'01
ire •

I

se.
(d)

(e)

.1

II{Ill
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V

(f) entered into plea bargaining under any law for the time beinp in ^-
corruption orSr5^pmaicw^ through! \

--(1) The following are the minor and the major penalties,

Minor penalties:

censure;

^bi*ec°/'tot ^ period, promotion or increment ’ ‘
TnSss L otherwise than for*

' ™f“nfss ^for promotion, or financial advancement in'
accordance with .the rules or orders pertaining to the se;vice .'

■■i-

\■- 4. Penalties.-
namely;

(a) *
5

(i)

1

f

■ SR.,. '

reached the maximum, of his pay scale:

Major.penalties: .

reduction to a lower post 
time scale.

compulsory.retirement; 

removal from service; and

increments I 
servant who has t

(b)
I

(i) or pay scale or to a lower stage i Pin a

(>i).

Ciii)

1 ^fei^i:sSal;#6rn,servicei ' ■

. ,i.blliv » .ny jstatVht,: f" f “ <5””™”“ >™l from
otherlaw, committed by him whil'e in'service. ^ ^ “ offence, under any.

(2(2)
the casea Government

6. Si 
'initiated 
jEhe opini 
period of 
of the ex 

r be reinstc

(

5.i.fo.mS'lSe^'Rg"''SyCljL," " ,^. of i» own knowledge

f™'""”*" Gov°e™™r"°" ■are Pr
servant under these ;( recorded 

proceed c 
by thecoi(a) Sermie 7 and®f^ show cause notice 

“quTry ’ to be recorded in writing, dispense with
7. Pr

. that it is n
■n...
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(b) give him-^a reasonable opportunity of showing cause against thej \ 
proposed action, within seven days of receipt of the order or within! \
such extended period,.as the competent authority may determine-

’ even \
receipt of reply of. the accused within the stipulated period'or 

after the,expiry thereof, if no reply is received, determine whetherP®^'^ 
the charge-or charges have been proved against the accused or not: ®

(c) on

spons 
at \q'cF

Provided that after receipt of reply to the show cause notice
from the accused, the competent authority, except where the Chief
Minister himself is the competent authority, shall decide the case

- within a period of ninety days, excluding the time during which the . n
post held by the competent authority remained vacant due to certain 
reasons: nu-cDa

rom se

agains!
includ(Provided further that if the case is not decided by the 

competent authority within the prescribed period of ninety days, the
accused may file an application before the appellate authority for 
early decision of his case^ which may direct the competent authorin'
to decide the case within a specified period:

(d) afford an opportunity of personal hearing before passing any order 
of penalty under clause (f), if it is determined that the charge or 
charges have been proved against him;

(e) . exonerate the accused, by an order in writing, if it is determined that
he charge or. charges have not been proved against him; and

impose any one or more penalties mentioned in rule 4, by an order 
in writing, if the charge or charges are proved against the accused: ■

Provided that where charge or charges of grave corruption are
the- penalty of dismissal from service 

all be imposed, m addition to the penalty of recovery, if any.

-------- plea bargain under any law^—WRprP a

gm force, the competent authority, after-examining facts of the case, shall?

dismiss the Government servant where he has been .convicted 
charges of corruption or moral turpitude or has entered into plea 

-bargain and has returned .the assets or gains acquired through:
corruption or corrupt practices, voluntarily:/

ff . 'dismissal in these cases shall be with immediate'
effect from the date of conviction by a court of law; and

proceed against,the Government servant nndpr

i'..

; j (f)

1' ,
V comn 

with ■8 Action in case of convirfinn i
'•Government

i':
i;. comf 

comr
inqui

v
(a) ^ 11.

I recei 
I from 

inqu 
■■ of tl

on;.

i
I-

any
such

y; (b) U .s Lri 1 Ip
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(i) the competent ^authority’ is satisfied that in the interest of 
security of Pakjstan- or any part thereof, it is not expedient to 
give such an opportunity; or

a Government sei'vant has entered into plea bargain under any 
law for the time being in force or has been convicted on the 
charges of corruption which have led to 
imprisonment; or

(iii) a Government servant is involved in subversive activities; or

it is not reasonably practicable to give such an opportunity to ■ 
the accused; or

get an inquiry conducted into the charge or charges against the 
accused, by appointing an inquiry officer or an inquiry committee as 
the case may be, under rule 11:

. Provided that the competent authority shall dispense with the 
inquiry where-

a Government servant, has been convicted of any offence 
Other than corruption by a court of law under any law for the 
time-being in force; or

a Government servant is or has been absent from duty without 
prior approval of leave;

Provided that the competent authority may dispense 
with the inquiry where it is in possession of sufficient 
documentary evidence against the accused or, for reasons fo 
be recorded in writing, it is satisfied that there is no need to 
hold an inquiry.

The charge sheet or statement of allegations or the show cause notice, as 
the case may be, shall be signed by the competent authority.

Suspension.--A Government servant against whom action is. proposed to be 
initiated^ under rule 5 may be placed pnder suspension.for a period of ninety days, if in 
the opinion of the competent authority, suspension is necessary or expedient, and if the 
period of suspension is not extended for .a, further period of*ninety days within thirty days 
of the expiry of initial period of suspension, the Government servant shall be deemed to 
be reinstated: ' -

P^o'v^hed that the competent authority may, in appropriate case, for reasons to be 
recorded in writing, instead of placing such person under suspension, require him to 
proceed on such leave as may be admissible to him, from such date as may be specified 
by the competent authority.

Procedure where inquiry is dispensed with.—If the competent ^nthority 
I that it is not necessary to hold an inquiry against the.accused under rule 5, it shall-

inform.the accused by an order in writing, of the grounds, for 
proceeding against him, clearly specifying the charges' therein, ■ 
alongwith apportionment of responsibility and penalty or penalties 
proposed to be imposed upon him;

I
S ■ (ii)h

u
a sentence of fine or

I

*ement 
an for. 
ht, in 
iervice

(iv)

(b)

^iments 
Jo has

i
. 1 loss (0

tl
tl

(ii)
’fi in a

-[
k

*
f ■-

i

(2)
1 nent

6.,!

fom. .

^ or
are

ice
ith • 7.

lal (a)

■■ II
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Provided that, when the appointment is made on a current-charge basis or by 
way of additional charge, his pay shall be fixed in the prescribed manner:

Provided further that where a civil servant has, under an order which is later set 
aside, been dismissed or removed from service or reduced in rank, he shall, on the 
setting aside of such order, be entitled to such arrears of pay as the authority setting 
aside such order may determine.

Leave:- A civil servant shall be allowed leave in accordance with the leave rules 
applicable to him; provided that the grant of leave will depend on the exigencies of 
service and be at the discretion of the competent authority.

18.

Pension and gratuity^^—(1] On retirement from service, a civil servant shall be,219.
entitled to receive such pension or gratuity as may be prescribed.

[2) In the event of death of civil servant, whether before or after retirement, his 
family shall be entitled to receive such pension, or gratuity, or both, as may be 
prescribed.

No pension shall be admissible to a civil servant who is dismissed or7 
removed from service for reasons of discipline, but Government may sanction* 
compassionate allowance to such civil servant, not exceeding two-third of the pension 
or gratuity which would have been admissible to him had he been invalided from 
service on the date of such dismissal or removal. /

C3]

If the determination of the amount of pension or gratuity admissible to a 
civil servant is delayed beyond one month of the date of his retirement or death, he or 
his family, as the case may be, shall be paid provisionally such anticipatory pension or 
gratuity as may be determined by the prescribed authority, according to the length of 
service of the civil servant which qualified for pension or gratuity, and any over 
payment on such provisional payment shall be adjusted against the amount of pension 
or gratuity finally determined as payable to such civil servant or his family.

(4)

Provident Fund:- (1) Before the expiry of the third month of every financial 
year, the Accounts Officer or other officer required to maintain provident fund accounts 
shall furnish to every civil servant subscribing to a provident fund the account of which 
he is required to maintain a statement under his hand showing the subscriptions to 
including the interest accruing thereon, if any, and withdrawals or advances from his 
provident fund during the preceding financial year.

20.

Where any subscription made by a civil servant to his provident fund has 
not been shown or credited in the account by the Accounts Officer or other officer 
required to maintain such account, such subscription shall be credited to the account of 
the civil servant on the basis of such evidence as may be prescribed.

(2)

Benevolent Fund and Group Insurance:- All civil servants and their families 
shall be entitled to the benefits admissible under the West Pakistan Government
21.

The words “or grade” omitted by Khyber Pakhtunkhwa Ordinance No. IV of 1985.
Section-19 substituted by the Khyber Pakhtunkhwa Civil Servants (Amendment) Act, 2013 (Khyber 
Pakhtunkhwa Act No. Ill of 2013) published in the Khyber Paklitunkliwa Government Gazette 
Extraordinary dated 22"** January, 2013.
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£> BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWARt ( ■M: -r - ^'
Service Appeal No. 353 /2013

• . 1

Muhammad Haroon Appellant

Versus

The Govt, and others Respondents

WRITTEN POINTS

Respectfully Sheweth,

1. 417A Civil Service Regulations:

Under-417A CSR if an officer during suspension pending inquiry attains the age of 
superannuation before the completion of the inquiry, the disciplinary proceedings against 
him shall abate and such officer shall retire with full pensionary benefits and the period 
of suspension shall be treated as spent on duty.

(Extract of the 4t7A CSR is Annexure-A)

2. Identical decision:

Service Appeal No.1689/2010 titled “Muhammad Irshad ..VS.. The Secretary and others” 
involving similar law point was allowed by the Hon'ble Tribunal on 13.06.2011 and the 
relief was granted to the appellant/convict.

(Copy of the Judgment is Ann'exure-B)

3. Not convicted of moral turpitude:

Only moral turpitude under Rule-2(I)(vii) of the Khyber Pakhtunkhwa Civil Servants 
(Efficiency & Discipline) Rules-2011 constitutes misconduct and as such. The appellant 
was convicted of offence though he was falsely implicated due to family blood-feud 
enmity.

(Extracts of Riile-2(l)(vii) Annexure-C)

4. Not removed or dismissed till date:

That since his arrest on 26.06.1999 till date appellant has neither been proceeded against 
departmentally nor removed or dismissed from service. His date of superannuation is 
01.01.2012, therefore, he is entitled for full pensionary benefits inas much as under Rule- 
8(a) of the Khyber Pakhtunkhwa Civil Servants (Efficiency & Discipline) Rules-2011 the 
competent authority may dismiss a civil servant if convicted by a court of law on the 
charges of corruption, moral turpitude or entered into a plea bargain.

(Extracts from Rule-8 of the KP Civil Servants (E & D) Rules-2011 Annexure-D)

5. Compassionate Allowance;

Under Section-19(3) of the Khyber Pakhtunkhwa Civil Servants Act, 1973, the 
Government may even in case of removal or dismissal from service allow Compassionate 
Allowance not exceeding 2/3^^* of the pension or gratuity admissible to him as if he is 
invalidated on the date of dismissal/removal.

(Extracts of Section-19(3) Annexure-E)

Submitted by:

Court ol Pakistan
Dated: 17/05/2016

1
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yj[Chap, xvu411-420] RULES FOR RECKONING SERVICE
' /

i

Note 1.—[The Government of Pakistan and Local Governments may 
under this Article to Heads of Departments as regards ^ Chap. x\delegate their power

TSS" oSi... of 0. . Loci -OJ
issue general orders under this Article in regard to any specified class ot
officers under training.]

• -r

1 420.
Deputation out of Pakistan

When an ofiicer is deputed out of Pakistan on duty, the
period of his absence from Pakistan counts. When an 
of Pakistan is employed, or is detained after the termination of his leave on

or deteotion counts.

h past servi
(a) /412. k-.

Ui'- (b) I
li

duty, the period of such employment M
Recall to Duty _ ,

413. Time spent on the voyage to India upto 14th 19 a d to
Pakistan thereafter by an officer who is recalled to duty before the p y

of India/Pakistan counts, provided his return to

(c) S

(d)
li

(e) T

ti

any recognised leave out 
duty is compulsory (.icc Article 199).

Class IV Service
dl4 A class IV servant counts leave with and without allowances 

exceedffig in the aggregate that which might be given with allowances under
the rules in Chapters XII and XIV.

415. Cancelled.

it;not
o

4 b*i
K f<

(0 T
.*

(8) J
t<:1 SECTION ■'■■-™|SON|^“*iaNA™^ BREAKS AND

Periods of Suspension
counts“if thlTusp^en^Yo'li i“lmeSy“'fo°Uow^^^^

couiit for pension irrespective of whether the Governtnent servant was or

conduit Stains the age of d s^cS
inquiry, the disciplinary proceedings against him shall abate ana 
officer shall retire with full pensionary benefits and the period of suspension 
shall be treated as period spent on duty.]

Resignation and Dismissals

r.Tr?pV.;~
missing Hot removing) an officer, may declare that the officer s past 
counts.

-tlt "o\
o]416f •[(h) D 
fal

s

a)
421.

periods of■i \

'Mf

422.
authority c 
nation is 
interruptio 

Note.—n
Ooveromeot (

••[423. 
qualifying :i 
tically.

(2) Tl 
of more thii 
namely : — 

(a) Th

order dis*

Si s ^ J* -2The words in brackets occurrinR «a Articles ana .
, dated I7ih Feb , 1983, Gaz. of PaV., ^

be
an
or

(b) Tt; 
423-A.

1935.•Article 417 substituted by S. R-0_227 {I)/83 
Rxlr . Pan II. P. No. 325. dt. March 8. 1983.

*ln Arlicli 
1983. Gaz. of 

♦•Article 4;
98

■*4-

y-:-
.A •,..

\
f^r4 r •
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- J^alt;tjrinsutugi);-20.09.20in

Datcofdccisiqll,;- 13.06.201]
V-

•y

-"5
Muliiiinniad Irshad, MA, Med. I-x C'l' 
^'^anselu a .,. .•........ Ou^'lpmcnl: l ligh School Kolka, IDislricl: •' 

............. (Appciiaiii;.

viiiisX-'v—

hi!

’ l’CHhUw:ir.
Manychra .!........... ■ ’ Secondary Hducation) Kl^K;

;■...... ■;----(Rcsp'ondonl-s)

•dJ

j.

v'li > District

•:• 5

i-t.

or..,Uu-y or Ihe appcllan. ^vhh ’7'' 'T
'■undergone his conviction the dcivu-i^^fMinuy"':^ A d uppcllant

■;csiX)iKled dcsiduahcjai^ejd^ 7;20.o.201() has not been

P'-;

avs,'

i../7yMr, Ija/, Anwar Advocate ....... .
Mr. Tahir Iqbal-Khattak..............

r
■A-'-; ■.■;;.'..;..,l’orAppcl!ant. . ...

r •

A-

SYl-]J MANZOOR ALI SHAH 
MR. KHALID HUSSAIN..;.. .!

r MEMBEIL.' 
member •

/

■■VA-J.liOGMRNT
4

■Ji: This appeal has been filed by-[he 

with efTcct from 2^10.2009 i.e when
appellant ibv the release of salary onh|||ellan,

A;..

fe:.
. ■■

MV.;, 
KA'C'. T

;, ■ .Tdib
Ihe appellant undergone his conviclion. Alv

•TAi:;
'■)

BricI' fact.s of the 

the cchicaijon Department, lic­
ense as per niei||ora|)peaI arc that the appellant 1

inilialT' appointed as C.T i

IS i^ci-vin^ in

•‘Vine year 1997 in BiAh ...
^vas

i^der-on allowed BPS 15.M. lie was
■ijAlt ^aid capacity, lhc;,appel!ainf. 'a-.e

'Ii'^^ly i.nplictilcd in a crimintil ||| under 

No- 267, P.S Oghi, InlSI

: was
section ;302/32d/l-1 8;7I49M’|>c' 

t|gica,vthncdlKdtppdlanl.p„sT-restcd:inVhe

•••■■• -■ ■ ■
■;

•on
IdU'h.

criminal ease on 28.9.2007 

-appcilaiu \\

>'■ ■ ■

When iliisdihlbrn-iaiiilion.wtts ppnyeyod io.lhc resporidenK
’.h'l

y ■ ■■■

seiti^acc. lie was-'dioyiver.' affl^vas SLispcndcd from serCi
uwed SLibsistcncc>

I '.'V

■Ip■•-.-■I fvA-
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;m S'',r ■/

\
prticccdcd- and iha trialadmissible under rules..'I'he criminal easeallowance as i

conclusion ol'.thc.'.trial, the learned Addilional Sessions .ludiic

Qnln vide his judgment andordcr dated 19.9.2009 convicted the appellant 

324 ?PC and scntcnccd-him to sufler three ycai'S R.l with compensahon

also convinced under Section 324 r/w

commenced, alter the

Mansehra atf

i

'' d under-Section 

or'Rs. 10,000, with addition the appellant was
i

. 537 to 0) we and schlcnccd on. yenr imprisonment as Taz.r,

l)amanamounlin&to Rs. 5000/-The appellant med'criminalappeal^^7n2/2|Pf "

\
f^:\ .V-

j

I'd

criminal Revision -was. also filedI’eshawar'lligh Court abboltabad ilcnch. Similarly a

Idr the enhancement of sentenee, lo thc. appcllant. Both dhc appeal and .revision

dismissed, maintaining the judgment onearned additiomvl

I were
1
•i

heard together but both were
and order dated-10.5.2'010. 

was released on 2.10.2009. Aider dismissal of

Scclion Judijc Mansehra at Oghi VidejappelhUe judament.11

- 7- ddd,:/! • \ 'I’he appellant served out the sentcnec^md
■ ^ ■

submilllidis appeal for the release of hisds^lary. and
his appeal on 20.5.2010 he 

permission to join his'duty, howcvcivgd action

dddi;.- ■4 Ad
ion-.was taken on the vepresentation or the

ippellani despite the lapse of nii5cty cit^: Hence, the instant appeal.
■r.'rRC'

Arguments heard and file pcru,sc,i ' j

i..;- '

.1.

■}.

■■ '':yy
learned counsel for ihcHellanl argued that the appellant has been.denied

Thefe- •l. ■M
. salary- without any lawfol justUleatuigyithhoMing of salary is a punishment, however,

■ while withholding the salary no rigl|||rcaring was provided to him The appellant

amount conviction in the case of moral

Ti
■'Tr was

........ H1 ■

. convicted u/s 324 PPG, the. same not
4
To
H:

uu-pilude. hence, the,appellant is,e|||d W the salary and arrears 

illegally implicated in a criminal cljpc allegations leveled wer^oWfihehfous in

. The appellant was
Mi-1

4
. I

Hence, entitling the appell|||o the reinstatement with arrears ^ pay. The

appointment-of the appellant is, stil|||ct, hence, the respondents department js hound;

:■

nature.

release.his salary. He prayed that'On 

release the salary ol the

allow the appellant to join his di\ty; and to

of this appeal the I'csiippcR'iHs be directed to

'to .
4^
■M acceptance•M ■'}0

reliant with ol-fopl IVom 2,10.20Q||hh all arrears.

The A.Ci.P argued that thc;!^|llanl has been eonvieled in d i,ni.i-der ease and 

Hence iTlablc, under the jurisdiction of service law, to he

-9

4> ap!
rr

' 5.

sentenced lo punishment.tP-
;v:i

. OlCv.
?'

•X..A:t
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' IV lui-Uicr bcncliis. Willi-liokiln- of sukiry is punishnicnl in such a 

while ihc ease ol'-appeUniu is suhsUinliully cnoin-h lo hold buck liis salary.

392/324 IM'^C which is. as per vvilh other

of service rules-and is adequate lo withhold the sala.iy. Ihe 

criminally senleneed to punishment and I'med, which is suineienl cnou£h 

IVenclits under'live rules, 'fhe appellant wilfpossibly .meet llic

.s provided rmder rhe rulcis.aod hence, hns no right lo chtim nny snlary. He

i lerniinalcd with noi

I: criminal ease
!

'fhe appellant has been charged under-Section
J .

sections in. the manner

•appcWaiU was

• v ' lo hold hack the .servicejr-*-

r-S’.

■t

I prayed that the appeal may be'dismissed...

■ F ln‘"w^d'lhrTib7;^t.lye:inbunai;while agreeing>ll^^^•■•ij

ire ulreele'IhTihricarricd counscl'Ibnhc nppcllnnl ncceplstoppcMVnHi^tipunucnls ;

: du tVa i\a~se r v ihg" out,' the 

pt):5;26lO:hencdrclainrTqr tuTcars etc denied (No work no pay). No oidei_as^fc^s

-X
* >

'.t

no^duiy.was performed' by_the;jppdla_i^^Uii. "scntcnec''as'

f l-ile b^eotTsigned to the record. . _J ; -
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NOTIEICATTON

Peshawar dated the 16th September, 20} 1.I ipi
■f.

S!!S=;S=S='===
following rules, namely;

F /va.

■ ibunal
IS pleased to make the

Ijf thority; 
thority. | 1.

y Officers

Short title, application andKhyberPakhtunkhwa Government Servants "(SSLy ind^Tdpto?)

p These shall apply to every person who is a member of the civil service of
the Province or is he holder of a civil post in connection with the affairs of the Province
and shall also apply to or m relation to a person in temporary employment in the civil 
service or post in connection with affairs of the Province. P'oyment in the civil

(3) These shall come into force at

f ^hyber
^ I
L khwa'e

i

f')! ■ once.

«o™g .h.„ .„e .h«

accused means a person in Government 
action is initiated under these rules;

“appellate authority” 
authority to which 
authority;

m.
2. Definitions.—tn In these rules

: ner
'I:ir
;.n<
juPn (a)

service against whom

(b)7: ■ means the authority next above the competent 
an appeal lies against the orders of the competent

'Or
; i -are 

[!^l^se
(c) “appointing,authority” means an authority declared'or notified as

.ndJ,"UTmT!" Zro?Ze™r„ ”
I ice

:j'a-ith

-i.ha
lal (d) charges means allegations framed against the 

to acts of omission _ ^ accused pertaining
or commission cognizable under these rules;

-

H
162lie .. d.
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t
(e) “Chief Minister”

Palchtunldiwa; >

competent authority” meansr

the respective appointing authority;

(II) ' m relation to a Government servant of a tribunal or court 
fonctioning under Government, the appointing authority or 

■ the Chairman or presiding officer of such tribunal 
the case may be, authorized 
exercise the powers of the 
rules: '

means the Chief . Minister of the KH)
!■ \

(f) t
*1

(i)
(2) J

or court, as 
by the appointing authority to 

competent authority under thesei: •

[Vice ot 
ipeciab’i 
ladether
ftereund!'

.. ■' 'b ' ■ •

“corruption” means- ■ ;

SSie®th°L°‘'H‘"'"n g^tification or
aluable thing, directly or indirectly, other than legal
”al aa"; " '

(ii) dishonestly, or 
embezzlemerit 
resources; or

■SwS ■
'Servant-. ■■ ,(g)

(i) '"aforest
,;gdyeTr

''-i fraudulently misappropriating 
or ■misusing. Government

■hv , or indulging in 
- property- or

fey.: ■?

•4
y •

! (iii) ZZ ' f P'^^.l^argain under any law for the time being in 
orce find returning the assets or gains acquired through 

corruption or corrupt practices voluntarily; or ^ ®

(iv) ™f or^afv^of " Government
servant or any of his dependents or any other person, through

IS or on his behalf, which cannot be accounted for and which
are disproportionate to his known sources of income; or

maintaining, a standard of living beyond known 
income; or

(V)
sources ofu

(vi) having a reputation of being' corrupt;

Governor”, means the Governor of the Khyber Pakhtunkhwa;
>

(h)V. 1

; f yj .G 
i likfi ' f f

11 (i) “ineffici.ency” . means failure to efficiently perform functions 
assigned to .a Government servant in the discharge^of his duties;t

.1
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“inquiry officer” means 
authority under these rules;

an officer appointed by the competent(10

(1)/ includes-,

conduct prejudicial to good order or service discipline; or

conduct -contrary to the Khyber Pakhtunkhwa 
Governrnent Servants (Conduct) Rules, 1987, for the -time 
being in force;‘or .

(iii) conduct .unbecoming of Government servant and : a 

gentleman; or

(i)
Province'

(ii)

.court
or 
as-

■jthese
(iv) involvement or participation for gains, directly or indirectly,

in industry, .trade, or-speculative transactions by abuse or , 
misuse of,official positiori to gain undue advantage or 
assumption of such financial or other obligations in relation to

as may compromise the.

i•I

•private institutions' or persons- 
performance of official duties or functions, or

I any act to bring or attempt to bring outside influence, directly 
"' or indirectly, to bear on the Governor, the Chief Minister,, a 

Minister or any other Government officer in respect of any 
relating to the appointment, promotion, transfer or

.!;■

(V)
i
or
j matter

other conditions of service; or
ai
ly.

(vi) making appointment or promotion or having been appointed 
or promoted on extraneous grounds in violation of any law or * 
rules; or

5 K

(vii) conviction for a rnoral offence by a court of law.

(2) Words and expressions used but not defined in these rules shall have the 
same meanings as are assigned to them in the Khyber Pakhtunkhwa Province Civil 
Servants Act, 1973 (Khyber Pakhtunkhwa Act No. XVIII of 1973) or any other statutory 

\ order or rules of Government for the time being in force:lei-

Government servant shall be liable to be .Grounds for proceedings.—A
proceeded against under these rules, if he is-

, 3.
on

vi
in' • inefficient or has ceased to be efficient for any reason, or(a)

guilty of misconduct; or ' ■ ,

guilty of corruption; qr

guilty of habitually absenting himself from duty without prior 

approval of leave; or

engaged or -is reasonably believed to be engaged in subversive 
activities, or is reasonably believed to be associated with others 
engaged in subversive activities, or is guilty of disclosure of official 
secrets to any un-authorized person, and his retention in service is 
prejudicial to national security; or

(b)t •
'01
ire • (c)
:se

(d)
..'V-

:e
(e)

il

,ii!
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(f) entered into plea tiargaining under 
force and has for the time being in
corruption or ^ ^

4. Penalties,—(I) The followimg are the minor and the major penalties, namely; I
(a) Minor penalties:

(i) censure;

--ement
• *53° of three years, otherwise than for

untjiness , for promocjon or financial advancement ,n
™'“ ” »ii» Pectainins »The

>

!
service ;

f

shfell that the penalty of withholding i
shall not be imposed on a Government 
reached the maximum of his pay scale-

increments 
servant who has r:•.

.!

(iii)!■'-

(b) Major penalties;
f

(i) reduction to a lower post 
time scale.

compulsory retirement;

or pay scale or to a lower stage iin a
i-

(ii)

(iii) removal frbm service; and 

(iv) .dismissal'from service.

p-nt'Tom ss::tiss"'::z'SoZSzr'“

„ .nnrss:T'r;£; r:”'htTr “™“ --Other law, committed by him while in service.

info,m£!Tp:LTTJgT7;!TTTi,''," °«

(2
the casea Government

6. Si
initiated 
■the opini 
ipcriod of 
:of the ex 
be reinstc

an offence, under any

5.

are Pr.rservant under these i; recorded 
f proceed c 
: by the coi(a) S ^ =how cause notice

unto rule 7 and. fer reasons to be recorded in writing, dispense with i 7.
Pr

■ that it is n
n.--
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■)

P(b) give hirri'^a reasonable opportunity of showing cause against thej
proposed action, within seven days of receipt of the order or within! \
such extended period,.as the competent authority may determine-

’ even'

i.

on receipt of reply of the accused within the stipulated period 
after the expiry thereof, if no reply is received, determine whether?^^^^ '
the charge or charges have been proved against the accused or not-

’ ' . - -. ■ h at ICc

Provided that after receipt of reply to the show cause notice 
from the accused, the competent authority, except where the Chief 
Minister himself is the competent authority, shall decide the 

■ within a period of ninety days, excluding the time during which the
post held by the competent authority remained vacant due to certain 
reasons:

(c)

rom secase
■10.
nccess
against
includei

Provided further ■ that ■ if the case is not decided by the 
competent authority within the prescribed period of ninety days, the 
accused may file an application before the appellate authority for 
ear y decision of his case, which may direct the competent authorih'
to decide the case within a specified period:

1 ■

afford an(d)i .
opportunity of personal hearing before passing any order 

of penalty under clause (f), if it is determined that the charge or 
charges have been proved against him;

I

•; •
(u ■ (e) exonerate the accused, by an order in writing, if it is determined that 

the charge or. charges have iiot been proved against him; and

impose any one or more penalties mentioned in rule 4, by an order 
in writing, if the charge or charges are proved against the accused:

Provided that where charge or charges of grave corruption are 
proved against ari accused, the' penalty of dismissal from service 

■ Shall be imposed, in addition to the penalty of recovery, if any, ’

o ------------------------- _or plea bargain under anv law —Whprp'^a
■.Goyernment servant is convicted by a court of law on charges of corruption or morai 

, , . tm-p.tude or has entered into plea bargain and has returned the assets or gains acquired'

° ^ involving moral turpitude under any law for'the ti'fiie
b mg m.force, the competent authority, afterexamining facts of the case, shall-" '

dismiss the Government servant where he has been .convicted 
Charges of corruption or moral turpitude or has entered into pleaV 

■bargain and has returned . the assets or gains acquired through' 
^corruption or corrupt practices.voluntarily:

_ Provided that dismissal in these cases shall be with immediate' 
ertect trom the date of conviction by a court of law; and

proceed against the Government servant nnHpr r^^\^ ^

(0

f'"- comn
with

iiS7 Action in case of convirtinn
!•

V comf 
is comr 
I; ■ inqui

^ I

I' ii ¥
(a)i , e 11.

recei 
;;i from 
i , inqu 

■ oftf

0 X

S-

any
such

(b)

_P
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$ (i) the competent authority is satisfied that in the interest of ’ 

security of Pakistan'or any part thereof, it is not expedient to 
give such an opportunity; or

a Government servant has entered into plea bargain under any 
law for the timp being in force or has been convicted on the 
charges of corruption which have led to a sentence of fine or 
imprisonment; or

(iii) a Government servant is involved in subversive activities; or

(iv) it is not reasonably practicable to give such an opportunity to 
the accused; ’or

get an inquiry conducted into the charge or charges against the 
accused, by appointing an inquiry officer or an inquiry committee, as 
the case may bp, under rule 11;

Provided that the competent authority shall dispense, with the 
inquiry where-

a Government servant has been convicted of any offence 
other than corruption by a court of law under any law for the 
time.being in force; or

a Government servant is or has been absent from duty without 
prior approval of leave:

Provided that the competent authority may dispense 
with the inquiry where it is in possession of sufficient 
documentary evidence against the accused or, for reasons fo 
be recorded in writing, it is satisfied that there is no need to 
hold an inquiry.

The charge sheet or statement of 'allegations or .the show cause notice, as 
the case may be, shall be signed by the competent authority.

Suspension.—A Government servant against whom action is proposed to be 
initiated under rule 5 may be placed under suspension, for a period of ninety days, if in 
the opinion of the competent authority, suspension is necessary or expedient, and if the 
period of suspension is not extended for a further period ofminety days within thirty days 
of the expiry of initial period of suspension, the Government servant shall be deemed to 
be reinstated: '

i (ii)
il

'

pment 
jan for. 
jit, in 
Service

(b)
3

jments 
0 has

A

. ’( loss . (0
tl
tl

(ii)
in a

k

i

(2)
^ nent

6.

rom
any

or
are Provided that the competent authority may, in appropriate case, for reasons to be 

recorded in writing, instead of placing such person under suspension, require him to 
proceed on such leave as may be admissible to him, from such date as may be specified 
by the competent authority.

Procedure where inquiry is dispensed with.—If the competent authority decides 
that it is not necessary to hold an inquiry against the.accused under rule 5, it shall-

inform, the accused by an'order in writing, of the grounds, for 
proceeding against him, clearly specifying the charges therein, 
alongwith apportionment of responsibility and penalty or penalties 
proposed to be imposed upon him;

ese

ice
ith 7.

i

laJ (a)
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Provided that, when the appointment is made on a current-charge basis or by 
way of additional charge, his pay shall be fixed in the prescribed manner:

Provided further that where a civil servant has, under an order which is later set 
aside, been dismissed or removed from service or reduced in rank, he shall, on the 
setting aside of such order, be entitled to such arrears of pay as the authority setting 
aside such order may determine.

Leave:- A civil servant shall be allowed leave in accordance with the leave rules 
applicable to him; provided that the grant of leave will depend on the exigencies of 

'service and be at the discretion of the competent authority.

18.

119. Pension and gratuity.’—(1] On retirement from service, a civil servant shall be 
entitled to receive such pension or gratuity as may be prescribed.

(2) In the event of death of civil servant, whether before or after retirement, his 
family shall be entitled to receive such pension, or gratuity, or both, as may be 
prescribed.

(3) No pension shall be admissible to a civil servant who is dismissed oi^ 
removed from service for reasons of discipline, but Government may sanction 
compassionate allowance to such civil servant, not exceeding two-third of the pension

Jor gratuity which would have been admjssible to him had he been invalided frbi^ 
'service on the date of such dismissal or removal.j

(4) If the determination of the amount of pension or gratuity admissible to a 
civil servant is delayed beyond one month of the date of his retirement or death, he or 
his family, as the case may be, shall be paid provisionally such anticipatory pension or 
gratuity as may be determined by the prescribed authority, according to the length of 
service of the civil servant which qualified for pension or gratuity, and any over 
payment on such provisional payment shall be adjusted against the amount of pension 
or gratuity finally determined as payable to such civil servant or his family.

V

Provident Fund:- (1) Before the expiry of the third month of every financial 
year, the Accounts Officer or other officer required to maintain provident fund accounts 
shall furnish to every civil servant subscribing to a provident fund the account of which 
he is required to maintain a statement under his hand showing the subscriptions to 
including the interest accruing thereon, if any, and withdrawals or advances from his 
provident fund during the preceding financial year.

20.

(2) Where any subscription made by a civil servant to his provident fund has 
not been shown or credited in the account by the Accounts Officer or other officer 
required to maintain such account, such subscription shall be credited to the account of 
the civil servant on the basis of such evidence as may be prescribed.

Benevolent Fund and Group Insurance:- All civil servants and their families 
shall be entitled to the benefits admissible under the West Pakistan Government
21.

The words “or grade” omitted by Khyber Pakhtunkhwa Ordinance No. IV of 1985.
Section-19 substituted by the Khyber Pakhtunkhwa Civil Servants (Amendment) Act, 2013 (Khyber 
Paklitunkhwa Act No. Ill of 2013) published in the Khyber Pakhtunkhwa Government Gazette 
Extraordinary dated 22"** January, 2013.
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wIkalat NAMA^v^

■mIN THE COURT OF
/ /f

'~^^,yiS^^Appe!la'ntfs)/Pelitionerf.s)

VERSUS

Respondent(s)

I/We do hereby appoint
Mr. Khalecl Rchman, Advocate in-the above mentioned case, to do all or

: any of the following acts, deeds and things.

1. To appear, act and plead for me/us in the above mentioned case in 
this Courl/Trihiiiuil in which (he sainc may he tried nr licjnci am!
any other proceedings arising out ol or connected therewith.

2. lo sign, verity and lilc or willKliaw all procecdiiigs, pctiliojis, 
appeals, alfidavits and applications for compromise or withdrawal 
or for submi.ssion to arbitration of the .said case, or any other 
documents, as may be deemed necessary or advisable by them for 
the conduct, prosecution or defence of the said case at all its stages.

3. To receive payment of, and issue receipts for, all moneys that may 
be or become due and payable to us during the course of
proceedings.

AND hereby agree:-

That the Advocate(s) shall be entitled to withdraw froma.
the prosecution of the said case if the whole or any part
of the agreed fee remains unpaid.

In witness whereof I/We have signed this Wakalat Nama 
hereunder, the contents of which have been read/explained to
me/us and f^Illy understood by me/us this

Rested

Kh ajc^Re h m
Advoca esl:

9-B, Haroon I^nsion
Khyber Bazar. Peshawar


