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BEFORE KHYBER PAKHT UNKHWA SERVICE TRIBUNAL,
PESHAWAR.

SERVICE APPEAL NO. 353/2013

Date of institution ... 05.01.2015
Date of judgment ... 25.05.2016

Muhammad Haroon Khan
S/o Muhammad Farid Khan
R/o Village Gidarai, Tehsil and District Battagram.
Ex-Drawing Master, GMS Bartoni, Mansehra.
: (Appellant)

1. The Government of Khyber Pakhtunkhwa through Secretary,
Elementary & Secondary Education, Civil Secretariat, Peshawar.
2. The Director, Elementary & Secondary Education,
Khyber Pakhtunkhwa Peshawar.

3. The District Coordination Officer now Deputy Commissioner,
Manschra. . k :
o (Respondents)
SERVICE_APPEAL UNDER SECTION-4 OF THE KIHYBER PAKHTUNKHWA
SERVICE TRIBUNALS ACT, 1974 FOR _REINSTATEMENT OF THE
APPELLANT INTO SERVICE AND FOR ALLOWING HIM THE CONSEQUENT
RETIREMENT AND PENSIONARY BENEFITS ETC ON ATTAINING THE AGE.
OF SUPERANNUATION I'OR WHICH APPELLANT FILED DEPARTMENTAL : .
APPEAL BEFORE THE APPELLATE AUTHORITY BUT THE SAME HAS: NOT : j
YET BEEN DECIDED. f
' — !
: EY i
Mr. Khaled Rahman, Advocate. . Forappellant. s jf
Mr. Usman Ghani, Senior Government Pleader. For respondents. i
f
MR. ABDUL LATIF . . MEMBER (EXECUTIVE)
MR: PIR BAKHSH SHAH . MEMBER (JUDICIAL)

' /

ABDUL LATIF, MEMBER:- Facts giving rise to the instant appeal are thal
o . . M j

" the appeligifl "\p'pintcd as Drawing Master on 13.12.1978. That in the year 199,‘3",

appellant was faléely implicated in a murder case vide FIR No. 128 dated 14.04.1999 duc -

to family animosity of relatives and was thus arrested in pursuance of the FIR. That after




the arrest of the appellant he wés suspended w.e.f. 26.06. 1999 vide order of thé even date,
wﬁich suspension was continued/extended vide iorders dated 05.06.2000, 13.09.2000,
07.12.2000 and 05.06.2001 abut thereafier, the suspension was not extended vide entries at
page 13 & 15 of the Service Book ibid. That subsequently appellant was challan‘ to the
Court of Session JuAdge, Battagram an(i after conclusion of the trial he was convicted and
sentenced to death vide judgment dated 23.06.2001. Being aggrieved of the judgment.,
appellant filed Criminal Appeal before the Peshawar High (;()urlq Abbottabad Benceh, which
was partially allowed vide judgment dated 19.02.2003 and the death sentence was
converi_ed into life imprisonment. Being mnher aggrieved, appellant yet preferred another
appeal before the Supreme Court of Pakistan, which was also partially allowed and the
sentence was further reduced vide judgment dated 07.12.2001. In pursuance of the
judgment of the Hon’ble Apex Court, the appellant was later on released 'from'capiivity
after serving the sentence. That the date of birth of the appAcllam 1s 01.01.1952 and
therefore his date of retirement falls on 01.01.2012, on which date the appellant was behind
the bars. That afier the release, appellant preferred department appeal before the appellate
authority for reinstatement and consequent retirement and pensionary benefits cte. but the
same has not yet been d.ecided, hence this appeal with a prayer that on acceptance of the
instant appeal, the appellant may graciously be reinstated into service and be consequently
allowed retirement on attaining the age of Lsuperapnuation and the conscquent pensionary
benefits ctc for the service appellant rendered.

2. The learned counsel for the appellant argued that respondents had not treated the “
appellant in accordance with law, rules and policy on the subject and acted in violation of
Article-4 of the Constitution of Islamic Republic of Pakistan. He further argued thar

appellant had at his credit 22 years regular, continuous and meritorious service record and:
was entitled for pénsionary benefits under the rules keeping in view the peculiar facts and

circumstances of the case. He further argljcd that appcllant was first suspended from

service which was not extended hence as per rule-6 of the l & D Rules 20171 stand

reinstated in service. He further argued that the appellant had n()t'.becn terminated from his

service therefore on the date of retirement on attaining the age of supcrannuation, the




appellant was a civil servant and stood entitled for retirement benefits under the rules
adding further that the offence which the appellant was charged with was not one of moral
turpitude and therefore the same did not fall within the definition of misconduct as per rule-
2 (1) (vi1) of the E & D Rules 2011 therefore was gntitled for reinstatement and retirement

benefits. He prayed that on acceptance of the instant appeal the appellant may be reinstated

in service and may consequently be allowed retirement on attaining the age of

superannuation.and to consequent pensionary beneﬁté for the services he rendered.

3. The learned Senior Government Pleader resisted the appeal and argued that the
appellant had been convicted by the competent court of law which was modified by the
H(m’bl@ High Court to that of life imprisonment. He further argued that the appeal before
august Supreme Court of Pakistan also met with the same fate and the conviction remained
intact. The learned Senior Government Pleader contended that the departmental appeal
Beforc the appellate authority was barred by time hence the aﬁpcal before the Service
Tribunal 1s automatically time barred particularly when there is no application for
condonation of delay. The learned Senior Government Pleader further contended (hat the
appellant reached to the age of superannuation on 01.01.2012 the date on which the
appellant was behind the bar and instituted the instant servic‘c‘ appeal after lhis
superannuation. The learned Senior Government Pleader requested that the appeal may be
dismissed as all codal formalitics have been flfilled and ‘the impugned order s

commensurate with the gravity of misconduct committed by the appellant.

4. Arguments of learned counsels for the parties heard and record perused.
5. From perusal of the record it transpired that the appellant was appointed as Drawing

Master in 1978 and was criminally proceeded in case FIR No. 128 dated 14.04.1999 which
culminated into death sentence and on Appcal there-against the same was converted into life
imprisonment by the Peshawar High Court. The said sentence was reduced by the Supreme
Court of Pakistan vide judgment dated 07.12.2011. The appellant while _undcngoing

imprisonment superannuated on 01.01.2012 and thereafier relcased from jail after serving

the imprisonment. e approached the departmental authority for reinstatement and

consequent retirement and pensionary benefits which were not decided hence his resort o




the Tribunal. From pc;rusal of the record the Tribunal is of the view that the appellant was
criminally proceeded for his involvement in a murder case for which he was f)u11i—slﬁc(i by
the competent courts of law. In so far as conduct of departmental proceedings are
concerned, he was initially suspended from service which was not further pursued by the
departmental authority as the record is silent in this regard. The claim of the appellant to
have got retired as a civil servant and his claim for formal retirement on superannuation
and payment of pensionary benefits requires to be looked into by the departmental
authority in light of relevant law/rules. In the circumstances, we deem it appropriate 10
remit the case to the respondent-department with direction to examine the pending
departmental éppcal of the appellant on its merits strictly in accordance with law and rules
and decide the same within a period of 60 days aﬁér the receipt of this judgment. Parties

are, however, left to bear their own costs. File be consigned to the record rogm.

ANNOQUNCED ' '
25.05.2016 ' : ’
o f' .

(ABDUL LATIF)
Member

= .
(PIR BAKHSIT SHAT
Member
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‘24.4.2_015 o Appcllam in person and . Mr. Zlaullah GP Wlth Javcd
.. Ahmad, Supdt. for the respondents present Counscl for 1hc

'appellant is not available. To come up for arguments on .

24.11.2015.
MEMBER
24.11.2015 ‘ Counsel for the appellant and. Acylc'll:‘ AG for respondents

ipresent. Arguments could not be heard due to learned Mémber

(Judicial) is on official tour to D.I. Khan. 'lfherefbre, the case.is
' adjourned to lLZ ’ft /&é_ for arguments.

(A

Member

122.04.2016 Counsel for the appellant and Mr. Usman Ghani, Sr. GP for
l'respondents present. Arguments heard. To come up for order on

17.05.2016.

S

Member Melnber
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28.3.2014 Counsel for the appellant and Mr. Khurshid Khan, SO
‘ for respondents with AAG present. Written reply has not been

received, and request for further time made on behalf of the

respondents. A last chance is given for written reply/comments
on 30.6.2014.

'30.6.2014 - Clerk of counsel for the appellant and AAG for the
respondents present. Neither written reply has been received on
behalf of the respondents nor representative of the respondents is

present despite last-chance given for submission of written reply on

7 t a2
EIR

the previous date. The learned AAG requested for further time on

the ground that he could not establish contact with the office of

DEO, E&SE, Mansehra. On the request of learned AAG, another
last chance is give for written reply/comment.sL on 28.10.2014.

fe
3

>

28.10.2014 N "7 . Clerk of counsel for the appellant, M/S Khurshid Khan, S.0 for
respondent No.l and Mosam Khan, AD for respondent No.2 with Mr.

Muhammad Adeel Butt, AAG for the respondents present. Written reply
has not beén received on behalf of the respondents despite another last
. chance gi‘ven for the purpose on the previous date. Therefore, the right of

» the respondents to submit written reply is forfeited. To come up fc,\r

arguments on the available record on 24.04.2015.



17.05.2016

25.05.2016

Counsel for the appellant and Addl. AG for respondents
present. Order could not be announced due to learned Member is

an official tour to A/Abad. To come up for order on 35.5.2016.

—

Member ber

Counsel for the appellant and Mr. Usman Ghani, Senior
éovernment Pleader for respondents present. Arguments heard and
record perused. Vide our detai_led judgment of' today placed on file, we
deem it appropriate to remit the case to the respondent—departmen‘g’v
with direction to examine the pending departmental appeal of thei;:
appellant on its merits strictly in accordance with law andﬁrules and
decide the same within a period of 60 days after the receipt of thi:é'if

judgment. Parties are, however, left to bear their own costs. File be,

‘consigned to the record room. . - E ‘f:.

ANNOUNCED
25.05.2016

= T
MEMBER

.

’
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10.9.2013 No one 1s present on behalf of the appellant. M/S Khurshid Khan,
SO for respondent No. 1 and Mosam Khan, AD for respondent No. 2 with

AAG for the respondents present. To come up for written reply/comments

on 1.1.2014.

01.01.2014 Counsel for the appellant, M/S Khurshid Khan, S.O for
respondeht No.1, Javed Ahmad, Supdt: for respondent No.2 with
AAG for the respondents bresent. Written reply has not been received.
On the request of representatives of the respondents, another chance is

givel:i' for written reply/ comments, positively, on 28.3,2014.
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3. 28.3.2013

Counsel for the appellént present and heard:

Contended that the appellant was appointed as D.M on

13.12.1978. In the year he was falsely implicated in a

murder case vide FIR No. 128 dated 14.4.1999. He was

suspended w.e.f. 26.6.1999. In pursuance of judgment of -

- the Hon’ble Apex Court, the appellant was released afler

4. 28.3.2013

serving the sentence period. The appellant :preferred a
departmental appéal for his re-instatement and consequent
retirérﬁent benefits but with no response. Hence, the instant
appeal. The leame& counsel for the appellant further argied

that the appellant has not been treated in accordance with

law. The appellant was innocent and falsely implicated in a

false murder case. The appellant has not been terminated

from service, therefore, he is entitled for pensionary

benefits under the rules but the same has been refused to .

him without any reason. Points raised need consideration.

The appeal is admitted to regular hearing, but subject to all
llega'l objections. The appellant is directed to deposit the

security amount and process fee within 10 days. Therealter,

notice be issued to the respondents. Case adjourned to

. 3.6.2013 for submission of written reply.

M

This case be put before the Final Bench for

further proceedings.




. Form- A

" FORM OF ORDER SHEET

Court of _ _
Case No. 353/2013
S.No. | Date of order Order or other-proceedings wéth signature of judge or Magistrate
Proceedings ) '
1 . 2 . ‘ 3
1 ' '11/02/2013 The appeal- of Mr. Muhammad Haroon Khan

resubmitted today by Mr..Khaled Rehman Advocate may be
entered in the Institution Register and put up to the Worthy

Chairman for preliminary hearing.

R
RE rs%lz‘i(\:k 7 C
This case is entrusted to Primary Bench for pliélimin'a '

hearing to be put up th;e}e on ‘,,22 - 3 "—'.;\0/3 \

RRI R

e —————— -
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" " This is an appeal filed by Mr. Muhammad Haroon Khan today on 04/02/2013 for his
‘ reinstatement against which he preférred a departmental appeal on 12.11.2012 which is premature as

faid down in an authority reported as 2005-SCMR-890.

As such the instant appeal is returned in original to the appellants/counsel. The appellant would .
be-at liberty to resubmit fresh ’appeat after maturity of cause of action.

.
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. SERVICE TRIBUNAL

_ KHYBER PAKHTUNKHWA
PESHAWAR.

MR.KHALED REHMAN ADV. PESH.-
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' Muhammad Haroon Khan

| The Govt. of KPK and
i others

Versus

«ce....Appellant

| Memo of SerV|ce Appeal

.
----------------------------------------------------------------

\ : =
5 Extracts from the Service A 713
Book W .
3. |FLR. 14.04.1999 | B | .0-14
4 Judgment of the Sessions 23.06.2001 C 15-29
Judge, Battagram
. 2 . .
5, Judgment of the Hon’ble ngh 19.02.2003 D 30-47
Court, Peshawar
Judgment of the Hon’ble
6. Supreme Court of Pakistan 07.12.2011 E 48-54
7. | Departmental appeal F 55-5%
8. | Wakalat Nama ) -

Dated: 2/ _Ol s ov2013

| Through

9-B, Fraroon Mansion,

Khyber Bazar, Peshawar.
Cell # 0345-9337312
"i.‘f‘:.
. , s
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. BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWA%&\%

//&/;

Service Appeal No. 307> /2013

Muhammad Haroon Khan | ' v” E' .,gvz
S/0 Muhammad Farid Khan 2K

Pe
R/o Village Gidarai, Wb o2 =
Tehsil and District Battagram. . - meed
Ex-Drawing Master,
GMS Bartoni, Mansehra...................o....... Appellant.

Versus

1. The Govt. of Khyber Pakhtunkhwa
through Secretary,
Elementary and Secondary Education,
Civil Secretariat, Peshawar.

2. The Director,
Elementary and Secondary Education,
Khyber Pakhtunkhwa, Peshawar.

3. The District Coordination Officer
now Deputy Commissioner,
Mansehra.........cooooeiiiiiiiin Respondents

4. Il Egtucats o af#/('cw M ansehva.

SERVICE APPEAL UNDER SECTION 4 OF THE
KHYBER PAKHTUNKHWA SERVICE TRIBUNALS
ACT,. 1974 FOR REINSTATEMENT OF THE
APPELLANT INTO SERVICE AND FOR ALLOWING
HIM THE CONSEQUENT RETIREMENT AND
PENSIONARY BENEFITS ETC. ON ATTAINING THE
AGE OF SUPERANNUATION FOR WHICH
APPELLANT FILED DEPARTMENTAL APPEAL
BEFORE THE APPELLATE AUTHORITY BUT THE
SAME HAS NOT YET BEEN DECIDED.

~ On acceptance of the instant appeal, the appellant

may graciously be reinstated into service and be

B

‘ x;‘%“;x
S

&
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consequently allowed retirement on #ttaining the age of.

superannuation and the consequent Pensionary benefits

~etc. for the service appellant rendered.

Respectfully Sheweth,
Facts giving rise to the present appeal are as under:-

1.  That appellant was appointed as Drawing Master
on 13.12.1978 and performed his duty regularly
and continuously to the entire satisfaction of his

superiors and thus-has at his credit long drawn

meritorious service. He was lastly serving at GMS

Bartoni, Mansehra. (Copy of Service Book

Annex:-A)

2. That in the year 1999, appellant was' falsely
implicated in a murder case vide F.ILR. No.128
dated 14.04.1999 due to family animosity of
- relatives and was thus arrested in pursuance of the

F.I.R (4nnex:-B).

3.  That after the arrest of the appellant he was
suspended w.e.f. 26.06.1999 vide order of the even
" date, which- suspension was continued/éxtended
vide orders dated  05.06.2000, 13.09.2000,
07.12.2000 and 05.06.2001 but thereafter, the
suspension was not extended vide entries at Page

13 & 15 of the Service Book ibid.

4. That subsequently appellant was challaned to the
Court of Session Judge, Battagram and after
conclusion of the trial he was convicted and

sentenced to death vide Judgmenf dated

T



23.06.2001 (Annex:-C). Being aggrieved of the
Judgment, appellant filed Crirhinal ‘Appeal before
the Peshawar High Court, Abbottabad Bench,
which was partially allowed vide Judgment dated

19.02.2003 (Annex:-D) and the death sentence

was converted into life imprisonment. Being

further aggrieved, appellant yet preferred another

appeal before the Supreme Court of Pakistan,

which was also partially allowed and the Sentence
was ﬁthher- reduced vide Judgment dated
07.12.2011 (Annex:-E). In pursuance of the
Judgment of the Hon'ble Apex Court, the appellant
was later on released from captivity after serving

the sentence.

‘That the date of birth ‘of the appellant is

01.01.1952 and therefore his date of retirement
falls on 01.01.2012, on which date the appellant

was behind the bars.

That -after the release, appellant preferred
departmental appeai before the appellate authority

- (Annex:-F) for reinstatement and gconsequent

retirement and pensionary benefits etc. but the

same has not yet been decided, hence this appeal

inter-alia on the following grounds:-

- Grounds:

A.

That Respondents have not treated appellant in
accordance with law, rules and. policy on subject
and "acted in violation of Article 4 of the

Constitution of Islamic Republic of Pakistan, 1973

o
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and unlawfully refused to reinstate the appellant
and allow other service benefits, which is unjust,

unfair and hence not sustainable in the eye of law.

That appellant was innocent and was falsely
iinplicated in the case due to enmity of the close

relatives with the deceased party and was

convicted on the basis of false evidence adduced

by the opposite side. When appellant preferred
appeal before the Apex Court, during the pendency

of the -appeal, almost the sentence of life

imprisonment was served out and perhaps due to

that reason, the Hon'ble Apex Court refrained from

delving deep into the merits of the case.

That be that as it may, the offence which the
accused was charged with, was not one of moral

turpitude and therefore, the same was not falling

within the definition of misconduct as per Rule-
2(1)(D)(vii) of the Government of Khyber
Pakhtunkhwa Government Servantsl (Efficiency &
Discipline) Rules, 2011, therefore, appél.lanf is

entitled for reinstatement and retirement benefits.

That till date, appellant has not been terminated
from his service, therefore, on the date of
retirement i.e. on attaining the age of

superannuation, appellarit was civil servant and

therefore, he is entitled for retirement benefits

under the rules.

That initially appellant was suspended from

service and the period of suspension was extended

’ R
R
Rt
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for sometiiné but the same. was not further

extended and as per Rule-6 of the Government of
Khyber Pakhtunkhwa Government ~ Servants
(Efficiency & Discipline) Rules, 2011, if the
period of suspension is not extended within 30
days of the expiry of initial period of suspension,
then the Govt. servant stands reinstated and as per
Civil Service Regulétions} 420(c) A suspension.
followed by reinstatement does not entail forfeiture

of past service.

That similarly under Civil Service- Regulations
417-A, if an officer who has been suspended
during enquiry into his conduct, attains the age of
superannuation before the completion of the
enquiry, the-disciplinary pfoceediﬁgs against him
shall abate and such officer shall retire with full
pensionary benefits and the period of suspension

shall be treated the period spent on duty. Similar

‘references can be made to Civil Service

Regulations 416 & 417. A person is also deemed
suspended when he is arrested in pursuance of a
criminal offence. “

3}

- |
That appellant has served the Govt. for about 22

years regularly and continuously with meritorious . -

service record and is entitled for the Pensionary

benefits under the rules and keeping in view the

peculiar facts and circumstarices of the case,

appellant is entitled for pensionary benefits in the

interest of jusfice and fair-play.



"l
<Z

.
It is, therefore, humbly prayed that the instant -

appeal may graciously be accepted as prayed for above.

Any other relief as deemed appropriate in the
circumstances of case not specifically asked for, may also

be granted to appellant.
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_Muhammad Farld resident

:Tehsil and District

taccused:

FIR KO: 128, dated 14,4, 1999
under section 302/324 FPC,
Police Station Batagram

. . 3
Cun . oyl

~ ?

AN } .

a oA
“

Present; Frosecution conducted by SPP assisted by
Qazl Shamsudln .advocate ﬂnnsehra

IR ( R ;'-q

Defence conducted by Mr, Ghulam Muutafa Khan gwati

advocate, Mansehra,

Y S K ST B N T

JUDGMENT ; ‘
' 1. Accused Haroon was eent uo to stand )

trlal in case FIR NO 128, dated 1.4, 1999, under
sectlon 302/324 PPC registnred at Pol¢ce Btation

Y

Bé’f&‘gr&l!h - ! . . .
- ' . .o :
¢<;;;,6-3” 2. Brief facts of the prosecution case are
’;‘:SSIL;L'S J lenge‘

that on 44 4.99 at 1545 hours Husafar 5hah aon of

Chatay , caste Pathan aged 50/55, reszdent of Banda

patagramnly

Bala TehSil and Distrlct Batagram made reoort before :
s 'Q,]‘L’:p ‘ -

Certified U/a 87 oiljhtz!};gmmgd Banaris Khan A.SI . m emergency war% Civil

Q-e-g ofgier 198Hpsvital Batagram to the effect that he is oenant

F.- O)

of Nadlr Khan son of Sumandlr Khan and Dildar Khan oo

Che . e

son of Sher Arzal Khan That on the day of ooourrence

Examiner
District & Snsea sinns

'Jﬁ alongwith Nadir Khan son of "Sumandir Khan and Dildar
Batgmm R : '

of. Giddr:. 1’ 'S Kuza. Bugda‘ .

BATAGRAM, * . . yyee. )
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gg4

ne
trial, Prosecut:.on An support or the charge, examined

*

L A

H
04//‘- Pl ~ ' f“ b

.2.

Khan.son of(Sher'Afzél Kpan, had- come to District"1_ ’
Kitéhary Batagran in.connebtion,with a case, Aflter, .
attendlng the. court proceedings;, when they‘reéched;qﬂ.
near eastren gate of the court, it was, abnﬁt 1515 hours
in.the mean time, Muhammad Haroon' son of Farid re31dent
of Gaidrri started flring at them with flre arm ,Lrom

the fron"31de ‘As~a Tesult of which. Nédlr Khanzwaqhv |
hit and injured on his belly with one bullet uhile,, w o ;@f

Dildar was’hlt ‘and - got 1njured .on ‘his. right~81degphg q T

w- é

with 2nd bullet and both. of t‘hem fell: down on the‘, s *Eg
ground, Accused then decamped from the. spot The i} '

_occurrence was .stated to haveibeenuseen y many 5 .
A UREE 4

U ;
NN

other people present on the spot besides him,- ;f»

xr

Motive for the occurrence is prevmous blood feud PO .

Sty e e v*amuwo\vm. AP

He charged accused Haroon for-the;ccmmissionrqrﬁpgeﬁpgﬁgf

-offence, The . report. of-complaiﬁant was#redﬁcedﬁinto“mfﬁi

writing by: Banaris Khan AST 1n -the shaperof. Murasila v
on the basis of which case vide FIR KO:128,: dated oy
.4, 1999 u/s 302/324 PPC was’ reglstered agalnst the
accused, o ‘;; BRI jﬁ DR .

| 3, After completion of the inf;stigatiqg;
local police through prosecution branch submitted
challan before Judicial Magistrate, Bataéram,whq,“ﬁ,f;-z

after compliance of nrov1sxons u/s 190(5) LCr, P G 7

-

sent the. same to this court for trial, .xjé Exéﬁ

4, Accused was summonad from Jail ,-Who..’ ,35

appeared and after compliance of provisionms, “/5u<in

265C Cr.P,C formal charge was. framed and served.; f“}‘ -

upon him, to whlch he pleaded not guilty and clalned

MY A:.< M
‘. —gaeds ”‘"& w -»aw-. A AN -

11 witnesses .and closed 1ts.ey1denca The resume of




L.

.

by

,02

Cerfified L/4 87 o?c?used recovered oneé black belt .P3 alongwa.th Kash P4
Q-e-s order 1934 30 bore Pistal from the wast of the aCcused. m '

Examiner

* District & Soszions
Batgram

marginal wztness to recovery memo Ex, Pw «2/1 vide which

C e Ghs gu @3 Nadir Ehan, same was packed and seaLed 1nto -parcel. in.,.

Judige

/*son of Sher Afzal Knan k aged 29/30 years caste Swatl

.‘}3 Cﬁ? 1.9

\ﬂ Y,
\ -
: |
o ;Z \
3. | E
- ‘ \
e e gt - . - N ’ ,'v
5. Pwq 'Muhammad Afzal THC:; . = i=i-
- 5.. Pn.receipt of Muras:ua s e mcorporated
- '"LA**& . SR
its contents into the FIR, EX.PA, FIR EI PA is 1§%?1s A
MR RS g e
hand ertlng and ‘bears his true 81gnature . B

.
R ey _-\ it 4
et A Y

_ Pw2 Abdus Samad I? C 157.
6. This Pw brought the Murasila to police - ""

IRTTPTRCE

station for the registration oi‘ the case., He is also

. R A v ip"; B :'“_’
1,0 took into his possession one blood stained ahirt of

deceased Dildar white in colour, kmd K T P‘! hs.nded

.
. '“\a‘k K
N

overto him by doctor alongwith post morf:em report

I

same were packed and 8ealed into pa.rcel by the 1 O

el Iia

in his presence,

Pw3 is Attaur Rehman son of Muhammad Furqan- :

7 This Pw deposed that 1.0 :Lnspected ther 8pot

in his presence and durirg: spot mspectlon he reeovered

‘!.“ .,.

some blood stamed earth from the place of m;jured Fe

PR
hig Dresence, "In his presence I_O also recovered one -

!'—’

v
P IR

empty shell of 20 bore’ Pa glv:mg smell of i‘resh i

- St AP J»; :'A;".
discharge near the place of accused 81tua.ted ingide

the gate on the westren side of-the stairs and took"’ : s
Il PR S gi 'l

the same into h:.s possess:l.on v:.de recovery- inemo Exa 3/'1

Pwy Aq1l Kha.n son of Samar Ali Khan‘«r"‘ S

i

!
8. He is marginsl witness to recovery memo G ! E
i
f
i

2 >,_»:~'-

Ex_ Pw,4/41 vide which I .0 during the personal search of

& -r'| - e .

in his presence - and’ in hresence of I'EC Amjid Hﬁs f ¥
PwS doctor Fazal Qayum, M.0: DHQ hospltel Batagrm'
3 n.i e sy

9., On 4.4 99 at 3,30 B he examned -Dildar - :

B
BN A

.

A Sl .:.:.,.,.........._- et ﬂ""‘_‘{"}“”
R s .
(S :

resident of Banda Bala brought by ASI P.,S Batagram and ozx

extemal examination he round the i‘o.!.lom.ng- e

s

-

i

Y .
o
e T
ey

N
Lt

o T
. M
e v e A 2
=

-~
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1

Nadir Khan son of Smandar Khan, aged abnut T yea.rs ,
r/0 Banda Bala brought by ASI P S Batagram "and
‘examined him at 5 30 Pﬁ and found the followzng,rﬂhﬂr,

1

i

iy IR 8
b -

ally

.40

An entry wound of a fire arm on anterior )
aspect of r:i.ght chest xm- between 8th and gth
inter costal space “gbotit ' § X ,3. " in size Y
skin ¥=x into muscles and-body cav:.ty deep,
injured the vital organs, Patlent was, }n shock

S o R .“

sd

xxxxxx

treatment was g:Lven oL - 7, b ‘_ JVE
Probable duration of injury: 15 to 45, minutes,
Weapon of offence; Flre arm mgurn.es_ . ,; - BIPRER £
Natu:re of in:jury Grlevn.ous ) Slgantad
He prepared med:.co lega.’l. t'o th:.s effect whlch
s BX,PW.5/1,. . S TR BT

On the saﬁe day i e 4. 4-99 he examlnedh o S 3

,=
E. Fe¥

% M

113 reren

e

J-lw.i}-c; .

Ly 4o o%A sv%:“zu.:'

Eatry wound of fire arm in eplgastrium a‘oont »*‘ st
4 x 2" in size. Skin into muscle end body "
cavity (abdomen) deep, ... LA ;
Exit wound on. right buttock on the inner part

about 1 X 1" in size with everted margins 1% e

¥,
manhl |
.

D '*.

6 Tty o gy e 737 -
M
- YT T R
X [FORREN y

p-o7

Certified U/A 87 of the
Q-a-s order 1984

- manageument, : s TR A £ S

there was magsive bleeding from-:the iexitrwound

"and patient's blood pressuré" was not x‘*ec’ordéble;

Buergency treatment was given and patient was
referred to Ayub Teaching Complex for further:
t. )
Time between' injury :About 15 to 45 ninutes -
Caused by fire arm and in case of :both the™
injuries the nature of the injuries ‘were n S
grievous, Medico legal i‘eporttp, this 'affe'ét: v
prepared by him is Ex,Pw,5/2 , same is in. . - .
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his hand writing and bea‘grs his true- si@at_'ur‘e'f;,

1 T
i “ B..xgn.‘u y

a) 2~

On the same day i.e 4.4 199 at 4, Oo BM he’

.......

.

/3’ 07 conducted autopsy on the dead ‘body. o:t‘ D:lear Khan son of"». Yoo ':;

el

Sher Afzal Khan aged about 29/30 years, 'brought‘ by ASI B i
P.3 Batagram, idem;:.fied by Attaur. Rehman son_ of. Fn.rqan

r/o Shagay and Hasham Khan son of Jahangir Khan r/o e

Banda Bala and on external exam:.na‘c:x.on he found that-,-"; :
the deceased was a young healthy man of .about .30 7'&&?85::

LY A

with good body physique, eyes closed, shaved

oolour with ohalwar and Qameez,




'

’ .

e
- .

W6 P

.5’

“An"entryrwoundeof fire.arm on.right side:of

slower chest. between gth and gth
about ,} X ,}f' in size,

. u"u ‘”.’1"1

mter costal

-

\'ﬁ—vn
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TNTERNAL : EXAMINATION: .. Jn. thorax ,Tegion rlght plqu.ral

e .

OPINION:

IR

: % b
algu@@(

tb”
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’ O.)

Certified UIA 87 of the..-
Q-5 OF "u 1

S em
bt

Lat

',10.

Ao

’region'walls ‘wereinjured; peritonium was
.injured :and was full of blood,: stomaoh was

- JfRe ¢

cavity were found maured right 1ung'-ras m;jureg-
blood véésels were -found maured *'?In' abdomm&l

found in:jured and was full or br’sdr,u d.igeatei

‘material ‘small “intestine wastfozmd sinjured,

“Large" mtest:n.ne was found 1njured lit'er injarad,

+ In my, opinion”death of. the_ person.. is due to

Lyt P P

wn o ifire arm. m;jury, causmg mguries to the v:.tal

orga.ns 11ke ln.ver stomach periton:\.um lung,

;;.The .case,. of .death of severe haemorrhage

‘an -~ ‘; K . " ,
> = e 1Y

4 04
into shock and death e sB,
Probable “fime “ela apsed ~between um;]ury«
"About 1/2chour to>one..hour,

Cadla -

o Bt

e rese A

A AL e e [ E]

_Post mortem report consisting of £ive pages

‘._'Timq be‘qween death and pos'c mortem 10 to -15 minutes

colen and’ Vessles‘“ Injuries to*thesge: s»ructures

'? ‘regsultedinto.massive.:internal haemor,rhage
resul“ed

d rdeath +

includlng pect‘oz-ial is Bx,mM, Fre o Leg

“74 -t Afteripostimortem examination hewhanded over ,
s+ clothing of: the .deceased duly sxgned by Bim to i

gla s‘.

pol:.ce alopg\nth P .M documents’,
Investlgatmg 'Offn.cer made" &''query . -from: hin
‘regarding the’ ‘bullet, y;:a8; there .Was no. exit :

e

~ -+; wound .and-.he answered the query vide hn.s

renort dated 25.t|» 99 wh:l.ch is EI m’ and the

Rl
-

™16, mJ99 "

“'game ig dg followse‘ R ~—V~»:,k B

nHe* searched for the ‘oullet in- body cavity
but: did, no*" recover the bullet" o

e aZN 0N pTTRN L e

Pws Am:j:.d Hus&ain ASI:

.~ [ Lo
LI R A SN

He deposed that .on the d

; By
* R T :" > v g

"at about 9.00"AM he" alongwith': Jamilur Rehman 2o C 85

'left ‘for- village. Kohani.for. the. mvestlgation or a.

criminal. cage reglstered* u/s 1337 PPO jand .also. warrant

for .the'.recovery of-Wapda dues,: m,snpd-.ggamst personsy:

residents of village -Batagram

day ot occnrrer.ce W

o
oW

t;;r&*.e of warrant .




N

of wepda recovery..dues ., he.reached COIOny Batagram A

on Shamlai rOad he.heard report of flre shots and

report of hue and cries from the side of court\JnthQ

premises and also saw that people were running arter

. -
o B

a person He thought that some occurrence, might have ’fﬁ:

taken place in the court premlses so he walted for
a whlle and watched the 81tuat10n of runnlng or R
person and its followers He deposed. that ‘he was -
near the Aras Machlne of Malang Xhan on the upper side
at a shorter dlstance He got aszde , 50 that the

person runnlng , may not change his direétion At e

- -

Seeing them in uniform, He saw that the person running
a head of the neb was some time looklng back to the :
mob, There was a crylng in the mob calling every body
to catch hold of this man as he has killed two persons

in the court premises, The person was fully exhausteg,h.

\m‘v coming near us , he (this Pw) steped a head ~and .\,'

10" ggg@rested him As the smtuatlon was. veryumuch tense and
RIS

o3

ZQ \H

&.1.

Fxngﬁ
p‘i 0““;t 8‘;"& W

g o7

5, LG

by h*m S0 he made a wirless call to the P s on whlch

Incharge of polxe statmon Batagran Ramely: Banaris Khan b

rushed towards thm his place and he handed over the. **'w"'

accused to him, Banaris Khan inquired the name from the ;
87 of taccused and then conducted his personal- search" end.-

rrics recovered one walstler P3 of Pis tal 20" bore from theu

possession of accused in his presence’ and -in: presence cf_'

other wltness he took the Same into hls posuession
-and prepared recovery memo. Ex Pw.u/1, He: further depoeed
‘/z/that on the arrest of the ~accused he replzed that he SR
has not committed the murder Thereafter»hn accompanied
- Banaris Khan ASI to- the Place of occurrense angd - in his
presence s during the spot inspection Banaris Khan' A3T ~

plcked up blood stalned earth from the SpOu and.anvempty‘

ST e veeh ne et me s s

. - (3
ﬁ A !
Mo o

he was worried about +he security of the. person . arrested |
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060

of Wapda recovery.dues., he.reached Colony Batagram '

on Shamlai rOad‘.he.heard report of fire shots and ;;;;f

report of hue and cries from the side of court hﬁf&;x

premises and also saw that people were runnlng arter

a person He thought that Some . occurrence might have A.“ A

taken place in the court, premises so he waited ror
a whlle and watched the situation of runnlng or a
person and its -followers, He deposed . that ‘he waa Q:'

near the Ara Machmne of Malang Khan on the uppexr side

at a shorter dlstance He got a51de B0 that the

y
person running |, may not change his directlon ’r}*QLﬁA
seeing them in uniforn, He saw that the person runnlng
a head of the mob was some time lodkrng back ‘o the Qf"‘
modb, There was a crylng in the mob .calling every bod;y
to catch hold of ‘this man as he has killed two persons |

in the court premises, The person was. fully exhausted

\2%2;;}&60, coming Rear us , he.(this Pw) steped a head and .} =

/ﬁgﬁz;;;329ggmrested him As the situation was. very, much. tense and

@

L.

\P\g .- . o s
ce‘rf‘{ﬁg :’;;def“ SArecovered one waistler _}?3 of Pistal 3p j‘r_>or,e ..f._‘rqg',?1‘13.;;2..‘:.?‘}4.7.1" S
e possession of accused in his presence and ‘in presenceyof,f

other w1tness he took the Same into his possess1on ~
0
Y*?T\, - and” prepared recovery memo EX,Pw 4/1 He. further deposed
pist

B

G he was worried about the securlty of the .person.. arrested

by him 30 he made g wirless call to the P.S on whlch

Incharge of polxa statlon Batagran namely: Banaris Khan  :

rushed towards zhz his place and he handed over. the -

( accused to him, Banaris Khan inquired the.name from the
0 ﬁ

fﬂggcused and then conducfed his personal search- and:

<i7 /z/that on the arrest of the accused he replzwd that he
has not committed the murder Thereafter—he accompanied
Banaris Khan ASI to the place of occurrenée and im his

presence. | during the spot inspection Banaris Khan* AST "

picked up blood stained earth from the spot'énﬁjanyemﬁty‘:'

. -
._., b'ﬁ’""
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" his Statement,

‘#ﬂnsﬂﬁzlfi;:,

3?8@5&54

a8

o/

7o

of 30.bore Pistal: ‘from the spot P2 vide recovery’ memo
Ex,Pw.3/1 and.packed and Sealed . these articlest intoﬁ

different Parcels in hlS presence He was-also examlnedf*

LI ¢ ppem e

by the I0 u/s 161 cp P~C . ;‘,;.;~fma.3 e
Pwy is Musafar shah (complainant) i Ww,?g
1. He is complainant or the case and: hls'sfbat%

Statement has already been mentloned in the earller part*-

of this judgment He nas narrated the story of FIR in~«u»=nfﬁ ;,7

Pwg Nadir Khan (injuredy mv»wa»'->5i

12. He has narrated the same story as deposed
by complainant , Musafar shah, during hig c~xamim:;.tmn
in chief hence no need for his reproductlcn

i

PwQ Banaris Khan ASI.

" On getting informa ation about the present
oCcurrence he went to Civil hospital Ba,agram where ons

Musafar shah son of Chatary resident of Banda Balg - -

v oS
4 ?A-i

lodged report about the occurrence to h:m which he
-reduced The same into writing in the shape of Muralla
Ex,PA/1, After Tecording the sanme K he read over 1t.=

to complalnant who after admlttlng the same’ to be :
correct thumb impressed the same, He sent thls Hura81la-w
through Abdul Samad F.C'to P,S for reglstratlon of the
§3&. Thereafter he prepared injury sheet of Dildar’

D
. /eaw;\g?o
Teriift J&eceased then injured which is ExX.Pw,9/1, ‘He' also prepared

Q-e-s

Driﬂf‘

f3:°

crder 19

injury oheet of Nadir Khan Injured which 13 Ex <Pw 9/2

He deposed that within a short ‘Bpain Dildar injured -

F:'succumbed to the injury and he prepared hig 1nquest report

EX_Pw .9/3. -and his dead body was handed over to the doetor
for post mortem,eXamlnatlon and he also. informed Pollce
Station about the death of Dlldar deceased .He deposed i
that at thig Junecture he wag 1nformed by Amdid IHC tnat

he has arresteq the accused near Batagram village and on

g
.‘h

this information he (this ij went t?i?e’?Ff;formallllufﬁ-
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79
Certitied U/A 37tabtYR ﬁvestlgatlon of the cage to swo, = - . SRR e
Q-e-~3 order 1884 :

) En@mangr 3
Gaasines edge '
District 8-8 taram - |

fw/ 2

/1§97«

>

arrested the accused ang took his personal Search,-

During Search of accused he recovered one waistler blac’

......

colour alongthh & black belt which was attached ?o

the bla ck belt ; same is P3 and Py respectlvely ‘same ;5'

the accused and effected recovery, The skitcn is mx Pw.9/4~l§*”

Ther:after he inspected the Spot, and during spot inspectlon

he took into hig possession one empuy of 2z bore Plstal P2
and blood stalned earth vide recovery memo Ex Pw 5/1 iﬁ
presence of the marglnal wltnesses He sealed the empty
ln parcel No. 2 ang blood stained earth in parcel No 1.
Thereafter he recorded statements of‘marglnal wi nesses
u/s 161 Cr.P.C, He prepared site plan Ex PB on'the )
pointation of eye witnesses. He vide his appllcafion e
Ex, Pw,9/5 obtalned five days police custody ror the
accused, On 15,4_,99 one shlrt blood stalned P1 belodglhé'
0 deceased, Dildar Khan was taken 1nto posse881on by hzm
vide recovery memo Ex LW, 2/1 in- presence of the marglnal

thoe
v

wltnesses Same was packed and sealed 1Pto parcel ;3Hb'

N S 1‘"" §

recorded statement of Nadir Khan Pw in Ayub Medical Complex

4Abbottabad, On 2.4 .99 he took into his possession one :
shirt P5 bloed 8tained hav1ng corre5pond1ng cut marks i-
belonging to Nadir ¥han injureq Pw produced before him |
by Attaur Remman r/o Kuza Banda | same was. taken into.
possession by him vide recoverw'memo Ex Pw,g/s in o
bresence of the narginal wltnesses He also.récofdeafvv
Statements of mérginal witnesses, He sent blood stalned
earth and clothes to Chemical EXamlner/Seralogist v1de
his docket Ex, pw 9/7, He placed on file. the result of
Chemical Zxaminer which is Ex Pw,9/8, Then he banded over.

~
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T | 9. | Qé’ |

Pw1o doctor Ouzair Sabir,.ﬁyub Hedical-Cenplex SERRRTS
~ Abbottabad; ' _ N VT L

14, On and before 23rd Aprll 4999 he was posted

as Regxstear Surglcal " A" Unit Ayu‘o Medlcal Complex .

Abbottabad, Nadir Khan son of Sumandar Khan r/o Batagram

- was admitted in male Surglal A ward on bad Ifo- 24 under ~
admission No. 378/62 as a case of f:.re arm ingury m the”

abdomen since 44, 4 ‘1999,,He was Operated on the same day,

DR A gl st

This Pw iseued a Certlflcate in respect; ochuréery and .
the time of mternal m.jury, Certifa.catc tn this réapect* W ,:

» (c" M!Vlb%’«'

is Ex,Pw,10/1, which 15 in his hand wrltmg and bears S

his s:.gnature

Pw11 Fida Huhammad Khan Inspector

. v . .t
. v
3 S
- i

Tal
- A

15 He deposed that 1nvestxgatn.on ln thm caae o
was conducted by ﬁ' Banams Khan ASI He after complet:.on
of the 1nvest1gatz.on submltted complete challan in - '

\/'\a

this case on 5 Se 1999, He a.130 mterrogated the accused

.; ." 3

durlng the perlod of custody

vk
.. »\.

’76 Thereafter statement of accused was recorded

under section 242 Cr, P,C, wherem he den:z.ed the allegatxons

and professed :hmocence He nez.ther wished to produce oral

defence | however he placed on file photo copy of his -

_ application and phOtOcpleS or affldavz.ts which are Ex B'ﬂ
t}) ’ 0? to Ex,D7 and relied on these documents Hcever he dld nct

-ertified LA 87 of the I' :
Q-e-s graor 10¥%4Sh to be examined on oa th

17, I have heard arguments of learned SPI—‘ asm.sted

by counsel for complalnant zmdr-aefenceadmmse}} andnhave

tLie

Exariner one through the record,
istrict & Sessions olidye
b 4
Batgram, 18, The prosecutlon case mamly hmges upcn the

/ ] 07 / 2/ ; SRS TEE AN
eye seewaccount /evxdence furnlshed by Musa;t‘ar Khan o
‘ complamant Pu7 and Nagir Khan injured eye wltjzess Pwe, o
clrcumstant:.al evxdence in the shape of medic:a legal

reports of Dildar Khan deceased then m;jured and Nadir Khan

Pw, Ex_ Pw, «5/1 and Ex, Pw 5/2 reSpectlvely prepared by
¢

e m i e - .

[, N e m e o




" of Ayub Medica 1 Complex Abbottabad who onerated :fﬁtiff'“

0

.10,

doctor Fazal Qayu i .0, DHQ, hsespital Batagram Pus, &é_f=
post morten report Ex PM of Dildar Khan - deceased T

Prepared by the sa;d doctor who conducted autqpsy

on the person of deceased Dildar at 4 oo I after - :l:{f?fii3f,

his death in the hospltal and medical certlflcate

furnished by Doctor Ouzalv Sablr Pw1o Reglstrar

Nadir Khan 1naured Pw for flre arm 1njury' recovery N
of blood stained earth from the place ‘of Pw Nadir iw?f
Khan and recovery of an empty of 30 bore Plstal P2 glveng
smell of fresh dlscharge from the spot V1de recoveryAA

UL LIy
memo EX,.Pw,3/1 in presence of marglnal w1tnesses . e

possession of blood stained Qameez belonglng to Dlldar
deceased P by Banarls Khan AST ng vxde recovery memo
EX . Pw,2/1 in presence of the marglnal W Itnesees namely~
Abdul Samad F_C 157 and Gulfraz F, c 166 arrest of the
accused by Amjid HuSSaln IHC soon éfter the - occurrence
and recovery of black belt alongwlth black Kash or w“
30 bore Pistal froem the walst of accused at the tmme

of his personal Search after hl arrest by Banar;s Khan
ASI vide recovery memo Ex W 4/1 in presence of” :

marginal witnesses namely- Aq11 ‘Khan and Amald Hnssain b

Certified U/A 87 ofHC3 -statements of margmal w1tnesses of the' recovery
e

jer 1984 o
Q-e-s OV memos namely Abdus Samad F.C 157, Attaur ‘Rehman’ son’ “of L

‘.,

E)‘a""ﬁl‘ﬁvs
o Rt

pistrict Séchr&- 0

/8 .a9:7'/2//

Muha mmad Furgan Pw3, Aq1l Khan Pwy, Amald Hussaln IHC Pug, :
Benaris Knan 4SI(T;0) Pw1o and Fida Muhammad Khan SHO! P§11

and mot:ve : oy

ST e

19. I would like xo appreciate the above mentloned
pleces of evidence one by one to gee as to whether the
prosecutlon has been able to bring. home the” charge'agalnst
the accused beyond reasonable shadow of doubt or not,

20. At the very out set of my d,scuSSLOn I.

would like to say that it is

Jzefe-‘-' .

«
T w by a
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of Murasilva, 'Ex‘.,PA/*} ," was

Of half an hour soon . after the- cccurreizcé,, It is also

5, s . t,.o. .."7,; -..~“~‘. ': \“
worth mentioning hera ‘that it ig' 4 case of single accused,§

°nly oue person Ramely: Haroon has been Charged for b
R amd Wit

deceased and for

committing the murdep of Dildar Khan

attenpting at the 1ife of Nadir Khan Py effectively
thug /no question for Substitution and- mistaken 1deiit;.j:'_yj
" YR

0

" on the day of occurrence they glongwith Midar Iggd.'“'

sal

<

o -

come to District Kitehary Batagram in connection with

a case and after attending the court proceedings whe@n__;f .
they reached nesp the eastren gate of the court it .
!9 // Was about 3,15 PM in tne mean time Muhammgd Heroon, ‘Spﬁ;‘”f
' BT e
Certified L4/A 87 of the 3 ‘ WM :

Q-c-5 order 1069° Farid resident ot gagps started firing at them with'

Exaiminer P57 With ome bullet while piggar was hit ang got’ .

istric nRRines Iy - : :
district aégtgraﬂ; injured on his right side chest with se'co‘nd‘b'tﬂ.l et | WQ&&' ' ;
/?’ 07'/ /which both of them fell on the ground and-then acguae‘(‘i:;% [
decamped :.i‘rom the spot, Both these pyg ax . thcmgh lt:?éi,étte‘i'." i q%
¥ to each other gng the deceased but their ‘d:;s'&m;id p s ‘

lengthy cerosg examination by defence counselthe .

't.A: ) = x 1
AR

Statements of these Pus were not at all shattereq and. ",

defence failed to bring on recarg any maﬁéri‘gl R / . i

e . - S e e R

= s :77"’ T




./'Z— ;
srtified UIA 87 oF the
Q-e-s oyast 198%om the spot vide recovery memo Ex,Pw,3/4-duly testified

E) thr‘r—

. medical ev1dence

Medical Complex Abbottabad duly testlfled by Doctor

,asions PROSecution case,

A2.

coﬁtradiction.ig their statements intérse to discard
their.tesfimony,Athough_thére are some slightest

omissions and .addition .in thelr otatements but these .
are of trzvial nature and are not SquIClent to brusﬁéﬁf
aside their ev1dence Their presence on ‘the spot and
witnessing the occurrence 13 established in- toto u’fég

- v

23, Eye seen account of the present occurrence
furnighed by Musafar shah comolalnant Py and 1n3ured '
Pw namely: Nadir Khan Pwa flnd fully support from
edico legal reports of Nadlr Khan
injured Pw, Ex Pw,5/2 and medlco 1ngal report of Dlldar
Khan deceased then injured, Ex ,Pw 5/1 coupled w1th
medlcal certificate furnighed by Doctor Ouzalr Khan Sabir

4! T

Pw10 , who operated upon Nadlr Khan injured Pw in Ayub,,,

0y

Fazal Qayum Pw5 and chtor Quzair Sablr_Pwﬂo9 hose “"dﬂ'

statements were not at all shattereddduiigé'cross

o

examingtion, coupled with post morten report,,Ex;PM

of deéeased Dildar Khan furnished by Doctor Fazal Qayuﬁg

fully strengthen and corroborate the eye seén account ‘

of Musafar shsh complainant and Yadir Knan injured eye

w1tnessaﬁ . | _ IR
22, Moreover recovery of blood stained earth

rom the spot and recovery of an empty of 30 bore Pistal

by Attaur Rehman | Amjid Hussaln YHC, marglnal w1unesses

and Banarls Khan' I,0 Pwg further lend support to the .

23, Accused Haroon éfter the occurrehce fled:"

away from the spot and was chased by peOple and was .
arrested near Ara Machine of Ma lang Khan»ln Batagram"~ i
Colony by Amjid Hussain.IHC soon after the occvrrence»lfmiﬁa“qu'ﬁz}

and on conductlng his personal search one black: ‘belt P3».
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{the
ertéed Ug‘ 87 564 High Court, Peshawar,
Q-e-s OF

o
}uofﬂJ"“"‘

Qnes LS -

;yst"”le‘n+u<pr*

5" 07/

deceased Dildar Khan accordlng to their shari shareo
tunder Sec 5444 Cr F.C, or 1ndefault thersof to. undergo .

$ix(6) months imprésonment, He is algo conv1cted and

sentenced .to ten (10) years R,I and a fine. of. Rs
(fweénty

Nadir Khgn Py under sec;324 PPC ord

of fine he shall suf

of law_ He is also conv1cted and sentenced for

£
5
<

fo
alongwith black Kash Py of 30 ‘bore Pistal was recgvcwedf
from his waist by Banaris Khan AST in presence - of Aqll :%ﬂf"

PRI O
S
& b

Khan and Amjid Hussain TIHC vide recovery memo Ex Pw,a/q\*‘

s

N

ISR

This Tecovery memo was duly testified by Aq il Khan '

AmJjid Hussain THC, Banaris Khan ASI in their statements Y

which-were not at all shattered during cross’ examlnatlon

Thus arrest of accuqed soon after the occurrence while \5'

black Kash of 3n . bore from his posg.ession fully

runnlng from the Spot and recovery of black. belt alongwlth \ ,‘
L
;
support the prosecution case, i

24, Last piece of evidence ig motive, It 13'1
established from the evidence on file that¢ there" 1s O g',J
a blood feud enmity between accueea arnd the deceased '::‘_- FT##
party and on account of this enmlty Haroon accused :'  4'. .

committed the present occurrence,

25, The upshot of the above dlscu551on is |

that the prosecution has been ablo to bring home charge
against accused Muhammad HarOPn 3 beyond reasonable -
shadow of doubt, hence he ts liable to be conV1cted

for the offences with which he isg charged, Thus upon hls‘
conviction he ig conv1cted and sentenced to death for
the murder of deceased Dildar Xhan under S€c:302B PPC,

He 33 shall be hanged byneck till he dies subaect to the'

conflrmatlon of his ceatq Sentence by worthy Peshawar

c1rcu1t bench, Abbottabad, He: shall_ o
also pay Rs,

one lac as- compensation to the LRs of fllim

¥

.20, ooo/- -
housand) for attempt to commit Qatll Amad of

1ﬂdefault of; payment

Ifer one -Jear R I under the said qeﬁtion

B

N AT
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"' : © BTiev@&LS injury on the belly of Nadip Khan Pw'-  for ,‘-33';:‘-.;,
a termg of seven (7) years R.T and. Arsh amounting to ‘y\:l éﬁ*

' R s

accused under Section 324 PPC, He -shall‘ also pay A ,}'

Rs, 50,000/(Lifty thousand) ag compensation under sec;

Su4A Cr.P,C to Nadir Khan Pw, or-indefat;lt thereof -

to undergo six (6) months Mprisonment, Benefit of sec; .

v

382B Cr.pP.C isigiven to 'accused/t_ionvict, Accused: ‘

" present in custody and is sSent back to Jail, He ig

directed to file an appeal before worthy High Court, - '_

o en Yo 5 i T > St

5.
. B s
ﬂ-mwwwwﬁ—‘

circutt benech Abbottabad against hig conviction,
within Seven days, Copy of the Judgment be given to -
accused free of COSts, A reference be nade to By

worthy Peshawap High Court :circuit bench  Abbottabad

under sec, 374 Cr,P_C, GCase pro-pexty;gbezikepf‘:tﬁ.ptact‘ ) i% ;
' tilk-period of appeal /revision, R g g '
) Announced, | ) ;
| /) /Y 23.6.2001, SN R
Certifieq Usa 87 of tha . |  (Shan ¢ *,,/ .
"OS order 4gg, essions JUG e

v
‘ Examiner
Eriet B S&SSi-’)hg Ry ?N..Ote-‘
Batgram. '

[§-07 )t
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o o o . GS&PD. NWFP. 472 RPHC. 10060 Fu—2-12-98—(22) . @
- \7:«) : , ‘ ‘ ]%dgment Sheet
A "IN THE PESHAWAR HIGH COURT, PESHATAR, CTECUTT 38
L ABBOTTARAD,
. J[ﬂﬂ(lAL:DFI%ﬂITNﬂE\]X, :
v C‘o’ﬁ No..//Z........;..of,. 9(‘??%....‘199 .
, JULGMEN’I‘ ' :
Date of hearing .. 30../9 ;.,QZ',P .37, /6 Z('Z’ﬁ R SO
Appellant QY]O/’m’“”’““..{m/_{ffff,ﬁ:fn r3‘7 /.5 A l'{t t(j Aeht ay I<lu'f T

C’//:.:L l'I?Hu:;( ‘:«.Kalu " u(.H l-}t‘wcu"t‘tfk-
Respondemlgﬁ‘we-) 121 Moy M,/wuwd Al Khen DAG
: }‘ g/\‘:IMS}t{'{i D'V) }' Ve Cor t( 7') (f’ p(‘/( :/‘\(u '

SHATIZAD AKBAR KHAN, J.m " Muhammad Earoon, the
-colrivi,.pt‘ has filed this appeal agsinst the judement
dated 2%2.6.2001 recerded by thé learned Sessions |

Judge,Batagram, whebgby the appellant was convicted

A i ‘ ‘ : -
wnder section 302-B 6f. PPC and was sentenced to . - T
Uy - ' ”

death and to pay Rs.?,00,000/- (one lac) as

B
{ FTies
- . AN

compensation in terms of section 544-A Cr.P.C.,

il

to the legal heirs of ths deceased or in default

of payment of compensetion amouat he was to undergo

s5ix months imprisenment. . He was alse convicted

under section 324 PPC"for an attempt; to commit

‘Qatle-e-Amd' of Nadir Khan PW and wss sentenced

" R.I. ' ‘ .-
to 10 years/and a fine of Rs.20 000/~, In default

of payment of fine he'was to undergo one yesr
. . . -~ .

further imprisonmentiHe was also sentenced to @ -

o . .
4

(

seven years imprisonilent for causing griévous
' . E

injury to PW Nadir K¥Wan and 'Arsh' smounting to i

Rs5.1,00,000/~ under section 33%7.D P, He was
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in’ Police Statfoh, Ratagram under section 302/

also ordered to pay Rs.50,000/- as compensation

under section 544—A Cr.P.C. to Nadir Khan or to

suffer six months imprisonment; for default in

payment of the compensation amount, VBenefit of

-section 382~-B CriP.C. was, however, extended to .

the ‘appellant.; -

2. ~ On 14.4}5999 on the. report of complainant .

- Musafir Shah PWi7, & '"Murasila' Ex.PA was -

i

: . !
recorded by Banaras Khan ASI PW.9, which . '

culminated into registration ef case FIR No0.128

324 PPC, Musafir Shah charééd the appellunt for’
causing injuriégéto Nadir Khan PW.8 afd to Dildar-

Khan by firing &t them in the Vicinity of courts

of Batagram. Dildar Khan subsequently succumbed

to the injuries and died.

. N . ) v

3.  After miking report by Musafir Shah,

i

Banaras Khan Agf'undertook the investigatien of V)

the case, He pfépared the injury sheet of Dildar-

-Khan, who was then injured and that of Nadir Xhan

FX PW.9/1 and mx,PW.9/2 respectively. On the death

o

of ‘Dildar Khan, his inquest report Ex.PW.9/3 wes




1 o '#’3—‘ S 672-

- B . prepéred and the dead body was sent for.p55t
_mbrteﬁ examiﬁgﬁionf Hg'was infofﬁed by Amjad
IHC that the aprellant was'arrésted near

/l e - ‘Bategram village, who went there and arrested
| | . P -

the appellént,, The personal search of the

8
-

appellant led to the recovery of one waistler
) which were u ‘
’ and black belt /entered into recovery memo
\ , ey ' :

Ex.PW .4/, Hé prepared the sketch of place
 of the arrest of the appellant Ex.PW.9/4, The

venue of occurrence was inspected wherefrom

the T.0. secuBéd one empty of %0 bore pistol

P.2 and bloo&fétained earth, Gide.recovery
memo Ex.PW.E/ﬁéi The empty and blood stained

earth were segled into parcels. He recorded .
' ok .

the statements.of witnesses.under-section 167

Cr.P.C. and the site plan was prepared as. .

-

, i %
‘Ex.PB. Qn11524.1999-he took into possession

one blood stained.shirt P.1 belonging to the |
deceased vide recovery memo Ex.Pw.2/¢r He
~also took into possessien shirt with

1

odrreépondingﬁéut marks P.5 beldnging to

Nadir Khan in%hfed PW,. The Chemical Examiner's :
repert regard&h@ blood stained earth and b/////
e * . ) . . B ) ¢ . .

3
i i, e b %

clothes was Bx.'Y 143. Furtr ~ investigstism

t



' On the same day’ihe examined the dead body of

—lfm

was handed over to the SHO.
4,. During, the course of trial the procsecution
examined 11 witnesses in suppert of its case,.

PW.3 Attaqur*Rehmad was examined as a marginal o

witness, in wheose presence the blood stained earth

and empty of 30: bore giving smell of fresh .
discharge were.taken into possessien by the igO.
AQil Khaﬁ waéfexamined as PW.4 as a marginal -

witness to the recovery memo Ex.PW.4/1, vide

which thé I.O;;recovered the black belt and

'Xash' of 50 be“* pistel from the accused. PW .5

iler,Fazai Qayum, Medical Officer, DHQ hospital,

4

- Batagram, who?&n 14 .4 ,1999 examined Dildar.and

Nadir Khan in #njured condition. On examination

-

of Nadir Khan FW, he found éptfy wound of fire-sram

in epigastrium’ about A" x %" and exit vound on

-Tight buttobk'ﬁizing'ﬂ x 1" with averted margins,

Dildar Khan deceased and found the foilowin%:- 

"1.AD entry wound of flze arm on right
the
81de of/low@r cheut between S8th and
9tb 1nter POﬁtal/ubOU1 Brox ﬁ" in size,

INTERNAL BXAMINATION : -

¢

‘VIn'thorax,;egion right pleural cavity ;§/< ‘




=

SEVEENS
were found injured,right lung wWas 1n3ured

blood ve ssels were found 1n3ured In

'abdominal reglon walls were injured,

preritonium was injuréed and was full

of bleed, stomach was found injured and

‘was fouﬁd'full of semi digested materlal

small 1ﬁteﬁt1ne was found 1ngured large

1ntest1ne was found 1ndured, llver injured,
]

OPINION - In ‘my oplnlon death of the person

the v1ua1 organs like ]lVLr’ otOMaCh,
/5

peritonium, lung, colan and vessels. Injuries

to these structures resulted into massive

e

internal hsemorrhage. The ceuse of death of

. severe haemorrhage, resulted into sheck and

death, obable time elapoed between injury
and death' About 1/2 hour to one hour. Time
between death and P.M: 49 to 15 minutes.

The pobt mortem report conbsbtlng of E
five pages inecluding platcrlal is Ex.PM and
is prepareﬂ by me and is 1n my hand wrltlng_
and bears my signature, -

Aftel the post mortem examination T .
handed gver clothing of the deceased duly‘
signed 5y?me to the Police aigngwith PM-
doéumentét Oon 16.4.99 Investigéting.Officer
made aIQ§ery4 fFrom me regarding the bullet,
as théréfgés ne exit wound and I ;nswered ih
query vide my report dated 25.4.99 which is
available“as Ex.PM and the same 1s &as Jo]lowe

| "I searched for the bu1let 1n body

cav1ty but did noL recover the ‘bullet®,

f(
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5. Amjad Hussain ASI was examined as PW.6, .

whe had arrested the appeilgnt while. he was

being chased.bﬁ a mob and gave wireless call

to-the Police Sﬁation which attracted Banaras-

Khan to the place of arrest'and'the appellant

- was handed over:tc him. He was also a witness

and signatory to the recovery memo Ex.Pw.a/ﬂ;,

1

- He also deposed that the I.0. picked up blood

stained earth and empty of 30 bore pistol from
the spot and packed the same into different

pafcels. He acﬁnowledged the correcthesé of \

his signature 6@ the recovery memos. Musafir-

Shah complainant-was examined as PW.7. He

depesed that h&'is the tenant.of Nadir Khsn PW.
On the day of égdurrence he, Nadir Khan and

Dildar Khan were ‘wa premises of court in

“connection of da-.case 1n the court of Lssistant

Commissioner, Batagram, After the adjburnment 4 Z /ff

of the ‘case, théy started towards eastern gate |

[he]

of the court of‘"the 5DM, when Nadir Khan was

:followed by Dildér'Khaﬁ and him respectively, ///

When they wereié%@pping the stairs, hevsaw

Muhammad'HaroodMa%med with 30 bore pistol, who

~— -



started firing ut Nadir Khan and Dilder Khan, |/

" the hogpital.’ 'He reported the matter to the

=g
B u &

with which both were hit and fell on the

~

ground, ‘The"ﬁpﬁellaht sped‘away from the

spot, running“in a narrow street, duly armed

~—

with a pistol.* Both the injured were taken to

'Thanidar'. Hé adpitted the correctness of

the 'Murasila''and his thumb impressession

thereon, He‘ﬁeposed that Dildar Khan died soon

_ after the ocurience in the lospital. He

.

accompanied the I.0. to the spot, who prepared

" the site-plaﬂ”5t his instance, An empty of

30 bore .and blvod stainédiearth were recovered

- by the I.0. in‘his presende, which were sealed

into parcels. The motive for the occurrence was

disclosed by fhis P/ as blood fued betwsen the

appellant end “the deceased party.

6. . Nadir Xhan, the injured PW was examined

as PW.8 who,sféked that on the daj bf occurrenéei
he aldhgwith his nephew Dildar (deceased) ang -

FRIR

Musafir Shah complainant had gone to the court:

oﬂ'SDM Batag:am'to attend to a case, After its.

“Cany
WY, ‘

N

—e



aﬁjomrnmént théy éll_the thfee left for their

house and when reiched the eastern pate of the

n

) . S . N .
.court premises,he was going shesd followed by

Dildaf and MuséfifﬁShah consecutively. When
;%hey reached thé't@p stair he ‘saw the appellant

standiné having jb’bore pistel who fired at him

T -

N

and received a bullet injury in his belly. . The
zppellant fired a sedond shot which hit Dildar-
‘Khan on his chest," Resul tantly they fell on the

ground and the appellant ran away from the spot,

‘The occurrence was witnessed by Musafir Shah

.besides him and méﬁy'other pebple. The motive - -

fbr the offence was stated as blood fued between

.

him and ‘the aﬁpéliant. He remained admitted in
the hospital for éhout twenty‘déys. Banaras Khan

A,

AST was examined as PW.9. He stated that during
the days of occurreénce he was posted as AST. P.S.

Patagram, On receiving informstion he went to

Civil Hespital Batagram where Musafir Shah lodged

the report to himi' It was reduced into writing
s 8 'Murasila' and was thuumb impressed by the

complainant acknowledging its corrsctness. The

"Murasila' is Ex.PA/1. FHe started iﬁVestigating&Q” T



the case and prepared,the-injgry sheets ‘of Dildar~ i
deceased then injuped Ex.PW.?/? and of‘NadirZKhan'

as Ex.PW.9/2. Shéﬁﬁly theresfter Dildar succumbed .

.

to the ihjury_andgég prepared the inquest report
) . . ' ‘ B ) i 1 ' . .
Fx,PW.9/3. He was;informed by Amjad INC .that he

¥

-

"had arrested the accused near Batsgram village. He

therefore reached there and arrested the sccuszed.

" He recovered fromithe possession of the accused'

one waistler P.4 and black belt P.%. The relevant

.

. recovefy memo is EX.,PW.4/1. Trke sketch of . the

place of arrest of the appellant was prepared as

FX.PW.9/%. During the inspectien of venue of

S
3

occurrence he secured an empty cf 30 bore pistol
Ty - R
“P.2 and bleed stained earth vide recovery memo

Bx.PWe3/1e The empty was sealed in a parcel. The

'

statements of theimsrginal witnesses were recorie
wder section 161 Cr.P.C.. The s

prepared .as Ex.PB. The shirt of the decessed 7.1
_ ‘ - and

wog received by. hid! on 15.4.1999/ entered the same = [

into recovery memd 'Ex.PW.2/1. GOtatement of Nadir- |

IR

.. Xhan injured PW was recorded in Ayub Medical Complex
. . : |
and his blood stained shirt P.S having corresponding

v}

] ':\%.,,' . ) o ]
cut marks was also talen into possession vide

Fa

U . R ‘& .
IS . - - . i

o ..l.
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t

‘r

» ” ' :
recovery memo Ex.PW.3/6. The blood stained

earth and clothes were sent to:Seralogist/

el -

b

Q%Eeﬁiéal Examiﬁef‘éhose report was én fiie as
EX.PW.9/8..:DT.Ou%éir is.Pw;ﬂo who testified
his certificate jfgc;lmv’.ﬂb/ﬂ. ;Fida Muhammad -
xhan insﬁector was‘exémined aé Pw;ﬂﬂ who'}

submitted complete challan in the court.'. The

appellant was examined under section 342 Cr.P.C.

He neither recorded his statement on eath nor

4

any defence was prodused,

i

7. The learned counsgel appearing for the

.appellant argued :that the medical report is not

conformable to thé prosecution version as no

spent bullet was }écévered from the body of

Dildar deceaged aﬁd the'doctgr stated thset thé

injury éould be ciused with bullet or pellet.

He further stated that the sizes of injuries
on the body of Dildsr deceased and Nadir Khan

injured PY are. different therefore the offence

~ b3

does not appear 6 bb the act of one man. e

further argued thit complainent Musafir Sh

- ®

<3
1

. PR . R . . ) - o .
third in the line 'arl at the time of the firing

h wa:

-
gl

who 'denied the sllegations and pleaded innocence,’




Ny . . : S L

v

he being on the ground and not on the step of

the stair was not in s position to see the

- e
- )
13

assailant/s being on a higher lavel

PR —

P

which renders his testimony unworthy of credence,

.. PR .
5

Hé further argued that the empty recovered from

the place of occurrence was not sent to FSI, for |

pecR . .
its examination. FHe next argued thet the manner

of the arrest of the accused as per story of the

. - -~

prosecution is not believeable as Amjad THC who
stétedly arrested . the accused neither pf@duced

the PIR of the case nor warrant of arrest Ffor the

*_I-

o : execution of which he claimed himself to be present

in the area. On:ithis peint he further argued that.

no body from théﬁméb-statédly chasing the sppellant

.was examined. FElaborating his view point on the

arrést of the sppéllant he urged thet the appellant

c
oy
A

wag shown arrested at the distance of 3/4 furlonzgs

from the place of ‘occurrence which does not appear

o
S

H

¢

“the accused could not/expected to

o

[

. to be possible

.

run for such a distance after commissien of the

offence.,’ He fufthier argued that the pistol was not

recovered from the' appellsnt and there is no

,

explanation from prosecution side as to where and




| io-
when +he pistol was thro;n by ‘the anpel iant, He

&

‘2alse argued that the.complainant side had a

number of enmities: in the area and it was-poésible~
that the offence was committed by any other enemy
.l_{

of the complainant party. As & last resort.the

’
*

learned éounsel for the appellant submitted that

at. least the defence has succeeded in creafin;

&

1

~inconsistenciss in the evidence of the eye-

Wit nesses which though not fatal in character’ but

can be considered'asex:enu ting circumstance for

the lesser puni ﬁ ment of . 1life imprisonment and

.

relied on the judegment of the august Suorere Court & .. —
<3 [ 4 P

captionéévas Fal%ﬁJSher..Vs..The State reported as
NLRggpéo Criminaif%gs. He glso'réliéd on 1995'5¢M§;
1660 end 1980 SCMR’ 859,

. 8. On the other side the 1e§rﬁed counse
engaged by‘the‘in?ufed Py Madirv Khaﬁ and the '

earned counsel for the State have defended th

2]

i

.

impugned conviction and sentence of tho appellant

.vl o . - L4
by arguing that this is a broad-dey-light

4

e

occcurrence, The PIR was lodged with reasonable

3
A |

promptitude and th& ocular account by Musafir-

PN -

Shah complainant and injured PW Nadir Xhan hsving:



o B |

gene un-shattered- by the prosecution and is
supported by the medical evidence, recovery ef
bloed stained earth, the‘empty of 30 bere and the

. o which _ _
motive fer the-oc@urrence/inspire confidence has

-validly been made as basis for conviction of the

appeliant by the. trial court.

Q. . Ve have heard the argumente of the lzame?d

counsel for the panties and have extensively

gone ‘through the record. With réga: rd to thm Picst

argument of the learned counsel we observe that

there ig no'discordérce bet vieen the medical report
and the version of:the presecution. According %o

the eye-witnesses the sppellsnt fired with a pistol

i
| f
{

' 217 x T et s el
of 20 bore. The do¢tor has not excluded the injury .

K2 : - o
caused with the bullet. He hgs sioply stated thst

w

. v

the injury could be caused with the bullst ar.

pellet which is mereély an opinion snd has not tha

(&
el
%

[£2]
i

effect of out-weighing the tastimony of -

witnesses who are found truthinl and frust worthy,

vWe have thOPOh“hly emelned the testinmony op

[
"
VAT

Muesa flr Shah COWpl?lDWPt and the injured y@«

¥ -'.='#

Nadir Khan in the light of the arguwents

s
h!
7

witnesg

n

»

£l

of the leerned ccunsel for the appellant




: > -.‘ - ] - . - < " S b ,’
ujkalldnt/ has slaso uol impressed us as there

zpe only twe steps. near the

4

5]

. ..{_
exaninal

%
I I

N
3

on as their testimony could not be
shattered through a searching cross-examination, ‘
T,bd reméined consistent on all the material

”s;ectu oP the case,. Py Wadir Xhan received

.
.

Sinjury in the incident which establishes his

. . 4 .
presence aon the'Spex'and nothing could he .
highlighted to th% tu"“ thig P hed not gpoken

) : :

the truth. ﬁimilarly the guici lodging of the

FIR by PW Musafir Shah also eloquently spesks N
. \ . ;'

%
e

¥
|3

about his presence w1th the deceased and 1

injured PW at the time of occurrence. Ve have

no reasou tc dis-helieve the tcéianonv of eithﬁr ;

- of the two, The cize of inguri@s iéﬁgnge,upoa[ﬁhe

locetion of LO;J 1.2. softnegs or 253 of bisusues. a
different siges of wounds would not Uhma“s;ﬂJ erizbly,

about ‘the variéty uf W”“p?ﬁ The second argument'of th

lwar;ed ;ouzeel  &f Musafir Shal complainant being

on the ground level was not in £ position to see the - o

-

the cocurrence has taken pls
o

that his view could not he

- - . Pal L S -1,
purpose of 1dentifyving the
-~ S o/ L)

I. N7 e~ A1 = T, . i~
5o Nodir Xhean P.W. who had



. . . . .
‘Forensic Science Laboratory for examination is

consideration, No%%{ngfhas been brought on the record o

‘thé_appellant'is inconsequential . Nothing could be

~hand of the appelléht, ‘The third argument of the

learned counsel that the empty was not sent to the

insignificant as the crime wespon was-‘not recovered.

4
4

Moreover the charge is against one man only,.

3
1

Therefore, the non-sending of the empty to the

| 2

_ Laboratory wculd rot be of any help to the appellant,

On the  point of arrest we may observe that the non-

productien -of the FPIR or the warrant by Amjad Hussain,
is wholly immagerial and . ' '
the arresting officisl/would not make any difference. . -

.

- : L . e -
The presence of Amjad Hussain PW.5 for the purposé .

6f‘arrést of the aéﬁellant cannot be doubted on such.

to establish that,éhé presence of PW.6 on the épqt‘wés
i ,“_: . ‘ , '

impossible. We also feel that the non-examination of

any witness from the chasing mob about the arrest of

i

P

brought on the record to establish that the accused

was arrested from some other place or that he had

MR N

appeared before the police voluntarily. Thé next

argument of the learned counsel was that the cring

[
At &

pistolwas not recoverad from the possession of the.

e

\ At : : . : e
P

P
3



~appellaﬁt and the prosecution has nect given any

the prosecution., We alse cannot.receive with any
: K : : Ty

truthfulness and trust-worthiness of the ocular 4///(

. -16-

explanation about,the said pistol. The appellant

after commission ef the offence started running

from the place of occurrence who covered about
3/4 -furlongs distance and it is just possible

that during such run he had the opportunity of

7

throwing away the pistol having gone un-noticed

by any of the chasers, This feature of the case

cannot produce any fatal effect upon the case of

favour the argumenf7of the. learned counsel for

b

the appellant that the offence might be committed

¢ ‘ 4 A
by some other -enemy of the complainant party as

they had numerous enmities in the srea., This is

a day-light océur?éhce and no feaéons are forth-
~coming to believe ‘that the appellant was substitﬁtea_
M ) :
" for thé regl culprits as Subétitution, in oﬁr ' : ‘ 74?
cduntry, is a~raré’§hen0m§na. )
10.  Since we ha&e expresée& our belief in the (i:;?

account furnished by PW Musafir Shah and the injured

Py Nadir Khan having been supported by circumstantial

[N
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- evidence such as recovery of empty, blcod stain
‘ ! | - 8 :

.which feature of the2 case appears to have been

.o, ! o .
. distance. "Thus keeping the orall circumstances

‘1ife impriscnment would be sufficient to serve the -5

‘purpose of justice, (ons

‘The amount of compensutlnn of Rs.ﬂ OO OO /o paj bla-

'—179

od

earth from the venue of occurrence and also by the .|

medical report suppoTted by a very strong motive

oflblbdd fued bétWeen the appellant and the

complainant party, therefore, we uphold the J RS
- .

: K : Lwial ourt.
nviction of the cppellant recovded by the lcarnpd/

On the duantunm of purnishment ve feel . o
pursuaded hy the subaission.of the learned counsel :
for the aprellent, We conceive thet in the insbant .~ - 4
case when bthe sppellent ‘and the decsased or for that

] . - ‘ ’ . ’ '
mallar Nodir Khen oy haing Lnvelved in Lloody stedle
when confrented with each other, the po 58Lbility of RS

-

exchsnge of some harsh words could not be excluded

concealed by the prosecution. As pep

o ' o
appellant and the vic;ims ¢ within a talking

.

of the cage and the- -

-

————-———~——-—-
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Court referread aboxo'
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!

punishuent of the appellant inte life imprisonuent,
. . o

g
{

ently we slter the deathi
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. : 4 IN THE SUPREME COUR’I‘ OF PAKISTAN _
‘ - (APPELLATE JURISDICTION) |
PRESENT: | NN
- MR. JUSTICE TASSADUQ HUSSAIN JILLANI
MR. JUSTICE MIAN SAQIB NISAR ‘ | L
MR. JUSTICE EJAZ AFZAL KHAN . B ;o
€RIMINAL APPEAL NOs. 532 & 533 OF 2006
(On appéal from the judgment 19.2.2003 passed by
Peshawar High Court, Circuit Bench, Abbottabad in
) Cr.A. 47/2001) '
' 1. " Nadir Khan y (In Cr.A. 532/06)
. 2.  Muhammad Haroon : ' (In Cr.A. 533/06)
I . .. Appellants
o VERSUS '
% - 1. Muhammad Haroon and others {In Cr.A. 532/06)
] 2. The State ' . - {In Cr.A. 533/06)
o .. Respondents =~ =~ |
For the Appellants: Mr. Tahir Hussain Lughmam ASC ;
, ' . (In Cr.A. 532/2006) |
T | _ For the Appellants: Mr. Saced Akhtar Khan, Sr. ASC 3
:f : 5 ‘ (In Cr.A533/2006)
For the Respondents: Mr. Saeed Akhtar Khan, Sr. ASC
HnCrA 532/2006)
, o For the State: - Mr. M. Aslam Ghumman ASC
: ' ‘ : For AG KPK.
Date of Hearing: . : 07.12,201 1
ORDER
TASSADUQ HUSSAIN JILLANI, J.- This judgment
shall dlis-pose of Criminal Appeal No. 533/2006 filed by
| ' ~ : ' : .
. ~ Muhammad ‘HafuoOn convict and Cri_minal Al?peal No.

VTTe e g T S LT

532/2006 filed by Nadir Khan complainant as they are
directed against the same judgment dated 19.2.2003 passed
by a learned_ Division Bench of the Peshawar High Court vide

which the appeal of the convict Muhammad Haroon was

Supremg Courtdf Pakistan
I§LAMABAD




Criminal Appeal Nos. 532 & 533/2006 -2

partly allowed and while maintaining his conviction under

Section 302(b) PPC for the murder of Dildar Khan and for

causing injuries to Nadir Khan PW his sentepce of degth was
converted into life imprisonment. The other sentences and
qﬁantum of compensationi  and the sentences in default
Whereof'Were hoWeVer maintained (i.e. conviction under Séction
324 PPC for an attempt to commit Qatl-e-Amd for 10 years and
a fine of Rs. 20,000/~ in default whereof to undergo oné yedr '
ﬁgrther imprisonment; under Section 337-D PPC for ‘sevén years
@ith ‘Arsh’ amounting to Rs. 100,000/ - aﬁd also a fine of Rs.
50,000/- as compénsation under Section 544-A Cr.P.C to Nadir |
Khan or to suffer six months imprisonment for defaﬁlt in
paym;ent of the compensation amount).

2.‘ , Learned counsel for the appellant / complainant

| - in Cr.A. 532/2006 submitted that the respondent - convict

Muhammad Haroon had caused the murder in a broad
~daylight and that too in the premises of the District CoUrfs

" where Dildar deceased had come for court hearing; that fheré -
‘was a blood feud -betweeij the parties; that the relsp.ondé'n_t .
had come with criminal intent to cause the murder; thét he;

- repeated the shots and nd case for lesser ‘sen'tenc\e Wéé made
oﬁt. He further contended that the finding of the learned High |
Court that some alteréatioﬁ may have ;ﬁi‘eceded- lthe

occurrence is rather conjectural and is not supported by

anything on record.

o nt
et e e SUPTEME Court of Pakistas
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Criminal Appeal Nos: 532 & 533/2006 : 3

3. Learned counsel for the respondent - convict

Muhammad Haroon submitted that so far as the alteration of

sentence from death to life is concerned, the same does not

call for interference because there is nothing in evidence to

indicate that he had come with a plan to cause fhe death of

Dildar; that he did not repeat the fire; that there is only éingle
injury on the peréon of the deceased and that the respondent
has ailready served | out the altered sentence of life

imprisonment; that he is about to be released and is being

detained only because his sentence of 10 years awarded

under Section 324 PPC and 7 years under Section 337-D PPC

- which were to run consécutively has yet to be served out. -
‘Assailing the direction that the sentences should run
consécut_ively, learned-counsel contended. that the two courts -

~ below have not correctly appreciated the import of Section 35

Cr.P.C and the law laid down by this Court in Shah Hussain

Vs. State (PLD 2009 SC 460)A as also previous judgment

reported at Javed Shaikh Vs. State (1985 SCMR 153).
4, . Learned counsel for the State adopted the
arguments of learned- counsel for the appeilant in Cr.A.

532/2006 and submitted that the learned High Court fell in

~ error in fholdi—ng that there was possibility of some ,altercation

having taken place prior to the occurrence and therefore, the

judgment to the said extent merits interference. Even on

question of the running of sentences, learned counsel

ISllmagan
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Criminal Appeal Nos: 532 & 533 /2006 | s

supported the concurrent findings of the courts below that
the sentences awafdecl should run consecutively.

5. . Having heard learﬁed counsel for thAe‘ parties as
also for the State and having gone through thé impugned
judgment, we find that while altering the sentence’ of
respondent Muhammad Haroon ffom death to life, the
learned Division Bench was persuaded by the fact that the

parties had a history of blood feud and when on the date of

‘hearing of a case, they ran into each other, some altercation /

exchange of harsh words may have preceded the occurrence

and therefore, it was a mitigating circumstance calling for a

_lesser sentence. The Court found as follows: - .

“On the quantum of punishment we feel pursuaded by
the submission of the learned counsel fof the appellant..
We conceive that in the instant case when the'appellant
and the deceased or for that matter Nadir Khan PW
being involved in bloody strife when confrdnted- with
each other, the possibility of exchange of some harsh
words could not be excluded which feature of the case
appears to have been concealed by the prosecution. As
per site plan the appellantAanAd ﬂ_ze victims were within
a talking distance. Thus keeping the overall
circumstances -of the case and the judgniént of the
august Supreme Court referred above, we feel that the
- punishment of lifev 'imp,risonment would be sujj‘icieﬁt to-

.serve the purpose of justice.”

6. - We éqnfronted learned counsel for the appellant

Nadir Khan / complainant as to whether there was ahy'direct

- enmity between respondent - convict Muhammad Hardon and

Supjel nt,i'_i.n:'rnt .
© Supreme[Court of Pakistan
- IGLAMABAD
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ﬁ«.

deceased Dildar and whether is there any -evidence of some

immediate cause / motive for the occurrence and reply was in
the negative. In the afore-referred circumstances, the finding -

of the learned High Court that there was possibility of e

' . exchange of harsh words preceding the occurrence is neither
: o arbitrary nor -conjectural particularly when the entire
evidence and the background of blood feuds are kept in view.

Even otherwise, Section 302(b) PPC provides for two legal

sentences i.e. either death or life; both are tenable and it is

for the Court seized of a case to exercise the discretion

judicially in awarding either - of the two sentences. The o - )
exercise of discretion in this regard by the learned High Court

is reasoned and is not against the law declared by this.' Court.

;
:
!
o
il
i
D
1
-
!

This briﬁgs us to-the other issue raised by learned counsel for ' i .

the respondent - convict Muhammad Haroon i.e. that the

learned Trial Court could not have directed thé' sentences to ,j B

run consecutively as in the said event, the sentences would

go beyond the maximum term of punishment prov‘ided'in !

terms of Section 35 proviso @’ Cr.P.C. The_said' provision

reads as follows: -

“35. Sentence in cases of conviction of several offences

at one trial. {1) When a person is convicted at one trial of

 two or more offences, the Court may, subject to the
provisions of section 71 of the Pakistan Penal code
sentence him, for such offences, to the several
punishments prescribed therefore which such Court is

competent to inflict; such punishments, when consisting

of imprisonment to commence the one after the

1SLAMABAD .
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Criminal Appeal Nos. 532 & 533,/2006 ‘ 6

expiration of the Other in such order as the Court may
direct, unless the Court directs that such punishments
shall run concurrently.
(2)  In the case of consecutive eentences, it shall not
be necessary for the Court, by reason only of the
aggregate punishment for the several offences being in
. excess of the pumshment which it is competent to inflict
- on conviction of a smgle offence, to send the offender for
~ trial before a higher Court:
Provided as follows:

{a) Maximum term of punishment. In no case shall

such person be sentenced to imprisonment for a

longer period than twenty five years;

(b)  if the case is tried by a Magzstrate the aggregate
| punishment shall not exceed twice the amount of -
punishment which he is, in the exercise of his .
ordmary Jurisdiction, competent to znﬂzct
(3)  For the purpose of appeai, the aggregate of
consecutive sentences passed under this section in case
of conviction for several oﬁ’ences at one trial shall be

deemed to be a single sentence.”

7. A bare perusal of proviso ‘@’ referred to above

would show that the learned Trial Court 'could not have

awarded the consecutive sentences Which'had the effeci; of

making the total period of sentences more than 25 years. This-
is .in line with the law laid down bjf this Court in two

- judgments to which reference has been made by respondent —

convict’s learned counsel.

8. . For What has been discussed above, Criminal-

Appeal No. 532/2006 filed by the complainant Nadir Khan for

enhancement of sentence of Muhammad Haroon is dismissed

LPLAMABAD
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Criminal Appéal Nos. 532 & 533/2006 7

6,

and Criminal Appeal No. 533/2006 filed by W'

- Haroon - conv1ct is partly allowed 1i.e. it is directed that the — L
’? sentences awarded under Sections 302(b) 324 & 337-D PPC _ B ' -

l ﬁr shall run concurrently. and the remaining sentences shallv

' = . - 1 |
n; r  remain intact. : f/ : .'
: | 7 ' /// J N
- Y- ey %ﬂf’ S ot Jr
5 ey,

S
5//? *’%

gﬂu{ /,%M J

Islamabad, the
07th December, 2011.

Not Aﬁﬁroved For Reporting - ' o I
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To: | - o NA/S}?:- F

The Distiiet Covrdimation Oflteer,
District Mansehra. '

Subject:  Departmental appeal for reinstatement for the purpose of
retirement and Pensionary benefits ete.

Respected Sir,

With due respect | have the honour to submit this departmental
appeal/representation for your kind consideration and favourable action on
the following facts and grounds: ‘ ‘

1. That appc,llam Was appomu.d as Drawing Master on 13.12.1978 and

performed  his duty regularly and  continuously  to the entire
satisfaction of his superiors and thus has at his credit fong drawn
meritorious service. He was fastly serving at (n\’!\ Bartont, Manschra.
(Copy of Service Book Annex:-A)

That in the year 1999, :ippel'am was falsely implicated in a murder
case vide F.I.R. No.128 dated 14.04.1999 due to family animosity of
relatives and was thus arrested in pursuance of the F.LR (4anex:-B).

[SS I

That after the arresi of the appellant he was suspended w.e.f.
26.06.1999 vide order of the even date, which suspension was
continued/extended vide orders dated 03.06.2000, 13.09.2000,
07.12.2000 and 03.06.2001 but thereafter, the suspension was not
extended vide entries at Puge 13 & 15 of the Serviee Book 1bid.

L2

4, That subsequently appellant was challaned to the Court of Session
Judge, Batagram and alter conclusion of the trial he was convicted in
sentence to death vide Judgment dated 23.00.2001 (Annex:-C). Being

Saggrieved of the Jud arnent, appellant filed Criminal Appeal before the
Peshawar High Court. Abbottabad Bench, which was partially
allowed vide Judgment dated 19022003 (Annex:-D) and the death
sentence  was converted into  life  imprisonment. Being  further
agarieved, appellant vet preterved another appeal before the Supreme
Court of P'li stan. which was also partially ailowed and the Sentence
" was further m.iuc':-u vide Judgment dated G7.12.2011 (danex:-E). In
purs‘u’-'nce of the Judgment of the Hon'ble x’»\p"\; Court, the appeltant
vas later on refeased from captivity afier serving the sentence.

wh

That the date oFbirth of the appeltant is 91.01.1952 and lhuulm his
date of retivement fulls on 01.01.2012. therefore, appeliant pn,!us this
departmental appead before vour good self” for reinstatement and
conscquent reitrement wind pensionary benelits cte. on the Tollowing
amongst other grounds:- -




I
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A,

Grounds:-

-

e

That appellant was innocent and was falsely implicated in the case
due to enmity of the close relatives with the deceased party and was

convicted on the basis ol false evidence.adduced by the oppeosiic sude.

When appellant preferred appeal betore the Apex Court, during the
pendency of the appeal, almost the sentence of life imprisonment was
served out and perhaps due to that reason, the Hon'ble Apex Court
refrained from delving deep into the merits of the case.

That be that as it may, the offence which the accused was charged
with, was not onc of moral turpitude and therefore, the same was not

falling within the definition of misconduct as per Rule-2(D{D){vii) of

the Government of Khyber  Pakhuwmkhwa Government  Servanis
(Efficiency & Discipline) Rules, 2011, therefore, appelant is entitled
for reinstatement and retirement benefits.

That till date, appellant has not been terminated from his service,

therefore, on the daie of retirement i.e. on attaining the age of

superannuation, appellant was civil servant and therefore, he is
entitled for retirement benefits under the rules

That initially appeliant was suspended from service and the period of

suspension was extended for sometinme but the sanme was not further
extended and as per Rule-6 of the Government of Khyber
Pakhtunkhwu Governunent Servans (Efficiency & Discipling) Rules,
2011, it the period of suspension is not extended within 30 days of the
expiry ol initial period of suspension, then the Govt. servant stands
veinstated and as per Civil Service Regulations 420(c) A suspension
10I10\\cd by reinstatement does not entail forfeiture of past service.

T.l'iat similarly under Civil Service Regulations 417-A, if an officer
who has been suspended during enquiry into his conduct, attains the

age of superannuation before the completion of the enquiry, the
disciplinary- proceedings against him shall abate and such officer shatl
retire with full pensionary benetits and the period of suspension shall
be treated the period spent on duty. Similar references can be made to
Civil Service Regulations 416 & #417. A person is also deemed
suspended when he is arrested in pursuance ot a criminal offence.

That appellant has served the Govt, for about 22 years regularly and
continuousty with meritorious service record .md is entitled for the
Pensionary benclits under the rules and keeping in view the peculiar
facts and circumstances of the case. appellant i entitled  for
pensionary benefits in the lmcusl of justice and fair-piay.

J

It is, therefore, humbly requested that on acceptance of  this

e

(Tq)ailmcnm] J])pul]. appellant may eraciously be reinstated into service arnd
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AT conscqucmlv be a}lO\\u.l retirement on attaining the age of 5:1puanut,mmﬂ
VAR and- the consequent pensionary benelits etc. or any other It,l ei’benetl 10
S which is entitled may .llsu be allowed 1o him.
i Yours tnithtully
*% 5
N , é‘”w e —
: ‘ , - "Muhammad Haroon Khan
' ' o E S/o Muhammad Farid Khan -
P o : . R/o Village Gidarai, '
) ‘ S - Tehsil and District Batt'mam
- A - . _ Ex-Drawing Master,
. : . GMS. Bartoni, Mansehra
Dated: _J-/11.2012
A
L .
: /
!
i) .
!
| |
z
.
i
1
1



D][STRICT GOVERNMENT MANSEHRA
OFFICE OF THE DISTRICT COORDINATION OFFICER

NO.A-V_ /AE
Dated 31/12/2012
-~ To .
' ‘ The Executive District Officer,
. e - "~ {(E & SE) Manselira. \
Subject: Departmental appeal for reinstatement for the purgose of retlrement
and pensionary benefits etc.
I am directed to enclose herewith self contained an application dated .
*

12, 11 2012 (1n orxgmal) submitted by Mr. Muhammad Haroon Khan S/0O' Muhammad Farid |
Khan R/O Village Gidarai, Tehsil & Dlstrlct Battagrame (Ex- Drawmg Master GMS

Baﬁoni) along with its enclosures, for disposal under the rules at your end plegse.

! . ‘ - g ' ‘ . B l. v
. g—'//@ ' " Human Resource Dev: Officeér, .
. . _ }93 % ¢ - - Manschra o
~ . Ko AR S o |

L9
L4

" Copy to Mr.Muhammad Haroon Khan S/O Muhammad Farid Khan R/O
Vlllage Gidarai, Tehsil & District Bmtagrame for information with reference to his appeal

Manseh:ra
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No._ . 947 /ST Dated 6/6/ 2016
To
The Secrclary E&SE,
Peshawar.
Sibject: - JUDGMENT

. J am directed to forward herewitlh a certified copy of Judgement dated
25:5.2016 passed by this Tribunal on the above subject for strict compliance.

I-ncl: As above

R?%Té: TRAR &

KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR.

o
s E



i“:_ “l/f’ BEFORE THE KHYBER‘PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
S A . ’ .

e : : ;
& Service Appeal No. 353 /2013
Muhammad Haroon............... e e, _....Apbellant
Versus
The Govt. and others..................ccccoeeiiiii Respondents
. WRITTEN POINTS
Respectfully Sheweth,

1. 417A Civil Service Regulations:

Under-417A CSR if an officer during suspension pending inquiry attains the age of _
superannuation before the completion of the inquiry, the disciplinary proceedings against ;
him shall abate and such officer shall retire with full pensionary benefits and the period :

of suspension shall be treated as spent on duty. ' o ‘ ;
: (Extract of the 417A CSR is Annexure-A) *

2. Identical decision:

Service Appeal No.1689/2010 titled “Muhammad Irshad ..VS.. The Secretary and others”
involving similar law point was allowed by the Hon'ble Tribunal on 13.06.2011 and the

.relief was granted to the appellant/convict. :
' (Copy of.the Judgment is Annexure-B)

3. Not convicted of moral turpitude:
Only moral turpitude under Rule-2(I)(vii) of the Khyber Pakhtunkhwa Civil Servants
(Efficiency & Discipline) Rules-2011 constitutes misconduct and as such. The appellant s
- was convicted of offence though he was falsely implicated due to family blood-feud
enmity. ‘ . .
' (Extracts of Rute-2(I)(vii) Annexure-C) _ '
4. Not removed or dismissed till date;

That since his arrest on 26.06.1999 till date appellant has neither been proceeded against
departmentally nor removed or dismissed from service. His date of superannuation is
01.01.2012, therefore, he is entitled for full pensionary benefits inas much as under Rule-
8(a) of the Khyber Pakhtunkhwa Civil Servants (Efficiency & Discipline) Rules-2011 the

- - competent authority may dismiss a civil servant if convicted by a court of law on the
charges of corruption, moral turpitude or entered into a plea bargain.”

(Extracts from Rule-8 of the KP Civil Servants (E & D) Rules-2011 Annexure-D)

5. Compassionate Allowance:

Under Section-19(3) of the Khyber Pakhtunkhwa Civil Servants Act, 1973, the
Government may even in case of removal or dismissal from service allow Compassionate
Allowance not exceeding 2/3" of the pension or gratuity admissible to him as if he is
invalidated on the date of dismissal/removal.

(Extracts of Section-19(3) Annexure-E) .

Submitted by:

¢ Court of Pakistan
Dated: 17/05/2016 /Y |
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[CHAP. XVl

-

411-420] RULES FOR RECKONING SERVICB

Note 1.—[The Government of Pakistan and Local Governments may %

delegate their power under this Article to Heads of Departments as regards !By

officers serving under them.]
Note 2.—The Government of Pakistan or a Local Government may

issue general orders under this Article in regard to any specified class of
officers under training.] ‘
Deputation out of Pakistan
412. When an officer is deputed out of Pakistan on duty, the whole
period of his absence from Pakistan counts. When an officer on leave out
of Pakistan is employed, or is detained after the termination of his leave on
duty, the period of such employment or deteotion counts.
Recall to Duty
413. Time spent on the voyage to India upto 14th August, 1947 and to
Pakistan therzafter by an officer who is recalled to duty before the expiry of
any recognised leave out of India/Pakistan counts, provided his return to
duty is compulsory (see Article 199).
Class IV Service
414. A class IV servant counts leave with and without allowances not
exceeding in the aggregate that which might be given with allowances under
the rules in Chapters XII and X1V,
415. Cancelled.

SECTION Ii1.—SUSPENSIONS, RESIGNATION, BREAKS AND

DEFICIENCIES IN SERVICES

Periods of Suspension
416. Time passed under suspension pending enquiry into copduct

counts, if the suspension is.immediately followed by reinstatement, but time |

passed under suspension adjudged as a specific penalty does not count.

*[417. Time passed under suspensiod followed by reinstatement-shall: -

count for pension irrespective of whether the Government servant was of

was not allowed full pay and allowances for that period.) )
1{417-A. If an officer, who has been suspended pending inquiry into his

conduct attains the age of superannuation, before the completion of the [

inquiry, the disciplinary proceedings against him shall abate and such-
-officer shall retire with full pepsionary benefits and the period of suspension
shall be treated as period spent on duty.]
Resignation and Dismissals
418. (a) Resignation of the public service, ?(or dismissal) or removal
from it for misconduct, insolvency, inefficiency not due to age, or (failure
to pass a prescribed examinatjon entails forfeiture of past service. '
(b) Resignation of an appointment to takg.yp”gnothqr_“gppg,i_g_lment.
service in which counts, is not a resignation of the public serxice.’
~~-"419. " Any authority ‘who, on Tevision or appeal, reverses an order dis-
missing 2(or removing) an officer, may declare that the officer’s past service

counts. _

(d)
()

(M)

1 (8)
y
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422,
.authority ¢
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interruptio

Note,—
Governmentr!
se1423,
qualifying
| tically.

(2) Tt

of more tha

‘namely : —

tArticle 417-A inserted by S. R. Q. 1144 (1)/80, dated 10th Nov.. 1980, Gazette of |

Pakistan. Extraordinary, Part 1I, Page No. 2215, dated November 20, 1980.
2The words in brackets occurring in Articles 418 and 419 takc ctfect from 18th June

1935.
*Article 417 substituted by S. R. 0. 227(1)/83, dated }7th Feb , 1983, Gaz. of Pai‘;,‘

Extr , Part 11, P. No. 325, dt. March 8, 1983.
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allowance oy ‘ldl]ll\\]blb under rules.
(.nmmum.d. after the mndmmn ol th Lu.ll
Manschra at O"hk vide his 1udﬂmcnl and ord
under Scetion “1'74 PrC

of Rs. 10, 000 with addition the dppu

- Duman amoummg to Rs. 5000/-

~Peshi

’:l'hc criminvul case prbcccdcd- ::.md- the triad
the learned /\ddﬂionul Scssions Judpe
er dated 19.9.2009- conwclcd the dppdldl’ll’
and sentenc c.d hlm {o sufler three -ycars Rl wnh um\lu,nsauon

Hanl was also (.onvmccd under Su,uon 324 1/w

337 () (2) PPC and :.cnlcnc;d one \'um nnpn\onmt.m as Tazir. II(. was also lmblg L

Thu appdlam [iled cnmmal appcal No 112!200
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.apﬁc’dant. dcépite the lapse of mﬁuty days. Ilcnce the mstant appual

3. Arguments 'héard and file per
4, The leamed counsel for the appellant argucd that the appetlant has been. denjed '

Wilhlmldinu of sulnry 1s i punishmcnt, however,
o

sulary without any lawful just l'lcul'x(ii

while wllhholdlm the sahuy no ltnl h(..u ing was pmwdud to him lhc appcllant was

convicted w/s 324 PPC, 1hc same ""% not amounl convrctlon in {th asc 01 mma}

nt is uml]cd 10 lhc Sdl-.ll\' and arrcars. Thc dppdlaul was

wrpitude, henee, the appella
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illegally implicated in a ctiminal ¢

appointment ol the appellant is.sU

‘1o allow the appellant to join his

h all arrears.

11'._ml has been convicted in & murder case and
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terminated \\uh no further benelits. \\’1111 Jokiing ol salary is punishiment in”‘s-uch Rl
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The appdlant has been charged under S Lllon 392/324 PPC which is as'per with other
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|
~ GOVERNMENT-OF THE KHYBER PAKHTUNKHWA
ESTABLISHMENT AND ADMINISTRATION DEPARTMENT.,

NOTIFICATION
- Peshawar dated the 16th September, 201 1.

No.SO( REG-VDE&AD/2-6/2010.-In exercise of the powers conferred by section

J 26 of the Khyber Pakhtunkhwa Civil Servants Act, 1973 (Khyber Pakhtunkhwa Act No,
§ XVl of 1973), the Chief Minister of the Khyber Pakhtunkhwa is pleased to make the
[ following rules, namely: : ’ ‘ '

iibunal,

R thority, |
¥ thority. § 1. Short title, application and commencement.---(1) These rules may be called the
¥ ' | Khyber Pakhtunkhwa Government Servants (Efficiency and Discipline) Rules, 2011.

§L: ifficers. | |
(2)  These shall apply to every person who is a member of the civi] service of

I thyber § the Province or is the holder of a civil post in connection with the affairs of the Province

T and shall also apply to or in relation to a person in temporary employment in the civi]
to Kkhwa, ¥ service or post in connection with affairs of the Province,

(3) . These shall come into force at once,

2 Deﬁnitioris.---(l) In these rules, unless the context otherwise requires, the

following expressions shall have the meanings hereby respectively assigned to them, that

is to say-
Lafon . (&  “accused” means a person in ‘Government service against whom
edany ~ - action is initiated under these rules; '
(b)  “appellate authority” means the authority next above the competent
-Or - authority to which an appeal lies against the orders of the competent
‘are authority; ' :
jese S .
(c) “appointing authority” means an authority declared or notified ag
, . such by an order of Government under the Khyber Pakhtunkhwa
1 dce Civil Servants Act, 1973 (Khyber Pakhtunkhwa Act No, XVIII of
t@ith - . 1973) and the rules made thereun der or an authority as notified
T ‘ ' under the specific laws/rules of Government; Lo
";!“h-a o . - . L o
' 1al (d)  “charges” means allegations framed against the accused pertaining
*\ o to acts of omission or commission cognizable under these rules:
I . | | 162
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“competent authority” means-

G)

%,
%

f Minister” means the Chief Minister *of ‘the Khj

unkhwa; o ;
')

- the respective appointing authority;

in relation to a Government servant’of a tribunal or court

functioning under Government, the appointing authority or

 the Chairman or presiding officer of such tribunal or court, as
the case may. be, authorized by the appointing authority to

@)

exercise the powers of the competent authority under these
rules; : ‘

Provided that where two or more Government servants

. are to be proceeded.against Jjointly, the competent authority in

relation to the accused Government servant senior most shall
be'the competent-authority in respect of all the accused.

v

(& "‘Comption?’ means-

accepting  or obtaining or offering any gratification or
valuable thing, directly or indirectly, other” than legal
remuneration, as a reward for doing or for bearing to do any

* official act; or

(ii)

dishonestly or fraudulently misappropriating, or indulging in
embezzlement or. misusing  Government property: or

. resources; or -

] entermg intq plea bargain under any law for the time being in-

. force..and- returning ‘the -assets or gains acquired through

@)

corruption or corrupt practices voluntarily; or

possession of pecuniary sources or property by a Government
‘'servant or any of his dependents or any other person, through_
his or on his behalf, which cannot be accounted for and which

_ are disproportionate to his known sources of income; or

)

vi).

maintaining, a standard of living beyond known sources of
income; or

having a reputation of being corrupt;

“Govei"nor"’, means the Governor of the Khyber Pakhpunk_hwa;

" .

“inefficiency” means failure to efficiently perform functions

assign

(194

194 v e

ed to a Government servant in the discharge of his duties;
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(l)

e

Q)

same meanings a

“inquiry officer” means an officer appointed by the competent
authority under these rules; -

0
(i)

(i)

(iv)

N

(vi)

—“misconduct” includes-

~

‘conduct prquudicial to good order or service discipline; or

conduct .contrary to ‘the Khyber Pakhtunkhwa Province’
Government Servants (Conduct) Rules, 1987, for the time

3

being in force; or

conduct - unbécoming of Government servant and " a

gentleman; or

involvement or participation for gains, directly or indirectly,
in industry, trade, or.speculative transactions by abuse or
misuse of official position to gain undue -advantage or

assumption of such financial or other obligations in relation to
“private institutions' or’“persons: as may compromise the.
-performance of official duties or functions; or -

any act to bring or attempt to bring outside influence, directly
or indirectly; to bear on the Governor, the Chief Minister, a
Minister or any other Government officer in respect of any
matter relating to the appointment, promotion, transfer or
other conditions of service; or

making appointment.or promotion or having been appointed
or promoted on extraneous grounds in violation of any law or’
rules; or ’

~(viiy -convictiofi for a moral offence by a court-of law. g~

(2) Words and expressions used but not defined in these rules shall have the
s are assigned to them in the Khyber Pakhtunkhwa Province Civil’
Servants Act, 1973 (Khyber Pakhtunkhwa Act No. XVIII of 1973) or any other statutory
.order or rules of Government for the tim¢ being in foree: . :

(b)
L ©,

(@

(e)

(a) inefficient ot has ceased to be efficient for any reason; or

guilty of misconduct; or - - \

" guilty-of corruption; or

3. Grounds for proceedings.--A Government sérvant shall be liable to be .
proceeded against under-these:rules; if he is- ' - '

guilty of’ habitually absenting himself from duiy ‘without prior"
approval of'leave; or ..’ . .

engaged or .is reasonably. believed to- be '_engaged in subversive
activities, or 1s reasonably believed to be “associated with others
engaged in subversive activities, or is guilty of disclosure of official
. secrets to any‘ un-authorized person, and his retention in service is

prejudicial to national security; or

1
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5. Initiation of proceedings.--(1) If on fhe basis of its own knowledge or

information placed before it, the competent authority is of the opinion that there are

~sufficient grounds for initiating proceedings against a Government servant under these
- rules it shall either:- ' S

(a)

under rule 7 and, for reasons to be recorded in writing, dispense with

proceed itself against the accused by issuing a show cause notice §

5
~ S -'f:;f <
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() entered into plea bargaining under. any law for the time being in’ T
force and has retirned the assets Or gains acquired through? Ei
‘ corruption or go'l'mﬁt practices voluntarily, : LR
4, Penalties.---(1) The following are the mincr and the major penalties, namely: '
(a)  Minor penalties:
() ~ censure; -
(ii) Withholding', for a specific period, promotion or incrementg
' subject to 'a maximum. of three years, otherwise ' than for !
- - unfitness - for promotion or financial advancement, in: -
. accordance with.the rules or orders pertaining to the service .
, _or.post: - ' ‘ : ' !
. Provided that the penalty of withholding incrementé§
shall not be imposed  on a Government servant who has !
reached the maximum of his pay scale:
(i11) recovery 'qf ‘the whole or any part of any pecuniary loss
-+ caused to Government by negligence or breach of order;
b) 'Major.penaltjiesv:
(i) reduction to a lower post or pay scale or to a lower stage in a
‘ time scale. ‘ '
(i) cqmpql,sor)}.reti‘rément; _
(i) 're:ﬁo'x_{ﬁal' from service; and
o 'a‘(u et g . .
o - (iv) . dismissal ffom service, o
PRTIR (2)  Dismissal frorri"sét.fvvi'cé}';uhd_er,".{ﬂ'leée r.ules'sﬁéll disqualify a Government 'lhe'case
~ .. servant from future employment under Government, : 6 S
o & - . Ratd =
' o . Anitiated
(3)  Any penalty under these rules shall not absolve a Government servant from

the opini

“Eperiod of
Fof the ex
F'be reinste

(R

: Pr:
 recorded

‘proceed ¢
- by the.cor

7. Pr

} thatitisn
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2
4

8
- Govérnment servant is convicted by a
“turpitude or has entered into plea barg

fc'i;f'compounding of an offence i
‘l;eing"in force, the competent aut

2 - i
D ek D7 /6

(b)  give hir'n-\é reasonable Qpportuhity of showing cause against thej
proposed action, withir seven days of receipt of the order or within}

\

, . . ntak
such extended period, as the competent authority may determine; evenw‘\
. : : . o istert
(¢)  on receipt of reply- of, the: accused within the stipulated period’ or} f%ecnt
after the £xpiry ‘théreof, if no reply is received, determine whether spons
.the charge or charges have been proved against the accused or not: ot lez

i g e e .. publica
Provided that after receipt of reply to the show cause notice ﬁbsente
from the accused, the competent authority, except where the Chief!

: ) . . ro
Minister himself is the competent authority, shall decide the casef

10.

within a period of ninety days, excluding the time during which the

post'held by the competent authority remained vacant due to certain]
reasons:

Provided further ‘that if the case is not decided by the
competent authority within the prescribed period of ninety days, the
accused may file an ‘application before the appellate authority for
early decision of*his case; which may direct the competent authority
fo decide the case within a specified period:

(d) afford an oppoftunity of personal hearing before passing any order

of penalty under clause (f), if it is determined that the ‘charge or
charges have been proved against him; '

(e) . exonerate the accused, b& an order in writing, if it is determined that
the charge or. charges have not been proved against him; and

() impose any one or more penalties mentioned in rule 4, by an order
in writing, if the charge or charges are proved against the accused:

Provided that where charge or charges of grave corruplion are
proved against an accused, the penalty of dismissal from service {
.shall be imposed, in-addition to the penalty of recovery, if any.

Action_in case of conviction or plea bargain under any law:---Where & f-
~court of law on charges of corruption or moralif:
' ain and-has returned the assets or gains acquired; 4
practices, or has been acquitted by a court of law as a resultf"

nvolving moral turpitide under any law for the time’
hority, after examining facts of the case, shallz

through corruption. or'corrupt

(a)  dismiss the Government servant where he has been .convicted on.,

’
g
charges of ‘corruption or -moral turpitude ‘or has entered into plea"'-E—:”

;
-bargain and has returnéd . the assets ‘or |

gains acquired through
corruption or corrupt pr_actices.voluntarilyi/ I :

R ce Y

. Provided that dismissal in thesg cases shall be with immediate ‘}-
effect from the date of cqhviction by a court of law; and

[ (b)  proceed against the Government servant nnder mle & subacn tn bes .

m S¢€

necess
agains
include
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inqui
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(1) the'rcdmpe_tentl_authority' is satisfied that in the interest of
security of Pakistan-or any part thereof, it is not expedient to
give such an opportunity; or ‘

(i) a Government servant has entered into plea bargain under any
law for the time being in force or has been convicted on the
charges of corruption which have led to a sentence- of fine or

- imprisonment; or

(iii) _Q‘Govern'rnerit"ser\{ant(i‘s‘ involved in subversive activities; or

(iv)  itis not reasonably practicable to give such an opportunity to
. the accused; or '

| (b)  get an inquiry conducted into the charge or charges against the
| accused, by appointing an inquiry officer or an inquiry committee, as
: the case may Ab;e, under rule 11; "

, Prc‘)vided that the competent authority shall dispense with the
inquiry where- '

(1) .a Government servant has been convicted of any offence
- other than corruption by a court of law under any law for the
- time.being in force; or : ‘

' (i)  a Government Sérvant is or has been absent from duty without
- prior approval of leave:

Provided that the competent authority may dispense
with the ingbiry where it is in possession of sufficient
document}ary evidence against the accused or, for reasons to
“be recorded in writing, it is satisfied that there is no need to

“hold an inquiry. ‘

‘ @) The‘ch'arge sheet or statement of allegations or the show cause'notice‘, as
the case may be, shall be signed by the competent authority. I

6. Suspension.---A Government servant against whom action is, proposed._ to be
initiated under rule 5 may be placed under suspension. for a period of ninety days, if in
the opinion of the competent authority, suspension is necessary or expedient, and if the
period of suspension is not extended for a further period ofininety days within thirty days

" of the expiry of initial period of suspension, the Government servant shall be deemed to

be reinstated:

. Provided that the ¢ompetent authority may, in appr‘épriate case, for reasons to be
recorded in writing, instead of placing such person under suspension, require him to.
proceed on such leave as may be admissible to him, from such date as may be specified

by the competent duthority,

"1, Procedure where inquiry is diispensed with.---If the competent authority decides

f that it is not necessary to hold an inquiry against the accused under rule 5, it shall-
| , ,

(2)  inform. the accused by an order in writing, of ‘the grounds. for
proceeding against him, cleatly specifying the charges’ therein,
alongwith apportionment of responsibility and penalty or penalties

* proposed to be imposed iupon him; '

-



le
2,
‘\  femex £ (O
Provided that, when the appointment is made on a current-charge basis or by
way of additional charge, his pay shall be fixed in the prescribed manner:
Provided further that where a civil servant has, under an order which is later set
aside, been dismissed or removed from service or reduced in rank, he shall, on the
setting aside of such order, be entitled to such arrears of pay as the authority setting
aside such order may determine.

18. Leave:- A civil servant shall be allowed leave in accordance with the leave rules
applicable to him; provided that the grant of leave will depend on the exigencies of
service and be at the discretion of the competent authority.

219. Pension and gratuity.—(1) On retirement from service, a civil servant shall be
entitled to receive such pension or gratuity as may be prescribed.

(2) In the event of death of civil servant, whether before or after retirement, his
family shall be entitled to receive such pension, or gratuity, or both, as may be
prescribed.

(3) No pension shall be admissible to a civil servant who is dismissed or/

. removed from service for reasons of discipline, but Government may sanction’
_compassionate allowance to such civil servant, not exceeding two-third of the pension
or gratuity which would have been admissible to him had he been invalided from
service on the date of such dismissal or removal. , -

(4)  If the determination of the amount of pension or gratuity admissible to a
civil servant is delayed beyond one month of the date of his retirement or death, he or
his family, as the case may be, shall be paid provisionally such anticipatory pension or
gratuity as may be determined by the prescribed authority, according to the length of
service of the civil servant which qualified for pension or gratuity, and any over
payment on such provisional payment shall be adjusted against the amount of pension
or gratuity finally determined as payable to such civil servant or his family.

20. Provident Fund:- (1) Before the expiry of the third month of every financial
year, the Accounts Officer or other officer required to maintain provident fund accounts
shall furnish to every civil servant subscribing to a provident fund the account of which
he is required to maintain a statement under his hand showing the subscriptions to
including the interest accruing thereon, if any, and withdrawals or advances from his
provident fund during the preceding financial year.

(2)  Where any subscription made by a civil servant to his provident fund has
not been shown or credited in the account by the Accounts Officer or other officer
required to maintain such account, such subscription shall be credited to the account of
the civil servant on the basis of such evidence as may be prescribed.

21. Benevolent Fund and Group Insurance:- All civil servants and their families
shall be entitled to the benefits admissible under the West Pakistan Government

The words “or grade” omitted by Khyber Pakhtunkhwa Ordinance No. IV of 1985.
Section-19 substituted by the Khyber Pakhtunkhwa Civil Servants (Amendment) Act, 2013 (Khyber

Pakhtunkhwa Act No. III of 2013) published in the Khyber Pakhtunkhwa Government Gazelte
Extraordinary dated 22 January, 2013.

s
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'BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Servnce Appeal No. 353 /2013

Muhammad Haroon............. e Appellant

The Govt.and others..............oooviiiiiiii i, Respondents

Respectfully Sheweth,

1.

Dated: 17/05/2016

417A Civil Service Regulations:

Under-417A CSR if an officer during suspension pending inquiry attains the age of

superannuation before the completion of the inquiry, the disciplinary proceedings against
him shall abate and such officer shall retire with full pensionary benefits and the period

of suspension shall be treated as spent on duty.
(Extract of the 417A CSR is Annexure-A)

Identical decision:

Service Appeal No.1689/2010 titled “Muhammad Irshad ..VS.. The Secretary and others”
involving similar law point was allowed by the Hon'ble Tribunal on 13.06.2011 and the

relief was granted to the appellant/convict.
(Copy of the Judgment is Anp'exure-B)

- Not convicted of moral turpitude:

Only moral turpitude under Rule-2(I)(vii) of the Khyber Pakhtunkhwa Civil Servants
(Efficiency & Discipline) Rules-2011 constitutes misconduct and as such. The appellant
was convicted of offence though he was falsely implicated due to family blood-feud
enmity. .

(Extracts of Rule-2(I)(vii} Annexure-C)

Not removed or dismissed ti'll date:

~ That since his arrest on 26.06.1999 till date appellant has neither been proceeded .against'

departmentally nor removed or dismissed from service. His date of superannuation is
01.01.2012, therefore, he is entitled for full pensionary benefits inas much as under Rule-
8(a) of the Khyber Pakhtunkhwa Civil Servants (Efficiency & Discipline) Rules-2011 the
competent authority may dismiss a civil servant if convicted by a court of law on the
charges of corruption, moral turpitude or entered into a plea bargain. :

(Extracts from Rule-8 of the KP Civil Servants (E & D) Rules-2011 Annexure-D)

Compassionate Allowance:

Under Section-19(3) of the Khyber Pakhtunkhwa Civil Servants Act, 1973, the
Government may even in case of removal or dismissal from service allow Compassxonate
Allowance not exceeding 2/3™ of the pension or gratuity admissible to him as if he is
invalidated on the date of dismissal/removal.

(Extracts of Section-19(3) Annexure-E)

Submitted by: A
Khaldd

[
¢me-Court of Pakistan
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THET XTI "t A

411-420] RULES FOR RECKONING SERVICB (CrAP. X\l

4

X%

£
H

Note l..—-[The Government of Pakistan and Local Governments may : .
delegate their power under this Article to Heads of Departments as regards . gg-'cmp

officers serving under them.]
‘ Note 2.—The Government of Pakistan or a Local Government may
issue general orders under this Article in regard to any specified class of
officers under training.] . -
Dcputation out of Pakistan 420.
412, When an officer is deputed out of Pakistan oa duty, the whole [~ Past serv,
period of his absence from Pakistan counts. When an officer on leave out k-, () /
of Pakistan is employed, or is detained after the termination of his leaveon Rz’ (b) 1
duty, the period of such employment or detention counts. i 1
Recall to Duty - ‘ )
413. Time spent on the voyage 1o India upto 14th August, 1947 and to (c) S
Pakistan thereafter by an officer who is recalled to duty before the expiry of t
any recognised lcave out of India/Pakistan counts, provided his return to (d) 4
duty is compulsory (sce Article 199). li
Class 1V Service () T
414. A class IV servant counts lcave with and witbout allowances not n
exceeding in the aggregate that which might be given with allowances under o
the rules in Chapters XII and XIV. ' b
415. Cancelled. . fi
J— (M 1
SECTION I11.—SUSPENSIONS, RESIGNATION, BREAKS AND t
DEFICIENCIES IN SERVICES (2) I

Pecriods of Suspension “o
416. Time passed under suspension pending enquiry into copduct |
counts, if the suspension is.immediately followed by reinstatement, but time % ° ®[(h) p
passed under suspension adjudged as a specific penalty does not count. ‘R
*[417. Time passed under suspension followed by reinstatement shall { al
count for pension irrespective of whether the Government servant was or 421,
was not allowed full pay and allowances for that period.} “periods of
i[417-A. If an officer, who has been suspended pending inquiry into bis | -

conduct attains the age of superannuation, before the completion of the

inquiry, the disciplinary proceedings against him shall abate and such. 422,

-officer shall retire with full pensionary benefits and the period of suspension m:hority c
* § nation is

shall be treated as period spent on duty.] ! ’
Resignation and Dismissals | interruptio
418. (a) Resignation of the public service, 2(or dismissal) or removal [G Note.—[]
from it for misconduct, insolvency, ioefficiency not due to age, or (failure overnment
to pass & prescribed examination entails forfeiture of past service. ‘_"[423.‘
(b) Resignation of an appointment to take up another_appointment, qualifying |
service in which counts, is not a resignation of the public_service. { vically.
“"419. Any authority who, on revision or appeal, reverses an order dis: of ru(2) 'li;l
ore the

[~2

missing ?(or removing) an officer, may declare that the officer’s past sefvice
counts. o] _ngmely C—
-~ (a) Th
tArticle 417-A inserted by S.R. 0. 1144 (1)/80, dated 10th Nov.. 1980, Gazette of §’ be:
pakistan. Extraordinary, Part 1I, Page No. 2215, dated November 20, 1980. ] anﬂ
2The words in brackets occurring in Articles 418 and 419 take effect from 18tb Junc§ or

1935. . :
*Article 417 substituted by S. R. O. 227 (1)/83, dated 17th Feb , 1983, Gaz. of Pak'.,‘: . (b) Tt

Exir , Part 11, P. No. 325, dt. March 8, 1983.

98 ' :
*In Articl

1983, Gaz. of

**Article 4
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Muhamnad lrshad, M/\ Med. Ex CT° - Govgrpment: igh School Kolka, I)l.slu(.l
Manschea ', ....(’./\ppc.il..ml),_'

I Su.u.huy o Government of I\!’I\ mentary and Sceondary I'lnlucu,li(m
- Depariment Peshawar., _ '
2. Dircctor I3 lementary and gu.ondul ducation, Departiment X I’K I’cslmwal
Executive District OIhcm (Llc.mc_ ry and Sccondary Lducanon) KPK, District
Manschra ..., e . : e (RCkpondm[s)
: S .

.
i

(0% ]

‘rtb‘unala Act. 1974 for the release
102009 Q¢ whin the appctiunt
cal ‘"dalcd 20.5.2070 ]ms not: laccn

/\ppk,al under section 4 of the KPS
~ ol salary of the appdlant with dluc
“sundergone his conviction, the (ll.]‘

' responded despite the lapse o! ning

Mr. iz Anwar Advocate : v
Mr. Tuhir Igbal- l\hallak....................:_.' Ve I.-:'m'_..;llii;qundcnts.;,:,-'

R . -

SYED MANLOOR ALISIIAII ...... . MLMBLR.,_
MR. KHALID HUSSAIN. ..., ..o.... e - MEMBER

JUDGMENT

- SYED MANZOOR AL SHSH;
appellant for the release of salafy of the

(he appellan undergone hig umwclmn

2 Bricl fucts of the case as per mepioiol appeal are that the .tppdhn( 1S su\mga in

the uI'm iion D(,p.nimml fe-was mm % uppomlul as m,lhc vear | ‘)‘)7 m '3'“‘

v

cwas Lilsely implicated in g crimingl

792007 FIR No. 267, p.g Oghi. In

- eriminal ‘case on 28.9.2007. When (hi rmulimi .'w:is:.czon \vcd

the appellung was suspended from service, [lo wls l"\\wt"" ¥

ﬂm%é’( -‘ % g

L4, e was later-on a]lowcd BPS 15. While serving in thp satd upauly the- appn.]LmL. '

J -

i




allowanee s adimissible under rnics..ﬂ'hc criminal case proceeded: and - the triad
mnmumuL after the conclusion | of ilu. trial, the learned Addilional Scssions Judge

Manschra at O"hl vide his ;udﬂmcm and ordu dated 19.9.200‘) conviclcd the appé,llanlll

under Scetion 324 PPC and scnlcnccdrl*;im 1o suffer three years R.1 with c,ompu.nsalmn

of Rs. 10, 000 with addition the ‘:ppdl‘ml WS .xlbo convmccd undcr Sx.ulon 7..4 1/\\

337 (O (2) PrC .md scnlcncm.cl one \' .u \mpusonmcnt as Tazir, II(. was also‘l-lmblu 0

- Duaman ainoimtmg 1o Rs. 5000/ The dppl.llclm filed cummal appcal No -1:1-2[20

~Peshawar’ lhgh (,onut abbouahad chch Smul.uly Qa ulmmal Rcvmon wa'; also ﬁlcd

lor the enhancement of sentence: o lhc,_glppt.lldm Both the .l]")p(.di and u.vmon wu«.

fieurd together hut both were dismissc_d, maintaining lhu Jud;_,mc,m of lu.,anu.d addluonal

Scetion Judge Manschm at Oghi Vu.lu. '.ppulhnu, ,udonn.m and order dau,d 10 5.2010. .

'd was u.lu.dsc.d on 2.10.2009. /\llcx (ll’:.l‘l'llbbdl of

The zl]ipcllanl scr\'/cd out the sentence.
A B . ) ) -

*his .1ppcul tm ih(. 1clcasc of h1s salary and

his appeal on 20.5.2010 he submillc

bt

bappcﬂam dcspxte the 1apse of mﬁuy d'x's: Ilcucc thc mstant appc,al s

jellant argued that the appellant has' been. denjed

mtpnudu henee, the, appcllant is entite d 10 khc sahxw and arrcars. Thc appt.llant was -

Ihc. allegations leveled wcrc not 0[' hcmous in
L . L

illegally implicated in a criminal ¢
10 1hu xcmsntcmcm wnh aueara ol pdy “The

ict, henee, the rcspondcms dcpamm;nt; .j's bound -

. and to relcase his salary. Ic prayed that-on

.

] 1l.mi has been convieted in @ mundu case, and”



oy

— . -
v e rven e

terminated with no Further benefits., \\’-ilh-holciin'- nl' salary is punishment in such a
criminal case. while the case of® app;ll:\nl 18 suhsl mtmlly cnough to hold lmc.k lu\ sdl.u y.

The .\ppcllanl has been charged under- S clmn 392/324 I’PC‘ wlm.h is, as per w1th other

.

sections in, the manner of service IU]\.S 'md is adequate to withhold the saldty “The
.\p\n.\\.ml Wi Cr imm.\lly sentenced 10 pum\hmml .md fincd, which is \ulﬁt.u.nl umuoh
10 hold hd(.‘l\ the .~.u\'|(.<. bx.nchts undC1 ll.«_ rules, The .\ppullmv will posslhly mu.t the

s .";yn'

T nnumnon as pmwdcd undcr the mh.s. and henee, has ro nf,ht 10 (.Lum any «..ﬂaly He

|~n ayed that llu. appeal nmy be dnsn isse d = : ) .

[6. In view of NG above, 1h<. lubun.\l whnl«. '1n;c.un° wulh lhc ars'mm.ms put‘fmt}v

by, llu. learicd counseltorthe .mpx.ll.ml .u.u.pl\. the, .tpp \l llu. u.\pm;uu.lx el dircel

—

- fio relcase llu. sal:ny of the! d])p\.”dlll \\ i. 0. 3. ”010 e dau Iie n.pom,d lns dmvalTlo

.

duly Gly_aller_scrving oul theTsentente ™ .ts 10 duty was pcnloumd by llu. appx.llant Bt

(2005, 7010 heneg! claim lor arrears Cle is dcmul (No work no pay). No- m’den as o~ s
__.-——'-"_ _-.._ﬂ

. . ——— - ——
[ Iile be ggg}_sygg]g;l_ 1o the record,, ]

AV\(\UNC!.D.T N

13:06.20] r*j

(K
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KHYBER PAKHTUNKHWA.
o © . Published by Authority ‘
PESHAWAR, FRIDAY, 16TH SEPTEMBER, 2011.

- GOVERNMENT-OF THE KHYBER PAKHTUNKHWA
ESTABLISHMENT AND ADMINISTRATION DEPARTMENT.

NOTIFICATION
Peshawar dated the 16th September, 201 1.

No.SO(REG-VDE&AD/2-6/2010.-In exercise of the powers conferred by section

§. 26 of the Khyber Pakhtunkhwa Civi] Servants Act, 1973 (Khyber Pakhtunkhwa Act No.
¥ XVIII of 1973), the Chief Mini

nister of the Khyber Pakhtunkhwa is pleased to make the
 following rules, namely: ' . : :

11 Short title, application and commencement.---(1) These rules may be called the

‘Khyber Pakhtunkhwa Government Servants (Efficiency and Discipline) Rules, 2011.

(2)  These shall apply to evcry person who is a member of the civil service of
the Province or is the holder of a civil post in connection with the affairs of the Province

and shail also apply to or in relation to a person in temporary employment in the civil
service or post in connection with affairs of the Province. ‘ ‘

(3) . These shall come into force at once.

2, Deﬁnitiohs.--—(l) In these rules, unless the context otherwise requires, the

following expressions shall have the meanings hereby respectively assigned to them, that
is to say- ‘ :

. (a) “accused” means a person in -Government service against whom
"~ action is initiated under these rules; ‘
(b)  “appellate authority” means the authority next above the competent

- authority to which an appeal lies against the orders of the competent
authority; :

(c) “'appointing'authority” means an authority declared or notified as

. such by an order of Government under the Khyber Pakhtunkhwa
Civil Servants Act, 1973 (Khyber Pakhtunkhwa Act No. XVIII of
1973) and the rules made thereun der or an authority as notified
under the specific laws/rules of Government; L

(d)  “charges” means allegations framed against the accused pertaining
to acts of omission or commission cognizable under these rules;

162
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(e)
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©

(h) -

“Chief Minilster” means the Chief . Minister of the KHy
Pakhtunkhwa; C , o x”

“‘competent authority” nieans- | - \

i)
(fi) :

0N

5,

" the respective appointing authority;

in relation to a Government servant of a tribunal or court
functioning under Government, the appointing authority or

- the Chairman or presiding officer of such tribunal or court, as
- the case may. be, authorized by the appointing authority to

exercise the powers of the competent authority under these
rules: ‘ ‘

Provided that where two or more Government servants

- are to be proceeded.against Jointly, the competent authority in

relation to the accused Government servant senior most shall
be the competent authority in respect of all the accused.

(&) “corruption” means-

ac:c‘gp'ting or obtaining or offering any gratification or
valuable thing, ~directly or indirectly, other ‘than legal

~-remuneration, as a reward for doing or for bearing to do any

(iv)

)

(vi).

. _Tesources; or -

(iii)

- official act; or

gi‘is‘h‘one'sﬁtly.or fraudulently misappropriating, ‘or 'ind:ulging in .

‘embezzlement or :misusing.  Government ‘property-  or

o

entering into plea bargain under any law for the time being in
force and returning the assets or gains acquired through
corruption or (':orruptpractiqes voluntarily; or

possession of pecuniary sources or property by a Government
‘servant or any of his dependents or any other person, through
his or on his behalf, which cannot be accounted for and which -
are disproportionate to his known sources of income; or

maintaining a standard of living beyond known sources of .
income; or

having a rcpu‘tation of being,corrupt;

“Govéfnoi"-,mgahé the Governor of the Khyber Pakhtunkhwa;

2

“inéfﬁéi:ér'l"cy‘,"-\',‘ nfqéaﬁs_ failure ~ to efficiently perform functions
assigned to-a.Government servant in the discharge of his duties;

. .
“‘v\ La AR K
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(k)  “inquiry officer” means an officer appointed by the competent
authority under these rules; = | 7

().  “misconduct” includes-,
(i)  -conduct prejudicial to good order or service discipline; or

(ii)  conduct .c?ntrary‘ to the Khyber Pakhtunkhwa Province
, Government Servants (Conduct) Rules, 1987, for the time
being in force; or o .

(iii) conduct - unbecoming of Government servant and @ a
' gentleman; or

(iv) involvement or participation for gains, directly or indirectly,
in i~ndu’str,y,",tsade, or. speculative transactions by abuse or |
misuse of official position to gain undue -advantage or
assumption of such financial or other obligations in relation to
private - institutions Or ' persons- as may compromise the.
performance of official duties or functions; or

(v) any act to bring or attempt to bring outside influence, directly

" or indirectly, to bear on the Govemnor, the Chief Minister, a
Minister or any other Government officer in respect of any
matter relating to the appointment, promotion, transfer or
other conditions of service; or :

o (vi) making appointment.or promotion or having been appointed
ST or promoted on extraneous grounds in violation of any law or’
A ‘ rules; or "
o | (vil) conviction for a moral offence by a court of law.. g~

(2) Words and expressions used but not defined in these rules shall have the
_ same meanings as aré assigned to them in the Khyber Pakhtunkhwa Province Civil®
Servants Act, 1973 (Khyber Pakhtunkhwa Act No. XVIII of 1973) or any other statutory

et ' . |, order or rules of Government for the time being in force:
3 Grounds .for proceedings.---A Government - servant shall be liable to be .
on -l proceeded against under theserules; if he is- ‘

N Y . ' . - .

(a) inefficient or has ceased to be efficient for any reason; or

o .1 _ o (b) guil_t){ ofrr;isé’onduct; ’or.- - '
A  (¢)  guilty-of corrbiption; dr
R (d)  guilty of habitually absenting himself from duty without prior'“
SR R approval of-leave; or .. : S
e r _ : A S o ,
th, (e)  engaged or is reasonably believed to be engaged in subversive
activities, or is reasonably believed to be "associated with others

b engaged in subversive activities, or is guilty of disclosure of official
| _ secrets to any un-authorized person, and his retention in service is
‘ ' prejudicial to national security; or e o :




—

- 4, Penalties.---

e vt b bl e
. e

'liébility to any other punishment to which he ma
other law, committed by him while in service, - S

5. Initiation of proceedings,.---

- information placed before it, the com
. .sufficient grounds for initiating.procce‘dings against a’ Govern
'f;.;'r'ul"els it shall either:- o

165 KHYBER PAKHTUNKHWA GOVERNMENT GAZETTE EXTRADINARY,

(H) entered into plea bargaining under any law for the time being in ‘%

force and has -retiirned the assets of gains acquired through: .
corruption or corrupt practices voluntarily. %

‘t.

P8

(D Thc f@llowing are ,th‘e'min,o‘r and the major penalties, namely:
(a) Minor penalties:

(1) censure; .
(ii) withho]dilr‘lg, for a specific period, promotion or increment ;
o subject to a maximum- of three years, otherwise than for:

- - unfitness ! for promotion or financial advancément; in ‘-
accordarice with-the rules or orders pertaining to the service :

, ‘ . orpost: . f
Provided that the penalty of withholding increments
shall not be imposed ‘on a Government servant who has |
redched the maximum of his pay scale: '
(ii1) ‘-recove’,ry ofthe whole-or ‘any part of any pecuniary loss|
- . .caused to. Governiment by negligence or breach_.of order;
(b) 'Major:penalpies&
(i) reduction to a lower post or pay scale or to a lower stage in a
time scale. ' ' ’
(i) 'compu(lsd‘r.;yzreti'rément; S
(ili) * remioval from sefvice; and
- (iv)  dismissal'from service, ‘(2
(2)  Dismissal from service. 'un'der_;these rules shall disqualify a Government § (¢ case
servant from future employment under Government. : 6 'S

S o finitiated
(3)  Any penalty under these rules shall not absolve a Government servant from the opini

y be liable for an offence, under ény. ‘period of

“of the ex
'be reinste

LY

(1) If on the basis of its own knowlédg_e'or
npetent authority. is of the opinion that there are :
ment servant under these “recorded

‘proceed ¢
- by the.coi

T

(@) proceed itself against the'acéuse.d by issuing a show cause notice |
under rule'7 and; for ?‘reasqns t0 be recorded in writing, dispense with | 7. -Pr
inquiry: .- Lot ' J-thatitisn

12 FURIUTIS P
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(b)

. .‘-*&."‘.

(©)

ST (d)

o)

1 o

: gfve hir'n-ﬁ re:_a’son'ablg &;pportuhity of showing cause against thej \

_ exonerate the accused, by an order in writing, if it is determined that
in writing, if the charge or charges are proved against the accused:

“shall be imposed, in addition to the penalty of recovery, if any.

(8.7 " Action in_case of conviction or plea bargain_under any law.---Where ™a

t

~— .
T

proposed action, within'seven days of receipt of the order or wi—thin%ma‘h

such extended period, as the competent authority may determine; even

on receipt of reply of the accused within the stipulated period or g;setsr:
after the expiry thereof, if no reply is received, determine whether ons
the charge or chgrge§ have been proved against the accusgd or pgt: at le:
| p . SV \ .. publica
rovided that after receipt of reply to the show cause notice bbsente
from the accused, the competent authority, except where the Chief from s
Minister himself is the competent authority, shall decide the case
within a period of ninety days, excluding the time during which the .
post held by the competent authority remained vacant due to certain ipecess
reasons: o againsi

L - ‘ ' includc
Provided further-that-if the case is not decided by the
competent authority within the prescribed period of ninety -days, the
accused may file an ‘application before the appellate authority for
early decision of his case; which may direct the competent authority

to decide the case within a specified period:

afford an oppoi’tunity of personal hearing before passing any order

of penalty under clause (f), if it is determined that the charge or

charges have been p;pved against him; h

the charge or charges have not been proved against him; and

IMpose any one or more penalties mentioned in rule 4, by an order
Provided that where charge or charges of grave corruption are

proved against an accused, the penalty of dismissal from service r :

. comn
with -

N

.t e

(b) -

- Government servant is convicted by a court of la
v "-'thx*;)itude or has entered into plea bargain and.has
: - through corruption or'corrupt practices; or has been
. ‘of compounding of an offence involving moral turp

- @

w on charges of corruption or moral f

returned the assets or gains acquired | comy
‘acquitted by a court of law as aresull B oo
itude under any law for-the time .inqui

being in force, the competent authority, after examining facts of the case, shall-"" :

~ dismiss the Government servant where he has been .convicted _on;,. Y rece
charges of corruption or moral turpitude or has entered into pleazf: from
ibargain and has returned . the assets or gains acquired through #é inqu
corruption or.corriipt practices. voluntarily: - I oof tt
_ . Provided that dismissal in these cases shal] be with. immediate }- anyr
effect from the date of conviction by a court of law; and R Suc

proceed against the Government servant under mile & vubaee ha L. -
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security of Pakistan: or any part thereof, it is not expedient to
give such an op'portu'nity; or

law for the time being in force or has been convicted on the
charges of corription which haveled to a sentence- of fine-or

imprisonment; or ’

(iii) aGoverr_iment servant is involved in subversive activities: or

(iv)  itis not reasonably practicable to give such an opportunity to
: the accused; or '

(b)  get an inquiry conducted into the charge or charges against the
accused, by appointing an inquiry officer or an inquiry committee, as

the case may be, under rule 11:

Provided that the competent authority shall dispense with the
inquiry where- '

(1) -a Government servant has been convicted of any offence
- other than corruption by a court of law under any law for the
- time being in force; or ‘ ‘

(if)  a Government servant is or has been absent from duty without
- - prior approval of leave:

with the-inquiry where it is in possession of sufficient
documentary evidence against the accused or, for reasons to
‘be recordéd in writing, it is satisfied that there is no need to
“hold an inguiry. :

(2) The'ch‘argé sheet or statement of -allegations or the show cause notice, as
the case may be, shall be signed by the competent authority. S

6. Suspension.---A Government servant against whom action is proposed to be

initiated under rule 5 may be placed under suspension.for a period of ninety days, if in
the opinion of the competent authority, suspension is necessary or expedient, and if the
period of suspension is not extended for a further period ofininety days within thirty days
of the expiry of initial period of suspension, the Government servant shall be deemed to
be reinstated: ‘ '

Provided that the competent authority rnay, in appr'bpriate case, for reasons to be

proceed on such leave as may be admissible to him, from such date as may be specified

by the competent authority.

-7, Procedure where inquiry is dispensed with.---If the competent authority decides

that it is not necessary to hold an inquiry against the accused under rule 5, it shall-

(a)  inform. the accused by an order in writing, bf"’ the grounds. for
proceeding against him, clearly specifying the charges therein,

alongwith apportionment of responsibility and penalty or penalties
* proposed to be imposed upon h’iml;

“

(1) the'—cdmpctent authority is satisfied that in the interest of -

(i)  a Government servant has entered into plea bargain under any

Provided that the competent authority may dispensel

recorded in writing, instead of placing ‘such person under suspension, require him to-

'3
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. Provided that, when the appointment is made on a current-charge basis or by
way of additional charge, his pay shall be fixed in the prescribed manner:

" Provided further that where a civil servant has, under an order which is later set
aside, been dismissed or removed from service or reduced in rank, he shall, on the
setting aside of such order, be entitled to such arrears of pay as the authority setting
aside such order may determine.

18. Leave:- A civil servant shall be allowed leave in accordance with the leave rules
applicable to him; provided that the grant of leave will depend on the exigencies of
"service and be at the discretion of the competent authority.

2'19.- " Pension and gratuity—(1) On retirement from service, a civil servant shall be
entitled to receive such pension or gratuity as may be prescribed.

(2) In the event of death of civil servant, whether before or after retirement, his
family shall be entitled to receive such pension, or gratuity, or both, as may be
prescribed.

(3) No pension shall be admissible to a civil servant who is dismissed or
removed from service for reasons of discipline, but Government may sanctiofi
compassionate allowance to such civil servant, not exceeding two-third of the pension’
Jor gratuity which would have been admissible to him had he been invalided front
‘service on the date of such dismissal or removal.

(4)  If the determination of the amount of pension or gratuity admissible to a
civil servant is delayed beyond one month of the date of his retirement or death, he or
his family, as the case may be, shall be paid provisionally such anticipatory pension or
gratuity as may be determined by the prescribed authority, according to the length of
service of the civil servant which qualified for pension or gratuity, and any over
payment on such provisional payment shall be adjusted against the amount of pension
or gratuity finally determined as payable to such civil servant or his family.

20. Provident Fund:- (1) Before the expiry of the third month of every financial
year, the Accounts Officer or other officer required to maintain provident fund accounts
shall furnish to every civil servant subscribing to a provident fund the account of which
he is required to maintain a statement under his hand showing the subscriptions to
including the interest accruing thereon, if any, and withdrawals or advances from his
provident fund during the preceding financial year.

(2)  Where any subscription made by a civil servant to his provident fund has
not been shown or credited in the account by the Accounts Officer or other officer
required to maintain such account, such subscription shall be credited to the account of
the civil servant on the basis of such evidence as may be prescribed.

21. Benevolent Fund and Group Insurance:- All civil servants and their families
shall be entitied to the benefits admissible under the West Pakistan Government

The words “or grade” omitted by Khyber Pakhtunkhwa Ordinance No. IV of 1985.

Section-19 substituted by the Khyber Pakhtunkhwa Civil Servants (Amendment) Act, 2013 (Khyber
Pakhtunkhwa Act No. [II of 20i3) published in the Khyber Pakhtunkhwa Government Gazette
Extraordinary dated 22™ January, 2013.
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WAKALAT NAMA

IN THE COURT OF \/{ ‘P/ K
» I i

\/Z W 0/)%@/ - /'—fC[LWWAppellam(s)/Petitioner(s)~
VFRSU€ ‘ : |
cud - 4 : -

Respondent(s)

I/We - do hercby appoint
Mr. Khaled Rehman, Advocate in-the abovu mentioned case, to do all or
any of the foIlowmg, acts, dCC(lb and things. - : '

1. To appear, act and plead fm" me/us in the above mentioned case in
this Court/Tribunal in which the sime may be tried or heard and
any other proceedings arising out of or connected therewith.

2. To sign, verity and (ile ‘or withdraw all proceedings, petitions.
appeals, alfidavits and applications for compromisc or withdrawal
or for submission to arbitration of the said case, or any other
documents, as may be deemed necessary or advisable by them for
the conduct, prosecution or defence of the said case at all its stages.

3. To receive payment of and issue receipts for all moneys that may
be or become due and pay'ibh. to us durmg the course of

proceedlngs .
AND hereby agree:- : : ‘ L S ‘ _ ;
a. That the Advocate(s) shall be entitled to withdraw from o ~ %
the prosecution of the said case if the whole or any part . _,/1
of the agreed fee remains unpaid. -k

s
In witness whereof I/'We have ‘signed this Wakalat Nama : ”
hereunder, the contents of which have been read/explamed to '
me/us and fully understood by me/us this -

. W
by 0@//{/} Signaturc of Exccutants M 0 w |

9-B, Haroon Mansion . ' .
Khyber Bazar, Peshawar




