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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR.

SERVICE APPEAL NO. 455/2013

Date of institution ... 19.02.2013
Date of judgment ... 09.01.2017

Muhammad Amin S/0 Muhammad Nawaz 
R/0 Nawar Khel, Lakki Marwat, Ex-Chowkidar 
Govt. Postgraduate College, Lakki Marwat.

(Appellant)

VERSUS

1. Principal, Govt. Postgraduate College, Lakki Marwat.

2. Director, Higher Education Department, KPK, Peshawar.

3. Secretary, Govt, of KPK, Higher Education Department, Peshawar.

(Respondents)

APPEAL AGAINST OFFICE ORDER NO. 1134-37/A-3/TER, DATED 
02.11:2012 OF RESPONDENT NO. 1 WHEREBY SERVICES OF 
APPELLANT WERE TERMINATED WITH IMMEDIATE EFFECT.

Mr. Saadullah Khan, Marwat, Advocate.
Mr. Adeel Butt, Additional Advocate General,

.. For appellant.

.. For respondents:

MR. AHMAD HASSAN
MR. MUHAMMAD AAMIR NAZIR

.. MEMBER (EXECUTIVE) 
MEMBER(JUDICI AL)

JUDGMENT

\J AHMAD HAS SAN. MEMBER: The appellant Muhammad Amin s/o of Muhammad

Nawaz, filed the instant appeal under section-4 of the Khyber Pakhtunkhwa Service Tribunal

Act, 1974, against impugned order No. 1134/37/A-3/TER dated 02.11.2012 where-under

services of the appellant were terminated. The appellant preferred departmental

representation on 16.11.2012 which failed to evoke any response from respondent No. 2

within the stipulated period, hence, the instant service appeal.

2. Brief facts giving rise to the above appeal are that the appellant was appointed as

Chowkidar in Govt. Post Graduate College Lakki Marwat on 03.12.2008. After promulgation
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of Khyber Pakhtimkhwa Employees (Regularization of Services) Act 2009 his services were

regularized.

3. Mr. Najeebullah filed civil suit against the appellant in the court of Senior Civil Judge 

Lakki Marwat for his appointment against the post occupied by the appellant against quota 

reserved for retired Govt. Servants. The suit was decreed in-favour of Mr. Najeebullah on

11.11.2010. The appellant and the department filed appeals before District & Sessions Judge, 

Lakki Marwat to set-aside the above judgment. The appeal was partially accepted by directing 

the department to re-advertise the post. The appellant and Mr. Najeebullah filed revision 

petitions before the Hon’ble Peshawar High Court Peshawar which were dismissed on

5.10.2012. As a result of judgment of Hon’ble Peshawar High Court Peshawar, services of the

(appellant were terminated w.e.f 02.11.2012.

The learned counsel for the appellant argued before the court that his appointment was 

made after proper advertisement and approval of the Departniental Selection Committee. The 

services of the appellant were terminated without any notice and conducting proper inquiry. He 

prayed that order dated 02.11.2012 of respondent No. 1 may be set-aside and the appellant be 

restored to his original post with all consequential benefits.

4.

On the contrary, learned Additional Advocate General argued before the court that 
Services of the appellant were terminated as a result of judgment of Hon’ble Peshawar High 

Court Peshawar dated 15.10.2012. He further contended that the appellant at the time of 

appointment also produced bogus CNIC and as such was also overage to be considered for 

appointment. He submitted that the appeal being devoid of any merits be dismissed.

Arguments heard and record perused.

Having gone through the record of the case, it transpired that after appointment of the 

appellant, one Najeebullah challenged his appointment by filing civil suit before the court of 

learned Civil Judge, Lakki Marwat on the ground that being son of a Class-IV employee, he 

was entitled for appointment on the said post. After institution of the case, the appellant and 

respondent-department were summoned that after recording pro & contra evidence, suit filed 

by the said Najeebullah was decreed in his favour by cancelling the appointment of the 

appellant. Feeling aggrieved, the present appellant as well as department filed separate appeals

6.

7.
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before learned Additional District Judge, Lakki ..Marwat. The learned appellate court after

hearing the arguments of the parties, vide its consolidated judgment dated 05.04.2011, partially

accepted the appeals by maintaining the illegalities in the appointment of the appellant with

direction to the Education Department to re-advertise the said post within shortest possible

time and also ensure proper homework regarding preparation working paper and waiting list of 

retired employees as per government policy and to reconsider the matter of respondent

Najeebullah for the slot strictly in accordance with law and laid down procedure. The decision

of the appellate court was further challenged by present appellant Muhammad Amin before

Hon’ble Peshawar High Court, Bannu Bench through civil revision. The Hon’ble Peshawar

High Court, Bannu Bench vide its decision dated 15.10.2012 upheld the decision of the

appellate court and dismissed the revision petition filed by the appellant. As the matter in hand - 

already been sifslbefore the court by way of recording pro & contra evidence and it had already

been declared on the basis of evidence that appointment of the appellant was illegal, hence, we

are constrained to dismiss the instant appeal having no substance. Parties are, however, left to

bear their own costs. File be consigned to the record room

ANNOUNCED
09.01.2017 KMMAD HASSAN) 

MEMBERk
(MUHAMMAD AAMIR NAZIR) 

MEMBER
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Versus
Principal, Govt. Postgraduate College, 

Lakki Marwat.

Director, Higher
Department, KPK, Peshawar.

Education

Secretary, Govt, of KPK, Higher 

Education Department, Peshawar
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appeal against office nPHFP
1134-37/A-3/TFR,

02,11.2012 OF R.Nn.1
SERVICES OF APPELLANT

NO, DATED
WHEREBY

WERE
TERMINATFH WITH immediate

'-W effect.

Respectfully Sheweth;

1. That after advertising vacancies of Class 

and completing the due 

appointed as Chowkidar

-IV on 12.11.2008 

cocal formalities, appellant was
on the recommendation of 

Selection Committee vide order dated 03.12.2008.
(Copies

as annex '^A & B")

2. That on 18.12.2008, Najib Ullah filed 

court of Senior Civil Judge,
Civil Suit before the 

Lakki Marwat. for his



■i.-•, -' 455/2013

09.01.2017 Counsel for the appellant, M/S Muhammad Ayaz, Superintendent and 

Murad Ali, Superintendent alongwith Mr. Muhammad Adeel Butt, Additional 

Advocate General for the respondents present. Arguments heard and case file 

perused.

Vide our detailed judgment of today consisting Of three pages placed on 

file. As the matter in hand had already been sifted before the court by way of 

recording pro & contra evidence. On the basis of evidence the appointment of the 

appellant was illegal, hence, we are constrained to dismiss the instant appeal 

having no substance. Parties are, however, left to bear their own costs. File be 

consigned to the record rbom.

ANNOUNCED ^
09.01.2017 7

\
(MUHAMMAD AAMIR NAZIR) 

/ MEMBER
(AHMAD HASSAAN) 

MEMBER
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09.01.2017 Counsel for the appellant, M/S Muhammad Ayaz, Superintendent and 

Murad Ali, Superintendent alongwith Mr. Muhammad Adeel Butt, Additional 

Advocate General for the respondents present. Arguments heard and case file 

perused.
j

Vide our. detailed judgment of today consisting of three pages placed on 

file,eAs the matter in handj^^eady been sifted before' the court by way of 

recording pro & contra evidence-a/Id it-had-already-been declared ^n the basis of 

evidence tl^t appointment of the appellant was illegal, hence, we are constrained 

to dismiss the instant appeal having no substance. Parties are, however, left to

bear their own costs. File be consigned to the record room.
ANNOUNCED
09.01.2017

(MUHAMMAD AAMIR NAZIR) 
MEMBER

(AHMAD HASSAAN) 
MEMBER
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::V24.03.2016 Appellant in person/-'M/S Muhammad Ayaz, Supdt. and 

Muhammad Irfan, AD alongwith Assistant AG for respondents present. 

Para-wise comment submitted. The appeal is assigned to, D.B for 

rejoinder and final hearing for 12.7.2016.

r.,, ■

12.07.2016 Appellant with counsel, M/S Murad Khan, Supdt; and 

Muhammad Ayaz Khan, Supdt: alongwith Mr. Muhammad Jan, GP for 

respondents present. Rejoinder submitted copy of which is handed over to 

the learned GP. To come up for arguments on 27.10.2016.

Member

27.10.2016 Appellant with counsel and Mr. Muhammad Riaz, 

supdt alongwith Mr. Muhammad Jan, GP for respondents 

present. Counsel for the appellant requested for 

adjournment. Adjournment granted. To come up for 
arguments on 09.01.2017.

(PIR Ej^KHSH SHAH) 
MEMBER

(ABDUL LATIF) 
MEMBER

■



S.A No.455/2013 1r"%
.1Appellant with counsel present. Preliminary arguments;:^, ^.| 

heard and case file perused. Learned counsel for the appellant argued. J
27.08.2015

,r
that the appellant was appointed as Chowkidar on contract basis in

03.12.2008 ,
:

Govt: Post Graduate College Lakki Marwat on 

subsequently he was regularized on the said post in pursuance of the 

NWFP Employees (Regularization of Services) Act, 2009. The case;

i

?

/

remained under litigation in the court which was initiated by one
INajeebullah who claimed the post falling to the share of retire.son 

quota. The said litigation however ended with direction of the Court
I

for re-advertisement of the post. The .services' of the appellant were 

terminated vide impugned order dated 02.11.2012 regarding which ij 

appellant preferred departmental appeal on 16.1f.2012 which was 

not responded within statutory period, hence the present .service 

appeal on 19.02.2013.
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11 Points raised at the Bar need consideration. The/appeal is 

admitted to regular hearing subject to all legal objections. The 

appellant is directed to deposit the security amount and process fee 

within 10 days. Thereafter, Notices be issued to the respondents. To; 

come up for written reply/comments on 26.11.2015 before S.B.
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ti Counsel for the appellant, Mr. Sharifullah, respondent No. 1 in 

person and Mr. Murad Khan, Supdt. for respondents No. 2 and 3 , . , 

alongwith AddI: A.G for respondents present. Requested for 

adjournment. To come up for written reply/comments on 24.3.2016 

before S.B.

26.11,20151 •r■
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AHMAD HASSAN, MEMBER: The appellant Muhammad Amin s/o of Muhammad?

JUDGMENTI

%
. ■>*. :

1;
i'-

Nawaz, filed the instant appeal under section-4 of the Khyber Pakhtunkhwa Service Tribunal .1-

Act, '1974, against impugned order No. 1134/37/A-3/TER dated 02.11,.2012 Whcre-under'^^lli’-’i'

services of the appellant were terminated. The appellant preferred depaiLental;;[«?
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APPELLANT 

Hazrat ahmad
I

Through:

. (M. ASIFYOUSAFZAI)
&

(TAIMUR AtrKHAN) 

ADVOCATES, PESHAWAR.

I

It is affirmed and declared that the contents of rejoinder are
true and correct to the best of my knowledge and belief.
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his appointment, being the son of retired Govt. Servant which was accepted»1he appe^at-in- 'ifim£tltjui
I ’PWv
with tihe , I-department filed appeal,before District/Sessions Judge fc /

direption^tc^e-advertize the post within the shortest possible lime. The appellant and the

r; which was partially accepted
I

department filed civil revision petition in the'HwP^ Peshawpr High Court Peshawar wbich;^; 

upheld the judgment of the Trial Court. Thj&-de^siQn-oT-Distftof-&-Ses3ten3-Judge 

appoiTrtffi^nt-^l-Mfr Muliammad Amift-*was~'deeJared~as~iHegal and as such his seridcfs

terminated on 02.11.2012. As judgments of the Trial Cour^and High Court were based on facts
, H cu^ '^tAoU ^ *

duly supported by evidence»j4ence, ^ the same have attained finalit^^henee there is hardly

substance m this Tribunal to intervene in the matter.
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* 8. In view of foregoing^ we are constrained to dismiss the instant appeal. Parlies 

however, left to bear their own costs. File be consigned to the record
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.; ' V'^-'O^^cial-.scrutmy.as at ‘ru.ns;.agai.>sL.-spirlt..of,laW”Petitipn;^m5.^Vsing Svith':^egularjin him oppo'rtunity' of ' '^Vr-

. to him.'the order dated plbi2068'\vai‘pass^'whereby his '.• V'
' - \'._Pu^ab; EmployeesjE.fficiency^ibiscipliQe-'mid-'Accbuntah^^^^^'i^ 'y^*^^*^^^,®^.!^'”®^?.^;i ; ' *’

•■■ ;■. . ■- . ■ 1' -V-..'; 2.’ Since the petitioner was admittedly'a contract employee ■
--S;5-Remfrom'serwice to contract employees--Sti^atic hll4ati3S^*and furthermore the order •terminating his 'scn-ice on the face of it 

Inefficiency and miscohduct—Show-cause notice^Procedure'®--contains stigmatic allegations, therefore, the instant Writ petition is
• regular inquiry-Ends .of justice demand an :inquiry:-peniiWv:--h‘‘5‘* entertain-able by this Court. Reliance in this respect is
• allegations on.mere question-Not amount'to;affording reason^^ Vneed on the case ■ Rana Asif Nadeem versus-Executive District 

■ •••opportunity of shosving cause-Validit^'^Although, to dispensia-g^-OZ/'Ccr. ^rfucation. District Nankqna and 2 others" (208 PLC (CS) 715)
regular inquiry is discretion left for/authority to be'-iauAg 6ni "f^oi Zaid Ahmad Kharal versus Water And Power^Development 
Requirement of reasonable opportunity 'of showng..;^use ag^fe -Aiilhorit)', through Chairman WAPDA and another" (2008 PLC (CS) 
proposed'action can only be-.satisfied if .particulars .of ch^g^‘^^-‘1005). In the later judgment,-this Court while assuming jurisdiction in 
charges, substance of ertdence in support-of charge and sp^ ^-'clcar terms held that “If the tennination order would convey a 
punishment which would be called for after.charge or.charg«lft g ^’message of any stigma^ the employee could hot be ousted from sendee \

■ est^lished are communicated to,'cml servants . who -is/^®;ivlthout resorting-to ,the procedure of Efficiency and Disciplinary ' 
reasonable time and opportunity to Ehow-cause-\Vhen petitionaWi->^^l^®.''- ‘

. , response to show-cause notice had denied clwges against - , 3. the learned counsel for .the petitioner has argued that when
. considering nature'of charges, all.'.alle^tions'required'eyid^rihrpetitioner had specifically’denied the^allegations levelled against -•' 

under each head, then it had become incumbent upon authpnty^l  ̂him in the Show Cause Notice, a regular inquiry into the matter was - . '
• • I have ordered for r_egulM.jnquiry::2ep.^tu*^e from^ normal-cbj§ L^acntial, wherein,’ the ’petitioner had to be supplied copies of evidence 
•-idoes not^refiect bonafides on part of authority, ..rather/sh^ ^"'^ainst him, he should have,right to produce his defence’and during

;• mechanical application of mind on the part, consequently petitio^^inquiiy. if any \vitness’appe^ a^nsthlin''he had a’right to cross- 
appears to be justified in pleading that authority w^ in fact bi».’examine such witncss. Reliance’has been placed on the case reported in 
towardshim.. ^.[Pp.-768 & 769] B,'Cm-;i997 SCMR 1543. Adds that fair trial'uiider Mcle lOCa) of the’

Constitution of Islamic Republic of Pakistan, 1973 is inalienable right 
■ Vi’^HVof the person against whom any allegation is leveilcd; but in this case 

--Art. lO-A-Fair trial-Right of access to justice-.:Fundamental ri^Mjncither transp^cht procedure nor fair trial has been provided to the 
. It is by now well settled that right to fair trial means righ^®.petitioner, therefore,-impugned removal from seryice order is to'bc

proper hearing by an unbiased competent forum-Right to fairjfriffi^ struck down. .■■'.•••.- ’ ' •
has been associated with fundamental right of access to justice.^^R. * •
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Constitution of Pakistan, 1973-.-
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4. On the other hand, learned Additional Advocate'General 
opposed this jjctition on all corners by contending that charges were. 

Mr. Muhamrnad Iqbal Mo/m/. Advocates for.Petitiorier. S^rProved .against the petitioner, therefore, .the order removing him from
,^r.^7;nfiqz\AAn^;ifaifi,;Ad^_tion'al..^dvo^te.p^^ ^ '

' • -s. -.5 I haye heard .'the'arguments
l^/^tics'and perUsed the'entire available record with thcir’as'sis'tance.' -

.6. Without goingrthr.ough the factual ^aspect or controversy, 
liJ^O 'fact' of the matter ■ is ■ that specjfic allegations pf inefii.ciency.'.and 
^i?«)riduct ■had 'been-ievell^ against the', petitioner.-It is; adrnitted ■ 
^^sitiph'that bn'sam'e 'chafges a Show Cause Notice was issued to the 
SPohtioncr, .'he.'=submitted -reply ithefeof-.;but:-the: authority/.without«

I:
I
:■

• •
1.. . State. ' .- bf.leamed counsel for the • ,

'V'i’y^pateo.f he^iig: .12.012015', .

the facte of the.cas.e.we that.petitiQne.r.y^^ appoj 
• '' • •;-:as Driver (BS-4).on wntract basis.for a: i^ripd'of one ye^,‘wmch'tf^

.iv.bp :e,xtended'>uWeW to performance'mid 'conduct to be-evauat^M

I
;:;4 t* f

• . • He iI ^
■I;r

•>/ i4\i/*'
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S.A No. 455/2013-,
.Av¥'

29.07.2015 Counsel for the appellant present. Learned counsel for the

appellant has filed an application for revival/requisition of the

appeal which was adjourned sine-die vide order dated 18.11.2013.

Application allowed and the appeal is revived. Notice be issued to

the respondents as well as A AG. To come up for preliminary

hearing oj:^7-^^-2015 before S.B. r'

---------- .

Member t
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Counsel for the appellant and Mr.Wajeh Ullah, Assistant to' ^ 

SO(Lit) with Mr. Muhammad Jan, GP for the respondents present.

7> 18.11.2013

Arguments on the maintainability heard. Counsel for the appellant 

contended that he filed CPLA against the order of the Honable

High Court, Peshawar but will be fixed for hearing and requested 

for adjournment sine-die. Request is accepted, the appeal is 

adjourned sine-die till disposal of the case pending in the august 

Supreme Court of Pakistan. The appellaht/respondents are at 

liberty to file application for revival after disposal by august

■

Supreme Court of Pakistan. Till then the case file be kept in safe

custody.

Member
V"s

•\
^ 0

s

.*. \

... . -
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\- :% 4' . >\
Assistant to Counsel for the appellant present. In «24.5.2013

pursuance of the Khyber Pakhtunkhwa Service

Tribunals Amendment) Ordinance, 2013 (Khyber

ord, II of 2013), the casePakhtunkhwa

is adjourned on note reader for proceedings as

before on 3.7.2013.
1

/Pe^er
^i/

Assistant to counsel for the appellant present. In pursuance 

of the Khyber Pakhtunkhwa Service Tribunals (Amendment) Ordinance 2013, 

(Khyber Pakhtunkhwa ord. II of 2013), the case is adjourned on note Reader for 

proceedings as before on 27.08.2013.

03.07.2013

Appellant with counsel present and ^requested for 

adjournment. Since the case of the appellant is pending before the 

Hon’able Supreme Court of Pakistant. To come up for preliminary 

hearing on®fj(/^v2013.

27.08.2013

V/-

^Member
\

;■
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Sgounsel for the’ appellant present and heard.4. 12.4.2013

*.’ir

I ^onte^ed that the appellant was appointed as
n.mm w

] GhowKidar in 2008. On 18.12.2008 one Najibullah filed a
■.r
j*mciyillsuit for his appointment, being son of a retired

person^ which was accepted. The appellant

dep.artment filed an appeal before the District Judge
'•A s

&
whichjvvas partially accepted with the directions to remm
'advertise the post within a shortest possible time. The 

^ Ipi^l^t and department filed a civil revision petition

iitiirgtheJPeshawar High Court which upheld the decision
S-9 I i

ofaDistrict Judge and the appointment of Muhammad

I’ll
Hanif was declared as ill-gotten gain. In view of the

judgment the appellant was terminated from service on

2:11^012. The appellant preferred a departmental

1 M £
appeal on 16.11.2012 but with no response. Counsel for

i®ii
Ithe'^appellant further contended that the services of the

JLappellant have been terminated vide the impugned

* I ■ Iorder, without observing the legal formalities which are

I .©P
mandatory under the law/rules. In this case, decision

f ' f
, hasfalready been given by the Civil judge, District Judge
! I T

i £ - “tt, ^tahdlHigh Court. Pre-admission notice be issued to

f SGP/respondents to assist the Tribunal on the point of

:1' Ifi maintainability of appeal(yxA

M

i

i1J. »
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Order or other proceedings with signature of judge or Magistratei

. i.iJ
2

»♦ .
3 t'i»

t
■m ^■u1) 1

19/02/2013

/ip'*
The appeal of Mr. Muhammad Amin presented today 

by Mr. Saadullah Khan Marwat Advocate may be entered in the 

Institution Register and put up to the Worthy Chairman for 

preliminary hearing.

t

i' Jm,m
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1
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This case is entrusted to Primary Bench for prelim
i

'i
i ry •r •;

ii:
W
I®

J» S fcis:;itsm
1

I
hearing to be put up there on

.('•i 
li i’- ''M - ••
‘ Si *

It" y
iSk-M- 5.0 11.

V
i
(I

• t
I

»I 'H"

rs/*nt -ilri- aPPt/jtQTi-E 9)r^4mA

ouvY\xo/ it /3.:k • <3..o \ 3

-P' •

■ f
.X. t

I I ■• . i •? h 
-■•.! !’

II .

I
K.. ■

t;

mWIiiimI :

f

'i..-
I •

It

j;-' 1 (
'■ "i M I

A t •■>

ii /i

t

t>fi a



BEFORE THE KPK SERVICE TRIBUNAL PESHAWARa
S.A. No. /2013

Muhammad Amin Versus Principal & others

INDEX

S.No Documents Annex P.No.

1. Memo of Appeal 1-4

2. "A" 5Advertisement, 12.11.2008
3. 6Appointment order, 03.12.2008
4. Plaint of Najib Ullah, 18.12.2008 "C" 7-8
5. Written Statement of appellant, 

28.01.2009
"D" 9-11

6. Written Statement of Govt., 11.02.09 12-13
7. Regularization Act, 24.10.2009 " p" 14-16
8. Payment of Regular Monthly Salary 17-18
9. Judgment, 11.11.2010 19-26
10. Appeal to DJ by appellant,15.11.2010 W J// 27-29
11. Appeal to DJ by Govt., 06.12.2010 "J" 30-31
12. Judgment of ADJ, 05.04.2011 "K" 32-36

13. Revision to HC by appellant, 15.04.11 u 1^// 37-40
14. Judgment of High Court, 15.10.2012 "M" 41-49
15. Termination order, 02.11.2012 "N" 50
16. Representation, 16.11.2012 "0" 51-52

i Appellant 

Saad Ulla4=i-iChan Marwat
Through

Dated./4^.02.2013
&

Arbab Saif Ui Kamal 
Advocates.

21-A Nasir Mension, 
Shoba Bazar, Peshawar. 

0300-5872676Ph:
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BEFORE KPK SERVICE TRIBUNAL PESHAWAR

.MSS.A No /2013

, Muhammad Amin S/o Muhammad Nawaz,

R/o Nawar Khel, Lakki Marwat, Ex-Chowkidar 

Govt. Postgraduate College, Lakki Marwat. . . Appellant

Versus
Principal, Govt. Postgraduate College, 

Lakki Marwat.

1.

2. Director, Higher

Department, KPK, Peshawar.

Education

3. Secretary, Govt, of KPK, Higher 

Education Department, Peshawar Respondents

0< = >0< = >^< = ><;:^< = >0

APPEAL AGAINST OFFICE QRDFR
NO. 1134-37/A-3/TER. DATED
02.11.2012 OF R.NO.l WHEREBY

SERVICES OF APPELLANT WERE
TERMINATED WITH IMMEDIATE

7
7/2 effect.

O < = < = > o < = > o < = ><:^

Respectfully Sheweth;

1. That after advertising vacancies of Class-IV on 12.11.2008 

and completing the due coda! formalities, appellant 

appointed as Chowkidar on the recommendation of 

Selection Committee vide order dated 03.12:2008. (Copies 

as annex "A & B")

\

was

2. That on 18.12.2008, Najib Ullah filed Civil Suit before the 

court of Senior' Civil Judge, Lakki Marwat for his
-%

i
4

■
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9 appointment, being son of a retired person on the post of 
appellant against the department and appellant which was
replied by them, denying the claim of the said rival
candidate. (Copies as annex "C, D 8t E")

3. That on 24.10.2009, the Govt, of KPK issued NWFP 

Employees (Regularization of Services) Act, 2009 wherein 

as per Section 3 of the said Act, "All employees including 

recommendees of the High Court appointed on contract or 

adhoc basis and holding that post on 31^'' December, 2008 

©r® till the commencement of this Act^shall be deemed to 

have been validly appointed on regular basis having the 

same qualification and experience for a regular post. 
(Copy as annex "F")

That in pursuance of the aforesaid Act, Services of 

appellant were regularized by paying him monthly salaries 

as a regular Civil Servant. (Copy as annex "G")

That evidence in pro and contra was recorded and after 

arguing the case, the Suit was decreed vide judgment 
dated 11.11.2010 in favor of rival claimant with direction 

to department to follow the rules and procedure, yet the 

same was already adhered to. (Copy as annex "H")

4.

5.

6. That appellantj,on 15.11.2010 and the department 
06.12.2010/iled appeals before the District Judge, Lakki

on

Marwat for setting aside judgment and decree of the court 
below which was partially accepted by directing the 

department to re-advertise the said post forthwith vide
judgment dated 05.04.2011. (Copies as annex "I, J & K")

7. ^ That appellant as well as the rival claimant namely Najib 

Ullah, filed Revision Petition before the Peshawar High 

Court, Peshawar Circuit Bench 

dismissed on 15.10.2012. (Copies as annex "L 8l M")
Bannu which were

8. That in pursuance of the aforesaid judgment, 
dated 02.11.2012

order
was issued wherein Services of



3

appellant were terminated with immediate effect. (Copy as 

annex "N")

That on 16.11.2012, appellant submitted representation 

before R.No.2 which met dead response till date. (Copy as 

annex "O")

Hence this appeal, inter alia, on the following grounds:-

GROUNDS:

9.

a. That after fulfilling of the due codal formalities, appellant 

was appointed as such on the recommendation of 
Departmental Selection Committee, being top scorer and 

his order of appointment was not amenable to challenge 

but the rival claimant, Najib Ullah Khan has no nexus with 

the appointment of appellant as such because he claimed 

the said post on account of retired son quota but the 

advertisement was not to this effect but was open.

That the Courts did not apply judicial mind to the issue 

and the evidence/procedure of appointment was not 
appreciated in true perspective. The advertisement 
where bore age limit.

c. That order dated 02.11.2012, terminating appellant from 

service is of no legal effect as no notice was ever served 

upon appellant nor any inquiry was conducted in the 

subject matter.

That order of termination was issued in haste manner 

because the department did not wait for challenging the 

judgment before the apex court of Pakistan, so the 

matter/order dated 02.11.2012 is premature.

That order dated 02.11.2012 is based on malafide.

It is, therefore, most humbly prayed that on 

acceptance of appeal, order dated 02.11.2012 of R.IMo.l 
be set aside and appellant be restored-to his original post 
of Chowkidar with all back benefits, with such other relief

b.

no

d.

e.
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as may be deemed proper and just in circumstances of the 

case.

Appellant 

Saad Uliah Khan Marwat
Through

Dated.! .02.2013

iiSaiful Kamal
&

Rubina Naz i'
Advocates.

’

;

i
I

. J
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extraordinary REGISTERED NO. P.III

GOVERNMENT GAZETTE.

North-West Frontier Province

Piiblishcdby Authority
Is ----------------------

PESHAWAR, THURSDAY, 24^*' OCTOBER, 2009. 

PROVINCIAL ASSEMBLY SECRETARIAT 

THE NORTH-WEST FRONTIER PROVINCE

NOTIFICATION

Peshawar, dated the 24"' October, 2009.

No. PA/NWFP/Bills/2009/384JZKThe North-West Frontier Province Employees 
(Regularization of Services) Bill, 2009 l|ving been passed by the Provincial Assembly of

North-West Frontier Province on 15 Oioher. 2009 and assented to ^y the Governor of the 
North-West Frontier Province on 20'" Obtober; 2009 is hereby piitlished
Provincial Legislature of the North-West Frontier Province.

as an Act of the

^ THE NORHT-WEST FRONTIER PROVINCE
EMPLOYEES (REGULARIZATION OF SERVICES) ACT

(N.W.F.P. act NO.XVI of 2009)
(First published after having received.-the assent of ine Governor of the North-West Frontier 

Province in the Gazette fo the N.-V^/.F.P. (Extraordinary). '
Dated the 24"' October, 2009 . *

,2009.

.AN
ACT

regularization of the service.^ of certain empIo> ees 

Appointed an adhoc or contract basis.

To provide for the

Preamblc.-WUEREAS it is expedient to provide for the regularization of the '

on adhoc or contract basis, in the public interest, forservices ot certain employees appointed

the purposes hereinafter appearina:
.-i-

It is hereby enacted as follows:-
■;
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Short title and commencement, -(1) ThisiAct may be called the North- West 

Frontier Province Employees (Regularization of Services) A

It shall come into force at once and shall be deemed to have b 

at th(; promulgation of .he Ordinance.

V

1./ .

/
ct, 2009.

(2)
ccn taken elfect

2. Deli:iitions. (1) In this Act, unless the context otherwise requires:-

“Commis.ticn” means the North-West Frontier Province
bei'vice Commissi

(a)
Publicon.

(aa) “Contract acDointment” meails appointment of a duly qualilled person 
r'^SuitmlT'’’'* Pf“cribed method of

(b)

. “Governnient”
Province:

27“ Sr w"? department constituted under

“law or rule” means the. law or rule for the time being in force 
governing the selection and appointment of civil .servants; aifd

affarl 77 O'- io connection with the

The expressions “adhbc appointment” and “civil servant” shall have the 

meanings as -espectively assigned to them in the North West Frontier Provi

Act, I973 (N.V/.F.P.ActNo. XVmofl973)..

Regularization of services of certain employees 

recommendees of the High Court appointed on contract or adhoc basis and holding 

'hal post on 31“ December, 2008 or till llie eommeneenieiu of this Ac. shall be
deemed to have.been validly appointed on regular basis having the same qualification 

and experience for a ,regular post:

(c) means the. Government of the North-West Frontier

(d)

(e)

(0

. i '■

f(2)
same 

nee Civil Servants
7 •

3.
• - All employees including

4. Determination of seniority;- 

Act or in
) the employees whose services are regularized under this 

the ))rocess of attaining service at the
commencement of this Act shall rank junior to 

same service or cadre, as the case may be, who are in service 

ne commencemern of this Act, and shall also rand junior to

“'■die recommendation of the Commission made before the 

, rmericement of this Ordinance, are to be appointed to the respective service 

irrespective of their actual date of appointment.

^ all civil server:Is belonging to the

on regular basis on ■ 

persons, if any, who, i such other

or cadre,
V,*;
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^ (2) The
seniority inlerese ofthe employees, whose service ore regularized under this 

Act within the same service or cadre, shall be determined 

officialipn in such service or cadre:

.;.jd

on the basis of their continuous

ProMded that if the date of continuous officiation in the case of two or more employees 

is the same, the employee older in age shall rank senior to the younger one.

Overriding effect.- Notwithstanding any thing to the contrary.contained in any other
law or rule for the time being n force, the provisions of this Act shall have an overriding effect
and the provisions of any such law oar rule to, the extent of inconsistency to this Act shall cese 

to have effect.

4A.

f •

Repeal.— 1 he North-West Frontier Province..Employees (Regularization 

Ordinance, 2009,(N.-W.1'P, Ordinance No.Vli of 2009) is hereby repealed

rh
■ :

■ BY ORDER OF MR. SPEAKER 
■ PROVINCIAL ASSEMBLY OF 

NORTH-WEST.FRONTIER PROVINCE

ol'Services)
/

■ ii
iIV

AMANULL/U-I 
SECRETARY, ' 

Provincial Assembly of N WFP

• ■
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/ ■ i IN THE COURT OF ZEBA RASHEED, CIVIL JUDGE 
ATIiniCTALMAGISTRATE-Vll. LAKKl MARWAT

■ p

-••*1 %•M -
17/1Civil Suit No !

5

✓rIS. 12.2008 

..'ll.! 1.2010
Date of Institution 

Date ofDccision..

,! •

Najeebullah- S/0 Muhammad Nawaz Caste 

Pataii R/O Mohalla'Baghban District 

-. yiLakki Marwat.
S

J
■ ^

PlaintilT.

a'

Government ofNWFP through Secretary 

Education and 12 others
# '

Defendants.

SC//T FOR DECLARATION AND FOR GRANT 
OF PFFMANENT MANDATORY INJUNCTION^

■

I JUD G ME NT. .%

My this judgement is meant to disptise Of a suit/ brought by the plainlill 
the defendants seeking therein declaration to the effect that the father^ the 

p'aintiff was.employed in the governir.cnt Post-graduate college Lakki. Marlwat and 

account of his retirement he is entitled for appointment as Chaukidar being som^of retired 

calass-iV employee as per government policy. Wherc;\.-: the deiendants No.4 and 8 to.10 •
with connivance ol'defendant No.7 appointed him on vacant sc.at ol cliaLikitkii' '.vliich is 

ille4l due to non eligibility of defendant No.7 therefore, appointment of defendant No.7 

is ineffective ujDon the rights of the plaintiff.. In addition the plaintiff sotiglil giani f , 

pcrnlancnt-cum-mandatory injunelion'restraining defendants to release the salary to the ■ ■ . j 

delendant No.;7 and issuance of-dirccli'oii !(.' the dL•lcndal;t^; to cancel the appoinimenl iv| 

ddl'lulant No.7 and plainliffbc appointed on the vacant post.

Facts in brief of the plaint are that on account of retirement of plaintiffs 

father as chaukidar from government Post Graduate college Lakki, the 

vacancy in question was converted on-contract basis as per government 

policy- and appllcatfons were invited through piihliciition. That plaintiif also . 

‘applied for the vacancy in question,and after conducting test and

against
on

:•
• 0

I,

•I'

i

■

• /'
i

I

\V\V^ IJ/ -/3 - i
1I
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J{(he .defendant No.4 cancelled 

■subsequently tlie 

12:10.2008 and’

^ lh<? same withom assigning any reasnn. That 
vacancy.in question was republished i

,r'

in daily Mashriq 

is one of the qualification for ■
.f- on

as,per publication the literate i 
appointment against the vacancy in 

son of

. 49

Plaimiffbeing ;i,e„K,
, “’P'”'" •*«" -PpLed f„, .pp„i„„e,„

/

r

v.acancy in question Which is illegal'and being
'-'leffective upon the rights

appointment of the defendant No 7 is liable ,o"l
SOr plaintiff, henceo

^'acaney in
-■vpcaiedly demanded to admit tlie claim 

hence the instant sui.;:.

I'lieslioii. That defendants 

ihe plaintilTbut they refused,

.tftrX' ... . «'edi”""”*"“‘<.•11'PlPioioftkeplaimifF
■ n m«ny legal and factual objectlons.0nt of die divergent pleadings
- P«lea, inv le.tned pred.ee.aer In .,«ee baa ftan.ed ^III!:;

were
of

issues.

ISSUES.

•J. Whether the plaintiff h 

WhethcT plaintifTis
as got a cause of action? OPP

2.
estopped to sue? OPD

.3. Whether -the plaintiff.h
as got any right for appointment on theletirenient of his father? OPP

4. Whether this court has got the jurisdictionV 

Whether the defendants malafldely 

on the said post? OPP ■

5.
appointed the defendant No.?'

6. Whether defendant No. 7 

Whether, defendants' 

U/S 35-A.CPC? OPD^ 

Whether plaintiffi

Relief.

l^arties. produced 

lecord gone through.

findings

■' ••'r
appointments b^e^ on terit?OPD 

■are entitled for!special
• 7. .

compensatory costs

S.
entitled to the'decree as pi-ayed foj-? OPD.9.

(heir I g s ],■) c c I i \' c e \ 4 d e n c e. Arguments lieard:.'na

fii'G as undej*:

11./-/ -/
I
t ■
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ISSUE U0.2:

4 . <
is produced by flic dcrendants to prove estoppa! 

on part of the plaintiff, hence issue ftvjed for want ol^ proof 

- ISSUE N0.4. .

No; evideiice

The defendants , objected that tlae ■ instant . court has 

jurisdiction to adjudicate upon the matter in fend under the Govt: servants
no

Act, i973. After hearing the objection the reievant law gone through.Tinder 

Section 2 of the Govt: Servants Act 1973 the go^ernnient Scrvnnts c;.':;: not
invoke the jurisdiction of Civil Court, whereas i'n the matter in hand the

plaintiff is not a government servant hence U/S 9 of the CPC Civil Court is 

tuily competent to hear ^ and adjudicate’upon the pratter in hand. Issue is 

decided in positive. ’

;

i
ISSUES NO. ] ,3.5.6 AND S.,

All die above mentioned issues aj-c interlinked ' hence taken t ,

ll is alleged by the plaintiff that his^ faper was class-IV employee in iht 

government college Lakki Marwat and

li

1.

account of his reiii'emenr, he 

is ".entitled for/

on
being the, real son of retii-ed 'government employee

/?
ai^ointment against the vacancy in question; The plaintiff amher alleged 

lhaf the defendants published the

1^

vacaijey in question in news paper'and ■ 
alter conducting test they appointed the dcfcndnnl No.7 against the

in question whereas the plaintiff despite possessing the required qualification
vacanv

■I

•was !•eiec(ed.

Pkiiiuitf pi-oduced as many as six witnesses i
i;

in support of his ease and he
himsell stood as PW-7 in the witne.ss box..

Record Kgper fi-om DPO office District.Baniju appeared 

produced jihe relevant' record; pertaining to the appointment, 

retirement; of the defendant No,7 in the police department as Ex.PW J/1 to 

Ex.P W U2 . He further produced the medical

■■■

as'P.W-f and he ■ 

service and

!i

i

l!-;certificate pertaining to the age 
0f-th£^defendant No.7 as'Ex.PW 1/D-l and copy of service book as Ex.PW ' ^’7 1

• ; l/D-2,-He sta.ted in his statement that the defendant No.7 had retired fron 

police department after complctio/i og25 yetiics of his .service.
if II.u-/3!® / 7/ ■ ;1:

I/V il/ fl-I
TilI

t
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■W -
efendant No. 10 appeared as PW-2 who stated' that 

iied through publication in the news
l^t applications 

paper lor appointment against tiie'
vvci'e ';n\-

/ \ acancy in question. He further stated that a committee for recruitment was
constituted and after conductingaest the defendant No.7 

eligible on merit. He produced the meritiist
/ vyas appointed being 

as Ex.PW 2/1. He stated that in
the publication It mentioned that retired/ ex. Soldier, will be preferred 

Me adniittecl that the defendant No.7 is retired policeman and 

He produced the copy of CNIC of defendaht No 

appointmciit against the

was

not a soldier.-.

• 7, and his application for.
vacancy in question as Ex.PW 2/2 and Ex.PW 2/3 . ■ 

I'le also produced the application of the plaintiff (bi /
/‘ appointment against llTe

'Mcncy .s E,.PW 2/5. 5:,

PI puUiciiiioii cl;ued 12,11,200.5 as Ex.lf/2/D 

•lemor Clerk from Post Graduate college Lakki Marwat appeared as PW-3 

and he produced the copy of publication dated 21.7.2008 as Ex.PW 3/1 and
opy of pubitciation dated 16.8.2008 as Ex.PW 3/2. He further produced the 

application of the plaintiff as Ex.PW-

-1

-3/3. He produced the order^f

as Ex.PW
-canecllalion 61 

,3/5 and
1 interview by^he'principal ggovi; Graduate College

copy Df publication dated-12. ]] .2008 

pioduced the.copy of third
as Ex.PV/ 3/6. Ht further.

-application of the plaintiff as. Ex.PW 3/7. He. produced the copy of application of defendant No.7.0.7 for appointment against 
copy of his CNIC as: EX.PW3/8 and Ex.PW 3/9 

- No. 1187/1337 by the

the vacancy in question,.
. Hestated that vide, office order

director of MigherEducation NWFP' alf1' the appointmen-ts of' class IV el
employees werecancelled. He produced such letter as Ex.PW 3/10 and'. Ex.PW 3/il. He 

attendant m the Post Graduate College 

namely Javed Iqbal

stated that on vacant post of Lab 

Oi .retired Lab ahendant 
Px.PW 3/12. He 

the ' defendant

,‘Son

appointed vide office order 

jl|tness pertiPcate produced by 

prpduc-ed: the service record of 

W3/17..

was
also produced the medical ft ^

as Ex.PW 3/14.,-He, also 

father as Ex.PW 3/16 and Ex.P\\
Senior Auditor.from District Account office appeared

plaintiffs

as PW-4 and he stated
serv,ce recoffi the defendant N .7 had not applied forthat as oer

ageI'chixarion .
V ■

i
. a. '

- it
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I
Legfil Assitant trom ?J.\DRA office appeared as P\V-5 who produced the 

rcle-\;nt record pertaining to the CNIC of deiciidant No.7 bearing his date of

■birth ns 1957 as Ex.PW 5/1 . Me'stated that CNIC Ex.PW 3/9 of the
0

defendant No.7 bearing his date of birth as-1963 is not issued by the 

NADRA and,same is bogus.-Junior Clerk from DHQ Laicki .appeared as PW- 

6 and lie stated that the medical fitness ceitificate Ex.PV7 3/14 is issued by ■ 
the Dr. iVIuhammad Isliaq M.S DHQ Pakki. . ;

Plaintiff himself appeared a.s lAA who reiterated the contents o.f plaint in

his statement. Nothing material which could benefit .the cause of die

defendant could' eTjt.tractec; from the plaintiff despite length)
\

examination. ' ' .

In i-ebuttal defendant No. 10

•cross

again appeai-ed as DW-l who denied tlie clahh 

ol the ]jlaintiff and stated that the plaintiff was low in merit as ho did not

wJatt-h die securilvpossess the required qualificanon and acciuaintance

measures vvhereas the defendant No.7 was selected ■ by the recruitment

committee on merits being retired policeman . Defendant No-7®appeared as

DW-3 and he also denied the claim of the plaintiff in hi.s statement. However 
'

s^^->o;l:^^he admitted that he is retired policeman and he is leopiving 

Rs.730(;> monthly pension. Pie also admitted that he is illiterate and has. 

not applied tor age'-relaxaticin at the time of his appointment agoijvst the 

vacancy in question.: After going through tiie available record 

fight ofievidence produced by the parties it appears, that the father of the 

plaintiff namely Muhammad. Nawaz vvas class-IV employee in fre Govt : 
Post Graduate College Lakki Marwat who was retired on 1 7.0,1 vide

on fi.fi' ii the

Ex.PW j/1. Ihe vaca.nt.post ofChaukidar was .Published in news paper on
I * -•

21.7.7008. Vide Ex.PW 3/3 the plaint ff submitted his -first application to 

the Pj'incipal Govt: College Lakki Marwat for appt.ointment against 

post of his fathei’. PW-4 stated that the intei view'which was going tc be held 

on 26;7.2007 was cancelJed upon oral direction of the princip iP Govt: 

college. Application, for appointme:it against the .vacant post was again 

invited vide Ex.PW 2/3 . in daily .-Naj. "fh.-u |plaintiff again subniittcd his

vacant

application vide Ex.PW 3/4 and tie' interview was goinn to be h'^'ld On

1 6.8.2008 whicli was, again cance.!,Led. Vide TC x.PW f./D-l the vacant post i
j—

I
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^^qiiL'siion was again published in news paper and as per terms and conditions 

pi'ovided in the publication the applicant should be literate and an ex.soldier 

will be preferred, whereas the age limit will be according to law. The 

plaintiffagain submitted his application vide Ex.PW 3/7 and defendant No.7 

submitted-his application vide Ex.PW 3/S, The date'of birth of the defendant 

■ No.7 mentioned, in Ex:PW 3/8 was 1963 and he was retired policeman. ■

The perusal of service record of the defendant Na.7 in police department 

produced by the PW-1 reveals that ms date cif birth is 18.r0.1956. The copy 

ol CNIC o! delendant No.7 Ex.PW 1/3 reveals that his date of birth is 1957. 

1 he defendant.No.7 was retired from polipe departm’ent on 29.7.20,04. After 

receiving the applications the recruitment committee was constituted hvho 

conducted interviews of fifty candidates. The plaintiff was placed on forth 

number whereas the defendant No‘.7 w^as placed on No.l being high on merit 

as he was ex.police man. PW-2. who,produced the record admitted in his; 
statement that other ex.soldiers also'participated in 'the interview but tli^ 

wei-e residents of farfliing areas whereas the defendant'No.7

/
//

/
/7

/

I:r
:/ •

I

;■

!

■ri ■u

/,

••1

was most
suitable cahdiate. The copy of the'CNiC of defendant‘No.7 Ex.PW 3/9 ■

; ' .reveals that.his date of birth is shown as 1963. Legal assistant from NADRA 

office w;hen appeared as PW-5 stated that there is nb record .o;*:' 

registratiDii of CNIC of defendant No.7, Ex.PW 3/9 ^ bearing the- daN- of 

birth as 1,9^3 which CNIC is forged and bogus. The de-fendant No.7

the
i
• i

■N'!
was also 'r.O

‘ i.
iIIiteiate.and he was not retired soldier'hcnce the available record suggest 

that the leims and conditions inentioned in the advertisement lias not been 

followed
!h

by the recruitment ;commitlee and appointment of defendair" No.7 

against the vacancy in question seems to be against the rules and regulations. 

As tar enthiement ofAhe-plaintiff for.appointment against the vacancy in 

^ question is concerned, the record positively suggest that he-was real' son of 

.retired Class-IV employee of the. Govt-Post .Graduate College Lakki, who 

also died after retirement. The date of birth of the plaintiff as he stated in his 

statement is 2.10.1977 and he is literate up-to middle. According to the 

Govt: policy vide SOR I(S & GAD) 4-l/80(VoIMII) dated 23.5.2000 25 

Quota'is reserved forgone of children .of retiring Civil servants in BPS-I to -'’ 

BPS'-4, with Ipllowing conditions;

^ it •l!

:T'.v
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■ l'.-
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The appointment shall be made subject-, to availability oi the 

- vacancy.
2. A waiting list showing the name, dcsignaiion and dale ol 

'retirement of the Civil servant shall be mentioned and the merit 

■ shall be determined from the date of retirenient of Civil servant.

'I'he child possess the qualillcation pi'csci'ibocl for the post.

4. - In case the date of retiremcnt/invalidatioh of the two Civil servant

is the same, the' child of the Civil servant older in ago- shall be * 

considered first for appointment.

Under age ch'aild of the retiring Civil servant shall^^be included in 

' the waiting:list,howcv.er,he shall be.considered for appointment on 

attaining majority:

The above mentioned policy rules arc binding in naluic and

cano't be violated- by the defendants. As per policy the derendaiits has hoi

maintained any waiting list of clpss^IV of retiring employee as no record in

this respect is produced by the defendants. The plaintiff being sole candicii;‘'e
. ■ /■.

ol retiling employee also possessed Jhc required 'qualification hence I’-c is 

■ entitled to be appointed against the vacancy in question.

'fhe plaintiff has successfull-y proved his case hence.he has got a cause of 

action and entitled for decree as prayed for against the defendants. All issues 

are decided accordingly.. ■

j *

B

5. •

c

issua N0.7. '
j No evidence produced by the delendants, hence issue 

failed jPr want of proof ■ . ' .
Relief' ■

As a result ofiny,above detailed findings the .—:---- —

appointment of defendant No.7 against the vacancy in question stands 

cancelled being against the prescribed rules’ and regulations and suit of the 

plaintiff stands decreed in Ids ihvoiir as prayed for agamst the defendants, 

with directions to follow the rules and procedure for appointment of the' 

plaintTf against the vacancy in question. No order as to cost.

!

'-Vi

v.:-‘
. '-■J1 v./‘
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jlp.liuige, Lakivi Marwal 

Annoiinced.

File be consigned to record room of District Sessions .

I
r %

! i..l 1.2010.
r

h 5

rO.iC^Jaeed .. ■• . Mrs. Ze 
■ Civil Judge-VII/Lakki Marwat.

• \
"'•‘•is.

;
i.

V

CERTIFICATE
c. •

'^- .Certiried that.this'Judgment consists of 8 pages.' Each 

page is; checked, corrected and'Signed by me, wl ^rever necessary.;

* •:
Mrs. Zeb 

Civil .ludgc-VII/Lakk' Marwat.
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IN THE COURT OF MR. F/nZAU SATTAR - 
ADDITIONAI. nf!^TPTCT TUDGE. LAKKI MARWAT

Civil Appeal No... 
Date of institution 
Diitc of decision...

316/13 of 2010
..... 15.11.2010
.....05^04-2011

«4»

Muhammad Amin s/o Muhammad Nawaz r/o Nawar Khel, 
presently Lakki Michah Khel. District Lakki Marwat. . ■ 

............................■■■■■■•: ■■(Appella^^^ ■
....Versus..!

l-Najibullah s/o Muhammad Nawaz r/o Mohiillah Baghb
city, District Lakki Manvat and nine others

• ’•■’•(Respondents / Defendants) J

an, Lakki

Appeal against the impugned judgirent/decrec dated: 11.112010 
passed by Mrs. Zeba RashidrCivil Judge, Lakki Manvat, vide which 
suit of tlic plaintiff was decreed in his favour as prayed for.

Civil Appeal No.......
Date of institution.. 

Date of decision.....;

...3I9/,13of2010 

.......06,-12-2010

........05-04^2011 ' :
• . ,• ..I .• ,, .

Govt, of Khyber Pukhtunkhwa and eight others 
■;.................... ........ ■ (Appellants / Defendants)

....Versus.,: , ■,
Najibullah s/o Muh’ammad Nawaz r/o Moliallah/Baghban, Lakki 

city, District Lakki Manvat........ (Respondent/Plaintiff);,.

Appeal again.ii the impugned judgment/decree dated: ll.il 2010’
nf Civil Judge, Lakki Manvat, vide which

suit of the plaintiff was decreed in his favour as prayed for.

i^ONSOLIDATED JUDGIVIP'NT- ;
' I

I- f
yide niy,thi.s single consolidated judgntent, I shall dfspose 

off; appeal No. 316/13'and appeal Nc.319/1? mentiemed;above arisiniz 

^ of tlic judgnieiu/.decree dated; I 1-1 1-2010 parsed by the learned 

civil judge Lakki MarWat, Mrs.

'■

f
Olll

'1
Z?ba Rashid wherein the appointment of 

a de'Cree prayed .'for
appellant Muhammad Aduin Was cancelled and

-1

'vas passed in fa'voiir Of respondent / pi'aintijff.
2- Bnef-facts,; as. per plaint/ire, that'itlpon retirement of

;’'-‘-'^'-'^^P^?'?^«therasChoWkidar:fronvi>titGradua,e:Coli^ ■ ■
. akki .Marwa^ -fate-post pf chowkldai; fe|| vveanf and was advertise!!.

Pci; government policy
jntract btsis. ,Thrt after hpving gone through the.ptocess of selectio

^ieappellant./defendan,;Muhn„unad^minwas,nalafidely,appm

P““‘/'?spiie, !iis.lioino jnbliyiblo:|bf iho post and

i

•!

however, uhe recruitment, , ns
was to be DP.

n,
;

' . i:
•

Nik*.

1 !•',
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i

an ex-employee’s son-and-despite the fact that plaintiff / respondent 
had the right to appointed under 'the 25 % quota reserved tor sons of ex-

was
;

employees. ' i

Defendants / appellants were'sunimoned out of whom 

present appeilanls / defcnLlanls'appeared and assailed the plaint through 

submission of written .statement/ Pleadings were reduced into the

3-

following issues::- •H:•:
ISSUES:

Whether plaintiffs have got a cause of action? •
. Whether plaintiff is estopped to sue?.

^ f Whether the plaintiff has got any right for appointment 

the retirement of his father? ,
. 4- , Whether this court has got the jurisdiction?

, 5- - Whether ■;.the’:/defendanls..^mala ..fi.dely appointedthe 

defendant;No,7 on the.sai.d post?' /
6- Whether ciefendant No.7 apppi.ntnicnl is. bqsed on merit?

7- Whether defendants are entitled for special compensatory

costs u/s 3,5-A.' CPC? ■
■Whether plaintiff isentitled to’the decree as ..prayed for?-

9- Relief,..,-,
After framing.ofdssues, pro and confra evidence of the 

parties vvas recorded arid after -hearing both parties, vide impugned 

judgment / decree, dated; 1.1-1,1-.2011, cancelj.ed the appointment of 

appellant / defendant Muhammad Amin and pa.ssed a decree in favour, of

1-

on

^ V

o
!

»

-8.-

i.
4r

.
.

I.plaintiff / respondenf. , 

• 5- ••

I

1 •
.Fe^iiiig.;aggrieyed'with the impugned-judgment / decree.

•;
the instant appeals were fled,

.. ' ,i.'. . ! ■ .. ..•r. I
Arguments heard and rile\perused.

Learned counsel for |he,c,ppellanl as well, as AGP lor d'e 

Governmeril of-Khybev Pakhtunkhvya argued (hat the learned trial court 
has erred in the law ns vyell as,fact whW pasejing theyimpugned judgment 

/ decree. They further went onA,P say that the piainiiff / respondent wr s 

way entitled to .be appointed on ihe-25% employee’s.sons quota as 

he haS'failed to being on file .that the quota in.question .was not,flllcc!.rdl ' 
date. They furthe.f .went on to say that appoi^fnent^on quota basis have 

been made in'ex.cess..and.,.also referre.ci to attested lists.submitted during 

arguments. Learned :A(j,P.and coiinse! for the appellant fuVther went

6-

7-

m no

•i
i on^

■•'A

'to say that the .appointment.^of,appellant. Muhammad Amin has been

a \ 0 \

I J'/ • 0^'-j

j€y^]s , •

I ''li
; ■

■ h
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made Strictly on merit, keeping in view his past 25 years experience in 

the police department and that no irregularity whatsoever was committed 

during the entire process of appointment. They thus prayed lor the 

setting aside of the impugned judgment / decree through the acceptance^ 

of the appeals. ■ . . . ' • '
•'2'- ■

•2

.• Learned counsel for the plaintiff / respondent on the other /8- ■

■ hand vehemently, opposed the appeals, arguing that the impugned
'i

judgment / decree is the result of proper appreciation of the materiaf 

available on file, as well as proper_application of the law on subject. He , 
further went on to say that the defendant / appellant had used unfair 

means while being .appointed, for the said ,post, for the reasons, that he 

'.vas illiterate and was also oyer aged. j-Ie.further went pn .to say:that the 

olaintiff/ respondent being the son of an ex-employee of the college was 

Entitled to be appointed against the said post, given the. fact .that 

Dolicy of 25%.quota reserved for the children of *ex-employees was in 

aeld and tiiat lie; was.-sole, contender for the slot. He thus prayed for the 

dismissal of both the appeals with costs throughput.
Thread-bare,perusal of.the re' ord. vvithHhe .able assistance 

of both the .learned, counsel, for the,^parties has led pie to draw the ■ ,

/•
■y

■

.9-

followihg conclusion:- , ■!

I ; 'I'i
Admitted.ly, yide the, impugned judgment / decree, the 

learned civil judge has oassed two order';';'one, Uifit.she has canceli,ec| the
I ’ . * , ^ • I *1 j * '

appointment of defendant / appolfant Muhamm.adi./*kniin and (2) sheMias'

:passed a decree in favour of the plaintiff/T'espohdenl N.ajibullah to..th<^ 
i I. y' • ; if' ^
leffect i''at he, bo appointed a^’air.st the said post in accordance with, law

and procedure.

1 10--

\ . To begin >yi,th the fi>'st .part', o.f the judgment i.e.; the

cancellation oT; the apboinlmenl of defendanl / appellant'.Muhammad 
■ ■ w.........vy- y-- ■ ■■ ;•'••• ' i ■ - ■ ■ ■ .

. Amin • warrants . discussion. No,doubt the procedure, regarding the

11-
t

;
i

advertisement of the post of ChloMfidar was adoDied. fhe age limit 
.prescribed for. the appointment of; ([^hbvvkiqar is from 18.to. 35 years as 

‘mentioned in' the*.advertisementi whereas th^e defendanl ./‘ appellant 

Muhammad Amin,being retired from ponce dcDartment is entitled, to 

relaxation for 10 years, as per rules, t.lierefbre, heiwould be eligibje if.lie 

is below 45 years.i.e.,35+1,0 years. Now coming ttj) his service record, his 

, date of birth is mentioned as 18-06-195,6, his entry into service is 20-10- 

1975 and retirement .from, service, is:29-07r2004., which is.mentioned.-in.i^p;^'^ '

i

r
t:

;
1

’ j
f

;

'•1his personal data Ex.,P,W.l/4.,Aslpnishingly, one of his IQ caixL.copy.pf
1 ■;

' :■

I^ - i
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winch is Ex. PW- 3/9, suggests his date of birth to be l963, wheieas

, his dale'of bi.-tV; is; 1957, copy of which is , 

as; 196*3 and as per service

service is 20-10-1975, then it suggests ,
service, which;;

another copy of his ID card
j

Ex: PW 1/3. If his date of birth is.considered

record his entry into government
the age^^of 12.years when he Joined-the-police 

.does not appeal tbcommon sense and it can be said beyond doubt that U) 

card bearing the.'date of,birth 1963: was job specific, only intcndeci 
bring himself within the eligibilitv criteria. The point of 

or otherwise regarding the date of birth of the defendant:/ 

been categorically clarilicd by the

:>
that he was

malafidcly to
genuineness
appellant Muhammad-.Aniiu has

A.DRA official,Avhodias.slated'.that they.haye
the NIC bearing me datei'^Cbirth as .1963 is bogus. Therefore; his age cap ^ 

.^^^-eiSioned ftomghe.police record, ,whiph,as mentioned above.cadp Ex..

l/4, is l8-lG-,1956,;ttjerefore,,,his;ag?gtthe.time.,ofady(;rtisementof ;
the post he. .I6#-20P8lwa^:almost 52.years..hence, welj beyond .the .

upper age limit, eyen.if rejaxgjiop of 1Q years is given to, him.
Another'bdsidcriteria.was tlyit .pnilcrac^. Though, ho ha? 

Inspector from the Police l-orce. yet there is-nothing cn 

record to suggest;as .to .whether he haS gone to-school in jiis life, ralhur 

police record suggest thO,opposite, that he is illiterate, point which has 

admitted by.clcfend;am /'appellant Mulianjmad .Amin in his 

own statement. In.sucii IcirCum^ances, he does not.possess (he.baste
apRbintrnerit to.the post.ofChowkidar as p.er rules,

regulations, ternas :,,aiid. .cpndijions .;laid down by ■ the;, .department , '
. concerned. Therefore, jn :he. light,:6f,the aboyul lail,tpdispgroe, with t..e

such record and th,atno
, N

;]

>
• 12-

rclired as Sub

!
also been

qualifications for.ithe

findings of the appointmenp^o the posi of

. chowkidar by th^lcpn;ipnU^:S9ncerned J? hereby declared as,!llqgal.;i
. Now coniing .to; the second point of appointment qf the 

■ plaintiff / respondent Najibuliah against, the slot iii ,tl.c. alternative.inp 

doubt the appointment pr'delendanl /appcllam Muhammad-Amin has 

been declared ilIegaU.buf yet again l^e appdimmem on. tlie sai^,p0st ol 

plaintiff / respondent cannoCautQmalically fbllow suit. Mis apppintipen 

is to be considered, in accordance with lavy and prtjieedui'c. Plainldr 

respondent Najibullah.has clainfed^his nghts|on the'basis of 25.%.,piipia

13-

I

reserved for ex-emplpyoesk.s6ns but there .is iioihingon record to..suggest 

that the said ,qupla,,lias n.pfbeep.niled^up op otherwise. Apart !roiu,,hini 

olhers\(arqund. 50) had. a.lsp..'apptied, JpiMh.c 'sajd .post apd, as 

record he has been, placed,.,at..No,4. t.n tlie .rcsulf by .,thc selectipu

•ii- .'■>1

!;•
many

a
i Am'^
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committee. It is to be seen that as to whether the plaintifh-/ respondent . 
Najibuhah is eimiled to be appointed under the government poliey vide 

SOR- I{S & GAD) 4-I/80(voll-Ill) dated: 23-05-2000, wherein 25% - ■ 
quota is reserved for retiring civil servants in BPS-f to BPS-4;';ih. wh:ch 

it has been clearly mentioned that a wailing' list shovving the natne, 

designation and dale of retirement of ttivil servant shall be. mentioned 

and that merit shall be determined from the date of retirementi'Of civil, . . 

'servant. Neither any waiting list has been brought on tile, nor is there 

mention'of any record pertaining to the appointment against the 25%.

o'

/ • t.

• i

'i

•■f ■

«
any
quota of the total officials in the college. Mence the plainlitf / respondent

bullah eannoi be mechanically held entitled to, the slot in the,event ol

iialification of appellant Muhammad Amin.

Slimming up, in the light of the. above, while^partially ,
accepting the appeals, the orders pertaining to the' illegality^.ol the

appointment of the appellant / defendant M jhammqd Amin |s hereby

maintained, whereas the remaining part of the decree entitling the

plaintiff / respondent Najibullah to the decree as prayed for is set aside.

The-department concerned-i.e. Pducalion department is directed to .re- ■

advertise the said po.st.'forthwith within the shortest possible ^fime. apd .

also ensure, proper home work regarding the preparation of vvorking

papers,'waiting list of retirtid employees as per government policy and to

re-considcr the matter of lie plaintiff /respondent Najibullah for the slot ,

strictly in accordance with law and the laid down procedure at the. d.ine
of general test / interview. Appeals disposed off accordingly. Costs.shall

follow the events, Copy ofithis judgment be placed on connected'appeal.

File:of the Irial courl be sent back there, while file of this

court be consigned to reeprd room after its necessary completjnn and:
compilation.

Announced.
05-04-2011
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(Fazal S'attaf) - 5^ 
Add5:.District Judge, . 

dakki Marwaf

: C'-V •
t

.. ■■■Certifie.d iluit this Judgment comprisihg five (05) sheets i^f\> ^ '
has been checked by me and necessary corrections made therein'.'' ' ^

ACERTIFICATE:
]

I

I (FazKl Sattar) ' 
AddI: District Judge; 

Lak'Ki.Marwat.- :
1

L
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eiUillv subiTiittccl:

declaration along withirsliluted civil, suit ;oi
extent that lather of the respondent No.Ol

i lull respondent Mo.01 

permanent injunction to the
Chowkidar from Post Graduate College 

of chowkidar fell vacant and was
of selection,

«•
is retired from the service as

•SrLakki Marwat and the post
advertised. I'hal after having gone through the process ...H'

•v,:

ii-,c poiilioncr was appointed against the post of Chowkidar.-Details 

,,c given in the heading ol' the plaint. Copy of Plaint is enelosed as

summoned and contested the same by 

Copy of written statement is
7- i hai pelitioher/dercndant

submitting the written statement.

was

enclosed as ANNKXlJUKM^ljM

'1
Trial, Court Iramcd as .many as 

directed i.o produced their evidence.
. 3- fhat irom ilie divergent pleadings,anc

09. issues and parlies were

/.I.hat after recording evidciiee and hearing.eoun.sels for the partic.s, the

.01 vide order dated

and decree dated 11-11-2010 is

r.(

-t -
decreed the suit ol'the respondent notrial court 

11-11-2010. copy of judgment ,

/ i-v/^nclosed as ANNKXllRF. jjCCh ^ .
•)

preferred appeal before the Additional District 

gned order dated 11-11-2010 

court vide “order dale'd

05-04-201 1. cor-^ of appeal and o.;ddr dated 05-04.-2011, is enclosed as

M 'i'luu the petitioner.
judge l.s.kk'i Marwat against the impu

dismissed by the appellate

.'Tvyi;:.'

/ /
I.

and the same was
•s

That the petitioner Ihcling aggrieved Ibnn the same, dpproaelicd tins 

i Uinotiranle Court inter alia on llie Ibllowing grounds. ,

Ppvhawar
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('rounds:

I- Tliiit both the orders of the Lower Court are against the law, facts and

and result of non rcading and miss readingcircumstances of the case 

c-f record.

Governnicnt Policy, the regular post of the chowkidar 

converted to eonlract and this fact is acimiacd by respondent in 

No.()3 of the plaint.

Thai the as per

was

para

advertised in' News Paper and

was
3- Thai according to law, the post was a

applications were .sought for the said post and the criteria

nventioned in the advertisement.

4- That it is clearly mentioned in the criteria given in the advertisement 

the post of Chowkidar ex service, man (Retired army) will be 

and according to the criteria, the peiilioner.is suitable

. 2.10' 10 committed no

that lor

given preference 

lot- the post of Chowkidar and respondents No
<C''

illegality in the appointment of the petitioner.
•• .vi

.s- l iiat it is also clear form the advertisement that there was no Quato 

for retired employee sons, therefore, respondent No.Ol cannot claim 

retired employee sons quato and the appointment of 

is according to law and.as per criteria mentioned in the

i

. ? i-
appoiiUr.ienl on 

'“''ih'.: pciitionei: is 

advertisement.

iw,! I f̂l'- i ..

(

o- Tlial It mentioned. that respondent No.Ol claims 

the basis of rclircd.cmployec sons Quato vvlicrcas the
is pertinent to.

lipptdntmcni on
nclvcruscmenl dated 12-1 1-2()0S has not been challenged in the plaint

if the appointment of the petitioner is set asided and 

pondenl No.Ol is appointed on the post of Chowkidar on the basis 

V.f retired employee sons (kaala theiv again legal question will arise

ilicrelbre

res

that whether appointment of respondent is according to law. or not

in theC<'t?ecaiisc there is no post for- retired employee sons

advertisement dated 12-11 -2008.a-
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I

i

/

merit for nppointnicnl; then,it is crystal7- i iial if we looked into open

that only petitioner is the most suitable candidate, for the sameclear
iK'cause tliC’petitioner has the.samp qualilication being retired army 

ori'icial whereas respondent No.Gl, is not qualified for the pos^ of^

- C'howkidar.

['hat bolii the courts below are fiiiled to appreciate all the above lacts 

and both the impugned order and decree are. result of miss reading and 

reading of record.

■

non ! ! i

*• •
9- Chat counsel for the petitioner may kindlV be allowed to .raise further 

grounds during the arguments.
:■

i:

is tlicrcfoic, requested that in view of the above submissions, both th.c 

dated I !-l 1-2010 and 05-04-201-1 mayikindly be set. asided and siut 

pt)ndcnt No.,01 may kindly be dismissed \yiLh cost.

orders
t'ch res

t

M Your 1 lumblePctitioner

Mulwmmad Amin \
. ^(JU *,

-hc.\TnTbti >h Cotii v
M LI h a n 11 n a d Y o u stVf K11 :.i n

Atlvt)caic I ligh CoLirh

District lilac DIKhan

•>

attested

l*oslinw:ir

i

t
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Judgment Sheet
''

TN THE PESHAWAR HIGH COURJOl 

RANNU BENCH
nnprrjAL PEPARTME'NIl'

/\
■j

;n C.R. Nn.S6-B/2011

JUDGMENT
/ i5.io.:iQi2i Date of hearing;

MuhamrnaH Amin son ofj 
Muhamrnad Nawaz, resident of 
Nriwar Khel presejiJdY^LaJ^-
M\chc^\lKh^\Jy\str\<±^ 
'Man^bxJ^Salee 
Khan Ranaz^vJ^d:vicic_at^

■ . : ■■ . ■!

I Respondent(s) : Nfiieebullah son of Muhammad.
! Nawaz r/o Beahban DistricL^ ^
! I ;:^kki Marwat hv

?idvocate and_
1 r-ir.\/prnment of NWFP throu_qji.
I .Secretary Education Peshawar &

nther<^ bv Mr.-Ahmed Faroofl. 
Khattak. Additional Advocate 

General.

Petitioner(s) :

«9

J.

NISAR HUSSAIN KHAN, J rough this
•J-

judgn'ient, I propose to decide instant 

C.R. No.56-3/2011. titled "Muhammad Amin .Vs

No. 79-

common

NaiihuUah P-tc" and connected__C.R

R/Pnil. titled. "Naiibullah Us GovernmenLofKPK 

both emanate from the

/ .•
./V- ■

sameetc", as

consolidated judgment of the learned Additional 

District Judge dated 05.04.2011, whereby civil

E ST

tU'Hch
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■1

/
16/13 of 2010, filed by Muhammad

dismissed while

./*
appeal No,• •

I

} Amin petitioner-defendant was

appeal No.319/13 • of 2010, filed by 

against the judgment/and

.1-
/I

: civil

LCovernment of KPK

of the Triaf Court dated 11.11.2010, was 

allowed and the judgment of the Trial

/!
i

rdecree

partially 

Court was modified.

of the facts forming the 

of the instant petitions is that,

in C.R.. No.79-

The resume2.

■ background
A

I Najibullah plaintiff (Petitioner
(
B/2011), filed a^ suit in

\
the Court of, learned

Judge Lakki Marwat,- seeking 

declaration to the effect that he being the son of 

retired Class-IV employee of Government Post

Civili Senior

Graduate College, Lakki Marwat, was entitled to

watchman (Chowkidar) on the 

policy of the

I 1

r

be appointed asI .
)>■'

A
post by virtue of 

Government. While appointment of respondent

/ vacant
f .

• ^

e..itioner of instan.f C.R. No.56-No.7 (now p 

B/2011), on the said post, being wrong,, illegal 

collusion of the official respondents beand in

cancelled.

i y r c 'T > r ff: T

:I;i w ;tr ) I !'„■ li ' «.'h!r?, 
H.iHKM Ul'fK'h

2
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contested by' officialThe suit was
I j. >L

?defendant Muhannmad 

the said post by filing their 

tatement, wherein, they controverted 

of the plaintiff. The divergent

i defendants, as well as

lAmin appointee of

• written st

I the allegations

of the parties generated into framing

invited to adduce their

pleadings
I

■

t

of issues and parties were,

and contra evidence, which they did, as they
I pro

conclusion of trial, learned Trial 

the. parties, decreed the suit 

of the plaintiff. The

wished. ‘ On.- c

i court after hearing

prayed for in favouras

of the Trial Court was 

learned .Appellate Court; by

I judgment and decree 

1 assailed before ‘the 

I defendant Muhamniad Amin appointee of the 

by filing C.A. No.316/13 of 2010. and 

of KPK through officials through C.A 

Both the appeals were

Post

'i Government

; No.319/13 of. 2010.
I
I

i decided through consolidated judgment by 

Court vide which appeal of 

petitioner Muhammad Amin was dismissed while 

Government of KPK etc,'was partially

learned Appellate

appeal of

allowed and decree of the Trial Court was

extent that ‘ departmentalmodified to the

r TLK S T E P

lU'fVcb

AT

^Lintiu
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;
/

authorities should re-advertise the post in 

question and consider NajibuIIah plaintiff on, 25% 

j quota, reserved for the children of retired Gass- . 

. : IV employees, as per policy of the Government. •
i ■ ' ' i, ' .

iThe judgment and clecree of learned Appellate 

Court has. been questioned through instant
■ ’ ' S .. r" ' ■ : ' • ' ' '

revisions petitions by Muhammad Amin defe'Sant 

and NajibuIIah plaintiff. , ' •

Learned counsel for petitioner

)i
I

t; I*
I

%

i'

7

4.
i
I

NajibuIIah contended that Muhammad Am'n. has

obtained his appointment on the, post in question 

in collusion with the departmental autficrities by 

using forged documents with regard to his age 

while petitioner NajibuIIah was entitled to be

appointed on the said post, being son of retired 

Gass-IV employe.e of the same ^:dol!ege.. He' 

contended that judgment of the. Trial Court was 

well reasoned, whereas, the learned.Appellate

i

•i

s

Court has erred.in law by modifying the same.
S.

!5. As against that, learned counsel for

petitioner Muhammad Amin contended that
1

policy of the Government does not create anyI

legal right in. favour of .children of retired
/

ATT E S T E 0

UcfU'ti
■ :■ 9
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w t
r

; -r

>jI employees; .that no objection with regard to the 

age of petitioner Muharnmad Amin has been 

raised in the plaint; that both the uourts have

c- I

I

exceeded their jurisdiction while decreeing the

the oart of the

:

suit; that frau'"’, if any, was on
■: /

Government officials for which Muhammad, Amin f
i

i

suffer; that civil suit was not 

maintfinabie, rather writ petition could have

should, not

o

1 been filed.
1

behalf . of theLearned A.A.G., on 

official respondents contended that,,judgment of 

learned Appellate Court is well reasoned; that 

Najibullah petitioner was absent at the time of. 

interview for. the post in question, hence, both.

6. S'

the petitions are liable to be dismissed. '

. Arguments heard and record perused.

Undisputedly, Najibullah plaintiff is 

of retired Class-IV . emp.loyee, whose 

father retired as a watchman (Chowkidar) from

Graduate College Lakki 

Marwat. According to policy of the Government

No.SOR-l(S&GAD)4-

\ 7.
/

s

S. .ftIf''./
I the son

I

Government Post
I

i

Notificationvide

l/80(Voll.ilI), dated 23.05.2000, 25% quota has

ATTESTE0“ ^ ——
om

JVsIin'Viir O*”***,
i:x o

t
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YT- been reserved for the cnildren of Retired Civil

Servants of BPS-01 to BPS-04/with which some

conditions have also been placed as a rider. The

post in question was advertised for information

of the general public but there is no reference of

any proposal to the ' children of. retired
# • -»

employees, in pursuance of the ibid notification. 

As per record, Muhammad ;Amin along with 

others applied for the said Post, and he 

succeeded, purportedly, being ex-serviceman of
■ . j

the Police Department, where, he has produced

his CNIC showing his date of birth, as 1963. So
....

I as per stipulation of the advertisement; he 

i brought himself within the age limit, as required. 

When his appo'ntment was challenged, it came 

to limelight, during trial that according to his 

service record of the Police Depa-i:ment

joined police, service on 2Ci.io;i975, where'his
! ■

I date of birth is mentioned as 18.06.1956. He has 

(another Identity Card, containing his date of 

'birth as 1957. If his date of birth,, according to 

his CNIC, on. which he joined theVpresent Post, is 

accepted to be true, then he joined the police

i'i-

>

/
;./C/

fy

5

he7.
N

%

If

Cl
HV

vnch
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;
I service at the age of 12 years, which cannot be 

i believed on any account. Oh the other hand, 

iNADRA official was examined in the Court, who

' *•;
/

stated that he has no record of petitionerI
[

J Muhammad Am!n, containing his date of birth, as

1963, which is fake and fictitious.

From the evidence it is. abutpdantly

;
(

9.

proved ^hat petitioner Muhammad ^ Amin has 

obtained his second appointment by Providing
1 ’

false information-and fake documents. Thus-> he
I

jI cannot be allowed to retain an ill-gotten gain.

: Both the: Courts below have rightly struck down
i ' ■ ' ' '

i his appointment on the basis of these fake and 

i fictitious documents, .to which no exception can

be taken.

So far as the next question with10.
•t

regard to the prayer of Najibujlah petitioner for
V.

his appointment on the post so vacated with:
I

/
termination of Muhammad Amin, which was

t; ■

earlier vacated by his father, is concerned, that
I
;
I cannot be straightaway allowed. He himself Is
I;

I placing reliance on the policy of the Government,

whereby 25% quota has been reserved/for the
L,.

ATTESTED

Wlyll OM»rV;

J

U;infiti lU'nch
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l'.
i'

of retired emplo-yees. It is neither 

I provided in the notification nor Ppiicy of the 

nor ■ any body, can

the post, so vacated . on

children

claim: hisgovernment,
o

V
‘

i appointment, on 

I retirement of their parents, as an hereditary •' t
f

right. The officials are required to maintain the 

record of the vacancies of 25% quota for the 

children of retired employees, for which, a 

advertisement ’ should be made.

f.

: ■
i:

;

: separate 

whereupon,

employees, should be appointed in order of 
\

priority list, maintained, by’ the Department, and 

such quota, 'Najibullah petitioner shall be

;

i'of the retiredthe children )

i
f
i
I

:!on

considered for his appointment.

The objection of learned counsel that 

plaintiff could only, invoke; the constitutional

I

11.

I •1

I jurisdiction of ti-:e Hign Court, and Civil Court has

suit was rriaintainable.

\
f

>•
no . jurisdiction.

Admittedly, it is a dispute of civil nature.. Learned

norcr
/

j counsel has failed to point out any ouster clause 

i of any statute which bars the jurisdiction of Civil 

Court. Section 9 C.P.C. empowers the Civil Court 

to try all suits of civil nature, including right to

*f-gST £0AT
j
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I

>i'

an office. Although, writ jurisdiction of the High 

Court, is an efficacious remedy in; such matter,

I which provides a speedy arid timely remedial 

But jurisdiction of Civil Court is also not

suit, factual.

also-be resolved. Therefore,

r.
1

-■t )•

forum.
! civilbarred. Rather, in a;

controversies can 

the objection of learned counsel is not tenable.

the learned Appellate Court has12.

rightly concluded and modified the decree of the 

I Trial Cour't. There is no illegality or material 

irregularity in . the impugned judgment, , which 

warrant interference of this ..Court in its

I

may

revisi'Onal jurisdiction. • Resultantly, both the 

petitions are dismissed. No order as to costs.

Announced:
15.10.2012

S<!'l

31/ iA)I
4i: ai <v
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OFFICE OF THE PRINCIPAL GOVT: POST r.RAni IAJE COLLEGF.

LAKKIMARWAT

OFFICE ORDER C' ATED:- 02/11/2012
In the light of the decision titled "Muhammad Amin Vs Najib Ullah 

6t others, INSJTaMT REVISIOM PETITION CTAMidt; nKMlccm» g,Ven by Mr, Justice, 
Nisar Hussain Khan, Honorable Peshawar High Coun. Bannu Sench (Judicial Department; 

dated: .15/10/2012, vide case No; C.R,56-B/2011 (written judgment received o;i 02- 

11-2012),Mr. Muhammad Amin, Chowkidar (BPS-I) is hereby temiinated from
Govemmcm sen/ico svith immediate ,effea.: Consequently his-pay and allowances ,ire

stopped through form Pay-02 in the District Accounts Office, Lakki Marwat.

PRr\Ci?A4 •.
GPCC LAKKI-marwat

Endsf; No; 1134-37 /A-3-Tennin.iTion 

Copy of the above is submitted to tho 

01:- Director Higher Education, KPK, Peshawar for mformation & further 

guidance to process rhe matter concerned, please.
02.- District Accounts Officer, Lakki Nfa.nvat for steppage of pyy henccfi.irlh und 

further necessary action, please 

, 03:-Class-IV concerned for strict compliance. '
04;-Office Superintendent.

Dated: 02/ 11 /2012

/

, /GPGC, LAKKJ M.MtWAT.
•X •

r
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fS'-'t U, It . 52_The Director,
Higher DducotionghoiKiihnenl 
KigT,fT;sl-i;,iw;ii

^ . r^it^ 2-37

■ :-i.ihjec[ APPEAL AGAINST OFFICE ORDER OATJD_02H 9012 

OF THE PWMCIPAI ,

■ COLLEGE ■ fGPOC)
GOVT. POST GRADUATF 

MARWAT WHEREBY 

SERVICES OF APPELLANT WERE TERMINATED WITI-I •

LAKKI

IMMEDIATE EFFECT

lAjspectecI Sir

1. That after advertising vacancies of Class-lV and 

the due coda! formalities, appellant

Chowkidar on the recommendation of Selection Committee 

vide order dated 03.12.2008. ■

Ihdt on 18.12.2008, ■ Najib Ullah filed Civil Suit before the 

couit of Senior Civil Judge, Lakki Mar^vat for.his appointment, 

being son of a retired person on the post of appellant against 

(he department and appella.pt vW-iicfr was replied by them, 

denying the claim of the said rival candidate.

I hal evidence in pro and contra was recorded and after 

arguing the case, the Suit was decreed vide judgment dated 

1 i.l I 2010 in favor of rival claimant with direction tt' 

department to follow the rules and procedure, yt the 

was already adhered to.

That appellant filed,appeal before the ADJ, Lakki. Marw.at fo-'- 

soliing aside judgment and decree of the court below whicki 

partially accepted by directing the depapment to 

advertise the said post forthwith vide gudgment date 

05.0^1.2011.- ■ ; ,

1 hc;l appellant as well as the rival claimant namely^Najib 

Uiinip lilecl Revision Petitioi'i before the Peshawar, High Coud?’ 

Peshawar Circuit Bencli Pannu which 

15.10 2012.

That m pursuance.of the aforesaid judgment, order dated’

completing

was appointed as

sj.

same

A.

was r^w

■.j.

were dismissed on

6.



02.11.2012 was issued wherein Services of appellant 

terminated with inimediate'effect.

Hence this appeal, inter alia, on the following grounds;- 

G R O U fsJ D S: . '

were

i
That after fulfilling of the due codal formalities, appellant was 

appointed as such on the recommendation of Departmental 

Selection Committee, being top . scorer and his order of 

appointment was not amenable'" to challenge but the rival 

claimant, Nlajib Ullah Khan has no nexus with the appointment 

of appellant as such because he claimed the said post on 

accoun'rof retired son quota; but the advertisement was mot to 

this effect but was open.

That the Courts did not apply'pdicia! mind to the issue and the 

evidence/procedure of appointment was not- appreciated in 

true perspective.

That order dated 02.11.2012, terminating appellant from 

service is of no legal effect as no notice was ever served upoii 

appellant nor any inquiry vi'as conducted in the subject matter.

That order , of termination/ was issued in haste manner 

because the department did, not wait for challenging the
T, • ,

judgment before The apex ..court’; of Pakistan, so the 

matler/order dated..02.11.2012 is premature.

That order dated 02.11.2012 is, based on maiafide.

a.

I;)

C:

Cl

c;

It is, therefore, most humbly n-equeslecl that ordc-?r 

dated 02.11.2012 of Principal GPGC, Lakki Marwat be set 

aside' and appellant be reinstated in -service with all back 

benefits.
\

*-s •

our Sincerely,

Muhammad Amin S/o M. Nawaz 
R/o Nawar Khel, Ex-Chokidar, 

GPGC, Lakki Marwat.

V

Dc'-tted .16,11,2012

Co|,iy to: • •
Principal, Govt. Post Graduate College; i.akki Marwat.1

•' ■m'- . ^
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA. PESHAWAR

Service Appeal NO. 455/2013

Mr. Muhammad Amin 
Appellant

Versus

Director Higher Education & others 
Respondents

INDEX

Description of documentsS.No Annexure Page No.
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Affidavit2. 3

Advertisement3. A 4

_euytll(3itv
Respondems^ ^



it
o«

. '
BEFORE THE SERVICE TRIBUNAi: KHYBER PAKHTUNKHWA. PESHAWAR

•v. 1 :r
Service Appeal NO. 455/2013

Mr. Muhammad Amin Appellant

Versus

Director Higher Education & others Respondents

Subject:- PARA WISF COMMENTS ON BFHAI.F OF RFSPQNDENTS j','

Respectfully Sheweth:-

PRELIMINARY OBIECTTQNS:-

1. The appellant has no locus standi/cause of action to file the instant appeal
2. That the instant appeal is badly time barred.
3. That the appellant is estopped by his own conduct to file the instant appeal.
4. That the instant appeal is based on misconception/misstatement and therefore, liable to be 

dismissed.
5. That the appellant has not come to the Hon'able Tribunal with clean hands.
6. That this Hon'able Service Tribunal lacks jurisdiction to entertain the appeal.
7. That the appellant is hit by Rule-23 of Service Tribunal Rules.
ON FACTS:-

That Para No.l is correct and hence needs no comments.
That Para No.2 is incorrect and hence denied to the extent that appellant was appointed as 
Chowkidar on the recommendation of selection committee and therefore, one Najib Ullah, 
son of deceased employee of this Department approached to civil court for Redressal of his 
grievances regarding the appointment of the appellant on the said post. The stance of Mr. 
Najib Ullah, before the learned trial court was that he is the son of deceased employee of the 
Department, so he may be given preference in this regard but the Department strongly 
condemned and contested the case against Mr. Najib Ullah. ;

3. Correct. Hence need no comments.
4. Correct to the extent of the operation of law.
5. Correct to the extent, that the suit of Mr. Najib Ullah was decreed with the direction to 

Department concerned to follow rules and procedure in the appointments.
6. Correct to the extent that both appellant and Department filed appeal against the decree/

judgment passed by the learned Civil judge paying therein for setting aside decree/judgment 
which was partially accepted by directing the Department to re-advertise the posts vide 
judgment dated 05/04/2011. i
Correct. The appellant and his rivaU filed revision Petition before Peshawar High Court, 
Bannu Bench, which were dismissed bn 15/10/2012. ;

8. Correct. In pursuance of the judgment dated 15/10/2012 of Hon'able High Court, the 
Department on-02/11/2012, terminated the services of the appellant with immediate effect.

9. No comments.

1.
2.

7.

• 1

'■ 1
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ON GRQIINDS:-

a. Correct to the extent that appellant was appointed as Chowkidar but as it was 
mentioned in the advertisement, some requirements were made necessary for 
appointment for e.g. he should be literate (05/04/2011 Advertisement Annexure- 
A]. Furthermore as per judgment of Hon'able court, the Department even under 
legal obligation to re-advertise the posts.

b. Incorrect. The Hon'able court thoroughly examined the case and come up with a 
decision to re-advertise the posts and fulfil all legal and codal formalities vide 
judgment dated 15/1042012.

c. Incorrect. The impugned* order was issued as per judgment of the Hon’able High 
Court.

d. As already mentioned in the preceeding Para.
V*

e. Incorrect. The order was strictly made according to law.

PRAYER:-

From the above facts & grounds it is therefore most humbly prayed that the 
appeal may graciously be dismissed with costs.

Secretary to Govt of Khybef PakhtunRhwa 
Higher Education Department Respondent No.3

DirecTOT Higher Education 
Khyber Pakhtunkhwa Respondent No.2
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA. PESHAWAR

Service Appeal NO. 455/2013

Mr. Muhammad Amin 
Appellant

Versus

Director Higher Education & others 
Respondents

AFFIDAVIT

I Irfan Ullah khai^ Assistant Director^ Litigation Higher Education Department do 

hereby declare and affirm on oath that the contents of Para Wise Comments are correct to

the best of my knowledge and belief and that nothing has been concealed from this

Hon'able Court.

CNIC No.11101-6409112-3

Identify by
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ON GROIINDS:-
•'

a. Correct to the extent that appellant was appointed as Chowkidar but as it was 
mentioned in the advertisement, some requirements were made necessary for 
appointment for e.g. he should be literate (05/04/2011 Advertisement Annexure- 
A]. Furthermore as per judgment of Hon’able court, the Department even under 
legal obligation to re-advertise the posts.

b. Incorrect. The Hon'able court thoroughly examined the case and come up with a 
decision to re-advertise the posts and fulfil all legal and codal formalities vide 
judgment dated 15/10/2012.

c. Incorrect. The impugned*6'rder was issued as per judgment of the Hon'able High 
Court.

d. As already mentioned in the proceeding Para.
e. Incorrect. The order was strictly made according to law.

PRAYER:-

From the above facts & grounds it is therefore most humbly prayed that the 
appeal may graciously be dismissed with costs.

t

Secretary to Govt of Khybef PakhtoriRhwa 
Higher Education Department Respondent No.3

DirecTOTHign^Education 
Khyber Pakhtunkhwa Respondent No.2

\
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA. PESHAWAR

Service Appeal NO. 455/2013

Mr. Muhammad Amin 
Appellant

Versus

Director Higher Education & others 
Respondents

AFFIDAVIT

I Irfan Ullah khar^ Assistant Director^ Litigation Higher Education Department do 

hereby declare and affirm on oath that the contents of Para Wise Comments are correct to

the best of my knowledge and belief and that nothing has been concealed from this

Hon'able Court.

Deponent ^

CNIC No.11101-6409112-3

Identify by

l •:

f .
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OFFICE OF THE PRINCIPAL GOVT: POST GRADUATE COLLEGE LAKKI

AUTHORITY

Mr.Muhammad Ayaz, Superintendant of this, college is 

hereby authorized to attend the Khyber Pakhtunkhwa Service 

Tribunal, Peshawar on 12-07-2016, on my behalf in connection 

with appeal No.455 of 2013 (Muhammad Amin, 

Appellant/Petitioner) Versus Principal,GPGC,Lakki Marwat.

Principal? (
GPGC,LAKKI MARWAT

G-’^'v't.PostGi's-^’iuat©
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BEFORE THEKPK-SERVICES TRimiNAL PESHAWAR

i

S..A.NO.455/2OI3

Muhammad Amin Appellant
VERSUS

Principal and others , Respondents

REJOINDER

Respectfully Shewetli:

Answer to preliminary objections:

All the 7 preliminary objections are illegal and incorrect. No 

support of the same is ever given as to why appellant has no locus standi/ 

cause of action, time barred, estopped by. own conduct, misconception and 

mis-staiement. unclean hands, lack of jurisdiction and barredby rules-23.

reason in

ON FACTS

Needs no comments.

2. Not correct. The rival candidate namely, Najeeb Ullah had
, ^

of action against the appellant as he was not appointed in the quota 

of deceased employees as is evident from the advertisement but on 

open merit.

no cause

Admitted correct, regarding Regularization of Service Act, 2009. .a.

4. Admitted correct to the extent of Regularization of Services of 

appellant.

Needs no comments. Rules and procedure for appointment of 

appellant was already adhered too.

D.

6. Admitted correct by the department to the extent of re-advertisement 
of the post.
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T
7. Admitted correct by respondents, dismissing the suit of appellant 

and rival candidate by the High Court.

8. Admitted correct by the respondents by terminating the services of 

appellant.

Not commented upon by the respondents regarding submission of, 
representation before appellate authority.

9.

GROUNDS

All the grounds of appeal are legal and correct, while that of the 

reply, of respondents are illegal and incorrect. The same are adopted once 

again.

It is, therefore, mostly humbly requested that the appeal be 

accepted as prayed for.

;

Dated 12.07.2016

Appellant

Through

;

Saadullah Khan Marwat 
Advocate,

AFFIDAVIT

1, Muhammad Amin, appellant, do hereby solemnly affirm and declare that 

the contents of the appeal and rejoinder are'true and correct to the best of 

my knowledge and belief while that of the reply are illegal and incorrect.

! re-affirm the same on oath once again to be. true and correct as per 

the available record.

Deponent



f GS8.PD.KP-1332/1-RST-6.000 Forms-21.03.2J11/P4(2)/F/P;HC Jos/Fomi A&B Ser. Tribunal

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
JUDICIAL COMPLEX (OLD), KHYBER ROAD.

PESHAWAR.

No.

APPEAL No of 20/?..1/

Versus '

/

Apellant/Petiti^^er
7vr<

l:y.~ ‘/i
}

(j
/

J
T(S)

/
RESPONDSPDNI

rr - '
f iT,^0tifr^KU'h 'o rNotice to AppeU^t/P^titioner......

f/" n l! ^

/■

^i2.
..7^

7

Take, notice that your appeal, has heon fixed for Preliminary hearing,
replication, affidavit/counter affidavit/record/arguments/ofder before this Tribunal

. I ,.'..p...!.2.
£> ■ , - ^ atr-’-t'-ton-

You may, therefore, appear before the Tribunal on the said date and at the said 
place either personally or through an advocate for presentation of your case, failing 
which your appeal shall be liable to be dismissed in default.

Khyber Pakhtunkhwa Service Tribunal, 
i Peshawarl .

j-V.-'r ;



^iJ1-RST-5.000Fonns-21.03,2^l1ff>4<Z)/FJF.^C^os^ocTnA&BSer.Tribunal

“A”
YBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

JUDICIAL COMPLEX (OLD), KHVBER ROAD,
PESHAWAR-

kSS.APPEAL No. of 20/^,.

Ape] t^etitioner

*• 9Notice to Appeliaui/Peti^ ler,
.}

?4j0utS.
y

Take notice that your appeal has been fixed for Prelim 

replication, affidavit/counter affidavit/record/argume
at-g:;

ry hearing, 
t^or^r^before this Tribunal

iTia

Zl/

, _ You may, therefore, appear before the Tribunal on the said date and at the said 
place mther personally or through an advocate for presentation of your case, failing 
which yo^ appeal shall be liable to be dismissed in default. -

Se^ssfe^ 
^ Khyber Pakhtunkhvra.,%]

Peshawar.
rvice Tribunal,

L


