AR
o N

Counsel for the appellant (Mr. ljaz Anwar, Advocate)l L ;,-“
and Mr. Ziaullah, Government Pleader with Sheryar, ASJ for the“ |
} - respondents present. Arguments heard and record p-er‘used. Vide
j our detailéd judgment of to-day in conn_ected appeal No. 484/2013,
l titted “Aminullah Versus Government of Khyber P-akhtuvn.khwa_

/ through Secretary Home .& T.As Department, Peshawar etc.” this

N appeal is also dlsposed of as per detailed Judgment Parties are Ieft

to bear their own costs File be con5|gned to the record.

T
g

!
¥ ANNOUNCED
N 01.09. 2015 /

MEMBER




-

l

09.02.2015 - Appellant with counsel and MF. Sheharyar khan, AS) for -

respondents -alongwith Addl: AG present. Due to incomplete Bench

i arguments not heard. The case is assign}ed. to D.B for final hearing

\ -
Chifman

alongwith connected appeals for 30.03.2015.

’ 30.3.2015 Counsel for the'appellant and Ziaullah, GP with Sheryar,

AS]J for the respondents present. The learned Member (Judicial) is
on official tour to D.I.Khan, thefefore, case to come up' for
arguments on 22.7.2015. |

'MEMBER

22.07.2015 Counscl for the appellant (Mr. [jaz Anwar, Advocate)
| ‘ and Government Pleader (Mr. Ziaullah) Wlth Sheryar AS]J for

the respondents present. Arguments heard. To come up for

orderon &)~ 6%~ 7/0/3“
-
MEMBER




&
1431042014 Counsel for the appellant and Mr. Kabeerullah Khattak, Assit. AG
with Sher Yar, ASJ for the respondents present. As per directions of the
worthy Chairman vide order sheet dated 24.7.2014 Iin service appeal No.
587/2013, this case be put up before the Worthy Chairman for further

proceedings/arguments alongwith connected appeals on 12.11.2014. .

N—
MEMBER

e - . Y

) - N
* »
- - . ra

12.11.2014 Appellant in person and Mr. Sheharyar Khan, Assistant Supdt. Jail
for respondents with Assistant Advocate General present. The Tribunal is

incomplete. To come up for arguments alongwith connected appeals on

19.12.2014.
e . s Reader
19.12.2014 Clerk of counsel for the appellant and Mr. Muhammad Adeel Butt,

AAG for the respondents present. The Tribunal is incomplete. To come up
for arguments alongwith connected appeals on 23.01.2015.

Reader.

23.01.2015 Counsel for the appellant and Addl: A.G for the respondents
present. The Bench is incomplete. To come up for arguments alongwith

connected appeals on 09.02.2015.

ber.



 31.10.2013 * Vide order sheet dated 31.10.2013 in connected appeal No. '
| fi’ff‘:l84/2013, this appeal is adjourned to 4.3.2014.

@84/2013, this appeal is adj-ourned td 21— W L(

21-04-20/4 Vide order sheet dated 31.10.2013 in connected appeal No.
4%?84/2013, this appeal is adjourned to “' - ?'-' [

=

Y- 07-20/ b Vide order sheet dated 31.10.2013 in connected appeal No.

24%584/2013, this appeal is adjourned to _MLI_&I—LL—

Vide order sheet dated 31.10.2013 in connected appeal No.
6
H“{§84/2013, this appeal is adjourned to

¢

READER

Vide order sheet dated 31.10.2013 in connected appeai No.
L{484/2013, this appeal is adjourned to

READER
Vide order sheet dated 31.10.2013 in connected appeal No. ‘

Yy %B4/2013, this appeal is adjourned to

READER

oOh-0%-20l4" Vide order sheet dated 31.10.2013 in connected a peal No. ‘

-
ot



: 1;6.:2013" Junior to counsel .for the appellant and Mr. Muhamma.a
i Jan, GP with Irshaduliah, Deputy Director for the respondents
N ‘present. In pursuance of promolgation of Khyber Pakhtunkhwa '
'. \ Sefvice Tribunal (Amendment) Ordinance 2013, the Tribunal is

incomplete. To come up for the same on 8.7.2013.

READER

Counsel for the appellant and Mr. Muhammad Jan GP
for the respondents present. In pursusance of Khyber
. Pakhtunkhwa Service Tribunal (Amendment) Act 2013, the

.Tribuna,l is incomplete, therefore, case to come up for the same
on 28.8.2013.

DER

| Counsel for the appellant and Mr. Muhammad
Jgn, GP with Sheryar, Assistant for the respondents present
and: requested for time. To come up for reply o 31.10.2013.

MEMB MEMBER
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id¥® . reasons had to be given. Points raised

ber.

e WMW

- Counsel for the appellant present and heard.

O

i.3, 2012, the jail was attacked by the' militants who

ceeded in escape of certain condemned prisoners from the

5*2012 and denied all the allegations. The appellant was
'ed the major penalty of dismissal from service vide the
pugned order dated 12.12.2012 against which he preferred a
mcntal appeal but the same was rejected on 23.1.2013.
el for the appellant further contended that no charge

statement of allegations has been issued to the appellant

need




Court of

‘Form- A

FORM OF ORDER SHEET

Case No.

487/2013

0.:L :Date of order
< u " Proceedings

Order or other proceedings with signature of judge or Magistrate

+ A
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1 27/02/2013

The appeal of Mr. Ragibaz resubmitted today by Mr.
ljaz Anwar Advocate may be entered in the Institution ‘Re‘éistéir?’ '
and put up to the Worthy Chairman for§reliminary hearing.

- ’ @g—c““t"
REGISTRAR?
This case is entrusted to Primary Bench for preliminary
N
hearing to be put up there on f/_,. ('I ~ ',Q‘OI/; . ;{'\,\.\"

z'\\'-
107
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

' Appeal No. Y87 12013

Raqlbaz S/O Amir Qabaz Khan, Ex-Warder, Central Jail Bannu R/O
Fariq Isma11 Khani Post Ofﬁce Ismail Khani Bannu.

: (Appellant)
VERSUS.

" Govt. of Khyber Pakhtunkhwa, through. .Secretary Home and Tribal
Affalrs Department Khyber Pakhtunkhwa, Peshawar and others.
(Respondents)

1 | Memo of Appeal B . 1-4

Affidavit L 5

2 | Show Cause Notice, Inquiry report | A,B& C 6-8
: and reply to Show Cause Notice . K '
3 | Order dated 12.12.2012 - ‘D 9
4 | Departmental Appeal and Rejection| E&F 10-13
Order dated 23.01.2013
5 | Vakalatnama

Appellant

Tlirough. m |

a
IJAZ ANWAR
Advocate Peshawar

&

o
S5

SAJID AMIN

Advocate Peshawar



Appeal No.Y87 12013

-"V.Raqlbaz S/O Amir Qabaz Khan, Ex-Warder, Central Jail Bannu R/O_

>

£ ?‘ “?{5-’?? 5

BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Farlq Ismail Khani Post Ofﬁce Ismail Khani Bannu.

(Appellant)
VERSUS '

. Govt. of Khyber Pakhtunkhwa, throilgh Secretary Home and

Tribal Affairs Department Khyber Pakhtunkhwa, Peshawar.

. The Inspector General of Prison, Khyber Pakhtunkhwa,

Peshawar.
Superintendent Circle Headquarters Prison Peshawar
The Superintendent Central Prison, Bannu.
| (Respondents)

Appeal under Section 4 of the Khyber Pakhtunkhwa
Service Tribunal Act, 1974, read with Section 19 of

- the Khyber Pakhtunkhwa Government Servants
(E&D) Rules, 2011, against the Order dated
-12.12.2012, whereby the appellant has been awarded
the major penalty of “Reduction to Lowest Stage in

 his _present time Pay Scale” against which his
Departmental Appeal dated 27-12-2012 has also
been rejected vide order dated 23.01.2013.

Prayer in Appeal: -

U

' /3/79

On acceptance of this appeal the impugned orders
dated 12-12-2012 and 23-01-2013, may please be set-
aside and the appellant be re-instated into . his
original position with all back benefits of service.

Respectfully Subnntted

Ke-suda1tIcq 049
sadifiled.

%\,{;

=)

1.

That the appellant was appointed as Warder in the Prison
Department in the year 2004, and was posted in Bannu Prison.

Ever since his appointment the appellant was performing his

duties as assigned to him with full devotion and there was no
complaint whatsoever regardlng his performance.

That the appellant while performmg his duties in Bannu J all in
the mid night of 14/15 April, 2012, a good number of militants

(more then 300) attacked the Jail with heavy weapons, the

appellant along with other jail ofﬁc1als started ﬁrmg at them,

. -, "
B TN :
RS R



' -
© -~
R S

however they out numbered the security staff of the jail and
managed in helping the escape of certain condemned prisoners
from the Jail. They also damaged part of the Jail premises with
their heavy weaponry.

. That the Provincial Government conducted a fact ﬁndmg nquiry,
‘however it report was not made pubhc

. That thereafter the appellant was served with Show Cause Notice

dated 24.05.2012, containing the false and baseless allegations
that during the attack on Bannu Jail, he failed to fire and confront
militants effectively, the appellant duly replied the Show Cause

' Notice and refuted the allegations leveled against him. (Copies

of the Show Cause Notice, Inquiry report and reply to Show
Cause Notice are attached as Annexure A, B & C). '

. That without conducting regular inquiry quite illegally the

appellant was awarded the major penalty of “Reduction to
Lowest Stage in his present time Pay Scale” vide general order
dated 12.12.2012, however copy of the said order was conveyed:
to the appellant on 21.12.2012. (Copy of the Dismissal Order
dated 12.12.20 12'is attached as Annexure D).

. That agamst the order dated 12.12.2012, the appellant filed his .

departmental appeal dated 27.12.2012, however it was also

- rejected vide order dated 23.01.2013, copy of the rejection order

conveyed to the appellant on 29.01.2013.. (Copies of the
Departmental Appeal and Rejection Order dated 23.01.2013 are
attached as Annexure E & F).

. That the impugned orders are illegal unlawful against law and

facts therefore, liable to be set aSIdC inter alia on the following
grounds:- :

GROUNDS OF APPEAL:

A. That the appellant have not been treated in accordance with

law, hence his rights secured and guaranteed under the law are
badly violated.

B. That no proper procedure has been followed before awarding
the penalty of “Reduction to Lowest Stage in_his present time
Pay Scale” to the appellant, neither regular inquiry has been
conducted, nor the appellant has been associated with the
Inquiry nor any witness has been examined against him during

the inquiry, thus the Whole proceedings are nulhty in the eye
of law.




. That the appellant has not .‘b'een given proper opportunity to

defend himself nor he has been allowed opportunity of
personal hearing, thus he has been condemned unheard.

. That during the inquii'y proceedings no witness has been

examined against the appellant or if so examined neither their
statements have been taken in the presence of appellant nor he
was allowed the opportumty to cross examine them

E. That the allegations that during the attack on Bannu Jail by the

militants the appellant failed to fire and confront militants

effectively is totally false and baseless, he duly fired at them

and confronted as long as he could, however due to complete
dark he could not fire at them pointedly, moreover, he was not

~ provided with sufficient bullets,, however whatever the

quantity of bullets available that were utilized by him. '

. That the penalty imposed upon the appellant is in violation of

FR 29 as no period is mentioned for which the penalty shall
remain effective, thus the penalty imposed 'is illegal, and

a unlawful

. That the charges‘ leveled against the appellant were never
proved during the i 1nqu1ry proceedings the inquiry officer gave

his findings on surmises and conjunctures.

. That adopting shorter procedure in the instant case was
- uncalled for and illegal the charges were never admitted by the

appellant hence the issuance of show cause notice has
prejudice his case and in fact he was condemned unheard.

. That the matter in hand required a full ﬂedge regular inquiry,

for the proof or other wise of the charges, in' the absence of
regular inquiry major penalty can.not be lmposed

. That the appellant has never committed any act or omission

which could be termed as misconduct albeit he has illegally
been awarded the penalty.

. That the appellant has more than 09 years spotless service .

career, however, his unblemished ‘service career has never
been considered while awarding penalty to the appellant.



L That the penalty 1mposed upon the appellant is too harsh and
hable to be set aside.

It is, therefore, humbly prayed that on 'acceptance of this appeal the
impugned orders dated 12-12-2012 and 23-01-2013, may please be set- -

aside and the appellant be re-instated into original position with all. back

"Aiben?f its of service. : 3 - | %&Q&bﬁ ﬁ

ppellant

| Thfough /.
, /ﬁ ..
-

IJAZ ANWAR

~Advocate Peshawar
&

SAJID AMIN
Advocate Peshawar



‘BEFORE THE KHYBER PAKHTUN KHWA
- SERVICE TRIBUNAL PESHAWAR .

Appeal No.____ /2013

Ragibaz S/O Amir Qabaz Khan, Ex-Warder, Central Jail Bannu, R/O

- Fariq Ismail Khani Post Office Ismail Khani Bannu. |

S | (Appellant)

VERSUS |

Govt of Khyber Pakhtunkhwa through Secretary Home and Tribal
Affalrs Department Khyber Pakhtunkhwa Peshawar and others.

(Respondents) :

AFFIDAVIT

|, Ragibaz S/0 Amir Qabaz Khan, Ex-Warder, Central
Jail Bannu, R/O Farig Ismail Khani Post. Office Ismail
Khani Bannu, do hereby solemnly affirm and declare that the
contents of the above appeal are true and correct to the best of
my knowledge and belief and that nothing has been kept back
or concealed from this Honourable Tribunal. -

Deponent




RN B SHOWCA‘USE‘NOTICE S

" Rules-2011.

- Competent Authority,

- will be assumed that you have no detence aud in thal case ¢

[, Khalid: Abbas,

Super mtendent Headqu
~under the Kh"ybex

Co S ‘o
it
arters Pl ison’ Pcshawar ae Competent Aulhom)

Pakhtunkhwa Government Servants (E&D) Rules: '3011 do

1e1eby serve you
warder(BPS-S‘)Rambu (W as follows that consequent upon the fi ndmgs of 111( .

nnu J

atch Towcr No 3),

‘Inquiry choxt w'axdm" militants dlldck on Ba ail, you have comnutted lha, followm" acts o.

abow mmlloned R ulc.:.

Failed to Fle and confront m:htantb effectivel

y with the result that there was no enemy loss o
. beside having L.M.G, . . ) R

A

Commission /Omission speeified in Ruh, -3 ol

-
D T,

By virtues of the above YOii appear

yourself liable to penaltles specified in Rule’

.o be ﬂullly oi mcﬂlmency and nusconduct and have macl

4 of I\hybel Pakhtunkhwa Government Servants (E&D)

e

And whereas in exercise of .powers Rule-5
wthcxenl cvxdent 1S aV'uIable n th

inquiry -

(1)) of the same Rules I am satxsi‘ ed that

e afoxemennoned Inquiry repoxt wanantmg‘to dlspense wnh fm ther ..

Now , thelefme I, I{h.lhd Abbdb, Supcrmtcndent llc‘ldquartub P: ison Pcsh.an :
call upon you thxowh this Nouce to e\plaila why. the.major penalty of dismissal

. 37 ‘;i . N . :
ﬁom service should not be 1mposed upon you o

Your reply must be recerved- w:lhm scven day

S oﬁecc:pl of this \lo{zce Iallmo which it

ex-par te actlon shal[ be takeu aoamst you.

- ot pp————

A copy of the relevant e\txact of the 1nquiry 1eport is enclosed.’
@7”"

. SUPERINTENDEN1 :
HEADQUARTERS P&?O’\II Dh S

R
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x'..Al'.lhc time of incident following-weapans were availuble as por jail staff:

=

——

jaiistaffresponse
lhc Jal stall came to know about the firing at 1-35 am. Al that time, the Night Duty Ofﬁcel
Mr. Jalat Klun, Assistant bupcunluzdmt though being on duty, was not in the 3axl but in the

residentiul colony with a collearue. They informed the police control and pohcc stations
about the terroris? atlack . -

At the {unu ol attack, the four we ~l<,1uowc\: bad u joil staft each armed with LMG and 2-3
amed guards at cach gate. Also there was an otiter securily cordon of FRD, canslstmg of 3
HC and 40 FFC totaling 43 men. Cut of (he es¢ 11 wére doing other duties outside jail.
Howgever, no replacements were provided for unknown reasons. ’ '

’

-

-~

b Type of weapon No.
AR-47 19 (4 not in workiny order) SR
Rifle 0.303 10 o S
Chinese Rifle  ~ |15 ECES AT N
LMG R : - e

While armed guards claimed that they fired during aiiuc!:, prisoner witnesscs dmclosed 1.hat';; o
. only the western waltchtower did {ire some 10uh('

while no fire was heard clscwhele thle

the jail staft clairoed they could not spot the em,my due tfo complete dark and could not ﬁre .

pointediy, llu.v alio said they w e fired by (ke attackers. °

e e . - . P - . . . B R PP N £ X

Page 70f19°

' @ - x.7/1//v/’ @

Lo T s
POTPTITC POMEDIRRIN DO St D

We are of the view that jail steff in the watchtowers, the gates and FR> platoon did not moun:
any signiticant fire and were simply overawed. A concerted fire of LMG from towers and firc
from other staff and FRP platoon could have created a real deterrencs and made a difference.

The firing claim is difficult w0 believe as there was no casualty from the enemy side. Ths
Nisht Duty Officer was away from the scene of action, in the residential colony; and could

not Jead his watch and ward staff and devise a strategy for defence.

[
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In exercise of powers conferre Zl ' der mle-14 of r.he E&D (Eﬁimencv &

Dlsczplme) rule 2011, after reply to s'rowus wse nouceuand affom '12 L Qp_ qus D ”ﬂu_ RS
o

pzersonal heanng, the undersigned is pleased il aivard ‘the major penA esit

. ofﬁcxa]s as mentioned agamst theLr names on account of thex?ﬁvolvemem{,@gross lID.SCOI;dUC‘ 3
P m Cenual Pnson Bannu mc1dent - ', - \
. |8# [NAMEQF ACGUSED OFFICIAL . . " | AWARDED BENALTY.
|0 1| Wazder Mir Laiq Khan " Dismisselfrom Service.
2 Warder Saved Khan '- o -do- | ;
3 Warder Hafiz Mir Hassan Shah . -do- i
|4 Warder Abidullah | do-- |
S Wearder Asif Ali Shah . /k ‘ -do- ~7 ]
t.‘. ; 4 - . . p:A.‘ .. = - i - i ‘ j}
S K ' Muhammad Ibrar No. 1 I : ‘5«’;1\
i - \
\/ 7 (\{S Warder Gul Mir Dali | X -do- }
, 1" R " | Warder Ameenullah ‘ .- -do-’
g Warder Sagib - . -do-
?m :16 Warder Naseeb Gul ‘. Reduction to lowest stage in
o SR | hmsﬁsammmmmlﬁ__,
11 Warder Ragibez Xhan B -do- -
et ‘ S S a |
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TO,

The Inspector Geneia' of Prisons,
Khyber Pak htunkhwa
Peshawar -

Through:  Proper Chaunel -

|

‘

Subject:  DEPARTMENTAL APPEAL /R 'E‘PRESAENTAT TON

: AGAINST THE ., ORDER DATED © 12-12-2012,
CONVEYED TO hflL ON 21.12.2012, WHEREBY ]
HAVE BEEN AWARDED THE MAJOR PUNTSIIME‘\'T
or DISMJ.QSAL Flu )M SERVICE.

Praver i Am)cal:

ON ACCEPTANCL or ""U?b APPEAL THE ORDLR
DATED 12.12.2012 MAY PLEASE BE SET ASIDE AND |
MAY BE REINSTATED IN TO SERVICE WITH ALL
l}z\(‘i\ BENERITS. - -

Respect Sir
* Thumbly submit my departr :ntal appeal as under;

Thiat 1 was initiafly appointed us Warder in Privon J.)L:w LN
the year 7004 I was pcucd in Baonu Prison. Lvu‘ since ny
appointment 1 huve pcnmn ied my (zuiics as assigoment o me
with full devotion and. here wos wo complained whatsoever
1c°a:d1n0 my performance . '

2. That { while Dczfmmxn" ny dutics in Bannu Jail, in the mid nis gt
. ol 14/15 Ap.tl 2012, 4 £03d number of militants (more then 3("‘)
attacked the Jail with he avy weepons, [ along with other jail
officials started firi ing at ‘hem, however they cut numbered the

security staff of the jail nd managed in lieiping the escape of

certain ‘condemncd prisorers fron: the lail. I‘hcy also damaged
part of thc Jail premises w th their heavy weay ponry.

3. That the Provincial Government conducted a fact finding inquiry,
however it report was nGt made public. .,

4. That thereafter I was served with Snow Cause notice dated -

. 24.05.2012, containing Je false and ba aseless allegations that
during the attack on Rannu Jail; 1 failed to fire. and confront

militants eflectively, 1 duly u_p!u,d the Show Cause Notu,c ang
refuted the allegations k,vc'éd dgdll]bl nu.

e, \f/wﬁ/’%,f



I lh W never «.ommll.ul any
as misconduct albeit [have
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taan ERLST e L amed o~ - rrrm s T A et >
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dct or-omission. which gould L)L er nzui.
¢ ileg: 1lly ben *r\mls:;cu [rom service,

~ L That T am jobless since my illeg aI dis: vmal Trom service, The
penalty imposed upon me is 0o Imwh and l“bh, lo be set aside. - ' ’

it s, lhuu!ou., Immbly requesied thal -on aceeplance of this

Du,p.uumnml Appeal the cuclu dated 12 Jt2 2012, may pléase be sl

anide angl | nmy be reinstated.in .

,uvlu, \wlh all hufc 1\ beneis,

\mn:. uoca'cnuy
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S A ) OFFICE. OF THE
UNES SUPERINTENDENT
e%‘jgg.\ D2 .+ . .CIRCLE HQs. PRISON PESHAWAR
oS = N2 £4  [PB/IDL23/ /D013
To A
o | The Supeﬁntendeﬁt~ . L . : ' ' . :
' Central Prison D.I,_Khan‘ ' ‘ ' , o
”Sl'lbject: - DEPA BI_ME\ EE:\,LA
Memo: o
Lokt s e ~Kindly inform "arde& Raqlbaz attached to your ]all that his appeal for setting

aside the major peqalty of reduction to lowest stage in his prese'lt time pay scale has been
. considered- and re}ected by the competent authorxty i.e. Worthy Inspector General of

Prisons Khyber Pakhtunkhwa Peshawar vide No. 2087 dated.22-01-2013.

~
-

g\m@

T ' R CIRCLE HQS. PRISO]

~ Endorsement No: - /-
: Copy of the above is forwarded to the Worthv Inspector General of Pnsons
I\hyber Pakhtunkhwa Peshawar for mformanon W nh reference to above please

L/O n (e f’mde -

| .,/g//
: SUPERINTENDENT
CIRCLE HQS. PRISON PESHAWAR
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_ POWER OF ATTORNEY
Y4

In The COURT of /? a4 g)w/v’mf/ /Zébl/ﬁé/ 4

127 Asle DA .‘ _ Plaintiff
/ U . . Appcllant

Petitioner
Complainant

VERSUS

Ag'ﬁ;, & ; M@ 7/1//407?’///( Detenin
N o

/\pp(..l|/R(,Vl‘»tOll/SUll//\ppllc‘lllon/p(.tIllon/C1 s¢ No: | of
Fixed for

I/WE, the undcrsigncd, do hereby nominate and appoint

MR IJAZ ANWAR ADVOCATE, I—IIGH COURT, PESE IAWAR

&édﬁ% 7 4&%/{3 j’z my truc and lawlul attorney, for me in my name 'md

oit-ly behalf 1€ appear at to appmr plead, act and answer i the
above Court or any appellate Court on any Court to which the business is transferred in the above matter
and is agreed to sign and file PETITIONS. An appeal, statements, accounts; exhibits, compromiscs or
ther documents whatsocver, in connection with the said matter or any matter arising there-from and
also to apply for and reccive all documents or copics of documents, dcpositions etc and to apply for and
_ issue summons and other writs or sub-pocna and to apply for and get issucd and arrest, attachment or
other. cxccution, warrants or order and to conduct any proceeding that may arise there out; and to apply
_ for and reecive payment of any or all sums or submit for the above matter to arbitration, and to employ
any other Legal Practioner authorizing him to exercise the power and authoritics hereby conferred on
the Advocate whenever he may think fit to do so, any other lawyer may be appointed by my said
counsel to conduct the case who shall have the same powers. ‘

AND. to do all acts legally necessary to manage and conduct the said case in all respects,

whether herein specified or not,-as may per proper and expedient.

AND /We hereby agree to ratify and confirm all lawful acts donc on my/our behaif under or
by virtue of this power or of the usual practice in such matter.

PROVIDED always, that 1/Wc undertake at time of calling of the case by the court/ my
nuthorized agent shall inform the Advocate and make him appear in court, if the cuse may dismissed in
default, il it be proceeded cx-parte the said counsel shall not held responsible for the same. All cost
awarded in favour shall the right of Counsel or his nomince, and if awarded against shall payable by
melus. '

IN WITNESS whereof /We have hcrcto s:gncd at RQJ/ / g%m the

day to in the year

£\

g o
W‘)AWA/ - | A;d te Hi h:[iazrtf&snwarc { Paki
A A, .eajé/ /) ! " vocate High Courts & Supreme :ourto akistan

: ADVOCATES, LEGAL ADVISORS, SERVICE & LABOUR LAW CONSULTANT
' FR-3, 4» Floor, Bilour Piaza, Saddar Road, Peshawar Canlt
Ph: 091-52772054 Mobite: 0333-9107225

Exccutant/Exccutants
Accepted subject to the terms regarding fee

<;r
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" BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Appeal No. 2013

Raqiliez S/O Amir Qabaz Khan, Ex-Warder, Central Jail

Bannu, R/O Fariq Ismail Khani Post Office Ismall Khani

Bannu.

 VERSUS

Govt. of Khyber Pakhﬁinkhwa’ through Secretary Home and

Tribal Affairs Department Khyber Pakhtunkhwa Peshawar and
others.

(Respondents)

Replication on behalf of the appellant

Preliminary Objections: -

1. Contents mlsconcewed the appellant has 1llegally been

awarded the penalty has thus got necessary cause of action.
2. Contents misconceived, the appeal being ﬁled well in
accordance with the prescrlbed Rules and procedure, hence

competent and maintainable i in its present form.

‘3. Contents incorrect, no rule of estoppel is apphcable in the
instant case. ’

4. Contents miscenceived the 'appellémt has illegally been

awarded the penalty of dismissal from service thus has got

locus standi and cause of action to file the instant appeal

5. Contents incorrect and false all parties necessary for the
- disposal of this appeal are arrayed as parties.

(Appellant) .

4 '53'*;,5,‘.;
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" 6. Contents incorrect and-false, the appeal in hand has been
filed well with in the prescribed period of limitation.

Facts of the case:

1.

Contents need no reply, however, contents of para 1 of

~ the appeal are correct.

Contents of Para 2 of the appeal are correct. The reply
submitted to the Para incorrect and false.

. Contents béing admitted need no réply.

. Contents Para 4 of the appeal is correct. The reply :

submitted to the para is incorrect and false. .

. Contents of Para 5 of appeal are correct. " The reply

submitted to the Para incorrect and false.

Contents of Para 6 of the appeal is correct. The reply

_ submitted to the Para is incorrect and false.

. Contents of Para 7 of the appeal is correct. The reply

submitted to the Para is i.ncorrect and false

Gr‘oﬁndsbf Appeal:

Contents A to K taken in the Memo of Appeal are legal
will be substantiated at the hearing of this appeal.
Moreover, the Judgment referred in Para K was given in
the case having totally different facts and cirCumétances
as in that cases the accused personnel were charge

~ sheeted and proper inquiry was conducted wherein the.

charges were fully established against them while in the
instant case no properly inquiry was conducted against
the appellant nor he was allowed opportunity to defend
himself against the charges.” The August Superior Courts

* have in a number of judgments held that major penalty

cannot be imposed without conducting regular inquiry.



Tt is therefore prayed that on acceptance of this replication the
service appeal of the appellant be accepted as prayed for.

o

Appellant

.Through p
)

IJAZ ANWAR
Advocate Peshawar
o .
-
SAJTD AMIN

~ Advocate Peshawar

AFFIDAVIT

‘ I, do hereby solemnly afﬁrm and declare on oath’ that the
contents of the above replication as well as appeal are true and
correct to the best of my knowledge and belief and that nothing

has been kept back or concealed from thls Honorable Trlbunal ’

eponen




" BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
e i/‘!: | ‘ %“‘\é‘ '
,'1 _ In the matter of

Service Appeal No.487/2013 -
Ragibaz son of Amir Qabaz Khan, Warder :
attached to Central Prison Bannu...................... SRR Appellant..

VERSUS

1- Secretary to Government of Khyber Pakhtunkhwa,
‘Home and T.A Department. , ‘

2- Inspector General of Prisons,
Khyber Pakhtunkhwa Peshawar.

3-  Superintendent
' Circle Headquarters Prison Peshawar.

4- Superintendent

Central

Prison Banmu.........ccoiiiiiiniiiiiiiiieie e Respondents.

PARAWISE REPLY ON BEHALF OF 'RESPONDENTS

Preliminary Objections.

A

. That the appellant has.got no cause of action.

ii. That the appeal is incompetent and is not maintainable in its present form.

iii.  That the appellant is estopped by his own conduct to bring the present appeal.

iv. That the appellant has no locus standi.

\2 That the appeal is bad for mis joinder and non-joinder of necessary parties.

vi. That the appeal is badly time barred.

ON FACTS

Pertains to record, however no comments.
Incorrect, the plea of the appellant with regard to firing upon the militants is totally
baseless as according to Commission report submitted by a team of Commission of high

ranking officers (copy attached as “Annex-A”) and its consequential reports is neither

_confirmed that even a single round fired from the Prisons security staff in retaliation of

the militants attack. It is also worth mentioning here that since that very very ugly

incident till that the utilization of any ammunition from the Prisons security staff side

Prisons securit&f'staff reported by the weaponry incharge (koth incharge), hence the plea

of the appellant is nothing but misleading of the court. Though the militants with their .

heavy sophisticated weaponry as damaged a part of the. Jail building yet upto that extent
one can easily imagine that at least the available ammunition with the Prisons security

staff might have been exhausted till the arrival of that very point of breakup of Jail walls.

1
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GROUNDS: -

A,

L

The plea of the appellant caniiot be worth to be considered by extending all sympathies

with them. !
Correct being a state classified documents that is the reason that it has been kept as state
secret. ' |
Incorrect, as elaborated in para-2 above. The appellant showed cowardice and did not

face the situation with courage, bravely as expected from the security staff on such like

situation. Moreover the sole responsibilityjof security personnel is to thwart the un-

pleasant and aggressive mode from any corner and in any shape even it is expected that if
the situation demands the security personnel | just to obey the call of his duties even has to
combat with his own family / tribe members. It is a historical facts and being a Muslim
even on such occasion the sacrifices goes beyond the personal life of security personnel.
Incorrect. As discussed in para-2, a high ran:king inquiry commission has conducted facts
finding inquiry in this incident, hence, tt;e authority concerned served Show Cause
Notices on all the accused officials under rule-7 of Khyber Pakhtunkhwa Civil Servant
Efficiency & Disciplinary Rules 2011 as sufficient material was available on record, thus
the plea of the appellant is baseless and misleading.

Having no sound footing in the departrrllental presentation / appeal though it was
processed but was not acceded to by the competent authority and accordingly rejected by
the appellate authority.

Incorrect, the orders of imposition majofr penalty upon the appellant is within the

parameters of the relevant law / rules and based on lawful authority.

|
Incorrect, ample opportunity was provided to the appellant to defend his case but he failed to
|-

prove his innocence.
Incorrect, as elaborated in para-5 above hence needs no further details.

. |
Incorrect, as elaborated in grounds para-A above.

Incorrect, all possible and lawful methodology adopted by the inquiry officers within the -

parameters of relevant laws / rules to the best of his satisfaction with regard to fulfill the

norms of natural justice.

As elaborated in para-2 above.

Keeping in view of gross negligence in; the pérformance of his duties and nature of

!
occurrence the major penalty imposed for future effect to lesson for others.

|
Incorrect, as elaborated in para-A above.

Incorrect, baseless as elaborated in para-A a;bove. |
|

As elaborated in para-5 above. :

Incorrect, it is the immature plea of the appiellant that his dismissal from service is illegal and

that he never committed any omission whiéh falls within the ambit of misconduct. It is in the

history of country that after partition such an ugly incident occur which clearly convey the

message of cowardiceness of the appellant and other co-accused in the instant case.

1
1
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The plea of the appellant is a paradox i.e afdmitting and refusing at the same time which

clearly convey the immature mind setup of th‘e:'lappellant.
. 1

Incorrect, that it is a harsh penalty the fact can be rightly elaborated by re-producing a part of

the judgment of the August Supreme Court f'Pakistan announced in a similar nature case: -

That “in our consideration opinion such an officer did not deserve to continue to

“be in a such a service saddled with the hi:gh responsibility of ensuring safe detention of

prisoners in custody”. Moreover, it is to bring on record that in the said judgment of the
August Supreme Court of Pakistan in the Aescape case of Ordinary Prisoners the
punishment awarded of reduction to lowest stage in the present time scale of the
concerned officer, the Court observed that we are of the opinion that the least that
should have been done in the matter was to retire the Respondent from service. That is
why that punishment of compulsory retirement was therefore awarded to the
Respondent and the earlier awarded punishment i.e. reduction to lowest stage in the
present time scale was substitutéd for the penalty imposed on him by the competent

authority (Copy of Judgment of Supreme Court of Pakistan is Annexed-B).

. In view of the above parawise comments the appeal of Raqibaz Ex-Warder may be dismissed

with cost please.

'S

v—-

Home & T.As Department Peshawar.

ECRETARY TO GOVERNMENT
Khyber Pakhtunkhwa~ .

yber Pakhtunkhwa Peshawar
Respondent No.2)

(Respondents No.1)

Circle Headquarters Prison Peshawar ThE
(Respondent No.3) (Respondent No.4)



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR '

+
i

In the matter of
Service Appeal No.487/2013
Raqibaz son of Amir Qabaz Khan, Warder

attached to Central Prison Bannu..... | Appellant.

............................................
—_—
'

1- Secretary to Government of Khyber Pakhtunkhwa,
"~ Home and T.A Department. : !

2- Inspector General of Prisoﬁs,
Khyber Pakhtunkhwa Peshawar.

3- Superintendent !
Circle Headquarters Prison Peshawar.

. 4- Superintendent
~ Central Prison Bannu....... e et e Respondents.

COUNTER AFFIDAVIT ON BEHALF OF RESPONDENTS NO. 1 TOA4.

- |‘
We the undersigned respondents do hereby solemnly affirm and declare that the
contents of the parawise comments on the above cited appeal are true and correct to the best of our

knowledge-and belief and that no material facts has been kept secret from this Honorable Tribunal.

‘. ,\‘A y .
SECRETARY TO GOVERNMENT
Khyber Pakhtunkhwa

Home & T.As Department Peshawiar:

Y INS TOR GENE F PRISONS
\ yber Pakhtunkhwa Peshawar
. \ espondent No.2) :
(Respondents No.1) '

Central Prison Bannu
(Respondent No.4)




GOVERNMENT.OF KHYBER PAKHTUNKHWA,

Q-

HOME & TRIBAL AFFaIRs DEPARTMENT,

f—y

The following Committee ig constituted! for the purpose:

DrEhsan-ul-Héq, Director, Reform Managerﬁent & Chairman
Monitoring Unit, Chief Secretary’s_Ofﬁce, Khyber

Pakhtunkhwa, : | _
Muhammag Mushtag - Jadoon, Secretary  to Member

Government of Khyber Pakhtunkhwa, Elementary
& Secondary Education Department,

Syed Alamgir Shah, Specia] Secretary Home, Member
Khyber Pakhtunkhwa, :
Additiona] Inspector Genera] (Investigetion) Police . Member

Department Khj’ber‘Pakhtunkhwa.
Inspector Generaj (Prisons) Khybey Pakhturlkhliva. Member

Terms of Reference of the Enquiry Committee are a5 under:-

- To unearth the facts leading to the ineident and fix re;sponsibility.

- To ascertain as to whether any threat alert regarding this major incident wag conveyed

in advance Or not?

N0.4/22~A~SO(Prisons) HD/11-7aj] -Reforms, dated 15% September. 2011 and

- Whether the Frp Platoon present with the jai] administration was deployed as per

SOPs and with full manpower?




<t

GOVERNMENT OF KHYBER PAKHTUNKHWA,
HOME & TRIBAL AFFAIRS DEPARTMENT.

I

7. Whether the channel of communication notified by the 'Provingial Government vide
Notification No. SO(E-IE&AD/9-162/2012 dated 31* March 2012 was followed? _

8. Whether follow up action taken by the civil and police administration of the district -

and division was timely and upto the mark?

9, To fix responsibility(s) for each or all of the:: above in case of violation of any

- law/rules/SOPs/directives. !

10.To fix responsibility for acts of omission and commission if any on part of

officers/officials of civil administration, police and jail administration.
11. The Committee should come up'with comprehensive and plausible recommendations

to ensure that such like incidents do not occur in future.

The Committee shall complete the erflquiry‘within 15 days and submit its

report. Home and Tribal Affairs Department shall provide secretarial support to the

Committee.

Secretary to iGovt of Khyber Pakhtunkhwa,
Home & Tribal Affairs Department.

No. SO (Com/Enq)/HD/1-40/2012
Copy forwarded to the:-

Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
Additional Chief Secretary (FATA), Khyber Pakhtunkhwa,
Secretary Establishment Department, Govt of Khyber Pakhtunkhwa.
Secretary to Governor, Khyber Pakhtunkhwa, .
Commissioner Bannu Division.
Regional Police Officer, Bannu.
HQ 11 Corps, Peshawar Cantt, |
Inspector General of Prisons, Khyber Pakhtunkhwa.
. All Officers included in the Enquiry Committee.

10. District Coordination Officer Bannu.

11 District Police Officer Bannu. .

12. Director Information, Khyber Pakhtunkhw;a.
- 13.PSO to Chief Minister Khyber Pakhtunkhwa.

14.PSO to Chief Secretary, Khyber Pakhtunkhwa.

15.PS to Minister Prisons, Khyber Pakhtunkhw_a.

16.PS to Home Secretary, Khyber Pakhtunkhwa, Fogrt

17.PS to Special Secretary Home, Khyber Pak;htunkhWéi.m

Dated Peshawar, 16™ April, 2012

PRI BE LD~
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# (s The subject Inquiry was entrusted to ug

Introduction : - - '
On 15" Apri' 2012, about 150 mili
stormed the Bannu Centra] Jail at about 1
weapons ir-luding AK-47, RPG and hand
- inner gates using RPG and fired at :
*attacked barracks, broke open locks by sked.382 prisoners to flee and move
towards nearby Peng hills in the FR are

well. Having reached FR area, the pris

oners were set free,
The law enforcement

agencies comprising Army, FC and Police reached the Jail by 3-30am
after the militants had escaped. FIR no.

41/2012 was registered at 8 am the same day by
Police Station Township. : ‘

live hand grenades, 12 piece
04 small size covers of RPG-

me may

be seen at Annexes 2-5. Most carried critical views of the government response and raised a

number of questions. Senior cabinet members of the government of Khyber Pakhtunkhwa

also condemned the incident and vowed government functionaries failing in duty will be held |
accountable E
Methodology ; ‘ :

he Home department notified a S-member Committee to inquire the subject matter and

dentified a number of TOR. ' '

> police and Frontier Constabulary, They
prisoners and returnees, both as re

:chosen by us randomly, who had returned voluntarily or arrested by local or adjoining areas o
:bOliCC.

The Committee issued

lorward and share any evidence in confidence (Annex-

Atmy and ISI autherities to share
tonveyed by them.

6). It also officially requested the local

their views (Annex-7). So far DO response has been

Q)

e

..
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During their meetings at Peshawar, €x Commissioner, Regional Police Officer and Inspector
General Jails were examined. Former DPO and Jail Superintendent, who were transferred out
some time before the incident, were also examined to gain perspective on the prevailing state

of affairs. Secretary Home department Secretary Law and Order FATA secretariat sent their
written statements during this time. :

During Bannu stay some citizens offered oral evidence on condition of anonymity and a few
anoNYImous letters dealing with the incident were also provided by the Home department.

The Comunittee obtained intelligence record of prior alerts from‘Spéci-allbranch. We also
requested the Regional Office of Intelligence Bureau in this regard. However they verbally
conveyed that no prior warnings were given to the provincial government.

Secretary Home very kindly shared basic record of relevant papers during the first meeting of
the Committee and provided continued support subsequently.

The report has discussed all TOR under relevant headings and also included a number of
other headings, connected with the subject matter. :

The Committee would like to thank many government agencies both at Peshawar and Bannu
who extended support. Special thanks are due to Home department and District Coordination

Officer for making logistic arrangeme ts and ensuring coordination required for Committee’s
WOTK. : ‘ ‘

shifting of Adnan Rashid to Bannu jail

Mr. Rashid was condemned to death by the military court in Oct, 2005 for conspiring and

abetting to kil ex-President Gen Musharraf. After ,dismissal of ‘his appeal in military

appellate court in Feb, 2006, he filed a writ petition in Lahore High Court which was also
dismissed in Mar 2006. He then filed a constitutional petition in Supreme Court which is
pending since June 2011. : '

His father applied in Mar 2009 for shifting of his son from Faisalabad jail to any jail in this
province without mentioning that his son was 2 condemned prisoner. This application,
though addressed to Secretary Home, was received in the Home department Prison sectinn
directly, without diarizing it in any office and directly sent 10 1G Prisons for comments the
same day it was received. That office did not check the nature of the case and issued NOC
after a week. Both the Section and the IG Prison offices did not check the prisoner’s Warrant

of Commitment. In this case, the warrant showed full details of offences committed by him
and the death penalty awarded to him.

Under Prison Rules, there is no provision for shifting of condemned prisoners from on¢
province t0 another. Under Rule 151, condemned prisoners can only be transferred within i
province. However, under Rule 149, other prisoners can be transferred between provimzrﬁ??i%
case of execution of sentence, release or production ‘before a court. Also under Rule 15
prisoners can be transferred on reciprocal basis between provinces.

| Page 4 of
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While the case of Adnan only fell under condemned category, the Section staff and the 1G

Prison offices did not disclose this fact during processing of the case, nor in their
communications. ‘

Facts leading to the incident

Entry/Exit rcute

Reported!y militant commander Askari ex Tasiq Geedar group planned the attack. About 150 .
of them catered Bannu jail and left the distErTa a convoy of about 25 vehicles of various

types including tractor trollies, coaches and double cabs, and using mostly the Old Bannu
Kohat Road. The witnesses also disclosed that on that night a sudden unscheduled power
outage was observed just at the time, the militants entered the jail.

The conclusion is supported by many witnesses who saw parked vehicles alongside the front

jail boundary wall on main road, and their quick disappearance ‘after completion of the

mission. Two witnesses voluntarily deposed before the Committee that they were dealers in

the business of non-custom paid vehicles (NCP) and had to settle some liabilities with clients.

They were informed by astaff of Baganatu khasadar check post in the FR area that many
NCP vehicles weuld pass the check post that night. When they reached there on 14™ April,
however, they were apprehended by Taliban, suspecting them Khasadars and taken to Bannu

. blindfolded in vehicular convoy during the night. At the jail site, they were alarmed by
hearing sounds of firing. They were told that it was not enemy fire, and after completion of
task, taken back to the same check post and released.

~ Press statement of Taliban spokesman, Mr. Ihsanullah Thsan reveals that an amount of Rs. 20
million was spent on planning this attack

- Prior warnings , ‘ _

It is generally thought that intelligence alerts and prior warnings are non specific and aim at
giving evidence of performance in case of future mishaps. It is also noteWorthy that alert
level of these reports is never updated in view of changing situation and they stay live

" forever. Also there is no follow up on alerts to add value to the information and make it
actionable.

~ The Committee, therefore, restricted itself to the perusal of reports of only the past quarter.
We have noted that concrete intelligence alerts were issued by Special branch and endorsed
lo civil and police authorities a few months prior to this incident.

* -~ Page50f19




.CCPO, DIG Kohat and Bannu for necessary action. It was further endorsed by Special branch

They are detailed as follows:

Date - . Diary no. . Nature of report
6Jan2012 . 411-17 This was a report of
the National Crisis
Management Cell of
the Ministry of
Interior dated 5 Jan
warning about
militants attack inter
| alia on Bannu Jail to
release terrorist
1o inmates
13 Jan 2012 963-74/NC About 300 armed
militants seen in FR
mammon khel area
linked with PS Bannu
Cantt

5

Original report of the NCMC (Annex-8) was addressed to the followin g provincial authorities
and civil armed forces headquartered in Khyber Pakhtunkhwa:

Home Secretary

PPO Xhyber Pakhtunkhwa

ACS FATA

IGFC Khyber Pakhtunkhwa A

Commandant Frontier Constabulary Kllybér Pakhtunkhwa

Copy of the same also endorsed to PSO to CM Khyber Pakhtunkhwa

The information addressed to PPO was marked by his PSO to DIG DCT Special branch, ;

to RFO and DPO. The RPO endorsed this to the DPO with the specific direction to inspect
the jail and review its security arrangements.

From the Home secretary office, the information was faxed to both the Commissioner and the

RPO who in turn endorsed it to DCO etc. the DCO further endorsed to all concerned
including the Superintendent Jail.

The Commandant FC endorsed it to all DO FC for necessary action.
ACS FATA office endorsed the report to DCO Kohat only.

It may be noted from the foregoing that the only tangible éction, beyond endorsement, was
taken by the RPO Bannu only.



" The DPO staff has disowned the receipt of this letter, while there is entry of the same in the
T RPO’s Peon Book (Annex-9). Currently the letter in question is missing from DPO office and
an inquiry has been ordered by the present DPO. We conclude that given the endorsements

from multiple sources, the DPO office claim of not having received the letter is hard to
believe.

it is evident that the first report gave a concrete attack plan with a solid objective. The next
report mentioned a large sighting of militants. It may be noted that a very high profile
condemned prisoner, Adnan Rashid, convicted with death penalty for attack on ex president,

Gen. Musharaf, was an intern in the jail already. Taken together, the intelligence should have
raised high alarm for relevant agencies. :

The Cumnmnittee has noted that in the following Regional Law and Order meeting that was
* held on 20" Jan, militants’ sightings in settled area of Bannu was noted with concern by the
Commissioner and endorsed by other participants. It was agreed that-a district Security Plan

needed to be drawn. Unfortunately, however, the militants attack plan was not noticed at all,
nor the Security Plan drawn.

We have noted that no follow up action was taken on these reports by police stations as the
information wwas not endorsed to.them.. It was for this reason that SHO Township in whose
area, the jail is located stated that he was not alerted to the information.

fail staff response

The jail staff came to know about the ﬁrmg at 1-35 am. At that time, the Night Duty Officer
M. Jalat Khaty, Assistant Superintendent, Lhough being on duty, was net in the jail, but in the

residenfial colony with a colleague. They informed thc police control and police stations
- about the terrorist attack

“. At the time of attack, the four watchtowels had a jail staff each armed with LMG and 2-3
armacd guards at each gate. Also there was an outer security cordon of FRP, con31st1ng of 3
' and 40 FC totaling 43 men. Out of these 11 were doing other duties outside _]all.
iHuwever, no replacements were provided for unknown reasons.

At the time of incident following weapons were available as per jail staff:

Type of weapon - “No. .
AK-47 19.(4 not in working order)
Rifle 0.303 10
Chinese Rifle 15
LMG 4
While armed guards claimed that they fired during attack, prisoner witnesses disclosed that
G _ only the western watchtower did fire some rounds, while no fire was heard elsewhere. While

SEREE,.
ity the jail staff claimed they could not spot the enemy due to complete dark and could not fire
S . ‘pointedly, they also said they were ﬁred by the attackers.
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We are of the view that jail staff in the watchtowers, the gates and FRP platoon did not mount
any significant fire and were simply overawed. A concerted fire of LMG from towers and fire

from other staff and FRP platoon could have created a real deterrence and made a difference.

The firing claim is difficult iv believe as there was no casualty from the enemy side. The
Night Duty Officer was away from the scene of action, in the residential colony, and could
not lead his watch and ward staff and devise a strategy for defence. '

Compliance with prison rules on internal security

On thz incident night, -- security staff was absent. Though there was adequate no. of
weapons, these were not used to full extent. The middle tier of jail security was not deployed
properly as FRP staff was mostly at the back and side of jail, leaving the front exposed. There
was a security issue regarding FRP staff; 11 no. staff were deployed on duties outside jail and
most of those deployed in jail used to remain absent from duty. Repeated complaints were
sent to SP FRP but no remedial action was taken. ’ .
Joint Security Review ,

As required by the provincial government, the RPO Bannu ordered a joint security review of
the jail through DPO Bannu in Sep 2011. The secwity arrangements were. considered
satisfzctory. The review examined a three tired security system; the inner cordon managed by
jail staff, the layer outside perimeter manned by FRP while the outermost layer was managed
through continuous patrolling by PS Township staff. Later on during the same month, as per
demand of jail administration, the local police had provided 4 LMG for watchtower staff

" (Annex-10).

It may be noted that under Rule 610 of NWFP Prison Rules jail authorities are required to
have security arrangement for internal disturbances i.e. prisoners escape Or outbreaks.
However, even in these cases if the,y are overwhelmed, the district Police is bound to come to
their assistance when called up. The external security is primarily the responsibility of the
district police This is for the obvious reason that jail administration has to look after
unarmed interns and the level of security is aimed to respond to any internal law and order
situation. It is not meant to match the capability of armed attackers from outside.

We asked the local police if they had a Security or Contingency Plan for the jail and the
answer was in the negative (Annex-10). The district police even did not have a District.
Security Plan. Jail being a vital government installation and a symbol of state authority, it
was imperative to have a well thought out Security Plan. It was unfortunate to note that even
after the 2009 jailbreak incident and the 5™ Jan 2012 intelligence, no Security Plan was
drawn.

Police, Army, FC and FR administration response
We bave not received official view of the Army on the matter. The Police claimed that as
they approached Township Police station, they were attacked by militants and were unable to
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advance. They aiso claimed they exf:ha'ﬁge‘d fire when'fired upon. However, finally all were

able to reach the jail behind cover of the APC, after great delay at 3-30 am, at a time when
the militants had aiready left.

We have noticed that there was complete break down of command and control structure at
the scene. No one knew who was the authority to look up to for orders; the. Army, the
Commissioner or the RPO. There was no strategy at any level, both at the approach stage
when a sicue could have been laid at exit points where militants were likely to escape, or
when the [cives reached jail and realized that militants had already escaped, a siege vperation

+ could have been launched at the far end by enlisting the support of forces in the adjoining

tribal areas.

There was-a sizeable force available at the moment in the district consisting of police, FRP,

clite force, FC and Army that could have effectively confronted the militants, if used.timely

and properly. However the only strategy in sight was first to reach the.jail; there was no plan
what to do if fired upon. When the forces reached jail after considerable delay, the police was
told to arrest the escaped prisoners. Even the FR administration was not alerted to block the 3
check posts jointly manned by Army, FC and Khasadars to check escaping militants.

The jail/ police witnesses claimed that there was no visibility during that time. However the
returnee witnesses told us that there was sufficient visibility to spot the vehicles parked on the
road. We have also checked the local weather conditions prevailing at that time online at
http://www.worldweatheronline.com/v2/weather.aspx?qg=BNP&day=21 and noted that it was
a clear night with moon rising at 2-13am . It is possible that it may have been dark in the
early hours of attack; however the visibility was clear after the moon rise (Annex-11)

We have noted that there was no follow up by the FR administration on the intelligence
reports mentioned earlier. Even action under the FCR for territorial responsibility was

initiated against concerned tribes after our pointation during hearing of the FR

administration.

Effectiveness of Police response

At the time of occwirence, there was no DPO at Bannu. The former DPO was transferred and -

his replacement had not assumed charge yet. The record showed that instéad of transferring
officers in a single order, their orders were issued a day apart, with the result that the former
left charge immediately while the latter assumed charge after some joining time. We were

~ told that it was a routine that transferred out officers left charge without waiting for their
replacement. '

" As discussed earlier, the police response was uncoordinated, delayed and without any
.~ strategy at all stages of the operation. The police was able to reach Basya Khel chowk,

promptly but claimed to have been halted by enemy fire. Later on the Army also reached

' | after great delay. At this moment, though, local police had the support of FRP, Elite Force,
~ FC and Army and armed with light and heavy weapons and an APC, they could not confront
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district and divisional authorities of civil and police administration in March 2012. This*

_important incident reports were required to follow the DPO— DCO— Commissioner (copy

P .~ : - . - - L e e I Eaa e e WIS

&

omn A
k]

the militants en route, lay siege while the militants were in action in jail, ot afterwards when
they escaped in a convoy of 235 vehicles towards FR. '

Communication system

The main pivot of communication during the fateful night remained the police wireless
control. It started calling all concerned from 1-45 am onwards and was able to inform the
offices of Commissioner, RPO, DPO, DCO and Army besides coordinating with various
police mobiles etc. The control inade repeated calls to Army to dispatch Quick Response
Force and noted that the force waus vut with great difficulty by 2-55 am. RPO also stated that

he himself called the BM and Brigade Commander at about 2-00 am requesting for quick
response.

We noted that the operator at Commissioner Office, though contacted in time, did not inform -
the Commissioner till 6am in the morning, while the DCO’s office disputed that any message
was given saying that the operator mentioned by police control was not on duty and another
operator was on duty instead. That staff smd he did not receive any message.

The Committee does not believe why the police staff should have made a wrong entry that
messages were conveyed to these oifices. '

The Commissioner’s operator said it was his mistake as he had not understood the gravity of
the situation and that it was their routine to inform the bosses in the morning.

Deployment of FRP platoon

According to the details provided by local police there was a 0- 3-40 strength platoon,
deployed to guard the outer perimeter of jail. This was supposed to operate in 8 hour shift
system; about 13 men in a shift. However as mentioned earlier, 11 staffers were detailed

elsewhere on miscellaneous duties not connected with jail duty and their replacement had not
been provided for unknown reasons. '

We have noted that on many occasions, the jail administration have reported to the SP FRP

that even the deployed strength does not perform duty properly and remains absent. However
no action was taken on these reports.

Ccmpliance with notified Channel of Communication
The provincial government had notified a revised Channel of Communication governing .

required a 2- channel system converging in the Home department. On the civil side;

to HD) — HD — Chief Secretary — Chief Minister route. Similarly on the police side, there }
was an alternate channel RPO — - PPO — HD. The system also mandated establishmegziZ
district control rooms and matters related to absence of district and divisional officers.

The new system was notified just two weeks before this incident and was in a fledgling state.




he Commissioner had granted three days station leave to the DCO from 12 April on account
of some official meeings at Peshawar. However as required under the revised system,
informatioin regerding DCO’s absence had not been given to the Home department.

It was noted that the DCO recelved the incident information from lns control room in the
morning of 15" April. However, the Police control log book did have an entry of information
of occurence given to the district conrol room operator around 1-45am, which both the
operators d=nizd. They also admitted that no log book system existed to record messages.

In our opirion, therefore, there was no reason to doubt the police control room record and we
hold that the district control room was not functioning properly as required.

As far the police is concerned, there was a compliance with the new. system,t as all concerned
were informed through their Control in time.

Adequacy of follow up actions of civil/ police administration o

As discussed before, after escape of militants, the police only restricted to matters of arrest of
prisoners made to vscape by militants, and some arrests did take place by the staff of police
stations deployed in the field. chond this, there was no effort to lay down siege of the
escaping militants at the far end by enlisting support of forces deployed in the adjoining tribal

areas. We have no information if any follow up action was taken by the Army to intercept
militants.

Similarly the DCO as Political Agent FR did not take any follow up action promptly Though
he instructed his staff to alert check posts, he did not issue immediate FCR proclamation
against the tribes whose territory might have been used for entry/exit by militants. DOFC

Bannu and Daryoba arrived very late, though the former was informed by the RPO personally
in time

Conclusions
At the outset, we would like to clarify that the incident was not a case of Jailbreak as widely
~ portrayed in the national and international media. According to the dictionary, jailbreak

‘means prisoners’ escape. In this case the prisoners were forced to leave the jail under duress.

: Actually It was a case of external armed attack by militants carried out professionally in a
- swift way.

-~ Secondly it is also incorrect that the attack resulted in large scale escape of militants. The

*actual situation is that the attack seems to be focused only on release of Adnan Rashid, as
- subsequently shown in videos widely circulated on the internet. We have noted that in the list
* of escaped prisoners only 3, including Adnan, were militants and charged under ATA.

- According to intelligence assessment, Bannu has been among the first districts to have been

- affected by militancy due to its proximity with NWA and setﬂement of same tribes on both
side of the settled-tribal divide.
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Before this incident it has transpired that the:influence of militants in settled area of Bannu, .
FR and North Waziristan remained fluctuating. During 2008-9, local police and other LEA
had taken a number of effective steps and successfully launched a number of operations,
killing 2 number of militants and a number of police staff was also martyred. Resultantly Jani
Khel operation culminated in establishment of Jani Khel PS and Takhti Khel PS, and Bakka
Khel operatiou led to shifting of PS a kilometer ahead of its previous position. About 5 new
cbeck posts, including Baran Pul, Marwat Canal Check post, being very important, were also
established on self help basis. During this time, writ of the government was largely restored.

However subsequently, intelligence agencies had been reporting rising terror incidents and
frequent sightings of militants in settled areas and FR Bannu and that they were having sphd

linkages with their comrades in North Waziristan Agency. Informal background discussions
with witnesses have shown that in some adjoining areas, police had stopped night patrolling.

The situation seems to have been worsened due to postings of LEA officers on grounds other
than merit, posting of local officers and allowing long tenures in some cases. This happened
both in police and jqil It is intcresting to note that the 2009 inquiry into the jailbreak had

transfelred in 2012'

it is clear that employees of this kind are likely to have developed undesirable relatlonshlps \
with local actors and malleable to their pressure to ignore the call of duty.

The existing of this situation, in our opinion therefore, has led to the loss of morale and
williigness of all LEAs to tackle militants effectively. We, however, could not lay hand on
any evidence showing collusion of government functionaries.

We think that all LEAs presently stand demoralized after the Bannu jail incident and serious
questions have been raised by general public and media, both local and international,
regarding state’s ability to confront militancy. We believe that there is a moment of
opportunity now to be seized if we want to restore the writ of government again.

Responsibility for lapses
In our opinion there was a collective failure of all 1EA, civil administration and local
command of Army to act on prior intelligence about militants attack and to tackle them that
night. Though police reached the area quickly, they could not advance, claiming enemy fire °
from militants’ piquets. However there was no strategy to confront them, though adequate “'
force was available. No follow up action was taken to intercept militants later. The
intelligence agencies also failed by not providing follow up updates to fill the mosaic an
make the picture clearer.

Secondly the principle of operational level and supervisory level accountability should be®
kept in view. Viewed from this perspective, we hold the following responsible for th
~observed failure:
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Tribal arca administration of North Waziristan/FR Banns

The entire political administration, is held responsible for neglect of duty regarding proper
follow up on prior intelligence conveyed through Commissioner Bannu, preventing
entry/exist of militants and not issuing FCR proclamation against concerned tribes
immediately afterwards. We hold all officers, and staff on check posts accountable.

Peolice

The district police is held responsible for neglect of duty for not acting on prior intelligence,
for not having a Jail Security Plan and not having strategy to intercept attacking militants
while they were in jail, and when they escaped. The Check posts deployed in the surrounding
areas failed to perform their duty to intercept militants’ convoy. Regional police is also held
negligent for not having strategy to confront militants. ’

We hold the RPO (failing to have appropriate strategy to confront militants), DPO (failing to
act on prior intelligence, having no security plan), SDPO concerned and SHOs Town, Basya
Khel and Domel (failing to confront militants and check their entry/exit movement), DSP HQ
(failing to have appropriate strategy to confront militants) and staff of check post (failing to
confront militaiits) accountable,

Frontier Constabulary

DOFC Bannu is held responsible for failing to reach on time though he was personally
informed in time by the RPO. DOFC Daryoba is held responsible for negligence; he should

have held his fort and strengthened his positions at Daryoba to intercept fleeing militants,
instead of coming to jail.

Local Army Command

Witnesses have deposed that local Army dispatched force very late despite repeated calls
from Police Control and personal calls to BM and Brigade Commander by the RPO. They

- reached jail when the militants had already éscaped. As we did not receive their point of ‘

view, despite written request, we are unable to fix responsibility and recommiend that
govermuent should refer this matter to federal government for the required action. ‘

‘- Civil Administration

Both Commissioner and DCO are held negligent for not having proper Contro! Rooms
having sound working procedures (no duty roster and no log books) with the result that they
were not informed in time. The Commissioner also failed to provide leadership at the scene

of occurrence with the result that no steps were taken to confront militants when they -
escaped.

~ Jail administration

The superintendent failed to act on prior intelligence and also claimed no intimation was

received in this regard. This was not true as the information was conveyed to him through .
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Home department

DCO. He failed to alert senior officers of police and civil administration about a very
dangerous inmate, Adnan Rashid, as detailed in his Commitment Warrant. He failed to ensure o
the presence of deployed staff in jail during the fateful night. The NDO neglected to be
present in jail and remained in residential area at that time, despite being on duty He failed to
provide leadership and ensure that available weapons were used effectively. '

The Superintendent failed to properly get the FRP platoon deployed at strategic points as
most were deployed at the back and sides, without any presence on front. He failed to have a*
Contmgency Plan for jail despite having knowledge that the ]a11 was insecure due to presence B
of high profile inmates. '

—_— e —
FRP :

Concened SP FRP failed to provide replacement for 11 no. staffers deployed on ou‘tside‘
duties. He failed to take notice of jail udiinistration repeated complamts regarding frequent i 5
unauthorized absence from duty by FRP staff.

Home department Prison section failed to properly process the application of father of Adnan
Rashid for his transfer. They directly reccived it without diarizing it and did not obtain any
approval for asking comments of IG Prisons the same day, though the letter they sent out"
states ° [ am directed to..”. They did not apply any checks about credentials of the condemned
prisoner. We hold the concerned SO accountable. i

IG Prisons

The staff did not check credential of condemned prisoner and recommendéd NOC in a
mechanical fashion. We hold” Superintendent judicial branch, Assistant Director (admin),
AIG (for processing the case in violation of Prison Rule 151) and the concerned IG Prisons
(failing to exercise supervisory oversight) accountable.

_ Intelligence agencies (federal, Provincial)

- While meaningful alerts were issued, we hold them accountable for failure to prbvide specific 3

3
follow up intelligence to make it actionable. We hold IB accountable for not prov1d1ng any  ;
alert to the provincial government. : §

- N
¥
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Recommendations
Unity of command at the district level

There can be no two opinions that maintenance of law and order is a fundamenta
requirement for the existence of a stable and prosperous society. From a management point o

command to ensure focus, synergy of action and accountability



' " The system of dcvolutlon 1nt10duced in 2001 was promoied to. brmg ‘governance at the
o d001step of common man and thereby improve service delivery. While much can be said if
Co the system has delivered as intended; from the administrative point of view, a discernible
change has been the absence of any authority capable of organizing and putting to use
effectively new authorities, created under the Local Government Ordinance 2001 and Police:

Order 2002, tasl:ed with maintenance of public order. The abject chaos witnessed on the
fateful night is a case in point.

Under the £.GO, on the one hand, the mandate of district government has narrowly been
defined under S.16 and restricted to matters of decentralized (devolved) departments only. It
may be noted that the list of decentralized departments given in Schedule First do not include
Police department and, therefore, no fuiction related to law and order as such appears under
functions of the DCO under S. 26. Thesc functions have been assigned to the Police
department under S. 4 of the Police Order. However the police has been made responsible to
the Zilla Nazim under §.33 of the Order. This has' caused political ramifications on the one
hand and weakening of unity of command in matters of law and order in the district. .

We recommend that as the provincial government is about to pass a new LGO, the matter
should be tackled from a holistic perspective and all allied laws like Police Order, CrPC etc
should be reviewed to ensure unity of law and order command at the district. The designated
central authority should be empowered to direct all offices, whether district, provincial and
federal located in the district, so that all should act with only the state interest in focus.

Early dispensation of justice

Delayed disposal of criminal cases leads to higher risk of jailbreak. We, therefore,
recommend that government should amend Cr.PC and other relevant laws to lay down a

statutory limit of disposal time of cases of trial, appeals and mercy petitions of convicted
prisoners.

There is also a need to review the entire administration of criminal justice system.
Government may consider constitution of a Commission comprising of criminologists, police
officers, lawyers, prison officers, judges, prosecutors and civil administrators to study the
- 1ssue in the post devolution scenario and suggest workable recommendation.

~* Continuity of charge of sensitive appointments

. Position like DCO and DPO should not remain vacant for a single moment and

- . posting/transfer orders should be issued in a single order and charge relmqulshed and
"assumed simultaneously.

Merit based recruitments

We observed that physical features of many employees of police and jail departments were
not up to the standards laid down. For this reason, they are not capable to meet the
. requirement of duty. For example some of the watchtower staff tasked to operate LMG were
" below height and weight requirement. We, therefore, recommend that recruitments in these
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departments should be absolutely based on merlt and there should no relaxatxon in physwal
reqwrements

-T nsfer of -staf

' Jail staff

All locals, other than class 1V, in jail department, should be posted out immediately. For non
locals, maximum tenure of 3 year must be followed. Head of department shall furnish
rtificate of compliance in this regard every year.

Police staff

No police constable should be posted in police station of his domicile. Similaﬂy ASI and
Heac Constables be posted out of Police Sub Division of hlS domicile and Inspector and S.I
shouid be posted i in districts other than their domicile.

.

Horie department

All staff other than class IV, in Prison Section and other sensitive Sections having tenure in _
excess of 3 years, should be posted out immediately.

Review of district control rooms (civil)

Contrary to the requirement of government in this regard as notified under Channel of
Communication, we think most of the control rooms arée not functioning properly. The
control rooms of DCO and Cominissioner Bannu are cases in point. We recommend that
provincial government should commission a review of control rooms of all dxstrlcts to be
completed in a month time, so that their effectiveness is eévaluated.

Construction of new Bannu police lines adjacent to jail

Land for the same has already been acquired. To strength jail secunty, this may be taken in
hand as high priority agenda.

~ Return of condemned prisoners to other provinces

In view of no provision in the rules about inter-provincial transfer, all such prisoners should

be returned to the prisons they came from. This will reduce the existing risk due to their
presence.

Specialized prisons

Exis:ing prisons were not designed for high risk inmates. At least one high security prison
may be constructed in the province.

"Provision of security equipment ‘

Jails, being vital institutions, should be provided essential security equlpment and weapons
be determined through special consultancy ‘
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List of witnesses examined

Jail
1. Arshad Majeed Mohmand, former IG Prisons
2. Zahid Khan, SJ
3. Usman Ali, former SJ
4, Jalat Khan, ASJ
5. Aminul Haq, ASJ
5. Riaz Mohd Khan, ASJ
7. Mohd. Ali, ASJ
Prisoners/Returnees
8. Khizar -Hayat
9. Mohd. Ajmal s/o Mohd Shah
10. Ahmad Gul s/o Mewa Gul
11. Saif u Rahman s/o0 Mohd Din
12. Siddique s/0 Mousam Khan
13. Matha Khan '
14. Din Babrai s/o Hammed Khan
15. Dilfaraz s/o Gul Maroof

Civil administmtion/FR

16.
17.
18.
19.
20.
21.
22.
23,

. Police

4.

Mohammad Azam Khan, Secretary Home

Abdullah Khan Mahsood, former Commissioner
Zahir Shah, DCO '

Daftar Khan, APA

Sameeullah Khan, PT

Fazal e Wadood, PT, Shawa, NWA

Nigar Noushad, Operator Commissioner’s Office
Fahim and Samiullah, Operators, DCO control Room

. Iftikhar Khan, former RPO

. Feroze Shah, former RPO

. Wagar Ahmad, current DPO

. Gul said, former DPO

. Mohd Shafique, DSP HQ

. Mohd Jalil, SHO Basya khel

. Mir Sahib Khan, SHO Township

- Shabbier Hussain Shah, SHO Domel

. Kifayatullah Khan, SP FRP

. Mohd Ghulam, W/Operator Wireless Control

Staff of FRP post jail (4)
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the L)m_, oumy at 1lm [lOﬂ[ main gqtc of the .smd Lul, mmeiy, Warder Sultap Afsa1 dnd

Wu’rdg“H;.|7r'1l llusqam on duty at the fALA Hf GATE were t.h.'u&,e s!leeled in lhc, said

: cmumc_liou lhc Supumlandunt of (“entmi Pnst 1, Peshdwm mmely, Muhamnnd Muzaffay
“E;'i "‘ P . - .
e S wWas appumlcd as the Inquiry Officer who found all lhe above~1mned persons gmlty of the -

meu fevelled wanm tlu.m as a uonsequence \vhuwﬁhe Impeclox Gencml ofPusons n
s exercise of the powus u)n[c;ud on hlﬂl under section 3 of the NWFP Removal from

Serviee (S‘peual I’owcns) O:thnance 2000, (!1311119%(1 the scud Iom Warders from service bu!

pun:\hul the lncharge ()'f‘thc said Jail, namely, I\4uhamnmd Israil, Assist

an’p Su perin{.cndent ,

. .LlLlIOll to the lowml slage lI(T liis 15?‘6-5;@11[ time scale,

i ggﬂ o

FU LB S

&
L Nsspen

./ H
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2. F he b’lld fom Warders ﬁmlly 1eaehed the learned Service Tribunal, tlnough Appeals
No.410, 460 46l and 60” of 2002, impugmng thc above-noticed pumshments 'lwalded to
e, Through a \\\c\%\\\e\\\ of the \e'm\eL\ l:\b\mal dated 9.1.2004 \mssed m the said appeals

+ e fiddio gs of - guilt récorded aga.lnélz them by the compelent author'xl,y were m'amtame_cl but

{he pl;'.nlsl‘.menlé; of dlsn'llss_al from service were éoni\iéfl@(l iito the 1*.\Llllléhméhl; of és't'o‘}épage

li Y "‘j‘
Al diiltpasitiad ll*.ls C"mit

vl l:lLC c".lems wl

L-i%.u e-‘.!!-ﬁ‘t‘stau o oTekt, Thesé \Nd.}wls

. through le PCtlthﬁS No .1_20 P to ’)23 P»of 2004 wluch were dlsmlssed v1de a mdgment ‘

ya.

“daled 1 I.S,?.()OS !mq qlﬁlmmg the said tmdmgs ofgmll recorded agamst them.
3.l the matler of ‘\fluhamnnd Israi lvespondcnt the leamed nlbu'ml however chose‘

to ldkC a mftelem view of the matter tlpough the mmug,neJ _;udgment dated B8.7. 2004

) accepted ihe ‘appeal filed by him; exonel‘aged him cf the said charges and consequently set

asite the puﬁlﬂh'ﬁenl lcec"Jt dgi 1s't filin, ’
i‘i's‘ Bid i t I-lb‘ne Se01elaly of

5. lVlulm;‘nma-'l lolﬂll lt.apohdent whg is present unrlel notice, has been heard m some
tall through his le'unecl counsel The leall necl ASC Fon the petzuoneta has also been heard

and e have also puused the u,emd in ihe lxghl of the sublmss!ons made before us.

5. i hatl'lﬁe'en found by the al*ove—me l{med quany O“ﬁcer that Warc.er Saltan Afsar

was not presefit it the plac'e Qf h du‘y i.e. at the front mam gate of the Jml et the time of the |

Huwident aud if fie had tot left l*.ifa‘pl'l €. ol tl‘lty, the it lf‘e it in huestlon may not have ml(en |

were Lonlmed ancl only uon bms sep'u'uecl the said two places and further that 1f the sald

Warder was plesent at his place of duly at the time in questlon then the steps lal(en by the

escapees to bieak open the room eould not have gone un—notlced by lum Similar was the

the Round Olllcel a)\d Lhe Pcllmllmg Ollleer 1espeeuvely at the 1elevant ume

STAL

RPN 147 T R g2

e NWib L | o . o ﬁ !

_..ue l' had dlso been f ind by him ilnt the niace of dutv Waldei Hazrat HLISS’Illl at the-

mlwanl ume was at the TALASHI Gate whlch was qdlacent to the room WhCIC the' esc’tpees

ﬁndinlgs of the lnqmly OfﬁbCl wnlh 1espect Lo Wmdels Dolat Khan 'md T"l_] Mali who wele

",
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Muhammad Ixuul lespondent was the Inchnge of the Sub- Iall in_question. As per

rule 1002 of Pakistan Pnson Rules, 1978 the expwssxon “Deputy_Superintendent” for the-

PL]I])O\C‘ of duty mchuled an “Assmtam Superintendent’ of Jail and’ evely other pelson who

was. p j)@l_‘fOI‘ﬁ]ing dutios of-a Deputy Supe1 mteudenl f01 the tlme bemg Accmdmg to the

p:owslons contamed in Chaptel 41 of the said Rules, such an officer was the Chief

2 \eeuttve of the Puson was not allowed to be

b

absent from the Prison durj mg mgh[ wnhout

permission in writi,ng of the Supetmtendeut was requued to'take every actlon necessaly and

ei{ped‘ieut, inter aha ‘or the safe custody of the pusonexs was xequucd to visit. BVCIY “cell

-~ and bauaeh elc. at le(mt once a day and was. 1equued 1o remain always present within the

Pnson or its ptemlsea He was also cl axged wilh lhe lCSpOllSlbll]ly of mamtammg .and

enforcing, d\setp\me v \ongst t\le 'suh otdmate afficers.

b The lnquuy Ol[iLCl had 10und that Muhammad lsrai'l had been grossly neghgent in

. lhe discharge of hlS obhgallons th

at he had failed to mamtam and enforce dnscxpune

amongs. his sub- owumtes and taat the breach of his obhgattons had gone to the extent that

.

none of the ,Warders \\'ho were 1equued to be on duly at the aelevant tune Were so present

or available, Accmdmu to Rule 724 of the sald Prison Rules, the 1espondent was thuucd to

make at_least two, Smpuse mght visits every week wluch had not been done by hun as"

a(.cmdmg to lall 1ee0|(l he had m'tde such a wsxt to the Jﬂll on!y twice dunng the month

ptecedmg the mght 0i the mcldeut l.e. on !l 6. 2001 and on 9.7. 2001 Tlus was then the

- level and the quality of pedounance of the 1espondeut and the manner in which he was

‘ dmhmamg hlS hlghl) sensitive obllgatton of seeuung the pusoners.

.~ 9, . lhe leamed 'lubtmal set’ asule the pumshmem awarded to the respondent on the

giound that the Jall in questlon was over-cmwded wnth 280 prisoners -instead of the

sanctioned eapaeity‘oi' I48 that due to some humcane there was a bleakdown of electuctty

in Jail Wthh had helped the escape of the pr lsonexs lhal the saxd mcxdent had taI(en place - i

on account of the negligence of the Astaff on duty and not on account of any neghgence or
iav_olvement of " the Lcspondent and finally lhat the 1espondent was not on duly in the Jail

't" g

_ 7 B
wh ﬂie:g'ud incident had mken place ‘ N
Y ) o
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'/-\ppeal No.487 of2004 is sel

13.4.

aboye- nouued mlsconduc[

0. Thec
DAWIFes and wag not ' a

prisoners out of the Jail.

w

thmg in cwdcnce ﬁom Lhe 1ecozd of lhe elcctuclty depcut

[hl:‘ supply ol eIeclnulv haci rem
(.ven 11 it be plesumed llnl the

hould hdve put. the concemed st
l

resent on duly then
'(mld not have gone -

shouldus of

vas wspons:ble for ihe eflluenl
and
1cspondem IIe had By oughl

light of the occurrencc.

_usoivmq the 1eSpondent o{' lns li
s[mﬁcd Needfess ta add lh
implications
pugned ﬁndm[ss oI the lnbunai exonexatmg the 1espondent of th
mm hlm was the 1esult of

dppreciation of the m

ase was one where lhe escapees had bmken open the room by cultmg the iron

lse wheze Lhe humcane was szud to h

ave blown the sunder- mal

Ntllhf:l the 1espondem nor the

accuscd Waxdexs lnd blought any

ment about the dluatxon for-which
amed mleuupled on the night of (e mcldent Neveltheless

electuclly had gone off

at the 1elevanl time then the same '

aff on ac]dithl]'ll caution and haq the Lelevml off icials been

at Ie’lst the sound produced by the cuttmg of" wues by the escapees

- notlced The le on o

and proper dischar ge of obhgatlons by lns sub-ordinates

any neahoence of “the siaff meant an

aggravated neghgeuce on the palt of the

nothmg on' record to eslabhsh that he was- not on duty on the

In the eucumstance the unpugned Judgment of lhe Ieamed Service Tnbuna!

abillty towcnds the incident in question, could pot. be

at higher the post, hlghu are Lhe 1espons]b1ht1es zmd gxaver are
dnd eonscquences 0[ theu'

neglecl Consequently we hold” that lhe

e char'ges .Ievelled

an appai ent e1101 em’m

ating ﬁ'om a gross mis-reading and mis-

aluml avarlable on lBCOl(f

allowed as g result

Fp Service Tubunal d'lted 8.7. 2001 passed-in

a31de

- This bnngs us 1o the quesuon of pumshment deselved by,the respondent for his- .
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punishiment should have been ord‘.inarily‘ restored after setting éside ‘thc':. inier?ening
‘4iuclgment of ﬂlé '!e'am'ed. Tribun‘al ’but then we are ‘allso con‘sbiouE of lhe 'C(snstitt;tional
obligations cast on this Loml to do complete Jusuce in any case or mattel pendmg befme it
. .u?] tmm of Amcle 187 of the Consmutlon As has been dlscussul above in- detaxl | ‘the
/ lwpondunt bemg;, Inchmge of" the ‘l'ul in questlon had suffmed esmpe; of ['we undel trial
pnsonels hom the custody of the Sl’lte wlnch was a serious matter. WL are smpmed [h.dt

dC%pltb ﬁndmgs of gunll 1ec01ded 1gqmsl the said oihcen ‘the competent authorlty stifl found

him goodlenough-to man’the' prisOns, ln_ our‘considered opinion, such an ofﬁéer'did not

' d;sewg (o continue to he in such a service saddled with the high 1esp0n51b1hty of ensunng

safe duenllon of prisoners in custody

5. We, thcnefme issued a ﬁu thc1 notxce to the 1t,spond<.nl to show cause why the above-

noticed numqhment awarded 1o him by lhe competent wthouty be not enhanced. IIavmg{

lu,au. 1he lcspondent on the said issue; hwmg consldel ed all aspects of the m’xtte: and fo{

bcnual of Pnsons of the NWTI’ for mloumuon and compllfmce

e Kleller £ foby (ot m/a,, 7
S/~ /\”»yn ﬂm/ gfﬁ%w/ |

- Peshawar, the
19" June, 2006.
APPROYVED FOR REPORTING.

*AM Faridun*
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

ER : EE

In the 1aatter of
Service: Appeal No.487/2013
Raqibaz son of Amir Qabaz Khan, Warder

attached tc Central Prison Bannu.........c.cooooviiiiiin ...Appellant.
VERSUS
1- Secretary to Government of Khyber Pakhtunkhwa,
Home and T.A Department.
2- Inspector General of Prisons,

Khyber Pakhtunkhwa Peshawar.

3- Superintendent ‘ : ' S
Circle Headquarters Prison Peshawar.

4- Superintendent -
Central Prison Bannu..........ooiiii e Respondents.

- PARAWISE REPLY ON BEHALF OF RESPONDENTS

Prelimina rvy Obijections.

That the appellant has got no cause of action.

[V

ii. ‘That the appeal is incompetent and is not maintainable in its present form.
i That the appellant is estopped by his own conduct» to bring the present appeal.
iv. That the appellant has no locus standi.
y. That the appeal is bad for mis joinder and non-joinder of necessary parties.

V2 ‘That the appeal is badly time barred.

ON + ACTS

Pertains to record, however no comments.

Incorrect, the plea of the appellant with regard to firing upon the militants is totally
baseless as according to Commission report submitted by a team of Commission of high
ranking officers (copy attached as “Annex-A”) and its consequential reports is neither
confirmed that even a single round fired from the Prisons security staff in retaliation of
the militants attack. It is also worth mentioning here that since that vefy very ugly
incident till that the utilization of any ammunition from the Prisons security staff side
reported so far or the shortage of ammunition from the granted numbers to the then
Prisons security staff reported by the weaponry incharge (koth incharge), hence the plea
of the appellant is nothing but misleading of the court. Though the mil{itants with their
heavy sophisticated weaponry as damaged a part of the Jail building yet‘upto that extent
one can easily imagine that at least the available ammunition with tHe Prisons security

- staff might have been exhausted.till the arrival of that very point of breakup of Jail walls.




: 2
The plea of the appellant caniiot be worth to be considered by extending all sympathies

with them.

Cad
¢

Correct being a state classified documents that. is the reason that it has been kept as state

secret.

Y

Incorrect, as elaborated in para-2 above. The appellant showed cowardice and did not
face the situation with courage, bravely as expected from the security staff on such like
situation. Moreover the sole responsibility of security personnel is|to thwart the un-
pleasant and aggressive mode from any corner and in any shape even i‘t is expected that if

the situation demands the security personnel just to obey the call of his duties even hasto  ~.

combat with his own family / tribe members. It is a historical facts and being a Muslim

even on such occasion the sacrifices goes beyond the personal life of security personnel.

L

- Incorrect. As discussed in para-2, a high ranking inquiry commission has conducted facts
finding inquiry in this incident, hence, the authority concerned served Show Cause
Notices on all the accused officials under rule-7 of Khyber Pakhtunkhwa Civi-AI" Servant ¢
Efficiency & Disciplinary Rules 2011 as sufficient material was available on record, thus

the plea of the appellant is baseless and misleading.

Having no sound footing in the departmental presentation / appeal though it was
processed but was not acceded to by the competent authority and-accordingly rejected by

the appellate authority.
7- Incorrect, the orders of imposition major penalty upon the appellant is within the

parameters of the relevant law / rules and based on lawful authority.
GROINDS: -

A. Incorrect, ample opportunity was provided to the appellant to defend his case but he failed to

prove his innocence.
B. Incorrect, as elaborated in para-5 above hence needs no further details.
C. Incorrect, as elaborated in grounds para-A above.

D. Incorrect, all possible and lawful methodology adopted by the inquiry |officers within the
parameters of relevant laws / rules to the best of his satisfaction with regard to fulfill the

norms of natural justice.

E. As elaborated in para-2 above.

F. Keeping in view of gross negligence in the performance of his duties and nature of

occurrence the major penalty imposed for future effect to lesson for others

G. Incorrect, as elaborated in para-A above.

H. Incorrect, baseless as elaborated in para-A above.

L As elabo?ated in para-5 above.

J.. Incorrect, it is the immature plea of the appellant thai his dismissal from service is illegal and

that he never committed any omission which falls within the ambit of misconduct. It is in the
history of country that after partition such an ugly incident occur which|clearly convey the

, message of cowardiceness of the appellant and other co-accused in the instant case.
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The plea of the appellant is a paradox i.e admitting and refusmg at t

i
clearly convey the immature, Jmind setup of the appellant.
L. \

he same time which

Incorrect, that it is a harsh penalty the fact can be rightly elaborated by
the judgment of the August Supreme Court f Pakistan announced in a similar nature case: -

re-producing a part of
i
That “in our consideration opinion such an officer did not

be in a such a service saddled with the high responsibility of ensurmg sa

d|eserve to 'contimie to
prisoners in custody”. Moreover, it is to bring on record that in the

fe detention of
August Supreme Court of Pakistan in the escape case of ;Ord

. said Judgment of the
punishment awarded of reduction to lowest stage in the prese

inary Prisoners the
concerned ofticer, the Court observed that we are of the opmlo

pt time scale of the
should have been done in the matter was to retire the Respondent

n that the least that

why that punishment of compulsory retirement was therefo

from service. That is
Respondent and the earlier awarded punishment i.e. reductlon to lowest\stage in the

re awar‘ded to the
present time scale was substltuted for the penalty imposed on hi

;’.
m by the competent?

|
authority (Copy of Judgment of Supreme Court of Pakistan is Annexed B)
K |

with cost please

In view of the above parawise comments the appeal of Ragibaz Ex-Wa

der may be dismissed
=%
B ,"f
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SECRETARY TO GOVERNMENT

Khyber Pakhtunkhwa- #.._ A
Home & T.As Department Peshawar.”
. (Respondents No.1)

INSPECTOR GENERAL OF PRISONS
Y

yber Pakhtunkh a Peshawar
Respondem ‘No.2)

20 L —
‘ | N
Circle Headquarters Prison

(Respondent No.3)

‘ﬁiNDEN%§‘

i+ Prison Bannu /
spondent No.4)

s



% 'BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

~ in the matter of
Service Appeal No.487/2013
Ragqibaz son of Amir Qabaz Khan, Warder . :
attached to Central Prison Bannu.............c ..Appellant. -

VERSUS

1- Secretary to Government of Khyber Pakhtunkhwa, :
Home and T.A Department.

2- Inspector General of Prisons,
Khyber Pakhtunkhwa Peshawar.

3- Superintendent
Circle Headquarters Prison Peshawar.

4- Superintendent
Central Prison Bannu...........oooiiiiiiinii i Respondents.

COUNTER AFFIDAVIT ON BEHALF OF RESPONDENTS|NO. 1 TO 4.

We the undersigned respondents do heréby solemnly affirm and declare that the

contents of the parawise comments on the above cited appeal are true and correct to the best of our
knowledge and belief and that no material facts has been kept secret from this Honorable Tribunal.

1

B s {&‘a&;ﬁ‘ ' ‘ .
e - . ”4’,1-5“‘7} }.: o % T AJ ""‘?x)v;m O o s sé.
S T )
i F PRISONS

SECRETARY TO (JOVERNMENT INS TOR GENE]

Khyber Pakhtunkbhwa ~ ., i yber Pakhtunkhwha Peshawar
Home & T.As Department Peshawir.. % espondent No.2)
(Respondents No.1) T d :
~
N
TERDENT— TENDE

Clrcle H adqualters Prison Peshawar CentralPl!‘lson Bannu
(Respondent No. 3) : (Respondent No.4)
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NOTIFICATION

GOVERNMENT OF KHYBER PAKHTUNKHWA,
HOME & TRIBAL AFFAIRS DEPARTMENT.,

No. 0 (Com/Enq)/HD/I-40/2012 The Government of Khyber Pakhtunkhwa is pleased -

10 conmmission an enquiry into the incidept of attack on Central Prison Bannu by the

militasits and resultant escape of 384 prisonérs on 15.04.2012.

The following Committee is constituted for the purpose:

g
S

‘52“ LI
",

1. Dr'Ehsan-ul-Haq, Director, Reform Management & Chairman
Monitoring Unit, Chjef Secretary’s Office, Khyber
Pakhtunkhwa, . 4

2. Muhammad Mushtaq  Jadoon, Secretary  to Member
Government of Khyber Pakhtunkhwa,’ Elementary
& Secondary Education Department. ‘

3. Syed Alamgir Shah, Special Secretary Home, Member
Khyber Pakhtunkhwa ‘ '

4. Additional Insp_ector General (Investigation) Police : Member

‘ Department Khyber Pakhtunkhwa,

5. Inspector General (Prisons) Khyber Pakhtunkhwa, - Member

Terms of Reference of the Enquiry Committee are as under:-

L. To unearth the facts leading to the incident and fix responsibility.

2

in advance or not?

- To ascertain as to whether any threat ajert regarding this major incident was conveyed

3. Whether the Prisons Rules in terms of manpower, availability, deployment and

3. Whether g joint security review of the prisons by the district police| and jajl

and blocking of escape routes?
6. Whether the FRP Platoon present w
SOPs and with fiy]] manpower?

ith the jail administration was deployed as per -




GOVERNMENT OF KHYBER PAKHTEUNKHWA,’
-HOME & TRIBAL AFFAIRS DEPARTMENT,

7. ‘Whether the channel of communication notified by the Provinc}ial Government vide
Notification No. SO(E-DE&AD/9-162/2012 dated 31% March 201'2' was followed?
8. Whether follow up action taken by the civil and police administratioh of the district

end division was timely and - upto the mark? : -

9. To fix responsibility(s) for each or all of the above in case of violatiofi*of any

taw/rules/SOPs/directives.

officers/officials of civil administration, police and jail administration.
11.The Committee should come up with comprehensive and plausible recommendations

10 ensure that such like inci'dents do not occur in future.

The Committee shall complete the enquiry'within 15 days'and submit its

report. Home and Tribal Affairs Department shall provide secretarial 'support to the

Corr:mittee.

Secretary to Govt of Khyber Pakhtunkhwa,
Home & Tribal Affairs Department.

No. SO (Com/EnqYHD/1-40/2012 Dated Peshawar, 16™ April, 2012

Copy forwarded to the:- ‘ ' :
Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar,
Additional Chief Secretary (FATA), Khyber Pakhtunkhwa. :
Secretary Establishment Department, Govt of Khyber Pakhtunkhwa.
Secretary to Governor, Khyber Pakhtunkhwa,
Commissioner Bannu Division.
Regional Police Officer, Bannu.
HQ 11 Corps, Peshawar Cantt,
Inspector General of Prisons, Khyber Pakhtunkhwa.
All Officers included in the Enquiry Committee.
g - 10. District Coordination Officer Bannuy,
i 11. District Police Officer Bannu.

f 12. Director Information, Khyber Pakhtunkhwa.

13.PSO to Chief Minister Khyber Pakhtunkhwa.
14.PSO to Chief Secretary, Khyber Pakhtunkhwa.
15.PS to Minister Prisons, Khyber Pakhtunkhwa,
16.PS to Home Secretary, Khyber Pakhtunkhwa, F
17.PS to Special Secretary Home, Khyber Pakhtunkhwi,

JE«
&
’-i‘,"f
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SECTION

10. 7o fix responsibility for acts of omission and commission if ahy on part of
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Etfectiveness of Police response

* Deployment of FRP platoon ..

i ey CXSTPBE TS R A M W A e e TR S SRR

Introduction............. e

cthodology .......... e e creerverenenn sassenanisesensastsssanaeasrarsndesreas
Shitfting of Adnan Rashid to Bannu jail.......cocererovoveveoooooeoo crveeedeena e
Facts teading to the incident ........... e e e

bt /Exit route
Prior warnings......

Jaii staff risponse

Cosmpliance with prison rules on internal security

Joit Security Review ........ e crere e e resstee e ree s raevbnenesns

Police, Army, FC and FR administration response

Prererrernan vYetvseaastatrronane tesvraces

Gerraenaranas vasuas

Communication system ... .

Asaesersarrirarenana vreas

Compliance with notified Channel of Communication

R R R R T Prvessarunserssaasberne 10

Aduquacy of follow up actions of civil/ police administration

tevvecrcesnanerasvicanns devisrasertertancans Sreverrave 11

Conclusions.............
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Responsibility for lapses............ e e e et s 12]
Recommendations........ N s e SN SR 14

;
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“he subjec: ingus I'v was entrusted to us b

Y the provincial government in the Home and Tribal
Altairs department (Annex-1). ‘

ntroduction

: o 18T Ap 2012, about 150 militants came in about 25 vehicles of different types and
sirmed the Bannu Central Jail at about 1-15am. The militants were armed with automatic
weapons i ludicg AK-47, RPG and hand grenades. T :

. inner gates siug RPG and fired at boundary wall watchtow

The law enforcement g gencies comprising Army,
. alfer the mjlitants had escaped. FIR no. 41/2012
. Pelice Station T ownship,

FC and Police reached the jail by 3-30am
was registered at 8 am the same day by

i st A S A
L R

"

#luring the course of sjte Inspection by the investigation team, 284 empties of 7.62 bofe, 03

live hand grenades, 12 pieces of rocket shells, 05 empties of 222 bore, (2 covers of RPG-7,
04 small size covers of RPG-7, booster cover, 43 broken locks, a big hammer, an iron rod and
Saw were recovered froia different places within the jail premises.

o

The news way first broken by Geo TV in the night and later Chinese news agency, Xinhua
and subsequently picked by other news agencies and S
be seen at Annexes 2-5. Most carried critical views

accountable..

Methodelogy

The Home department notified a 5

-member Committee to inquire the subject matter and
identified a munber of TOR.

The Committes heid a number of meetings at Peshawar
established their camp office there for two da
evidence of loca witnesses from civil admin
mterviewed a number of prisoners and ret

chosen by us randondy, who had returned v
< police.

and also visited Banmy, They
ys to inspect the scene of action and record
istration, police and Frontier Constabulary. They
urnees, both as recommended by jail staff and
oluntarily or arrested by local or adjoining areas

The Committee issued a Public Notice in the Joca] ne
. forward and share any evidence in confidence (Annex-

amy and IST autherities to share their views (An
conveyed by then.

WSpapers requesting them to come
6). It also officially requested the local
nex-7). So far no response has been
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During their meetings at Peshawar, ex Commissioner, Regional Police Officer and Inspector
General Jails were examined. Former DPO and Jail Superintendent, who were transferred out
some time before the incident, were also examined to gain perspective on the prevailing state

of affairs. Secretary Home department Secretary Law and Order FATA secretariat sent their
written statements during this time. : :

During Bannu stay some citizens offered oral evidence on condition of anonymity and a few
anoavmous letters dealing with the incident were also provided by the Home department.

the Couunittee obtained intelligence record of prior alerts from Special branch.We also
requested the Regional Office of Intelligence Bureau in this regard. However théy verbally
‘ conveyed that no prior warnings were given to the provincial government. =

& @

B

Secretary Home very kindly shared basic record of relevant papers during the first meeting of
the Committee and provided continued support subsequently. - ' i

The report bas discussed all TOR under relevant headings and also includecf a number of
other headings, connected with the subject matter.

The Committee would like 10 thank many government agencies both at Peshawar and Bannu
who extended support. Special thanks are due to Home department and District Coordination

Officer for making logistic arrangements and ensuring coordination required for Committee’s
WOork. : ‘

Shifting of Adnan Rashid to Bannu jail

Mr. Rashid was condemned to death by the military court in Oct, 2005 for conspiring an
abezting to kill ex-President Gen Musharraf. After _dismissal of his appeal in militar
app=liate court in Teb, 2006, he filed a writ petition in Lahore High Court which was als

dismissed in Mar 2006. He then filed a constitutional petition in Supreme Court which -
pending since June 2011. ' : '

His father applied in Mar 2009 for shifting of his son from Faisalabad jail to any jail in tk
province without mentioning that his son was a condemned prisoner. This applicatic
though addressed to Secretary Home, was received in the Home department Prison sectl
directly, without diarizing it in any office and directly sent to 1G Prisons for comments
sare day it was received. That office did not check the nature of the case and issued N(
after a week. Both the Section and the IG Prison offices did not check the prisoner’s Warr

of Commitment. In this case, the warrant showed full details of offences committed by T
and the death penalty awarded to him.

Under Prison Rules, there is 1o provision for shifting of condemned prisoners from
province to another. Under Rule 151, condemned prisoners can only be transferred with
province. However, under Rule 149, other prisoners can be transferred between provines

case of execution of sentence, release or production before a court. Also under Rule
prisoners can be transferred on reciprocal basis between provinces.

T
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While the case of Adnan only fell under condemned category, thc Section staff and the IG

Prison offices did not disclose this fact during processing of the case, nor in their
commutcations.

- Facts leading to the incident

Entry/Exit route
Reportedly nilitant commander Askari ex Tasiq Geedar group planned the attack. About 150
of them entered Sunnu jail and left the distr ﬁmof about 25 vehicles of various
types ircluding tractor trollies, coaches and double cabs, and using mostly the Old Bannu
Kohat Road. The witnesses also disclosed that on that night a sudden unscheduled powcr
outage was observed just at the time, the militants entered the jail.

B \&»‘;‘;

The conclusion is supported by many witnesses who saw parked vehicles alongside the front-
jail boundary wall on main road, and their quick disappearance after completion of the
_ nussion. Two witnesses voluntarily deposed before the Committee that they were dealers in

" the business of non-custom paid véhicles (NCP) and had to settle some liabilities with clients.

They were informed by a staff of Baganatu khasadar check post in the FR area that many

NCP vchicles weuld pass the check post that night. When they reached there on 14" April,‘

however, they were apprebended by Taliban, suspecting them Khasadars and taken to Bannu
blindfoided in vehicular convoy during the night. At the jail site, they were alarmed by
hearing sounds of firing. They were told that it was not enemy fire, and alter completion of
task, taken back to the same check post and released.

"ress statement of Taliban spokesman, Mr. Thsanullah Ihsan reveals that an amount of Rs. 20
million was spent on planning this attack

Prior warnings .

It is generally thought that intelligence alerts and prior warnings are non specific and aim at
giving evidence of performance in case of future mishaps. It is also noteworthy that alert
level of these reports is never updated in view of changing situation and they stay live

forever. Also there is no follow up on alerts to add value to the 1nformat10n and make it
actionable.

The Commiltee, therefore, restricted itself to the perusal of reports of only the past quarter.

- We have noted that concrete intelligence alerts were issued by Special branch and endorsed

to civil and police authorities a few months prior to this incident,
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They are detailed as follows:

Date - A Diary no. Nature of report
6Jan 2012 411-17 This was a report of
A the National Crisis
Management Cell of
the Ministry. of

Interior dated 5™ Jan
warning about
militants attack infer .
alia on Bannu Jail to
release terrorist
inmates B
13 Jan 2012 963-74/NC About 300 armed_,..
nmilitants seen inFR
mammon khel area
linked with PS Banhu
Cantt

5 C

Original report of the NCMC (Annex-8) was addressed to the following provincial authorities
and civil armed forces headquartered in Khyber Pakhtunkhwa:

Home Secretary
PPO Khyber Pakhtunkhwa
ACS FATA
IGFC Khyber Pakhtunkhwa
Cbmm andant Frontier Constabulary Khyber Pakhtunkhwa
" Copy of the same also endorsed to PSO to CM Khyber Pakhtﬁnkhwa

The information addressed to PPO was marked by his PSO to DIG DCT Special branch,
CCFO, DIG Kohat and Bannu for necessary action. It was further endorsed by Special branch ;

to RFO and DPO. The RPO endorsed this to the DPO with the specific direction to inspect
the jail and review its security arrangements,

From the Home secretary office, the information was faxed to both the Commissioner and the "~ .~

RPO who in tum endorsed it to DCO ete. the DCO further endorsed to all concerned
including the Superintendent Jail. : :

The Commandant FC endorsed it to all DO FC for necessary action.

ACS FATA office endorsed the report to DCO Kohat only.

[t may be noted from-the foregoing that the only tangible action, beyond endorsement, was
- taken by the RPO Bannu only.
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The DPO staff has disowned the receipt of this letter, while there is entry of the same in the
RPCs Peon Book (Annex-9). Currently the letter in question is missing from DPO office and
a1 inquiry has been ordered by the present DPO. We conclude that given the endorsements

from multiple sources, the DPO office claim of not having received the letter is hard to
believe.

i is svident that the first report gave a concrete attack plan with a solid objective. The next
report mentioned a large sighting of militants. It may be noted that a very high profile
condemned prisoner, Adnan Rashid, convicted with death penalty for attack on ex president,

Gen. Musharaf, was an intern in the jail already. Taken together, the 1ntelhgence should have
raised high alarm for relevant agencies.

The Conunittee has noted that in the following Regional Law and Order meeting that was
held on 20 Jan, militants’ sightings in settled area of Bannu was noted with concern’ by the
Cor:missioner and endorsed by other participants. It was agreed that-a district Secunty “Plan

needed to be drawn. Unfortunately, however, the militants attack plan was not noticed at all,
nor ‘he Security Plan drawn. .

We have noted that no follow up action was taken on these reports by police stations as the
information was not endorsed fo. them.. It was for this reason that SHO Township in who&.
arca, the jail is Jocated stated that he was not alerted to the information.

fail staff response
The jail *taff came to know about the firing at 1-35 am. At that time, the Night Duty Officer

My Jalat Khay, Assistant Superintendent, though being on duty, was not in the jail, but in the
residential colony with a colleague. They informed the police control and police stations

abou the terrorist attack

At he time of attack, the four watchtowers had a jail staff cach armed with LMG and 2-3
arn.oid guards at each gate. Also there was an outer security cordon of FRP, consisting of 3

i and 40 FC totaling 43 men. Out of these 11 were doing other duties outside jail.
tiowever, no replacements were provided for unknown reasons.

At the time of incident following weapons were available as per jail staff:

Type of weapon No. .
AK-47 19 (4 not in working order)
Rifle 0.303 10
Chinese Rifle 15
LMG 4

While armed guards claimed that they fired during attack, prisoner witnesses disclosed that
ouly the western watchtower did fire some rounds, while no fire was heard elséwhere. While

the: jail staff claimed they could not spot the enemy due to complete dark and could not fire
pointedly, they also said they were fired by the attackers.
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We are of the view that jail staff in the watchtowers, the gates and FRP platoon did not mount
anv significant fire and were simply overawed. A concerted fire of LMG from towers and fire
from other staff and FRP-platoon could have created a real deterrence and made a difference.

The firing claim is difficult v believe as there was no casualty from the enemy side. The =
Night Duty Officer was away from the scene of action, in the residential colony, and could
not lead his watch and ward staff and devise a strategy for defence. ' ‘

r

Compliance with prison rules on internal security _
On thz incident night, - security staff was absent. Though there was adequate '92). of
weapons, these were not used to full extent. The middle tier of jail security was not deployed
properly as TRP staff was mostly at the back and side of jail, leaving the front gxposed. There
was a security issue regarding FRP staff; 11 no. staff were deployed on duties Slitgide jail and
most of those deployed in jail used to remain absent from duty. Repeated complaints Wergf
sent to SP FRP but no remedial action was taken. ’

Joint Security Review 4 :

As required by the provincial government, the RPO Bannu ordered a joint security review of
the jail through DPO Bannu in Sep 2011. The security arrangements were. considered
satisfzctory. The review examined a three tired security system; the inner cordon managed by
jail staff, the layer outside perimeter manned by FRP while the outermost 1ayér was managed
through continuous patrolling by PS Township staff. Later on during the same month, as per
demand of jail administration, the local police had provided 4 LMG for watchtower staff

{Annex-10).

{t may be noted that under Rule 610 of NWEFP Prison Rules jail authorities are required to
have security arrangement for internal disturbances i.e. prisoners escape or outbreaks.
However, even in these cases if they are overwhelmed, the district Police is bound to come to
their assistance when called up. The external security is primarily the responsibility of the
district police This is for the obvious reason that jail administration has to look after
unarmed interns and the level of security is aimed to respond to any internal faw and order
situation. It is not meant to match the capability of armed attackers from outside.

We asked the local police if they had a Security or Contingency Plan for the jail and the ;
answer was in the negative (Annex-10). The district police even did not have a District :
Security Plan. Jail being a vital government installation and a symbol of state authority, 1
was imperative to have a well thought out Security Plan. It was unfortunate to note that ever
after the 2009 jailbreak incident and the 5™ Jan 2012 intelligence, no Security Plan was @

drawn.

Police, Army, FC and FR administration response
We Fave not received official view of the Army on the matter. The Police claimed that as’
they approached Township Police station, they were attacked by militants and were unable t
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advan.e. They also claimed they exchanged fire when fired upon. However, finally all were
able (o reach the jail behind cover of the APC, afier great delay at 3-30 am, at 4 time when
the nulitaurs had already left.

We have noticed that there was complete break down of command and control structure at
the seene No one knew who was the authority to look up to for orders; the. Army, the
Comsaissioner or the RPO. Thewe was no strategy at any level, both at the approach stage
when a sicue ceuld have been laid at exit points where militants were likely to escape, or
when the .roes reached jail and realized that militants had already escaped, a siege operation

could have been launched at the far end by enlisting the support of forces in the adjounng
tribal areas.

Theie was a sizeable force available at the moment in the district consisting of police, FRP,
elite force, FC and Army that could have effectively confronted the militants, if used t{mely
and properly. However the only strategy in sight was first to reach the jail; there was no plan
what to do if fired upon. When the forces reached jail after considerable delay, the police was
told o arrest the escaped prisoners. Even the FR admiuistration was not alerted to block the 3
check posts jointly manned by Army, FC and Khasadars to check escaping militants.

The wil/ police witnesses claimed that there was no visibility during that time. However the
refurnee witnesses told us that there was sufficient visibility to spot the vehicles parked on the
road. We have also cliecked the local weather conditions prevailing at that time online at
http: /www.worldweatheronline.com/v2/weather.aspx?7q=BNP&day=21 and noted that it was
a clear night with moon rising at 2-13am . It is possible that it may have been dark in the
early hours of atlack; however the visibility was clear after the moon rise (Annex-11)

We have noted that therc was no follow up by the R administration on the mtelhgence
reports mentioned earlier. Even action wnder the FCR for territorial responsibility was

initinted  against concede tribes after our pomta‘uon during hearing of the FR
administration.

Effectiveness of Police response

At the rime of occurrence, there was no DPO at Bannu. The former DPO was transferred and

his replacement had not assumed charge yet. The record showed that instead of transferring
officers in a single order, their orders were issued a day apart, with the result that the former
lelt charge immediately while the laiter assumed charge after some joining time. We were

told that it was a routine that transferred out officers left charge without waiting for their
replacement. '

As discussed earlier, the police response was uncoordinated, delayed and without any
strategy at all stages of the operation. The police was able to reach Basya Khel chowk,
prompily but claimed to have been halted by enemy fire. Later on the Army also reached
afier great delay. At this moment, though, local police had the support of FRP, Elite Force,
FC and Army and armed with light and heavy weapons and an APC, they could not confront
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the militants en route, lay siege while the militants were in action in jail, ot afterwards when
they escaped in a convoy of 23 vehicles towards FR. '

Commurication system |
The main pivot of communication during the fateful night remained the police wireless
control. Tt started calling all concerned from 1-45 am onwards and was able to inform the
offices of Commissioner, RPO, DPO, DCO and Army besides coordinating with various |
prlice mobiles ete. The control inade repeated calls to Army to dispatch Quick Response o
Force and noted that the force was out with great difficulty by 2-55 am. RPO also stated that
he kimself called the BM and Brigade Commander at about 2-00 am requesting for. quick
response. _

~
We noted that the operator at Commissioner Office, though contacted in time?((l}_i?a*ﬁot inform
the Commissioner till 6am in the morning, while the DCO’s office disputed that any messag_g‘f :
was given saying that the operator meationed by police control was not on duty and another -
operator was on duty instead. That staff said he did not receive any message. ] '

The Committee does not believe why the police staff should have made a wrong entry that
messages were conveyed to these otfices.

The Commissioner’s operator said it was his mistake as he had not understood the gravity of
fhe situation and that it was their routine to inform the bosses in the morning.

Deployment of FRP platoen , _

According to the details provided by local police there was a 0-3-40 strength platoon
deployed to guard the outer perimeter of jail. This was supposed to operate in 8 hour shift
system; about 13 men in a shift. However as mentioned earlier, 11 staffers were detailed

elsewhere on miscellaneous duties not connected with jail duty and their replacement had not
been provided for unknown reasons. '

We have noted that on many occasions, the jail administration have reported to the SP FRP :

that even the deployed strength does not perform duty properly and remains absent. However ]
no action was taken on these reports. '

Compliance with notified Channel of Communication
The provincial government had notified a revised Channel of Communication governing
district and divisional authorities of civil and police administration in March 2012. “Thi
required a 2- channel system converging in the Home department. On the civil side
important incident reports were required to follow the DPO— DCO— Commissioner (copy ¢
to HD) — HD — Chief Secretary — Chief Minister route. Similarly on the police side, ther
was an alternate channel RPO — PPO — HD. The system also mandated establishmeszs
district control rooms and matters related to absence of district and divisional officers. :

The new system was notified just two weeks before this incident and was ina ﬂedgling'state.



The Commissiorer had granted three days station leave to the DCO from 12 April on account
of some official meeings at Peshawar. However as required under the revised system,
wformatioin regarding DCO’s absence had not been given to the Home department.

It was noted that the DCO received the incident information from his control room in the
morning of 15" April. However, the Police control log book did have an entry of information
of occurence given to the district conrol room operator around 1-45am, which both the
opera:ors Asniad, They also admitted that no log book system existed to record messages.

In‘ous opi:ion, therefore, there was no reason to doubt the police control room record and we
hold that the: district control room was not functioning properly as required.

As far the police is concemed, there was a compliance with the new system as all concerned
were informed through their Control in time. o

Adequacy of follow up actions of civil/ police adininistration
As dincussed before, after escape of miljtants, the police only restricted to matters of arrest of
prisoners made o cscape by militants, and some arrests did take place by the staff of police
stations deployed in the field. Bx,yond this, there was no effort to lay down siege of the
escap:ng militants at the far end by enlisting support of forces deployed in the adjoining tribal

areas. We have no information if any follow up action was taken by the Army to intercept
militants. :

Simitarly the DCO as Political Agent FR did not take any follow up action promptly. Though
he instructed his staff to alert check posts, he did not issue immediate FCR proclamation
against the tribes whose tervitory might have been used for entry/exit by militants. DOFC

Baninu and Daryoba arrived very late, though the former was informed by the RPO personally
intime.

Conclusions
At the outset, we would like to clarify that the incident was not a case of Jailbreak as widely
portray ved in the national and international media. According to the dictionary, jailbreak

means prisoners’ escape. In this case the prisoners were forced to leave the jail under duress.

Actuslly Tt was a case of external armed attack by militants carried out professionally in a
swift way.

Secordly it is also incorrect that the attack resulted in large scale escape of militants. The

actua! situation is that the attack seems to be focused only on release of Adnan Rashid, as
subsequently shown in videos widely circulated on the internet. We have noted that in the list
of escaped prisoners only 3, including Adnan, were militants and charged unde1 ATA.

- According to intelligence assessment, Bannu has been among the first districts to have been

affectzd by militancy due to its proximity with NWA and settlement of same tribes on both
side of the settled-tribal divide,
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\_\ffh local actors und malleable to their pressure to ignore the call of duty.

Before this incident it has t‘rahsp'ired that ille'inﬂuence of militants in settled area of Bannu,
PR and North Waziristan remained fluctuating. During 2008-9, local police and other LEA
had taken a number of effective steps and successfully launched a number of operations,
killing a number of militants and a number of police staff was also martyred. Resultantly Jani
Khel operation culminated in establishment of Jani Khel PS and Takhti.K'hel PS, and Bakka
Khel operation ied to shifting of PS a kilometer ahead of its previous position.. About 5 new
check pests, including Baran Pul, Marwat Canal Check post, being very important, were also
established on self help besis. During this time, writ of the government was largely restored.

However subsequently, intelligence agencies had been reporting rising terror incidents and
Irequent sightings of militants in settled areas and FR Bannu and that they were having.gﬁlid
linkages with their comrades in North Waziristan Agency. Informal background discussions
with witaesses have shown that in some adjoining areas, police had stopped nigh_twp’?il_t.rplling.

The situation seems to have been worsened due to postings of LEA officers on g;:){inds other
than merit, posting of local officers and allowing long tenures in some cases. This happened -
both i police and jail. It is interesting to note that the 2009 inquiry into the jailbreak had
recommended transfer of all staff except class IV. However, the Superintendent was oni
transterred in 2012! '

It is clear that employees of this kind are likely to have developed undesirable relationships

The existing of this situation, in cur opinion, therefore, has led to the loss of morale and

williugness of all LEAs to tackle militants effectively. We however, could not lay hand on
o L .

any evidence showing collusion of government functionaries.

We thirk that all LEAs presently stand demoralized after the Bannu jail incident and serious
questions have been raised by general public and media, both local and international,
regarding state’s ability to confront militancy. We believe that there is a moment of
opportunity now to be seized if we want to restore the writ of government again.

Responsibility for lapses
In our opinion there was a collective failure of all IEA, civil administration and local
command of Army to act on prior intelligence about militants attack and to tackle them that
night. Though police reached the area quickly, they could not advance, claiming enemy fire °
from militants’ piquets. However there was no strategy to confront them, though adequate
force was available. No follow up action was taken to intercept militants later. The

intelligence agencies also failed by not providing follow up updates to fill the mosaic and
makz the picture clearer,

_Secondly the principle of operational level and supervisory level accountability should be

kept in view. Viewed from this perspective, we hold the following responsible for thg
observed failure:



&
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Tribal arca administration of North Waziristan/FR Bannu

The entire political administration, is held responsible for neglect of duty regarding proper
follow up on prior intelligence conveyed through Commissioner Bannu, preventing
entry/exist of militants and not issuing FCR proclaniation against concerned’ tribes
immediately afterwards. We hold all officers, and staff on check posts accountable.

Police

The district police is held responsible for neglect of duty for not acting on prior intelligence,
for not having a Juil Security Plan and not having strategy to intercept attacking militants
while they were in jail, and when they escaped. The Check posts deployed in the surrounding
areas failed to perform their duty to intercept militants’ convoy. Regional police is-also held
negligent for not having strategy to confront militants.

wella e L

”

act on prior intelligence, having no security plan), SDPO concerned and SHOs Town, Basya
Khel and Domel (failing to confront militants and check their entry/exit movement), DSP HQ

(failing to have appropriate strategy to confront militants) and staff of check post (failing to
confront militeuts) accountable. ' '

Frontier Coastabulary

DOFC Bannu is held responsible for failing to reach on time though he was personally

‘informed in time by the RPO. DOFC Daryoba is held responsible for negligence; he should

have held his fort and strengthened his positions at Daryoba to intercept fleeing militants,
instead of coming to jail.

Local Army Command

Witnesses have deposed that local Army dispatched force very late despite repeated calls
from Police Control and personal calls to BM and Brigade Commander by the RPO. They
reached jail when the militants had already escaped. As we did not receive their point of
view, despite written request, we are unable to fix responsibility and recommend that
governuient should refer this matter to federal government for the required action.

Civi! Administration

Both Commiissioner and DCO are held negligent for not having proper Control Rooms

having sound working procedures (no duty roster and no log books) with the result that they
were not informed in time. The Commissioner

also failed to provide leadership at the scene
of ocer

escaped.
Jail :‘:dministmtiqn

The superintendent failed to act on prior intelligence and also claimed no intimation was
received in this regard. This was not true as the information was conveyed to him through .
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We hold the RPO (failing to have appropriate strategy to confront militants), DPO (failing to ;%
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DCO. He failed to alert senior officers of pQ}ice and civil administration about a very
dangzrous inmate, Adnan Rashid, as detailed in his Commitment Warrant. He failed to ensure
the presence of deployed staff in jail during the fateful night. The NDO neglected to be
present in jail and remained in residential area at that time, despite being on duty. He failed to
provide leadership and ensure that available weapons were used effectively.

The Superintendent failed to properly get the FRP platoon deployed at strategic pomts as
most were deployed at the ba.k and sides, without any presence on front. He failed to have a

Conlmgeney Plan for jail despite having knowledge that the jail was insecure due to presence’
of high profile inmates.

W
FR¥

Conce med QP FRP failed to provide replacement for 11 no. staffers deployed on optsxde

duties. He failed to take notice of jail adininistration repeated complamts regardlng frequent

unauthorized absence from duty by FRP staff.
T e

Home depal'tm

Home departiment Prison section failed to properly process the application of father of Adnan
Rashid for his transfer. They directly received it without diarizing it and did not obtain any
approval for asking comments of IG Prisons the same day, though the letter they sent out’

states ° I am directed to..”. They did not apply any checks about credentials of the condemned
prisoner. We hold the concerned SO accountable.

.
e

IG Prisons

The staff did not check credential of condemned prisoner and recommended NOC in a
mechanical fashion. We hold Superintendent judicial branch, Assistant Director (admin),
AIG (for processing the case in violation of Prison Rule 151) and the concerned IG Prisons
(failing to exercise supervisory oversight) accountable.

. Intelligence agencics (federal, Provincial)

- While meaningful alerts were issued, we hold them accountable for failure to provide specific

follow up intelligence to make it actionable. We hold IB accountable for not providing any
alert to the provincial government. ‘

Recommendations
Unity of command at the district level

There can be no two opinions that maintenance of law and order is a fundamental
requirement for the existence of a stable and prosperous society. From a management point of
view, complex urban and rural societies require effective style of leadership capabléif
; responding quickly to a deteriorating law and order situations. This requires umty of:
command to ensure focus, qynergy of action and accountability ' J
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The system of devolution introduced in 2001 was promoted to bring governance at the
doorstep of common man and thereby improve service delivery. While much can be said if
the system has delivered as intended; from the administrative point of view, a discernible
change has been the absence of any authority capable of organizing and putting to use
effertively new authorities, created under the Local Government Ordinance 2001 and Police

Order 2002, tasl:ed with maintenance of public order. The abject chaos witnessed on the
fateful night is a case in point.

Under the 1.GO, on the one hand, the mandate of district government has narrowly been '
defived under S.16 and restricted to matters of decentralized (devolved) departments only. It
may be neled that the list of decentralized departments given in Schedule First do not include
Police department and, therefore, no {.iction related to law and order as such appears under
1 funciions of the DCO under S. 26. . These functions have been assigned to the tggl_i%e
- department under S. 4 of the Police Order. However the police has been made responsible to .
the Yilla Nazim under 8.33 of the Order. This has caused political ramifications on the one £
hand and weukening of unity of command in matters of law and order in the district. -

We yecommend that as the provincial government is about to pass a new LGO, the matter
should be tackled from a holistic perspective and all allied laws like Police Order, CrPC etc
should be reviewed to ensure unity of law and order command at the district. The designated
central authority should be empowered to direct all offices, whether district, provincial and
federal located i the district, so that all should act with only the state interest in focus.

Early dispensation of justice

s Delayed disposal of criminal cases leads to higher risk of jailbreak. We, therefore,
recommend that government should amend Cr.PC and other relevant laws to lay down a

statutory limit of disposal time of cases of trial, appeals and mercy petitions of convicted
prisoners.

f Thers is also a need to review the entire administration of criminal justice system.
F Govornment may consider constitution of a Commission comprising of criminologists, police
B officers, lawyers, prison officers, judges, prosecutors and civil administrators to study the
E

issue in the post devolution scenario and suggest workable recommendation.
Coniinuity of charge of sensitive appointments

Position like DCO and DPO should not remain vacant for a single moment and

posting/transfer orders should be issued in a single order and charge relinquished and
‘assuined simultaneously. ' '

Merit based recruitments

We observed that physical features of many employees of police and jail departments were
1ot up to the standards laid down. For this reason, they are not capable to meet the
requirement of duty. For examiple some of the watchtower staff tasked to ‘operate LMG were
below height and weight requirement. We, therefore, recommend that recruitments in these
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depariments should be absolutely based on merit and there should no relaxation in physical
requirements. _ _ '

/’E):. nsfer of staff™ PR T N _ — ‘
/ Jail staff

\ All locals, other than class 1V, in jail department, should be posted out immediately. For non

locals, maximum tenure of 3 year must be followed. Head of department shall furnish’
rtificate of compliance in this regard every year.

Police staff /\\"’"

No police constable should be posted in police station of his domicile. Simﬂ‘%;y-»:ASI and
; - Head Constables be posted out of Police Sub Division of his domicile and Inspéctor and S.¥
- ‘-———..\bhgf_]-d be posted in districtg other than their domicile. '

%

4

Home department - -

- 5‘#
All statf other than class IV, in Prison Section and other sensitive Sections having tenure in
.excess of 3 years, should be posted out immediately.

Review of district control rooms (civil)

Contrary to the requirement of government in this regard as notified under Channel of °
Communication, we think most of the control rooms are not functioning properly. The

“control rooms of DCO and Commissioner Barinu are cases in point. W.
provincia

ﬂ
¥
H
&
3
H
Py
&
oY
N

¢ recommend that
I government should commission a review of control rooms of all districts to be

completed in a month time, so that their effectiveness is evaluated.
Construction of new Bannu police lines adjacent to jail

Land for the same has already been acquired. To stren

gth jail security, this'may be taken in
hand as high priority agenda. '

Return of condemned prisoners to other provinces

In view of no provision in the rules about inter-provincial transfer, all such prisoners should

be returned to the prisons they came from. This will reduce the existing risk due to their
presence.

Speeialized prisons t o
N |

- |
Exis.ing prisons were not designed for high risk inmates. At least one high security prison
may be constructed in the province. ‘ '

e, e

Provision of security equipment

1

Jails, being vital institutions, should be provided essential security equipment and weapons

be determined through special consultancy
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Aatiounlizatioy of jai) staff reqoiroment -
o prisoner o st ratio i higher bn this provinee as compared to other
cpcrviaves 1 shouid bé niiediorely revicived and rationalized
Risk allowanee Lo jail staft
P Sepst pmorale and lavahy o duty, jail staflf should be granted risk allowance like ather:
pro sy, : - ! .
Teabing ot jail seaff " .
This provines does noe have o trining academy of 16 ovwn to lrain stafl with the result that. -
choot 479 sl has had anly basic training receivad from National Academy of Prison
Aunnistedion Lahops. ) '
i
A e momenl theve s a Training nstioute st Elaripur jail, However it exists only on paper
and regudsite nfrasirueiure bas not been provided so fhr, We récommend the pig o
poverient should reactivate fhe instiiution as quickly as possible. oo
P s N e a7
B _ ' I "h N _‘q',_' R T _."~ ; A .
e ’,1_,M;4Mfm&i-%._ SRS &/ﬁv// i /
R s \
CShh Masdtd Khag-fridi.
Spovinl Secreiary Hne Addp 1 Police ’
Sleinhey - '!5’1,-'9{!}17-:&'

b4 Wl y
SecretaryBlementary ancd
SecondaryBducation
Member
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¢ e
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shyzgdadonn

s
#T
e
- Ly, Thaanulbliug
Divector Reforms
Chiel Secrerary s Office
Chafnnzn ‘
Tuesduy, 08 May, 2002
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List of witnesses examined

Jail
1. Arshad Majeed Mohmand, former IG Prisons
2. Zahid Khan, SJ
3. Usman Ali, former SJ
4. Jalat Khan, ASJ- _ ‘ : : .
. A
5. Aminul Hag, ASJ : : "
3. Riaz Mohd Khan, ASJ
7. Mohd. Ali, ASJ
Prisoners/Returnees

8. Khizar ‘Hayat A ' . s

9. Mohd. Ajmal s/o Mohd Shah . AR

10. Ahmad Gul s/o Mewa Gul |
11. Saif u Réhman s/o Mohd Din : %’3};&
12. Siddique s/o Mousam Khan ‘ ' , o B
13. Matha Khan |

i4. Din Babrai s/o Hammed Khan

15. Dilfaraz s/o Gul Maroof

Civii administration/FR

16. Mohammad Azam Khan, Secretary Home

17. Abduliah Khan Mahsood former Comrmssmner
18. Zahir Shah, DCO

19. Daftar Khan, APA

20. Sameeullah Khan, PT

21. Fazal e Wadood, PT, Shawa, NWA

22. Nigar Noushad, Operator Commissioner’s Office

23. Fahim and Samiullah, Operators, DCO control Room

)

Police

24. Iftikhar Khan, former RPO

25. Feroze Shah, former RPO

4 B ' ' 26. Waqar Ahmad, current DPO

' ' 27. Gul said, former DPO

28. Mohd Shafique, DSP HQ

. Mohd Jalil, SHO Basya khel

. Mir Sahib Khan, SHO Township

~Shabbier Hussain Shah, SHO Domel. | o
. Kifayatullah Khan, SP FRP g \
. Mohd Ghulam, W/Operator ereless Control

. Staff of FRP post jail (4)

e o s o ittt SR D
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For the Pelitioners:

JL%!‘, supm EME ¢ oum OF IAM TAN

[ION)

N-_._.____‘_r__w___._____
_u,[ PE IIJ\’IL TUMSD[C :

LILUR. REHMAN RAMDAY .

'MR Ju 1/\\ YAZ AUMED

SF]([ Rf\I/\

CLVLL PETITION

.-.....—-._-...,-.—..,-.v_—-—....ﬁ

@ (On npp\.ctl o (e Judginent 4. ated 8.7, :()(),1 of . .
e Nwpp Servivi 1y Libuial, f’u,ha»\uu Passed . Co
IHr\PPLuthJ48/Eh >OJ”) C

“my

{Prs’m}i&?&) NAVER P eSHavwar gre, ‘

. .Pétitionei‘sl »
VERS US

f\/luhdmnmdIs:cu! /\sslt &apumienc.cm hlil Haripur, - Respondeny,
Shak e Ahmed, ASC with
M; M. A Q,*yyum Ma.ahaz AOR

oy J.L res ';“ondenl o Mr, Nasu I—.ussam ASC wuh -
: ' ' Syr,d Safdar Hussam AOR g Dd the
mwoonduvt 1 P"ISOII '
Date o_f‘hcmji;)g: I 19.6.2006.
J UDGMEN (
K;’l*}félgli.b.ﬁ'QI{-REH‘MAN IMNIDAV, l~ Five undm tual pusonens esca;:)ed from
Manshiera Sub}.l'ﬁi! at about 130 ,

2041

Hamelv. Warder Doh Kimr' the Duty p

"\V;u'dcrr Fazrar Hussam on dutv

am. on thc mgni bc'ween the Jo* and the lI”"of Tuly,

The l_nc..i‘large of the said Jail, nam dy Mt'hdmmad Israil; the Duly Round Officer,

auono Officer, namciy Warder Taj I\/Iah Khani

Suly Sent 1y at th [mn[ ma

ain gate of Ihc Sc.ld Luf name!y Warder Suliap, Afsar and

at [hc /AL 11,&[/] _CATE wue Lh

.....

arge-sheeted in_the said

connec:

e
|" "
.

Was ap

'Jnl!”t

CNErCiSe of the powe

Service [Special Powms) Or dm
punished the !m:hm'ge of the s

"'-.,\,.mlion (0 the lowes| slage i l

caon. The Supumtcndult of ( entral Pm( 1, Peshawm namely, Muha‘mn'md Muza fay

bointed as the | Dquiry Officer whe 1ound all the

S levelled warm[ thun a8 2 consequenee

ers con{cuul on hlm under sectipn 3 of the NWFp Removg] from
ance, 2000, dismissed the ecud Iom Wrudms ﬁom S€rvice pyt
said Jail, nmmly I\/Iulmmnmd Israil, Assist

us pJ ec,cnt time 3ca!e.
’;Jv vﬂ“""-\“‘

—

an. s

a'b'ove--nnmed Persons guilty of the -

stant Buperinl.end_(;nt,, :



AP R TG Tat ale e e

o1 PA2004, o ' o2

ot ' N

2 The sﬁid four Warders ﬁmlly le%hed the le'uned Service T ubun'n through Appcwls

No 4106, 460 461 arid 602 of 2002, nnpugmng the above-noticed pmnshments qwalded to

e Through 2 \\\dg,n\c\\\ of the \e'\meu\ 'kt\bm\a\ dated 9 12004 passed in the said zuppe'\ls

tio pu;misiﬂ.r}n@n‘ls ot dismissil from service wcre convérteci imo_ the ;'nm'.Sn':‘nent of stoppage:

- Sy .:
kg L.‘.‘. ‘Spri:‘}a\t‘. . Lhis C::ut

l hcsc Wd.

" RPLETIRPITI
i Girte Wk

£

through le Petitions No "20 P to ’)23 P of 2004 w}uch wez,e dlsmnssed v1de a }udgmem |

E

‘:_‘!;a'i-cd 1 1'.5.1‘2005 iw% qlﬂlmlno the said ﬁndlng% ofgmil 1e cerded agamst them

3. - 1 the matter of T\/mhatwnd Israil rcspondcm the loamed mbunnl however chose

to take a different view of the matter tl}rough the impugned judgment dated 8. 7 2004,

z'.u::f-:nted the oppeal filed by him; exonerajed him of the said charges and consequently sef

-

aside the bmﬂn'm ent recc:-{-:lm! dgeitst 'mm,,

N CHER i Bidon b/ thie lmpect Ceneml H’i s s’ i tﬁie Hb e Se01elaly of |

fhie N'W b

detail through his learned counsel The lea! ned ASC for the petitioners has '\iso bcen heud

and we have also perused the 1.'cc-01'd in 'i:he light of the Submissiéns made‘ before us.

Aaia

5. I hat! been found by the above-merition ed quuny Officer that W ar(‘er Saltan Ais'u

was not preselit at the place of liis du‘y i.e. at the flon' m aiﬁ. gate of the Jjail at the time oflhe

i‘szi:ii.lc;llf attd if He h;ld ot left Hia place 01 t“*ly the it c&r’e it in Uﬁes"tioﬁ m@ not haVe taken'
vlace. l‘ had also bem f(‘und by him that the s)lace of dutv Wmder Hazrat I-iuss"nn at the
rélevant ti‘iﬁé wa.s at the TALASHI Gate Wthh was ad]acent to the room where the escqpees |
wvere Lonhned Lmd only iron bms sep'mu.d thc said. two places and further that 1f the sald
Warcier "was pr"ése,nl .at h';s place of duty at the time in quesuon then the steps taken by the
escapees o br:eak ojnen the room could not lnve gone un- nollced by lnm Sll‘nllal was lhe
i’incliﬁa% ol the 1nqmly Of!‘ucz thh respect to W'udels Dolat Khan 'mcl T'u M’Il! who W(::lf;

the Round O ifmt:l fmd the Patrolling Officer 1(,spcct1vely at the 1elevant tzme

L the findings of pmlt recovded ‘xgamst them by *he compctcm “xllul()l ity were m'um'uned but '

A,

1t . 7{

: 2
5. Muhaminad Israil respondeim th; is present umjer notice, has been heard in some |
‘ ' |




on account of lhe negligence of the st

CP-741-P/2004, ' - ' 3
7. Muhammdd Imu! aespondenl was the Inchalge of the Sub- Iall in _question. As per

rle 1002 of Pal\lslan Puson Rules, 1978 the explessmn “Deputy,S;—iperintendent” for the-

pulpose of duly mclurlcd an A351slml Supex intendent™ of Jail and’ eve1y other pelson who

was, pe’rforming dut‘ics of a Deputy Supcuntendenl f01 the ume bemg Accmdmg to the.

provisions conlaiued in Chaplel 4] of the said Rules, such an officer was the Clnef

I~\cculnve of the Puson was not allowed to be absent from lhe Prison duri mg mghl without

o
\
rx-';. 5

as requued to'take evely action necessm y and

o

permission m_writing of the Supcrintendsnt; w
. L 4
expedient, inter alja ‘or the safe cuslody of the pnsoncns was 1equncd to visit. evely celi
and bdlld(.l\ ete. at leaql oncc a day and was. xequued to remain aiways present w11hm Lhe

Prison ‘or ils plCmISC" He was also chmgcd with the zesponsxbxllly of mamt'unmg and

enforcing d\sc\\)\me au: \m\gs\ \\\e sub ordinate officers,

8. The lnquuy OI lLCl had found l‘nl Muhammad Israil had been grossly negllgent in

;

the dmchmge of hlS nbhgatlons lhd[ he h’ld f'ulcd to. mamtam and enforcc discipline

an’onosl his sub-ordjnates and that the breach of lus obllg

none of thé Warders \vho wue lequued to be on duty at the lelevant tlme were so present

or available. Accoxdmu to Rule 724 of 1he satd Prison Rules the 1espondcnt was required to

make atleast two, smpl ise mght visits every week wluch had not bcen done by him as

"nccmdm;: to hll Iew:d he had made such a visit to the Jall only twice duung the month

5]

ations had gone to the extent tlnl'

-(,jag s

o

prec cdlng the mght i the mudcut i.e. on ll 6 200! aud on 9.7. 2001 ThlS was then lhe :

levcl and the qm!uy of chonmaucc of the Lcspondcm

discharging his hlghl) sensitive obllgatlon of secuung the pusone1s

9 The iezuned habunal sel "aside lhe pumshn\em awalded to the respondenl on lhe

ground tlnt the Jail in questlon was over- CIOWdBd wuh 280 prisoners mstead of the

sancti(‘med,capacity' 148 that due- (o some humcane thele was a blcdkdown of eleclx icity

in Jail \Vthh had helped the escape of the pusonexs lhal lhe sald 11)01dent h

aff on duty and not on account of any neghgence or

involvement of. the 1cspondem and finally that the respondent was not on d

o

utyf in the Jail
£ f '
whﬁ fl’{gg"ud mjnclem had laken place e »
. d{"\ - - '

LT EA Ay v, sy,

f"ﬁ.{p..uf,

and the manner in which he was .

ad taken place A

e g W i ™ v o
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10, The Case was one where (fe escapees had broken open the 1oom by cultmg the iron
“wires and was not case where the humcane was s

ald to h'we blown the under- (ria]

E_prismlcrs‘ou_t of the Jail. Neither the 1espondem nor the dccuscd Waldens had b10ugl1t any
Hhin g in evidence from therecord of the elcctri’city d_epart_ment about UIG duralxon for- wluch
i : : , S

‘llu supply ol clectuu ty imcl rem

ained mleuupled on the night of 1he mc1dent Nevertheless

cw n 1l it be plesumc(l (l

that the eleclnclty h
'

ad gone off at the 1elevant time Lhen 1he same

,.m"c:g b1
ik

al caunon ancl had lhe xelevml officials been i

%
.f

should havc put the concemed staff on addition

;lnu.xenl on clul’y_then n[’ least the souncl produced by the cultmg of wues by the escapees

.‘_‘

ould not have gone un- nouced [he lmmed

Iubunal while sluﬂmg the emue bmden on o

1Yas responsible for (e efficient zmd proper d1sch'uge of obllgatlons by lns sub~

ordinates
ence of the slaff meam

aud any neglige an 1ggmvated negllgence on the p

art of the
spondcni lle had blought nolhmg R record to est

abllsh that he Was not on duty on the

whl of the occmlcncc

1. In the circumstance, the

unpugncd Judgmem of lhe leuned Se1v1ce Tnbunal
b : bsolving the respondent of his lmb{hty towalds the mmdenl in’ questlon
Li
f‘ ‘ - -

: S

jab]

could not. be

—

stained - Needless (q add '[ha{ higher the post, h:ghu are lhe leSpOllSlbllltIeS and gar
j . .

i . WE implications ancl conscquences of lheu

aver are

=

neglecl

Consequently we hold’ that tl]e

~injpugned ﬁndmés ol the 111bunal e*{onexatmg the res

pondent of the chalges levelled a

agf

mxl hun was the leccull of

an g '1pp”uenl euol cmmatmg from

a 8ross mis- 1e'1dmg and mis- f
Appreciation ol’the malerial available on record. o ‘ S

12 Résulfamly

o tlm PL[IUOD is. conver ted into an appeal wluch is allowed as a result
gl )
\ 1‘ H
I :
' \vht‘.reol the lmpugncd ;udgment of the NWFP Scxvnce F 11bunal d'lted 87 200] passed m '
A K
; /\pj)edl No.487 0f 2002, is set 131cle

(3.4 Thi

S blmgs us to the queonn of pumsllmcul deselved by the'respondeht for- his

G- notlcecl mlsconduc(

e

m'.
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:

;mnisluncnt"should' have been ordinarily restored  after seumg asxde the mtewenmg

Cjudgment of the 1ecum d Tubuml but thcn we 'ue 1150 consuous of” lhe Constlmllon'll

. zn terms of Amcle 187 of the Con

stitufion. As has been discussed ~above in-detail, ‘the
- :

respondent b_emg Inchm’ge'ofthe Yail in qucstxon had suffcxed csc:'lpe of five under trial

“ :
prisoners from the custody of the Sl"llC which was a seuous matter. WL 'ue smpused that

»

dcsplte findings of gunli recorded against Lhe sald officer, the competent- authorrty still found

“him good enough o man lhc pusons ln our consldexed opimon such an officer did not

deserve to cont‘m_ue to be in such a service saddled with 'th_e high responsibility of ensuring

sale detention of prisoners in custody.

IS, We, therefore, issued a further notice to the respoudent'tb show cause why the above-

heard lhc mspondent on the bald issue; havmg consxdu ed all aspects of the matter an'd‘for

the reasons cllscusscd 'thov

in 1hL, mdllel was 1o

vetirement from service is, therefore, awatded to the 1espondem whlcn punishment shall

now stand substituted for the penaity unposed on him by the competent authouty It is:

ordered aucondmbly

16, Copies of this -judgment shall be senl to thc IIome Secretaly and the Inspeclm

- General of Prrsons of the NWTP iot m{oumuon and compliance.

fz)%w Ku/wr /ﬁ Aném /Ié'nr : a/ /y
S/~ /(Aa/ﬂl /)m/ 45/ /%u/
Peshawar, the |

9™ Tune, 2006, )
APPROVED FOR REPORTING.

@&?@ Fitsa @'wx of Pubisics
£ Pcsh@wr.

nbil&,atlonq cast on this Court to clo complele jUSlICe in any case ot matter pending t;efore-i,( )

J

Ly

.noliced_ punishment awarded to him by Lhe competcni authouty be not enhanced. IIavmg _

, We ale of the opinion that the least that. should have been doue !

retire the respondent from service. A punislnnent of compulsoryi

*M Fardun* e f--~.~-*:‘,‘\\ .‘ . %ffﬁed » B bR & G, \ . ‘ :
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