114.12.2015
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SNo.of Date of Order | Order.or other proceedings with signature of Judge or Magistrate and that of
proceedings | or parties where necessary. ~ '
: proceedings. £
L1 -2 "3
- KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR
p CAMP COURT ABBOTT ABAD
SERVICE APPEAL NO.340/2013
( Saeed Akhtar-vs-Govt of Khyber Pakhtunkhwa thréu;zh Secretary

Educatio, Peshawar and 4 others)

JUDGMENT

- Muhammad Azim Khan Afridi, Ch_airman:

Appellant with counse! present. Preliminary arguments heard and
record perused.

Appellant has preferred the instant appeal under\section 4 of the
Khyber Pakhtunkhwa Service Tribunal Xci; 19;,’4 against order dated
2:5.2001 whereby reduest of the appellant for re-examination by Medical
Bogrd was rejected.

Brief facts giving rise to the present appeal are that the appellant

Saeed Akhtar, Ex-PST, stood retired from service on medical grounds on i

//1.9. 1998. After gaining health he‘applied for reinstatement in service but his

)app]ication for examination 'through Medical Board was rejected vide
impugned - order ~dated "2.5.2001 where-against - appellant preferred
departm'ental appeal on 3.10.2012 followed by ‘service appeal on 8.1.2013
and then amended sérvice éppeal on 26.10.2015.

Learned counsel for the appellant has argued‘tha.t the appellant has
crossed the age of superannuatioﬁ and 1is cllaiming re-employment for
ﬁnancia.l‘ gains and that the appeal is not hit by time limitatipn_.

Arguments of the learned counsel for the 'ap;;ellant were not found
forcpful as the appellant was declined even examination through Medical

Board as his request was found beyond the period of thirty days of the
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decision of the Standing Medical Board. Even otherwise the impugned
order was passed in the year 2001 and the appellant did not actively pursue
his grievances and, for the first time, preferred departmental appeal on

3.10.2012. No plausible explanation has been put forth for the said |

noticeable delay between 2.5.2001 to 3.10.2012.

In view of the above and the fact that the appellant has already
crossed the age of superannuation as such the appeal is not found

maintainable which is dismissed in limine. File be consigned to the record

room.
—( -AZim Khan @i)
Chairman, ( 3
ANNOUNCED
14.12.2015
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Educatio, Peshawar and 4 others)

Muhammad Azim Khan Afridi, Chairman:

Appellant with counsel present. Preliminary arguments heard and
record perused.

Appellant has preferred the instant appeal under section 4 of the

KhyberEPalchtunkhwa Service Tribunal Act, 1974 against order dated

2\".’5\.2001‘ whereby request of the appellant for re-examination by Medical

Boardswas rejected.

Brief. facts giving rise to the present appeal are that the appellant

Saced Akhtar, Ex-PST, stood retired from service on medical grounds on |

1.9.1998. After gaining health he applied for reinstatement in service but his
N

P B

application for examination through Medical Board was rejected vide
impugned ordei’/ dated‘ 2.5.2001 where - against appellant preferred
depafl‘mcntal ?appeal on 3.10.2012 fqillowed by service appeal on 8.1.2013
andlth_enmnEnded service appeal on 2I6.10<2O 15. |

Learned counsel for the appeilant has argued that the appellant has

crossed the age of superannuation!and is claiming re-employmient for

financial gains and as-streh the appeal is not hit by time limitation.

Arguments of the learned counsel for the appellant were not found

forceful as the appellant was declinéd even examination through Medical

*

Boar_:das; his request was found beyond the period of'tlﬁrty days of the
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S No. of. Date of Order | Order or other proceedings with signature of Judge or Magistrate and that of
| proceedings | of - _ parties where necessary.
O proceedings.
1 2 3
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR
CAMP COURT ABBOTTABAD 1
SERVICE APPEAL NO.340/2013
14 -] 5 ‘?015 ( Saeed Akhtar-vs-Govt of Khyber Pakhtunkhwa through Secretary
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OFFICE OF THE EXECUTIVE DISTRICT OiTi?lCER L&S EDUCATION MANSEHRA

ORDER

4.  ‘Their services are

appointment, candidature~ship will be stand automatically cancelled.

regular but will not be eatitled for pension/gratuity & they will not

contribute any amount towards GP Fund however they will contribute cp fusp_si on the
prescribed rate & half contribution will be made by the Government.

taking over charge

~

~, . .
They will submit to this office, their all testimonial and along-with baok drafts in the
name of controller / treasurer of the concerned BISE / University within 7 days after the

for verification.
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As approved by the Departmentnl*Seiecthn Comunittee, the Competent Authority i]
has been pleased to appoint the following DM (Female) against vacant posts mentioned i
against each in BPS-9 @ Rs.6200-380-17600. pim plys ustal aliowances as admissible under i
the rules in the interest of Public Service with effect from the date of their taking over chiarge T
subject to the following terms & conditions:~ ... . : J
S# | Name wiih Father’'s Name Home " " % . LI’I'a\ce, of Posting  ° | Renarks E
Address ) -t .
! { Naghma Zeb Aurang Zeb Perhinna » { GGMS Karofi ~ . | A/V/Post y
12 | Sumgira Naz Ferdos ' Ichrian GGMS Sokal A/V/Past .
3 | Nabeela Bibi Rana Sarfraz Mansehia GGMS Madserian __|. A/V/Paost
4 [AsmaZeb % | Aurag Zeb Balakot" GGHS Ghanool A/V/Post :
|5 | Bibi Fatema___* | Gul Fam - “! Dhodial '« - %] GGMSKothri A/V/Post good
6 - | Tayyuba Khan . [ R.Rustam Khan Behali = | GGMS Jisgran A/V/Post N
7 |‘Anam Salim M. Salim Khan T.Sabir Shah | GGMS Matiwa Jaigli | A/V/Past )
8 [ Rubia Sabir Sabir Hussain Data GGHS Kaghan ANV[Post] .
9 | Rashida Zeb Aurang Zeb Mansehra GGMS Kamal Ban | A/V/Post o
10 | Nusrat Sardar Ghulm Sarwar Mansehia | GGMS Sinjli - A/V/Post :
11 | Javeria Bibi M.Fiaz Khan Balakot “{ GGMS Mohadari AlV/Post
e L . . N ‘.’f‘i . . :
)
TERMS & CONDITIONS: e -—;;i \ ° “
owes socxcdh &m@? -
- PR et s
1. Their appointments arc purcly on temporary hasis Ift'nd liable to terminatior; at any ‘stage” ¢ .
without assigning any reason/nolice. « * ° - - .o \ B
™~ '4 v t
2. They will be governed by such rules and reguii:tians ::nforcé and as may be prescribed
by the Government from time to time for the category of the Government servants to .
which they belong. N g0
3. In case they failed fo assume the charge. of heir posts within 15 days of their .
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19.10.2015 Counsel for the appellant present. Requested for adjournment as 1

he has prepared the amended appeal but has not submitted the same
in office. The same be submitted in office where-after the appeal be

fixed for preliminary hearing before S.B on 16.11.2015 at Camp

Court A/Abad,
i
i
Chad'man
Camp Court A/Abad

\
$

16.11.2015 Counsel for the appellant present. Learned counsel for the

appellant, afier arguing the appeal at considerable length, requested for

. adjournment. Adjourned for preliminary hearing to 14.12.2015 before
S.13 at Camp Court A/Abad. _
!

Chattman
Camp Court A/Abad.

pra——
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 18.5.2015 : Appellant in person present Informed the Tr1bunal that
his counsel has not turned up ‘from Peshawar Requested for

adjournment. To come up for preliminary: hearlng on 23. 7 2015

before S.B at camp court A/Abad -
- ' Chaj ‘man -

, o . Camp Court A/Abad

o | .
;o
_ 23.7.2015 Counsel for the appellant -present. Submltted fresh ~
Wakalat Nama and requested for adj ournment. Adjoumed for

prehmmary hearmg 10 14'9'201l5 befote S.B at camp court,

A/Abad: | S
. Ch?%an.'.
Camp Cburt A/Abad - - -

| 14.9.2015 | Appellant with counsel preSenr and subinitted Wakalat Nama.
- . Learned oounsel for the appellant also submltted apphcatlon for
. amendm?nt in appeal Since the appeal is at preliminary stage as sueh

. the application is allowed. Directed to submit amended appeal in the

office for scrutmy where after the same be placed before S. B for .

| prehmmary hearing on 19.10. 2015 at Camp Court A/Abad.

) ; : ) '
Chag man

, . - Camp Court A/Abad
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M - 20.0192014  ~ o ﬂeither appeilant aor nis'douﬂsél

~

present Anotner cnance 1s glven far
prellmlnary nazrlng at camp court A/Amdd :

i ,160602014' s

~f'."'. 164602014 - _No ome is presen+ on behalf of the

appellanf,lA'las¥ Qhénce»is‘gi@en4‘and-

'no&ices.beAiSSUed,+o the aPPellan*’and1his
- - .. comsel for preliminary hearing, posi+ively,

gL vamp court-A/Abad én“15.12.2044.

Camp Cour‘ A 2

saa WW”/W/’”’CW p
\" P o ﬂ?fddf”/;&/[ /0 .
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d . . . Form-A |
FORM OF ORDER SHEET - -
L Court of B . B ~
. caseNo.__ _340/2013
S.No. | Dateoforder | Order or other proceedings with signature of judge or Magistra'te .
. | !Proceedings s : ' '
1 2. 3
1 04/02/2013 The appeal 6f Mr. Saeed Akhtar resubmitted today by
Mr. Qazi Abdul Jalil Advocate may be entered in the institution
Register- and put l'.pprto the Worthy Chairman ‘for preliminary |
~ ; “hearing. . é B o
54‘ . . N . ! )
S R REGISFRAR
2 | 8.2./3 * This case is entrusted to Touring Bench A.Abad fo
’ : " '_preliminary hearing‘t-o be'put up the_re on [‘61‘7 ~ /3
3. | 15.7.2073 Mr.Mushtaq Khan, 4dvocate on behalf| -

of co‘unsel,“'for ﬁ‘t_ie appellis-n‘t present, .and N
reﬁue‘st‘:e’d fbr adjoiirnmént. To come up. for '
prelifnina:‘y hearing at camp. court A/Abad on

20,017,204,

[P SRR YRS




R - BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
. PESHAWAR

St

" AMENDED APPEALNO. 340 2015

"IN SERVICE APPEAL NO.__ 340 /2013 | '
SAEED AKHTAR VS  Govt: Of KPK
. INDEX '
S. NO.. | DOCUMENTS 'ANNEXURE | PAGE
1. Memo of appeal TTTTTTTTTTTe 1- 3.
2. Condonation application | .iieisesssa 4,
3. Medical report | A 5.
4. Order of respondent No.3 | B 6.
5. Re-examination report : C /. .
6. Forwarding letters D 8- 9.
7. Impugned order E 10.
8. Record F 11- 18.
0. Departmental appeal G 19.
110. Vakalatnama = | aiiessecesas 33.
B
APPELLANT
THROUGH: i et
NOOR MOHAMMAD KHATTAK T,
ADVOCATE
e
4




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

AMENDED APPEAL NO.__ 340 {2015

IN SERVICE APPEAL NO._ 340 /2013 “-rfz P Provingh
ce !ri
. Blary No/ %
Mr. Saeed Akhtar, Ex: PST, ®a 2 L 0[5—
R/O Kuthiala, Tehsil & District Abbottabad. = o
....................................... seressesennnnannneases APPELLANT
VERSUS

1-  The Government of Khyber Pakhtunkhwa through Secretary
- (E&SE) Department, Khyber Pakhtunkhwa Peshawar.
- 2- The Secretary Finance Department, Khyber Pakhtunkhwa,

Peshawar.

3- The Director (E&SE) Department, Khyber Pakhtunkhwa
Peshawar.

4-  The District Education Officer (Male), District Abbottabad.

5-  The District Account Officer Abbottabad, District Abbottabad
......................................................... RESPONDENTS

APPEAL UNDER _SECTION- 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974
AGAINST THE IMPUGNED ORDER DATED 2.5.2001
WHEREBY THE REQUEST OF THE APPELLANT FOR RE-
INSTATMENT/ RE-EMPLOYEMENT HAS BEEN TURNED
DOWN AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF APPELLANT WITHIN THE
STATUTORY PERIOD

PRAYER:

" That on acceptance of this appeal the impugned orders
dated 14.9.1998 and 2.5.2001 may very kindly be set
aside and the respondents may be directed to re-instate
the appellant w.e.f. 14.9.1998 with all back benefits in
light of fitness certificate issued on 30.9.2000. Any
other remedy which this august Court deems fit that
may also be awarded in favor of the appellant.

R/SHEWETH:
ON FACTS:

1- That appellant was appointed as PTC Teacher now PST in
-the respondent Department vide -order dated 02-04-1981.
That in response to the appointment order dated 02-04-
1981 the appellant submitted his arrival report on the very N
next day and started performing his duty quite efﬂcnently ’
and up to the entire satisfaction of his superiors. |
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That appellant while serving as PTC Teacher Now PST in the
Education Department the Medical Superintendent DHQ
Hospital Abbottabad examined the appellant vide dated 17-
08-1998 and declared the appellant medically unfit for the
said job. That on the said report the respondent No.4
straight away invalidated the appellant vide impugned order
dated 14.9.1998. That later on the appellant was again got
examined by the Medical Superinteandent DHQ Hospital
Abbottabad and has been declared fit for the said job vide

~dated 30.9.2000. Copies of the Medical Superintendent

report, respondent No.3 order and re-examination report are
attached as annNeXUre e reeerrnsrersnsareens A, B and C.

That appellant made his request to the respondent No.4 for
his re-instatement in light of the re-examination report
issued by the Medical Superintendent DHQ Hospital
Abbottabad but the respondent No.4 issued the impugned
order dated 2.5.2001 due to which the request of the
appellant was turned down. Copies of the forwarding letters -
and impugned order are attached as annexure
P D&E.

- That it is very pertinent to mention that in the mean time

one Mst: Shamshad Bibi Ex-PTC District Abbottabad who
was also boarded out by the Medical Superintendent DHQ
Hospital - Abbottabad was re-examined by the M.S DHQ
Hospital Abbottabad but the respondents failed to re-instate
the appellant in to service. That feeling aggrieved the above
mentioned civil servant filed service appeal in this august

~service Tribunal which was decided in favor of the appellant

vide judgment dated 4.5.2005. Copies of the record of Mst:
Shamshad bibi is attached as annexure....uuueeeeieninss F.

That feeling aggrieved the appellant filed Departmental
appeal on 03-10-2012 but no reply has been received so far..
Copy of Departmental appeal is attached as annexure

Hence the present appeal inter alla on the following
grounds.

GROUNDS:

A-

That the impugned orders dated 14.9.1998 and 2.5.2001
issued by the respondent No.3 is against the law, facts,
norms of natural justice and materials on the record hence
not tenable and liable to be set aside.

~That the appellant has not been treated by the respondent

Department in accordance with law and rules on the subject
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notéd above and as such theé ‘respondents violated Article 4
and 25 of the Constitution of Islamic Republic of Pakistan
1973.

That it is the consistent view of the Apex Court that one
should not be punished on'the fault of others. That the
illegality has been committed by the respondent Department
and not the appellant, therefore the appellant can not be

“held guilty for the fault of others.

That the Vre'spondents acted in arbitrary and malafide manner
by issuing the impugned orders against the appellant.

- That the appellant has been discriminated by the co-ncerned

authority on the subject noted above and as such the
respondent No.4 violated the principle of natural justice.

That as similar nature case has been accepted by this august

Tribunal vide judgment dated 4.5.2005, therefore in light of

the principle of consistency reported in 2009 SCMR page

'No.1 the appellant is also similarly placed person and is

entitle for similar relief as meted out to other civil servant.

That the appellant seeks permission to advance other
grounds and proofs at the time of hearing.

It is therefore most humbly prayed that the appeal of the

~ appellant may be accepted as prayed for.

Dated: 09-10-2015

APPELLANT

wmes M
SAEED AKHTAR
THROUGH:

NOOR MOHAMMAD KHATTAK
ADVOCATE |
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

" APPEAL NO. _ /2015

SAEED AKHTAR Vs ~ GOVT: OF KPK

APPL_I_(_ZATI_ON FOR CONDONATION OF
DELAY IN FILING THE ABOVE NOTED

'APPEAL
R.SHEWETH:
1-  That the appellant has filed an appeal along with this
- application.in which no date has been fixed so for.
2- That the':appella'nt prays for the condonation of delay in filing

the above noted appeal inter alia on the following grounds:

GROUNDS OF APPLICATION:

A- That 'vé‘l‘ualble rights of the appellant are involved in the case
hence the appeal deserve to decide on merit.

B- That it has been the consistent view of the Superior Courts that
cases should be decided on merit rather on technicalities
including- the' limitation. The same is reported .in 2004 PLC (CS)
1014 and 2003 PLC (CS) 76.

It is therefore prayed that on acceptance of this application
the delay in filing the above noted appeal may please be
condoned.

APPELLANT

Ds e

SAEED AKHTAR

THROUGH: 71k
NOOR MOHAM D KHATTAK



'BETTER COPY OF ANNEXURE...........:A ~ PAGE-S

- OFFICE OF THE MEDICAL SUPDTT:
~ DHQ HOSPITAL ABBOTTABAD
~ No. 2552/

Dated: 17-8-1998

(DEO (Pay)
_Abbottabad

Sub: TO APPEAT BEFORE MEQICAL BOARD

Memo:
PI: ref: DGHS Endst: n0.5746 Dated 4-8-1998 :
Certified that we have carefully examined Mr. Saeed Akhtar S/o
Parvez- Khan Desig: ~ PTC NIC No. 121-88-047589 reads thumb
impression/Signature Tam MMBR today on 5.8,1998 to considered himto

be completely and permanently 1ncrassated for further serv1ce of any kind
consequence of Depression

‘His incapacity does not appear to us to have been caused by irregular
or intemperate habits. : '

‘ Médical Superintendent
DHQ Hospital Abbottabad.
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BETTER COPY OF ANNEXURE*G - PAGE-7

OFFICE OF THE DY: MEDICAL SUPERINTENDENT DHO
HOSPITAL ABBOTTABAD
~ FITNESS CERTIFICATE

This is to certified that I examined Mr. Saced Akhtar S/O
Parvez Khan NIC No. _121-88-047589 R/O P.O Kothiala Distt: Abbottabad
today on 25.9.2000.

He is not suffermg from any infectious disease. He is physically

~ and mentally fit to continue hlS _]Ob

Dy: Medical Superintendent
DHQ Hospital Abbottabad

WX
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’i_ ‘ o ,'-.Tihé;gppeal of Mr.Saeed Akhtar son of Pervez Khan PTC received today i.e. on 08/01/2013 is
: inc'ombléte on the following scores which is returned to the counsel for the appellant for completion

o and resubmrssnon within 15 days:-

C;' Copy of impugned retirement order mentioned in the memo of appeal is not attached with
the appeal which may be placed onit.

) "The authority to whom departmental appeal was preferred has not: been arrayed a

,' “necessary party.

?; Annexures of the appeal may be attested.

o ‘ - ‘l' rElght more copies/sets of the appeal along with annexuures i.e. complete in all respect may
en v also be submitted with the appeai in file cover.

i
o
i Rl © REGISTRAR
o : . SERVICE TRIBUNAL
A | ‘ KHYBER PAKHTUNKHWA

A N PESHAWAR.,
‘QAZI ABDUL JALIL:ADV. HIGH COURT ABBOTTABAD

Y - '
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e et e S
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BEFORE THE KHYBER PAKHT UNKHWA SERVICE TRIBUNAL,
 PESHAWAR,CAMP AT ABBOTTABAD.

P

W«mf Wo 3’%7 26/ %,

Saeed Akhtar Versus Govt of KFK & others
APPEAL
I NDBE X _ .

S.No. Description of dodument =~ Annexure  Page No  Remarks
1. Appesal ‘ 1 to 5
2. Affidavit 6
3. letter dated

17.8.98 bearing

No.2552 to appear

before Medical

Superintendent wyn 7

DHQ‘Hospital,Abbottabad :
4. Iletter of retirement

dated 01.9.98 issued

by Asstt Director :

primary HEducation N¥FP . "B ) 8
5. 'C0py of fitness

‘Certificate issued by

Dy Medical Superintendent

DHQ Hospital,Abbottabad

dated 30.9.2000. . ngn 9
6. Copy of appeal to BCO : ;D“ 10
. Abbottabad dated 02.10.12 _ ‘
7. ~ Vakalat Nama
Abbottabad,

dated 5th Jan 2013 APPELLANT

(3eeed Akhtar)_
Through: 4¢£V“;&ﬂ%gépzf

QAZI S
(ABDUL JALIL)
Advecate High Court,

“Abbottabad.




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
IESHAWAR CAMP AT ABBOTTABAD.

fﬂ%/z m@vzl/ﬁf s = ==k,

Saeed Akhtar son of Pervez Khan(PTG Teacher)
resident of Kuthiale,Tehsil & District,Abbottabad.

oo es AFPEELLANT

1.Govt ofthyber Pakhtunkhwa through Secretary
(S&L)Department Kb, Peshawar.,
2. Secretary Establlshment Department

Khyber Pakhtunkhwa, IEShawar.

3. DlrectOr(SEL) Khyber Pakhtunkhwe, Pe shawar,

4 Executive District Offlcer(S&L),
Abbottabad,

S.Blstriot Bducation Officer(Mgle)Primary Abbottabad.
6.Deputy Commissioner,Abbottabad-e-...RESPONDENIS.

APPEAL against order ﬂ%ﬁmﬁf%ﬁzzj

A
’ -‘,‘ﬂ*',' [

[P LCUND.

‘'of the respondentgin whlch .
they have not relnstatgihe appellant -
on his job/pestfor which the appellant
is fit medically,but departmental
representation dated 02.9.2011 is
neither.accepted,nor rejected by
(Ex-DCO),Abbottabad .The "legally

it is presumed to be rejected the
departmental representation mentiened
above, the order in law ig illegal

and is liable to be setagide.




-

-

~

PRAYER;:. It is mmxx therefor,humbly prayed e
{‘v“> before this August Forum that the
appellant may please be restored
on his relevant post on the ground -

~of medically fit.-

~

Respectfully S@ewethzf

J

1. That appellant was recruited as
PIC tescher in disbiict Abbottabad
“w.e.f. 02.4.1981. »
2. That after reé;uifhent appellant
gerved as ITQVteaéher under the |
‘control of respondents on diffe-
rent placeé with the satisfaoﬂionA
of high quality and the concerned
officers wmere very piéased and
satisfied by the appellant's

working.

3. Thet on 17.8.98 Medical Superin-
tendeﬁt Abbottabad throuéh a 1
letter No.2552 #&x® called the
appellant to appear before him
~for medical check-up,said 1et¢ﬁr

ig annexed as Annexure “A", |

Contd.on page-3
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VAKALATNAMA

el

IN THE; COURT OF_AZK_(orpeie. Torkpes/ Sk s

OF 2015

E2 L

' (APPELLANT)
. /Qa./ [ Hehtar (PLAINTIFF)

\ (PETITIONER)

- VERSUS

B (RESPONDENT)
LeeceaZilr Dopprr toscen (DEFENDANT)

I /W/ XM W

‘Do hereby appoint and constitite NOOR MOHAMMAD
KHATTAK, |Advocate, Peshawar to appear, plead, act,
compromise,; withdraw or refer to arbitration for. me/us as
my/our Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on myj/our cost.
I/we authorize the said Advocate to deposit, withdraw and |
receive on my/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter.

Dated. £ |/ 9 /2015

CLIENT
\
ACCEPTED
NOOR MOHAMMAD KHATTAK o
(ADVOCATE) /’?(9“
o~ N hab
OFFICE: @eg{ fmolod soin &
Room No.1, Upper Floor, | M"w”&
Islamia Club Building, Khyber Bazar, ,
Peshawar City.

Phone: 091-2211391
Mobile No.0345-9383141
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