Learned counsel for petitioner present. Mr. ‘

-

Muhammad Adeel Butt, Additional Advocate General for
respondents present.

Learned Additional Advocate General sought
time for submission of implementation report. To come

~up for implementation report on 22.09.2022 before S.B.

(Fareeha Paul)
Member (E)



Court of

Form- A

FORM OF ORDER SHEET

Execution Petition No. 309/2022

Date ofB}EIer

’s.No. Order or other proceedings with signature of judge
proceedings
1 2 3
1 26.05.2022 The execution petition of Mr. Mursaleen submitted today by Uzma Syed
Advocate may be entered in the relevant regidter and put up to the Court for
proper order please.
REGI
9. This execution petition be put up before Single Bench at Peshawar on
p2_o0d- d2p22— Original file be requisitioned. AAG has noted the next
date. The respondents be issued notices to submit compliance/implementation
report on the date fixed.
CHAIRMAN
d .. .
2" June, 2022 None for the petitioner present. Kabirullah Khattak,

I

Addl: AG for respondents present.

Notices be issued to the respondents for submission of

implementation report. To come up for implementation

rgport on 27.07.2022 before S.B. Original file be also

quisitioned.

(Kalim Arshad Khan)
Chairman
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BEFORE THE KHYBER PAKHTUNKHWASERVICE TRIBUNAL,
PESHAWAR.
Execution Petition No. (%9 /2022
In
Appeal No. 1021 /2018
Ex Constable Mursalcen VERSUS Police Department
1. | Memo of Execution NN
2. | Copy of-Service Tribunal Judgmcnt :
23-3
.| Copy of - 73) sR\M uA L =\
4. | Wakalat Nama A\
‘Dated: 26/05/2022 o
Appe%er -
Through /
. . ' loL <
Uzma Syed Advocate
High Court Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR. Gyt 2L

Execution Petition No. 307 /2022')_

In Service Appeal No. 1021/2018

Ex-Constable Mursaleen No. 4302 Capital City Police Peshawar

Petitioner
VERSUS

1. The Superintendent of Police,” Khyber Pakhtunkhwa Peshawar.
2. The Capital City Police Officer, KPK, Peshawar.

Respondents

----------------

EXECUTION PETITION FOR DIRECTING THE
RESPONDENTS TO IMPLEMENT THE JUDGMENT
DATED: 27/01/2022 OF THIS HONOURABLE TRIBUNAL
IN LETTER AND SPIRIT.

..................

RESPECTFULLY SHEWETH:

I. That the applicant/Petitioner filed Service Appeal No. 1021/2018
against the impugned order dated 28/02/2014 where by the

appellant was dismissed from service.

2. That the said appeal was finally heard by the Honorable Tribunal

on 27/01/2022. The lenorable Tribunal is kind enough to accept



by

dy,

" Dated 24/05/2022

@

the appeal and reinsiate the appellant into service with all back

benefits. (Copy of Judgment is attached as Annexure-A). |

That in-action and not fulfilling formal requirements by the
resporident aftér passing the judgment of this august Tribunal, is

total_ly illcgal amount to disobedience and Contempt of Court.

That the judgment is still in the field and has not been suspended

‘or set aside by the Supreme Court of Pakistan, therefore, the

~ respondents arc lcgally bound to pass formal appropriate order. :

That the appellant submitted application to IGP and CCPO Khyber
Pakhtunkhwa Peshawar for implementation of Judgment dated

27/01/2022 but the respondent reluctant to " implement the

Judgment. Q&\Q % Q\Qg\iuécwmg ' *Negeéﬂux o Rwevex \&zk}.

That the petitioner has having no other remedy to file this

Exccution Petition.

It is, thercfore, most humbiy prayed that the respondents

-may be directed to obey the judgment dated 27.01.2022 of this

august Tribunal in letter and spirit. Any otiwer remedy, which this

- august Tribunal decems fit and appropriaic that, may also be

awariied in favor of applicant/appellant.

el

PETITIONER

THROUGH:
UvipaSyed |
Adv,ocat;;za High Court
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BEFORE THE KPK SERVIC.E‘TR]'BUNAL PESHAWAR

APPEALNO. o3\ /2018

Mr. Mursaleen, Ex-Constable/No.4302
Capital City Police, Peshawar.

(Appellant)

VERSUS

~.

1. The Superintendent of,Police Headquarters, KPK, Peshawar.\
2. The Capital City Police Officer, KPK, Peshawar. 4 \

~

}
~

(Respondents)

APPEAL UNDER SECTION 4 OF THE KPK SERVICE
TRIBUNALS ACT, 1974 AGAINST THE ORDER DATED
28.02.2014 WHEREIN THE APPELANT WAS AWARDED
MAJOR PENALTY OF DISMISSAL FROM SERVICE AND
AGAINST THE ORDER DATED 17.07.2018 WHEREBY THE
DEPARTMENTAL APPEAL OF THE APPELLANT HAS
BEEN REJECTED FOR NO GOOD GROUNDS.

PRAYER:

THAT ON THE ACCEPTANCE OF THIS APPEAL, THE
ORDER DATED 28.02.2014 AND 17.07.2018 MAY PLEASE BE
SET ASIDE AND THE APPELANT MAY BE REINSTATED
INTO SERVICE WITH ALL BACK AND CONSEQUETIAL
BENEFITS. ANY OTHER REMEDY WHICH THIS AUGUST
TRIBUNAL DEEMS FIT AND APPOPRIATE THAT MAY
ALSO BE AWARADED IN FAVOUR OF APPELLANT.
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{Ix g .~ _Servlc'e_ Appeal No. 1021/2018
. Date of Institution ... ’ 1~6.08‘.201.8.. ‘
Date of Decision . '27.01.202‘2

Mr. Mursaleen Ex Constable/No 4302 Capltal City Pohce Peshawar

(Appellant)
| VERSUS
The Supenntendent of Pollce Headquarters, Khyber Pakhtunkhwa Peshawar and
othel 5. ’ (Respondents)
O
Uzma Sye’d,'

Advocate . For Appellant.

 Asif Masood Ali Shah,

Deputy District Attorney 4 For'respond.ents
AHMAD SULTANTAREEN .. CHAIRMAN
ATIQ-UR-REHMAN WAZIR' - . .MEMBER (EXECUTIVE)

el N - . . M
/ ...................................
.

\ /&MUDGMENT

ATIO -UR- REHMAN WAZIR MEMBER (E) - Brlef facts of the case are

that the appellant whlle servmg as Constable in Pollce Department was charged in
two FIRs i.e. FIR No 698 U/S 364A PPC dated 13 09 2013 Dlstnct Nowshera and
FIR No. 499 U/Ss 324/353/427/471 dated 13-09-2013 DlStrlCt Peshawar The
appellant was suspended from service vnde order dated 19 09- 2013 and was -

proceeded departmentally on the charges of reglstratlon of FIRs agalnst bir. The

$

proceedlngs ultimately culmmated into l’llS dlamlssal from servrce vrde order datod
Zb 02-2014. The appellant was granted bail in both cases by the competent court'
of law vnde Judgment dated 29-03- 2017 and 31 03- 2017 and later on acqurtted of -
the crlmlnal charges in FIR No 698 vide ]udgment dated 21- 11 2017 and in FIR

No, 499 vide ]udgment dated 29 08- 2019 The appellant after acqurttal from the

t AR T vy
N e Eeilyaanal
A T Y
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vcrlmmal charges in FIR No. 698 ﬁled departmental appeal, Wthh was rejected '

vide order dated 17- 07-2018, hence the lnstant servrce appeal wrth prayers thatr

the impu‘gned orders date_d' 28-02-2014 and ,17-0772018 may -be set aside and the |

appellant may. ,bé,~re-instated in service with all back beneﬁts.
02. Learned counsel for the appellant has contended that the lmpugned-, :

' orders are agamst law facts and norms of natural Justlce therefore not tenable

and hable to be set asrde, that the appellant was acquutted of the same charges,

upon Wthh he was dismissed from servrce henc:e there remalns no ground to

maintain such penalty, that respondents were requrred to suspend the appellant

as per pohce rules, 1934 and to walt for conclusron of the crlmmal case, but the
respondents wuthout,waltlng for conclusron of the crlmmal case, dismissed the .

appellant in-an arbltrary manner, that the |mpugned order and attltude of the

'respondents department is in- sheer vrolatlon of Artlcle 4 25 and 38 of the

Constltutlon that the |mpugned order was passed wrthout fulﬁlllng the reqursrte -
formalltlej/(at the appellant was condemned unheard and ‘has not been treated

jraccordance wnth law. .

03. Learned Deputy Dlstrlct Attorney for the respOnclents has contended that
upon reglstratlon of FIRs agalnst the. appellant the appellant went in hiding and

remain fugltlve from law for some time, who later on was arrested by police. The

'appellant Was - proceeded departmentally and was awarded W|th major

punishment of dlsmlssal from service; that proper procedure was adopted by:

_,lssumg charge sheet/statement of allegatlon to the appellant that proper lnqulry ,

was cOnducted agalnst the appellant and the appellant was afforded approphate :

opportunlty of ‘Edefense, but the appellant did not opt to be assocrated with

' departmental proceedlngs, hence he was proceeded ex-parte, that the appellant

filed departmerital appeal wrth delay of almost four years WhICh is badly time -

barred; that the appellant though acqurtted of the criminal charges but lt isa well

settled legal proposition that cnmlnal and departmental proceedmgs can run side
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by srde wrthout affectrng each other that the appellant has been treated in

_ )r accordance wrth law and was ‘awarded wrth approprrate punlshment after -

fulfillment of all thie codal formalities.

04. We haye‘! heard learned counsel for the parties"a'nd have perused the

]

record.

050 Record reveals that the appellant being lnvolved in case FIR No. 698 U/S
364A PPC dated 13 09- 2013 Drstrlct Nowshera and -FIR No. 499 . U/Ss )
324/353/427/471 dated 13-09- 2013 District . Peshawar, was proceeded :

departmentally in absentra as the appellant was in ]all and was rele-ased- o'n Bail
from both cases vide ]udgment dated 29- 03 2017 and 31 03 2017 and was later
on acqurtted from the cnmrnal charges in’ FIR No 698 vrde judgment dated 21

11- 2017 and in FIR No.- 499 vrde ]udgment dated 29 08- 2019 but before hrs

. acqulttal fr

crlmlnal charges “the appellant was dismissed on 28 02- 2014
lthe appellant in the first place was not afforded opportunrty of defense, as
the appellant was not assocrated Wlth proceedlngs of the departmental mqulry,
he was proceeded agalnst in absentla To this effect the Supreme Court of
| Pakrstan in its ]udgment reported as 2008 SCMR 1369 has held that in case of
rmposrng maJor penalty, the prlncrples of natural Justlce requrred that a reqular . |
rnqulry was tor be conducted |n the matter, otherwrse civil servant would" be
condemned unheard and ma]or penalty of dlsmrssal from service would be

rmposed upon him wrthout adoptrng ‘the requrred mandatory procedure, resultrng

in manlfest injustice.

'06 Belng lnvolved in & crlmmal case, the respondents were requrred to
I
suspend the appellant from servrce under sectlon 16 19‘ of Polrce Rules, 1934
' whrch specrﬂcally provrdes for cases of the nature. Provrsrons of Civil Seryrce'

Regulatrons-194 -A also supports the same stance, hence the responderts were

AT
TrsTEDrequrred to. walt for the conclusion of the crlmrnal case but the respondents

- hastily mltrated departmental proceedings agarnst the appellant and drsmlssed :

A hml hwe,
" Tribugag
. is FEYRTPS



him from servrce before conclusron of the crlmlnal .case It IS a settled law that." .
} dismissal of cwrl servant from servrce due to- pendency of cnmlnal case agalnst '
' him would be bad unless such ofﬁcnal was found gurlty by competent court of law.
Contents of FIR would remaln unsubstantlatcd allegatlons and based 2n the
- same, maxmum penalty could not be lmposed upon a crvll servant Rellance is

¥

placed on PUJ 2015 Tr.C. (Servrces) 197, PLJ 2015 Tr C (Servrces) 208 and PUI
20_15 Tr.C.,(Servrces) 152.

07. The crlmlnal cases were decrded in favor of the appellant and the
appellant was acquntted of the crlmlnal charges in both the cases Ina srtuatlon lf :
a civil servant is dlsmlssed from servrce on account of hls lnvolvement in cnmlnal
case, then he would have been well wrthln hls rlght to clalm re- mstatement in

servrce after acqurttal from ‘that case. Rellance is placed on 2017 PLC (CS) 1076

In 2012 PLC S 502 it has been held that if a person is acqurtted of a charge

umptlon would be that he was innocent. Moreover after acqurttal of the
appellant in-the crlmlnal case, there was no material avallable wrth the authorltles
to take action and lmpose maJor penalty Rehance is placed on. 2003 SCMR 207 |
and 2002 SCMR 57, 993 PLC (CS) 460 Supreme Court of Paklstan in its
]udgment reported as PLD 2003 SC 187 has held that where the departmental
proceedlngs were lnltlated only on the basis of cnmlnal charge whlch was not
subsequently proved by the competent court of law and resulted in acqulttal
‘would be’ entltled to be re- lnstated in servrce Itisa well settled legal proposition
that criminal and departmental proceedlngs can run srde by srde wrthout affecting
each other, but in the mstant case, we are of the consrdered Opll‘llOl’l that the
"' departmental proceedlngs were not conducted in accordance wrth law. The.'
authonty and the inquiry ofﬁcer badly falled to ablde by the relevant rules ln letter |
_ and splnt The: procedure as prescnbed had not been adhered to strlctly All the
formalltles had been completed in a haphazard manner, Wthh deplcted

somewhat lndecent haste Moreover the appellant was acqultted of the ‘same
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~ charges by the crlmlnal court hence there remains no ground to further aln .
_ j’ the penalty 50 lmposed Accused civil servant in case of his acquittal was to be
considered to have commltted no offense because the crlmlnal court had |
freed/cleared him: from the accusatlon or charge of crlme - such ClVll servant
therefore was entltled to’ grant of arrears of hls pay and allowances in respect of

the perlod..Rellance is placed on 1998 SCMR 1993 and 2007 SCMR 537

08. We.are also mlndful of the questlon of llmltatlon as the appellant filed ©
.departmental appeal after earnlng acqunttal from the charges leveled agamst him,
The Supreme Court of Paklstan it its ]udgment reported as PLD 2010 SC 695 has "
held that it would have been a futlle attempt on part of c1v1l servant to challenge |
his removal from service before earnmg acqu1ttal in the relevant crlmlnal case. It
was un]ust and oppresswe to penallze cml servant for not filing his departmental
ppeal before earnlng hlS acqunttal ln cnmlnal case, which had formed the

foundatlon for his removal from serv1ce Moteover, it is @ well settled legal

proposntlon that dedslon of caseés on merlt is always encouraged instead of non-
suiting lltlgants on technlcal reason lncludlng ground of llmltatlon Rellance is

placed on 2004 PLC (CS) 1014 and 1999 SCMR 880

0o. In view of the foregomg dlscussmn the mslant appeal is accepted. The

lmpugned orders are set a5|de and the appellant is re- lnstated in serwce Wlth all '

back beneﬂts. Parties are .left to bear thelr own costs File be consngned to record

room.

ANNOUNCED o
27012022 A

o

gé?ATIQ UR-REHMAN WAZIR)

(AHMAD SULTAN TAREEN)
" ' MEMBER (E)

~ CHAIRMAN
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GS&PD.KP-1952/3-+°ST-5,00 Fom§-27.10.15/P4(Z)IFIPHC Jos/Form A&B Ser. Tribunai
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
JUDICIAL COMPLEX (OLD), KHYBER ROAD,

) ' PESHAWAR.
" No. . :
° EP R - 5B
- ~APPEAL No......ccovunenceee. 3' ........... seressessensanannenes of 202 ~
et Mirsalers o
Apellant/Petitioner
Versus
5%\6%? nte: ﬂrjf n* Qﬁ ....... k.{.:....c....r; ..... Je Pl Pehacay. ...
) N RESPONDENT( S)
RG‘POM([CW" Ct) T | ' 1 / {L
Notlce to App'é‘l‘laiit’fl’é’tﬂion'er € St !)F’. YinTehnole VH’ 6]
PA':'-’IC .. /C Pl ' -Qf"—dl}‘\a;df/i’-
e Take notice that your appeal has been fixed for P‘i‘él"ﬁﬁ‘i’i’ﬂry"tearmg,
1davi farguments/order before this Tribunal
S 2’7‘ 13 222, at‘?qu" .......

_ You may, therefore, apj)ear before the Tribunal on the said date and at the said
place either personally or through an advocate for presentation of your case, failing
~ which your appeal shall be liable to be dismissed in default

T
- wl___——T
_,,,\ ' Registrar,
&_; Khyber Pakhtunkhwa Service Tribunal,
Peshawar.
\-1;; )
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
JUDICIAL COMPLEX (OLD), KHYBER ROAD,

PESHAWAR.
No. .
APPEAL Nov.cov. R3¢ T o204y~ L
............... Wl s I.g B urrrrsssssnsssesssssssssssssesssesessess st sess s mmees e esree
Apellant/Petitioner
Versus
e q’» -4 TP‘—" £4. c,g.e.n freaees (}.P Z(.:..f....:'. ....... [l'P[( ............... P. Aot g Yousee
_ RESPONDENT(S)

Notlce tg An&ﬁgﬁlﬁeq one w;l:,e Wl )’Ml ........... — rl&j ............. pé}l@--é* .....
' P C“:L’f" " D 1)' )
[0 Ry i s T et !_nr\zt.unw

Take notice that your appeal has been fixed for E__l;ehmmanz_ hearing,
ts/order before this Tribunal

repli

You may, therefore, appear before the Tribunal on the said date and at the said
place either personally or through an advecate for presentation of your case, failing
which your appeal shall be liable to be dismissed in defauit.

men=—"

o 51 eyt S/

Registrar, '
/ Khyber Pakhtunkhwa Service Tribunal,

Peshawar.




