
Learned counsel for the appellant present and requested for22.07.2022

adjournment on the ground that he has not gone through the record.

Adjourned. To come up for preliminary hearing on 22.09.2022 before

S.B.

(Mian Muhammad) 
Member (E)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR Kliybcr Paifl/,u«I^,vva 

Service rrll»,ina|

/2022APPEAL NO. Oinry Mo.

Mr. Rehab Khattak, Incharge Special Education Centre (BPS-18), ''^u 
Govt: Institute for Mental Reiterated & Physically Handicapped Children, Pajaggi
Road, Bashir Abad, Peshawar.

APPELLANT

VERSUS

1- The Government of Khybcr Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunl-chwa, Peshawar.

2- The Secretaiy Finance Department, Khyber Pakhtunkhwa, Peshawar.
3- The Secretary Social Welfare, Special liducation & Women Empowerment 

Department, Khyber Palchtunldiwa, Peshawar.
4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.
5- The Director of Social Welfare, Special Education & Women Empowerment 

Department, Khyber Palditunkhwa, Peshawar.
RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA 
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH 
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME 
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019 
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL 
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVEIUNMENT i.c. 
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE 
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE 
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:
That on acceptance of this appeal the respondents may kindly be 
directed to grant/allow professional allowance to the appellant in light 
of the judgment of Apex Court and Notifieation dated 25.11.2019 from 
the date of devolution under the 18‘'' Constitutional Amendment to the 
Provincial Government i.e. w.e.f January, 2012. Any other remedy 
which this august Tribunal deems fit that may also be awarded in favor 

of the appellant.

IRil eci ito-xS ay 

S^egSstrair

R/SHEWETH:
ON FACTS:

ISFCThat the appellant is serving in the respondent Department as 
(BPS-18) quite efficiently and up to the entire satisfaction of his

1-

supenors.

That the Institutions of Special l.iducation were working under the control 
of Federal Government and after the Provincial Government enacted 
Khyber Pakhtunlchwa, Civil Servant (Amendment) Act, 1973 where 
under Section 11(b) of the Act ibid, devolved employees of the Federal

2-
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Government were declared Civil Servants of the Khyber Pakhtnnkhwa 
Province before the commencement of 18*'' Constitutional (Amendment 
Act, 2010) for all intents and purposes, fhat in this respect Notification 
dated 01.04.2011 has been issued by the Ministry of Social Welfare & 
Special Education whereby employees of the Social Wel fare and Special 
Education have been transferred to the Province of Kliybcr Pakhtunlchwa. 
Copy of the Notification dated 01.04.2011 is attached as 

annexure.................................................................................... A.

That colleagues of the appellant serving in the Directorate of Special 
Education Islamabad were allowed Health Allowance as the task and role 
assigned to the colleagues of the appellant was not less than the 
professionals of Health Department. That it is pertinent to mention that 
subsequently the Health Allowance which was allowed to the employees 
of Special liducation illegally stopped authorities against which 
colleagues of the appellant filed service appeals before the Federal 
Service ITibunal, Islamabad and the same were allowed vide 
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the 
employees of Special Education declared entitle for receiving the Health 
Allowance. Copy of the judgment is attached as annexure

That the I'ederal Government feeling aggrieved from the judgment of the 
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court 
of Pakistan which had been dismissed vide its judgment dated 17.01.2018 
with the view that “/w the circumstances, we do not find any error or 
defect in the impugned judgments of the learned Federal Service 
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently, 
these appeals are dismissed and the entitlement of employees of the 
DGSE, allied institutions/centers, NCRD and NTD to receive the 
Health Allowance is afflrmeiF. Copies of the judgment, compliance 
letters are attached as annexure

3-

B.

4-

C & D.

That the Provincial Government also approved I-lealth Allowance at the 
rate of one running basic pay to the devolved employees working in the 
Special Education Institutions from the date of their devolution to the 
Provincial Government. That it is also pertinent to mention here that 
colleagues of the appellant serving in the different Special Education 
Institutions receiving the Flcalth Allowance. Copies of the Salary Slips 
are attached as annexure

5-

,E.

That the Government of Khyber Pakhtunkhwa F'inance Division illegally 
stopped Flealth Allowance of some of the employees of Special 
Education Institutions against which colleagues of appellant filed writ 
petition No.4301/2018 (Na/eer Shah Vs Govt: of Khyber Palditunkhwa) 
alongwith some other connected writ petitions before the Peshawar High 
Court, Peshawar, whereby the Hon’blc Peshawar High Court issued 
directions vide order sheet dated 19.09.2018 to the respondents. Health 
Allowance shall not be deducted from the petitioners. Copy of the order 
of Peshawar High Court is attached as annexure

That in light of the directions of Peshawar Fligh Court, Peshawar, the 
Social Wlefarc, Special liducation & Women Irtnpowerment Department 
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa

6-

F.

7-
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for approval and the same has been placed before the Provincial Cabinet 
for appropriate order. That the provincial Cabinet approved Health 
Allowance to the devolved employees of the Special Education 
Institutions on 28.10.2019. Copies of the summary alongwith decision of 
the Cabinet are attached as anncxurc

That the Finance Department also issued Notification dated 25.11.2019 
in light of the judgment of Hon’blc Supreme Court of Pakistan in Civil 
Appeal No.811/2016 and allowed the Health Allowance to the employees 
of Special Education Institutions with effect from the date of devolution 
under the 18"' Constitutional Amendment. Copy of the Notification dated 

25.11.2019 is attached as annexure

G &H.

8-

I.

That in light of the decision of the Provincial Cabinet, Judgment of the 
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance 
Department, the appellant time and again requested the authority 
concerned to allow Health Allowance to the appellant similarly to the 
other employees of the Special Eiducation Institutions but the authority 
concerned is not willing to do so. fhat appellant feeling aggrieved from 
the inaction of the authority concerned by not allowing Flealth Allowance 
to the appellant preferred Departmental appeal but no reply has been 
received so for. Copy of the Departmental appeal is attached as 

annexure

9-

J.

That appellant feeling aggrieved and having no other remedy but to file 
the instant service appeal on the following grounds amongst the others.

10-

GROUNDS:

A-That the inaction of the respondents by not allowing the Health Allowance 
to the appellant is against the law, facts, norms of natural justice and 

materials on the record.

B- That the appellant has not been treated by the respondent Department in 
accordance with law and rules on the subject noted above and as such the 
respondents violated Article 4 and 25 of the constitution of Islamic Republic 

of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation 
of fundamental rights of the appellant duly conferred by the Constitution of 

Pakistan, 1973.

D-That the respondents acted in arbitrary and malafide manner while not 
allowing the Health Allowance inspite of clear directions of the Flon’ble 
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance 

Department.

E- That as the act of the respondents is illegal, unconstitutional, without any 
legal authority and not only discriminatory but is also the result of malafide 

on the part of respondents.
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F- That appellant has the vested right of equal treatment before law and the act 
of the respondents to deprive the petitioners from the health allowance is 
unconstitutional and clear violation of fundamental rights.

G-That according to Article 38 (e) of the Constitution of Islamic Republic of 
Pakistan, 1973 the state is bound to reduce disparity in the income and 
earning of individuals including persons in the services of the federation, 
therefore in light of the said Article the appellant fully entitle for the grant of 
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the 
grant of Health Allowance similarly to the other employees of the Special 
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any 
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant 
may be accepted as prayed for.

AvmhhAm

/
REHAB KHATTAK

THROUGH: M. I/J 
MIR ZAmM-8AFI 

ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.
n

lA

klD'El’ONENT

LIST OF BOOKS:

CONSTITU'ITON OF PAKlS'fAN, 1973
SERVICES LA WS BOOKS
ANY O'FHl-iR CASl- LA W AS PliR NliED

2-
3-
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

/2()22APPEAL NO.

SPECIAL EDUCATION DEPTT:VSREHAB KHATTAK

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions 

and on behalf of my client do hereby solemnly affirm and declare that the contents 

of this service appeal are true and correct to the best of my knowledge and belief 

and nothing has been concealed Irom this Honorable Court.

/
'V n

MIR ZAMAN SAFI,
Advocate

High Court, Peshawarm A\i/\
O'

^ T=r 'inr -
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r BETTER COPY OF ANNEXURE-A* »

No. F, 11-19/2011-Coord (Pt) 
Government of Pakistan 

Ministry of Social Welfare 4& Special Education

Islamabad the T' April, 2011

NOTIFICATION

On reorganization of Federal Secretariat in pursuance of Constitution (Eighteenth 

Amendment) Act, 2010 (Act No.X of 2010) the following Centres under the 

Ministry of Social Welfare & Special Education are transferred to the Social 
Welfare & Special Education Department Government of Khyber Pakh runkhwa.

1. Special Education Centres for Mentally Retarted Children, D.I. KJian.
2. Special Education Centres for Hearing Impaired Children, Swat.
3. National Special Education Complex, Mardan.
4. Vocational Training Centres, for Disabled person, Mardam
5. Special Education Centres for Visually Handicapped Children, Kohat.

■ 6. National Special Education Complex (PHC, MRC, VHC & FIIC) Peshawar. 
7- Hostel Facilities National Special Education Complex, Peshawar.
8. Vocational Training Centres for Disabled Person Peshawar.
9. Special Education Centre for Visually Handicapped Children, Charsadda..
10. Special Education Centre for physical handicapped Children, Abbottabad.

(Muhammad Altai) 

Section Officer (Admin)

ATTESTED
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111 ihc Federal Service Tribunal,.lilnniabad
-.: Ap,>q»ls N...-V..S lo 57.1; 751 lo lo ‘J I S. 9 I B-A, 91 9io^

94.1. 998 to!Q45. 1 108 to 1 179. 1224 lo 1243. 126.*) lo 1325, ^327 
-- lo 2350..2;>52.U) 2:»08<'v:236S-A, 2.169 lo 2'WI3. 2446 lo 2484 &

24S7 to 2501. 250S lo 2520(R.)CS/2016 with M.Ps.

------- Nii.sr:i(,'I'iiliir •.iiul Dtlicr.s

A'cr.sw.s

Sccrcl.Ti-y, CnpiUil A«liniJiiiirn*ii6» & Dcvcloi'/iiicul Division, 
Sccrcl:u;y, Imiuwicc Divi.sioii :iiul ACPlt, Ishimabiicl.

■ ^5 ••

V

■ Dale ofliisltlulion : 04.04.2016, clc. 
Dale oflicarine

r.
'fr-*//; 17.07.20'! 7 

Date of Judmneni : 18.07.2017 Ki

Syed Rafiquc Hussain Shah, and 
Syed Muhammad Hamid, Members.

. Mr.
appcllanls.
Syed Zil-c-Ilusnain Ka7.mi, Assislanl AUO|rncy 
General for Ihc respondents with M7s Arshad AiYum. 
A.s.si.slant Director. CA ct DD, Naveed Akhler. ScYho.n 
Orficcr, finance Division. Axliar Naclecm Avvp. 
Assi.ilant Accoiint's Officer and Ivluhammad Jabbar. 
Senior Aiuliior. AC.il’R a:; D.R;;.

.nincMi'^N'r

Before:

5
Muhammad Anwar Mughal. Advocate for, the 1Present; I

i;fi
I

K

im.S.SAlN .SHAM. MKMHF.K:- V/illi IhLs jtuluntenl ;■SYF.D UAFIOTIR
shall decide the above titled appeals. The. facts givine rise to the present . 

appeals arc Ihal lhe Prime Minister of Pakistan approved paymcnl of HMlth 

Allowance 19 the institutions providing.Hcalih Sc.'vicc.. in the year |012 ^
and the Finance Division issued nolificalion No.2(13)R-2/20l 1-777 cjiUcd 
06.02.2012 for grant of Health Allowance, equal to one, basic pa^ of 
running salary lo the hcalUt, personnel in the employment of Fcijlcral |

.r. 01.01.2012, in .".ddition io the exi; ting

we

• V
; 'j
. I
t:
i»Government in BPS Scheme w.e

. pay and allowances in BPS .scheme..Meallh allowance had been paid ti the 
contemporaries of the appellants in other Government Hosp lals inelujling.

.-.I

crJtL. ;i. ICT. Ihikistan Railways and I'ei

disconlinuejil lo
PIMS, Federal Govt. Polyclihie. CDA 
Govemment Services Mospiial. Islamab.-icl. etc. hut it v/a.s d.| 

the present appellants vide impugned orders dated 08.08.201|4

4T?£STS|). .

•I

. 21.03.701^

-vu* '*';;; ' iwimai

/
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.■5651.. 57.1fl<K:.S/20ir., i;lt.

s
V' Ns, •/ r

‘Vflli M.IV.

^ -‘^ .rllWniutl orni,cchMa(c GcMcn.I c.r 
llic ACl’R, Islamabad •Spcoi;;! liilucalioii (UGSli) lliul

Marled paying ihc said Allowance lo llicsc personnel"iiii cMccI rniin Ol.lil..^ I'lr; • iliMa-iiniiKiiivi. 1
CA.viDI5 Ihc employees of OCiJE started a

,3.„,.,0,, a.......a.n.ca,,',. An„„a„c>. ,„ a,,

1 , o"“"“T'r c-,,.,. a,a. via„ or
nc,,o,« and ,,.o hems ,c„d«,o,. by ,hc„, „„vuli„s Heal,I,

S=rv,c« ,0 „.o dimblod am, apocim ehildro,, wi.l, of,ce, r,o.„ 01.g,,20l2

_ ACl k vide leer dated OSiOS.aO,., i,„„„„ed .„e Di.ee.or Gc.er.l, DCSE 
to Fmaace Diviaioo had provided hudpe. .................. ,he yea,- 20,.,-
-015 ror .,h= said Alioivimee. henee. ,he paymeiu of said Adowai.ee be 

•Mopped by submitting llic

iieiinii op Seerelary 
Uilating.ihematter %viih him who

. and the aGPR
V

computer changes ihroiiph coneerned DDOs.
. ■•'^‘'■‘•"‘“"‘'‘‘"'^‘‘‘c^rbvulge't Ibr the said Allowance 

bul ,l.e CAelDD parked ,he biidpe, and later on allocated'the same to som'e ''

other orpanipatlo,.. Uehip ap.erieved ofstoppiise of the .ale Al.owanee vidL 
letter dated 0S.0S.2014

ijubscqiicntly ihc Finance

Ihc aflbclcd .employec.s njed Wru Pctilioif 
Noa784/20I4. 3:t58/-20|.l and 4007/201.1 ,vhieh wore .li.spu.set.r oP by ill 

Mon-ble lsl.nmabaO High Conri. l.Mamab;ul vide order da.ed 17.0y.20l5 i.t 
the folloAving manner:-

I.\x.\, .N.\:c xjjj.

e,o,.psJm')L 'tl„«e^pm,-S Snvcrti’r^mm

.nrrord an opportimily of hearing to an authorized ' 
icprwcntaiivc ot ihc petitioners and, ihercaAcr p:w.s a

.■i‘:crctary shall. .
inter alia, la.kc into consiclcraiion;

a) Ok affidavii dated 26.3.2015 lilcd by ihc Sccrciary 
Finauec. during die pipcccdinp.s before this Cpurl;

b) tl-.e Pael that in some ca.scs the Mealllt Allpwancc 
'va.s Paul 10 il;c employees by tlx Aul'R pursuant
:o ir.e approval given hy the C.^PD:

.!

.1.

•I.

•• !c; Th-c .-equest iniulc by aiul un bclinlP oP the 
petitioners liial in the cireumsiancc.s recovery of 
die Health Allowance wpidcl cati.sc immense 
haril.sliip: aj«l

d) TIic lact that the petitioners arc employees of 
Ji T"T’irvy’TrrnV''''’'*'’’'''='’' ‘Icuar.ineiH!: aiul entiii-s , under ihc

#>] !

' ‘.i

1/. uoa:r-•

fA
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. Willi M.fa.s.ii lo ci>:-f . .3

T,'

«..n.vo. ..f CAm) 

licpiirliiicivi or ciiliiy soparalcly.

....

- 90-clnys.’":
X.NN

•nic Sccrel..r)' r.A«*>l.’ “'Ar ,i..n
onpoAumiy of I.C»ri,.p .n '!« m...,ori,.cd ,c,.ro»nl.-.Uvc=

^ ^ • I » #\n o/\iA n’lssctl tlic order .
■ pclUioacr. (,.o- . .

.... 2103 2016 ami tolarml ihc CAiOD’a Imicr Oa.ml 13.03.201

allowino llcalll. AUov«i.cc.,o .lie I3GSU cmployccii imlawfal aomm- 
„1^, volO al. irnilo aaO Oimc.cO ll.c AOLl. lo .caovm .1,0 s..,.l

Allmvancc from llicir salaries ii. easy iaslallmonls.

1„ .his hadWrop. .he appellah.s Hiei .he h.s.a...

i

\

•V N.N.N

liiO rceorti :iiui lAilordinL; dto

of

m
M'W
%•

i-'liippcals wllli Si

2.
the following prayer; •■■Il ls therefore, ...os. respeelCelly prayml .ha. Iha

appella... »U«e6 « Heellh^

Ihcrcibrc. be sel uskIo ii.j. „..iUl i'.Uowan«
of rwpor.dcu ' ^.^a^rjes of appcllunls, ia
and recovery ,‘incinlcs of locus
malafidc. illegal. , uuriasoniblc. arbitrary.
pocnileiUiae, unfair, uiyus c^iiiled lo receive
5rsah.r ^r^mc l. hee,,. ..hhorawo ....1
Slopped Irpm paymciil."

„„„.h:oou,.sol for .he appelh.n.s a-^uerl h.al O.e
Servants tinder Article 240 of ..

, 1973 and covered mder :
entitled to all pay and | . 

for iis cniployce.s. l-[»rtbcr i

O.M. 1
and <(learly j 

icl] in
:bul despite llje Slid -

deprived nl idtc ;
■I ;

.y;

. ;

1

The3.
being 1-cdcral government. ■ I •

Consliimioh of-he Islamie Repuhlie of Pak.s.an.
tehoo 2 (« of Civil Sereaa. AC. -023 ..ere or

..,„e,.„ees preserlhcO hy Fe.lerai Ooverome... 
ce.ed fl.a. ni.ah=i-el rUree.ive eo,..ah.e<. 
■Noi(l3)R*2/^011 dated 06.02.2012 was

. sliptilaicd .ndmi.ssihiliiy o'
employment of federal Govcrnmcnl

,be l--m;..KC Oivision. U.o appell.ml..

1

Ministry of Finance
nnambiguous

all liealih personof llcallh Allowance lo al
in 131’S Sclicine

were
nolirieaiion !

fee,.,, 1.'

f-edcral'3'
• • i
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y*

•4 : •"''^'«57J(|<)C^;/;lOIr^ cIc.wal.M.l^\.^^;

; S73ftKs>20,3, inr,., ;™' sr,7 ,„
■.05„ycs.20U .,„a ,,„..ed Tor ,l,o ■ „,„d rclicT Tl.r .lo.,r„c,l 

».<ncnily .ircuccJ (I.;,- ii,e rcspoiulcni-Financc Division

counsel (or ihc

l lsy (.()_ 1251 (j;)csv2015 3«1 to

counsel 
v.-ns hlowini; hoi 

on Ihc uncha.ul.iilK.d ud,„iliecl ;,he claim of
p..i-.'. •.» l!,' Ilj,;;,. p;,-;nvij-c.

•nitl cold in ihc sninc hrcaili as.
«l>c .ippcllanis ir

cummcnis lilcd in die IlmVhle

UK ,vnc "-y 'Iddlmcd’■ claim vide onlcr dalcd 21 01 '’nic i r once ranted an . , 2I.U3.T.0I0. Me contcndc.l that the henem

«r „„ or ^ ............ .. -n.o

.'•Old ab inilio, coram-.u.„.j,.dice and
sviilulrawal /

Islamabad High Court.
5

\

iinjiugncd order.s were 
having no saneiiiv oT law

M-'Ppnge or ...alary amounted m .mui.shment wind, could not 
be .iw.ardcd without adoplinj. the

a.s

due prncc..s.s of law provide-,I under (he
le-'iatey and iJiseipline) Unle.s, l«J73.

nie .tppc-d.s were rc.si.stcd by the re.sppndcnts. |i 
uinl ihc Siiid nllowmicc w

CJovernment .Servant.s CI-lTie-:

•i.
’v.a.s slatc'd

r lo the appell.mus ns they did n^'

r £ : -~4
... .he h„ 3cc.or rod melodcd I,. SCedulcl. .v.-o, to,tor duhn.il.cd d,a 
.1.0 HooUt ALowodco ,v.t. tllorvcd prdvao,.oK.v. .to ,,ppolt.,..„ ty ,t.

Division’s letter dated 06.08:2012 butAGPR on the basis of CaDD

subsequently that Division scat a reference
to the finance Divi.sioa to seek 

Mnee vviiich regretted thens concurrence for admissibility of Health'.Allow

same on 14.03.2013 on .the ground that tlicy were involved.in the. process 
of od.,o.,.io„. .roloins ,0d roh.,l.ili„„i„„ ,.r dkotiod-otitlrc, ,„„l „o,.»o,„ 
Wi.t ..■sot.h.ics Tod, l,o„oo. oo„ld.,.,„ 1,0 doolorod to.ott p..r.,o.,no. lo 
become entitled for the said allowance. Tlie CADD on 13.03.2013 in its 
oo,.„o„„io,.,i„„ ,0 AGPR Cd„vo:«d O.,„o,io„ of ,to ttott Allow;,„od ,o
DOSE omployccs wiitou, ooncurrotcc of .to Flnnooo pivisi.-.,,: and iho - .^\

AGPR made provisional 
subsequently (hsconlituicd tiller vcriUc.iiion

rnyment to the appellants, which was

of eiuillcmcnt in order io 

personnel. It was
submitted by respondent No.2 ihaf health allow.-.ncc w.a.s granted will, ii,c

. i

prevent the misuse of this allowance by non-cniitlcd 1i.'j

! ■ ■
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;
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ImiJiicr. iliiouglj :i summary, spccilically moved 
Ihree 1-edcruI Governmern HospiiuU i.c. r>akistan Instiimc of Medical 
Scieoccs.-H.G. PoJydiuic a.ul Naiioonl lhsiimic of Rclurbilitaiion Medicine 

V - n^e Dircetonne General of Special Cducalinn & Social Wcinn c. l.cinc an 

^ Ctlnealmnal body. de.dt wid, ' d>c.proccs:. of cdMcaiion. irainins and 
rehabiUm^ of disabled cJuldrcn and penions Aviih disabililics, which was 
u.rncd «ut.by ^nu.hi.pro/cssional .cam inCudine rcachcr,. profcsionak 
doUOi^. adminnura.ors, miniaierial and supj)oriive / aneillao' Malf did
fall w,thin the ambil of health organization and could not be declared a.s 
•licullli personner

? .. i
■L ■t

approval ofUic J'j imc : - iVId
. ‘‘ 1.

■■

nut

■In tjet the ;;aid allowance. The 
AGPR in Its parawise comments submitted that the identical 
Farkh F. Lodhi. etc.'vs Secretary Finance were still pending before the
Hon'blc Supreme Court of Pakistan. '

re-spondent NuJ i.e. 
i eases tilled Dr.

vl

Ii
5. We heard, U^c learned counsel ifor Uic partibs and perused Uio\

.'■T'.record. ?>•

The healilv allowance eiiua)6.
to one basic pay of running salaiy 

was granted to the health personnel in ijic employment 
Govemmeu. in Itl'.S .Scheme, with elTeel from 01.01.2012. It wa.s made, 
admissible to non-clitvidal cadres. In reply to a

■mof Pcdcrid

query raised by AGPK vide
. letter No.TW1S-64/CSI;IP/HPS/201 1-12/186. dated 12.03.2012. the

...Regulations Wing of Ihc Finance Division vide U.O. Np.F.2(13)R.2/2012- ' 
172 dated 27.03.2012 furnished dcrtnilion of the heallli personnel by slating 
that •health personnel’ meant a persons who held a post in any institute or 
organization delivering scrvicc.s in the. health sector and included in 
Schcdulc-I, but did not include person wlio wa.s on ciepulalion to llic 
Federal Government from any Province or other authority and who

t •*

; i
I i

:■! a

was. on
was paid from contingencies, 

i any Province or oilier 
authority nor have been, engaged on contract,or on work charged basis. 
They arc also not being paid from contingencies. On the contrary, they arc 
civil servants under .seelion 2 (b) of the Civil Servants Act. iy73 tuul tire, 
delivering services to the disabled children / persons. Tlic beneficiaries / 
appellants comprised of Academic and Administrative Cadres. According 
to the definition furnished by the Finance Division vide their u.o. dated 
27.03.2012 tlic oppclltinls ar.c entitled to.health .allowance. In pura.'i-6 &. 7 
under Facts of parawise comments Filed before the Hon’blc Islamabad I llgh

: ^ :

•. I’lr

contract, or on work charged basis or who 
The appellants arc neither dcputationisis frorh

i

I!

1.;':
•i-

i

I

Ml .-r
i

. -
f ■

‘i
i
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5«.o57.T(R)C.S/20,r,c<c.wUl.M.,.,.

^, ■•“ hj-a -ror dose ro, n„,„oi;,i y«„ “oiins-T"'''”'’ 
cJoncc UkTnis / DOs-„„j r„,L , ’

raililon or HPA Icoviii- »rn.N,5J.3«

und cnr -<■
1C cntcna of cniiilcmcnl of HPA 

oodcrsiandin,:. o.O. kllor. doled OS.OS.2014 
Organization to AGPR for sio

in Writ 1‘ciition

S'..
(now
came

R•IS j)cr DFA (CaDD) 
was issued by FA's

“ - do.,, or Aora ,o .irjur^ “ 
cniiilcmcni. It wns prayed il.at the petition 
CADD & OG.SI-. therefore, the l.in;, 
of responUenLs. Now the Finance

I
i:on the said letter and deeide V,

'va.s.an adinini.strative i.-;suo with 
Oivi.sion be e.Neliidcil from 

Divi.sion |>as c
nee

llic li.si

~^'^‘:T,.zLzrzrF'’’“'"~
iogtt.mato rielu.s. a large number »f employees 

similarly placed.

l!IIMI
nppcllanls of their mio( the Federal Government,

d.o rr;T t'd "'■= «-™-)..4 0«r„..cilon bic Isl.imabad M.gh Court. Islamabad and the
Tribunal. Tliis

mt=?\

1
Federal Service f:

seems to be discritninatory treabnent offending Article 4 &
on of Wamic Republic of Pakistan. 1973. Furtlicr the

appellants have been directed by

H
25 of the Conslituti r :‘ ! JI

I:"-respondent No.l to. refund the paid 
nmount wh.ch ts against the principle of locus pocnilcnliac
Hon-ble Supreme Court of Pakistan luis. consistently bold that thebenent

^^upon created a vested righl which could not be

passed by the competent authority without an

because the

once granted and acted r.
I

a civil .scrv.ani. even under erroneous order
any lault on the pan of civil 

rsomeS -eve,,, if .l,c bcclicial onlor was 
sviteqacMly wi.l.drawi. o.-R-c.Incdl'wc arc r„r.inc,l ,o ,aka ,|,is view i„

11.4 lislil of ,l.cj„d5,„cm or i I„,.l.,c s.,|.m„c Cour. orPakis,:.,, rcpclcd i,.
PLD 1992 SC 207. Hence, .o tl.is ec.cnk .he hnposhed orders ere no. 
legally sii.ctain.able and liable to be set aside.

7. ^ We would like to make an cmph.-isjs on titc judgmcnl.s of the
Tribunal in Appeals .No.224(R)CS/2015 and 3S1 to 405(R)CS/2016 dated ■

.’icivant could not be I

!' i;
i-

.' 1

AllESIEfi ' i !
*■

U"r-.! \ .-t



r.'‘. r*'4r Vr.r -•.W,u.5 II’ /
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/ (H) • •»05.10.2015 :ino l-1.12.2UHi ••'licrcin ihc coiuio'vcr:;)- rclatinii lo Health | 

.Mlowancc has alrt-acly heci; rc.solvcd. When confroiucil with the said tael, 
the fcsponclcnis have lailcd to deny the laci. As sucli, the action of tljc 

respondcnis apiicars lo be ineonsisient in the nijlu of the aloiemcnlioned 

judgments on account of Article 25 of the Constitution which guarantee j 
e.iual rights nut eciual protection of law for cvei7 citizen. To ensure 
uniformity, rule of consistency must be applied while considering the ease

. 11,.- in.iiM.I.- Ap.-.X f.Hiit vill.: it;; ,in.l|;iiienl in lUo
1996 SCMK 11S5 has already held that "rule ol good

;i:|j
I, i-r- .••.

»I;;

Vi

ill" lliO

ca:ic reported as . .
. uovernai.cc demands that the bonents of the said deeiMOn bo extended lo 

other civil .servants also, who may not he parties lo the lilignlion. instea^d of/ 

compelling them to approach the Tribunal or any other legal forum. Hcficc; 
the claim of the appellants is required'to be decided on the same analop / ;; 
principle as framed in the eases of Dr. Farrukh Fiaz Lodhi and others by the 

Tribunal vide jis judgment dated 05.19.2015, 11.01.2016.and 14.12.20Ifi.

Foregoing, in view and following the rule of consistency, Utc ‘ 

dated 21.03.2016 and 25.03.2016 arc stcl aside ivilh j

1: .I!

Ji% * '

• iiH::V

iiM-h
■

S.
O

ittipugncd orders
direction to the respondents to continue the Health AllowUncc already 
granted to the appellants .since 2012. and lo refund all deduction made in 
eoiupliatice with the impiigncd ordcr.s svitliin a )>crhid of uiiu niuntli Ironi 
tltc hate the copy of this jiiilr.iiiciit is ivceivc.il in their olTiec. .Since the main

\ t*

• ‘

:

appctils have been accepted. Mise. I'ciiiions arc also accepted.

Jiidliiiiciit to apply all the tilted appeals iniilatis tiiuUindi.s.y.
•J. !;.

■i'hcre shall be no order as to costs.10.:
Parties shall be informed accordingly.
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05.10.2015 and 14.12.2016 wherein the controversy relating to Health 

Allowance has already been resolved. When confronted with the said fact, 
the respondents have failed to deny the fact. As such, the action of the 
respondents appears to be inconsistent in the light of the aforementioned 

judgments on account of Article 25 of the Constitution which guarantees 

equal rights and equal protection of law for eveiy citizen. To ensure 
uniformity, rule of consistency must be applied while considering the case of 

the appellants. Since the Hon’ble Apex Court vide its judgment in the case .
i SCMI^ 1185 has already held that “rule of good 

demands that the benefits of the said decision be extended to
reported as 1996
governance
other civil servants also, who may not be parties to the litigation, instead of 

compelling them to approach the tribunal of any other legal forum 

the claim of the appellants , is required to be decided on the same 
analogy/principle as framed in the cases of Dr. Farrukh Faiz Lodhi and 

others by the Tribunal vide its judgment dated 05.10.2015, 11.01.2016 and

. Hence

14.12.2016.

Forgoing in view and following the rule of consistency, the impugned orders 
dated 21.03.2016 and 25.03.2016 are set aside with direction to the

8.

respondents to continue the Health Allowance already granted to the 
appellants since 2012, and to refund all deduction made in compliance with 

the impugned orders within a period of one month from the date of copy of 

received in their office,. Since the main appeal have bethis judgment is
pted Misc. Petition are also accepted.acce

9. Judgment to apply all the titled mutatis mutandis.
10. There shall be no order as to costs.
11. Parties shall be informed accordingly:

TSLAMABAD ATTESTED18.07.2017

/



; 1

I

i!•i'3^'4^ ■:

' :i■/ i!Muhammad Attique ur Rehman I;;
J
il■i ■ (in.C.A.811/2016)etc.
1;

...Respoiideiits(s) f::

iMr. Sajid Ilyas Bhatti, DAG 
Syed Rifaqat Hussain Shah, AOR 
Ms. Saadia Kanwal, S.O Fin.
Mr. Abid Hussain Channa, S.O Fin. . 
Mr. Sajid Javed, Asstt. Legal Fin. 
Mr. Abdul Razzaq, AAO MEG 
Rawalpindi .

For the Appellant{s)
(In all cases) it

ii

j

r

For the Respondent(s) In-person

. For the Respondent(s) Mr. Muhammad Ilyas Lodhi, ASC
Malik Itaat Hussain Awan, ASC

j

■■1
i .

(inC.A.216/16).

■> 'Mr.. Muhammad Makhdoom Ali 
Khan, Sr; ASC
Mr. Sikandar Bashir Mohmand, ASC

Amicus Curiae:

i!17.01.2018.Date of Hearing ]•
■

IJUDGMENT 1f
UMAR ATA BANDIAL. J.— By leave of this Court 

granted on 23.02.2016, 01.4.2016 and 12.12.2017 in the. 

several connected appeals before us, the appellant Federal 

Government challenges the judgments delivered on common 

questions of fact and law by the learned Federal Service Tribunal ', 

05.10.2015, 11.01.2016 and 18.07.2017. The judgments 

impugned in the connected appeals declare the respondent 

employees of different institutions functioning under the 

Directorate General of Special Education (“DGSE”) to be entitled 

to payment of Health Allowance graiited by the Federal 

Government vide its Office Memoranda dated 04.02.2012 and 

06.2.2012. These Memoranda are issued by the Finance Division 

(Regulations Wing) Government of Pakistan pursuant to 

approval granted by the Prime Minister under the Rules of ' 

Business, 1973. It would be useful to reproduce the two

'I

;!
i;

on

r
1:

3

5.
I

i;
I-

f
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ii!
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!• J:'ii s;3' memoranda containing the terms and conditions for the grant of !:l^'1* *
; 1■<:

Health Allowance to eligible persons:rf

t
6 s'Gc'vemment of Pakistan 

Finance Di’/ision 
(Regulations Wing)

i:
i

Islamabad, the 04‘'' Feb,2012F.No.2(13)R-2/2011 1
i!OFFICE MEMORANDUM i- t

GRANT OF ADHOC AUnWANCE EQUAL TO 
ONE BASIC PAY AT THE INITIAL OF THE.
SCALE TO THE HEALTH PERSONNEL IN BPS

(Subject:
?

SCHEME. I
■ ?I I:The undersigned is directed to say that the 

Ordinance No.VI of 2011 that sanctioned the Career Structure for 
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. 
Accordingly, CSHP is no longer in the field and all health personnel 
have consequently reverted to the BPS scheme. In order to 
compensate health personnel for tlie loss of benefits sought under 
CSHP while preserving their status as Civil Servants, it has been 
decided by the Federal Government to grant adhoc allowance equal _ 
to one basic pay at the initial of the scale to the health personnel 
in the employment of Federal Govermnent, in BPS scheme, with 

' effect from l-‘ January, 2012.- This will be in addition to tlieir 
existing pay/allowances in BPS Scheme.

2. This Division’s OM No.2(13)R-2/2011-698 dated 17th
November, 2011 may be treated as withdrawn w.e.f. 26.12.2011.

Sd/-
(M. Munir Sadiq)

Deputjr Secretary (R-I)” ^

|:
I

i

■

i:
!)■ ■

15
ii

ii• !

Ii***

“Government of Pakistan 
Finance Division 

(Regulations Wing)

Islamabad, the 06th February,2012 

OFFICE MEMORANDUM

GRANT OF ADHOC ALLOWANCE EQUAL TO ONE 
RASIC PAY OF RUNNING SALARY TO THE HEALTH
PERSONNET. IN BPS SCHEME.,

In continuation of Finance, Division s O.M. 
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by toe 
Federal Government to grant benefit of one basic_paY of runnigg 
..alarv a.s Health Allowance to the health personnel m the 
employment of Federal Government, in BPS scheme, with effect 
from l^t January, 2012. This will be in addition to their existing 
allowances in BPS Scheme. Also grant of stipend- amountog to 
Rs.50,000 per month to the postgraduate residents and Rs.24,000 
per month for House Officers respectively w.e.f. 1.7.2011 will •
continue.

i-:

. F.No.2(13)R-2/2011-777

1:
ii;

i!Subject:
■I

e
li

i;

i:

■ i:;

|i;

i:bSd/-
(Manzoor AJi Khan)

Sr. Joint Secretary (Regulations)”

(emphasis supplied)

Learned Deputy Attorney General has contended

r

;;i

)'■;

2.

that the Health Allowance granted by the Federal Government is

available to health persomiel in the employment of the Federal

Government in the BPS scheme at three hospitals established in

Suprense Court 0? PaKiSisn



*■:

Islamabad, namely, Pakistan Institute of Medical Sciences 

(“PIMS”), Federal Government Polyclinic (“FGP") and National 

Institution of Rehabilitation Medicines (“NIRM”). The employees

3
31

I,

i:

at these hospitals do not have a career structure in place ^ter 

tlie Career Structure for Health Personnel Scheme Ordinance,
• I

|l!;

i'l
li:

2011 (“Ordinance”) lapsed on 26.1.2011. The Health Allowance 

accordingly granted by the Federal Government as a form of 

compensation. It is clear from the two merhoranda dated 

04.2.2012 and 06.2.2012 reproduced above that the Health

However, 'die

t-

was I-

,i I'l

I
•'
H!•!■ I:

Allowance is granted to “health personnel”, 

composition of the category of employees that are, eligible for the 

benefit has not been provided tlierein. The respondents who

i| i;
!

1^'
are ;;

i;
I;

several hundred in number are rmrepresented by counsel. In 

view of the fact that a large number of employees are affected by 

the instant controversy, tlie Court has sought assistance from

!•
ft

1
:1 !;■

■ i!
1:a

Mr. Muhammad Makhdoom Ali Khan, Sr. ASC and Mr. Sikandar

curiae in the matter.

. il
• fl.

Bashir Mohmand, ASC as amicus 

Mr. Sikandar Bashir Mohmand, ASC made able submissions
1

f.-.

before the Court that highlighted important facts and, 

record which simplified the controversy ,
|.

documents on
§

appreciably. -'i

it
It transpires that an Office Memorandum dated 

27.03.2012 by the Finance Division (Regulations Wing) clarifies 

that the term “health personnel” used in the above mentioned 

memoranda bears the meaning given to that expression in 

2(b) of the Ordinance. This definition refers to tlie 

of Scheduled to the Ordinance which specifies the 

service providers who qualify as health personnel. A perusal of 

Schedule-I shows that five categories of' service providers are

3.

Il
I-

:ii

i3
-I i:?

h;
Section 5 ' hf'

I";
contents

ilI
I

3
■'.k.

!l
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I iii
/ , I’

Bclassified as health personnel, namely: Doctors, Allied, Nurses. i:
r h'

. Aft 
ft ■*

;;;
Paramedics and Support. The sendees specified ' under the 

of Paramedics and Support include Teachers,
4 a

categories

Audiovisual Operators, Technicians, Librarians, etc.

■V/

I 0
healthThe administrative- Ministry for the 

institutions of the Federal Government at Islamabad is the

4.

i;
■ S

Ministry of Capital Administration and Development Division

admitted fact that vide order dated

t
! ■ i;

(“CADD”). It is an 

13.03.2013 the Ministry of CADD granted the Health Allowance
V:

1 1

s; 1:to the employees of the DGSE and its allied special education 

centers/ institutions including National Trust for the Disabled

[
h
I;

i;
;■

I(“NTD”) and the National Council for Rehabilitation of Disabled

thereby

I:
•:

respondentsThe were(“NCRDP”). 0Persons
■ B

beneficiaries of the said grant and were paid 

effect from 01.1.2012 until

1acknowledged as ii
[:

the Health Allowance with 

27.10.2014, when the Finance Division informed the Accountant .
I
•i:
J:General Pakistan Revenue (“AGPR”) that only health personnel 

Federal Government hospitals and clinics

• l!‘ ;!!r
wereworking in 

qualified to receive 

correspondingly

said allowance to its emploj'-ees as no budget allocation for the

9The AGPR ?!the Healtri Allowance, 

instructed the DGSE to stop payment of the

i! •Is
i;-;
51.

5?

said emolument had been made in the financial year 2014-15.

The discontinuation of their Health Allowance was 

taken to the Islamabad High Court by some of the respondents.

1
l;,
1's

I5.
E:
1.

■Vide order dated 17.9.2015 the learned High Court referred the 

the Secretary CADD for passing a speaking order

^ ■

dispute to

thereon; and tiH then restrained recovery of past payments of [i
i;:

Health Allowance from the affected employees of DGSE and 

allied centers. The Secretary CADD heard the parties and by

I-the

I
ai:i's

■

attes ii;V i- Senior Courp.Spndrate 
Supreme Cousrtif^-akistan 

ls.iamEbad
aKi|



■1

entitlement of the i! liSi' 21.3.2016 rejected the fSorder dated i
respondents to receive the said allov/ance. The principal ground

engaged in

■

ifli r:?!t '!I! 5of his decision is that employees of the DGSE were Iv
11

to process of education, training and rehabiUtatiOn of disabled

did not fall within the ambit of a health
children and therefore 

organization. The respondents 

order befpre the learned

ilsuccessfully challenged the said. , 

Federal Service Tribunal which has,

, by the impugned judgment dated 18.07.2017 declared .

the grant of Health

i;

inter alia,
% entitled to jithat the respondents are ;;t-

Ii!Allowance.
ii!General has contended i:iLeanied Deputy Attorney6. i;i

iof the Ordinance that had provided a

js and paramedics working in 

granted by the 

to the said health

4career
that after the lapse 

structure

PIMS, FGP and NIRM, the Health Allowance was 

Government as compensation

>i ;;s!i;■;!

■3
for the doctors, nurses

13
;!!

IFederal Ishow , anyunable to I!)however,

issued by the Ministry of CADD or 

restricted the grant of the Health

He was.personnel.

contemporaneous

the Ministry of Finance

P;
r

direction
■ 3

5that

to claimed employees of the three hospitals

, the definition of health 

Office

Allowance to 

specified by him. As already noted above

.1
i
I

I
the Ministry of Financepersonnel provided in 

Memorandum dated 27.3.2012 is wide in scope
1'and therefore

i?

unhelpful to his plea.

.We have
definition , of “healthexamined the 

id memorandum dated 27.3.2012 from

17.
lii
P!

personnel” adopted by sai £1I'
which is to the following effect: s

Section 2(b) of the Ordinance

“b) “health personnel”
institute Of organization 
senor and included in Schcdulc-I. bu. does not utdud.:

who is on deputation to the Federal 
r other authority:

J

person who holds a post in 
delivering services in the health

Kl:means a f'li

i-i3

■Ii) a person 
Government from any Province or ot

ir;:'

i'
i;'.

iSenior Cocrt Acs^iaj;^' 
Supreme'Coi.irt

Isiamsbsd .
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|3
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t!
11

* workii) a person who is employed on contract, or on ^ 
charged basis or who is paid from contingencies.”

t
r .

1 ^ T definition of healthIt is noted that the; foregoing8. ;1
any institute orpersons holding posts inpersonnel covers i

organization who are doHvering services in the health sector that
I,
i’the Ordinance. Learned Deputyincluded in Scheduled to

General was unable to

employees of the DGSE and allied institutions/centers,

paramedic and support staff 

health personnel according to

tare ■;!

distinguish the respondents, i;
iiAttorney i;d■ I

Jwho are
■ !■

il
NCRDP and NTD, from the 

that qualify as

■li
ii!:!!i ■j!positions

Scheduled to the Ordinance 

that education, training and rehabiUtation of disabled persons

the health sector. These services fall

R. ;i ►i

. It is not denied by the appellant i

I
■i
t;
f;

services provided inare
of Scheduled to the Ordinance and therefore

within the terms
the providers thereof qualify as health personnel.

Accordingly, not only do the respondents fall within

of Finance, Division

I?
1:
i:1 I,

9. a rthe category of persons who are,, m terms i fi
1;06.2.2012 and 27.3.2012, eligible for grant of

Memoremda dated 

the Health Allowance but their'

■ r s:
?:entitlement has in fact been

• }::
V; .

iadmitted by both the Ministry of CADD and Ministry of Finance. ■ i;?a
entioned letter dated 13.3.2013 issued ■i iiiiIn this respect the aforem 

by the Ministry of CADD is
il

is referred. Also the affidavit of the 1-;
il!■!

I'• ■•.II
■ x-y of Pakistan filed in the 

Court’s order dated
Secretary Finance, Government

K;
to that

20.3.2015 passed in Writ Petition No. 4007 of 2014, specifically
Islamabad High Court pursuant

1;!

iPrime Minister videthat the proposal approved by the

dated 25.1.2012 did not restrict admissibility of the

of the three ■ hospitals

records i.f:
ilrSummary 

Health Allowance to 

(identified by

5E.
the personnel 

the learned DAO). For that reason the Finance
1.;;
■ .•

i'.

i

I
i' -r-m

fiSenior Gpu
' Supr2!'r;$ CE ,i:i

islnn':
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■£> Division Memoranda dated 04.2.2012 and 6.2.2012 made the 

allowance available to all health personnel employed by the /
r ^

<1

li(A

1Federal Government in the.BPS Scheme.

As a result, the said allowance was paid, to the 

health personnel of the DGSE and its alUed instihrtions until

10.

i27.10.2014 when the Finance Division instructed the AGPR to 

of the allowance-to employees of Federal
K

I

confine the grant
5Government hospitals and clinics. This instruction represents

not occasioned by ah

s
I

merely a change of opinion which is 

amendment in the terms of eligibility for the Health AUowance.

the Memoranda dated 04.2.2012, 06.2.2012 and

I;r!!
il

i;
::i-Therefore, as f.

issued by the Finance Division, Government of 

Pakistan still hold the field in their original terms, there is 

merit in the objection by the learned DAG to the entitlement of 

the respondents to claim and receive the Health Allowance.

As a secondary and also tenuous argument, learned

27.3.2012
i;no
1-

s
I

i-i

1:^
t;11.

iDeputy Attorney General contended that the Health Allowance is

statutoiy backinggranted under executive fiat without any

be withdrawn by the Federal Government

ii:.1
!■:. j: i:;i
i;i:therefore the same can 

at any time. That is clearly a flawed contention. It is admitted

tliat grant of the Health Allowance and the terms of eUgibility to

determined by the competent authority, 

in accordance with Rules of Business of the

I
I

I
I

i L

■li
)

receive the same were 

Ministry of Finance in 

Federal Government. The original terms, of the said lawful grant 

stiU hold the field. These were acted upon and payment of the

the respondents has conferred a vested

n;
■■■

ti?
i’..-

:;■!

gi

fHealth Allowance. to 

right upon them. In such circumstances, the executive is barred
pit!;’
ft

■ if
rescinding and IKby the rule of locus poenitenticie from unilaterally 

retrieving the benefit availed by its recipients. Reference .is made
ifi-J

i!l

|iiii!;;!;
«

Is
r.

Senior Co-p . J,

Sijprtn's
k'2n:0.?a-:i

J
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t' to Pakistani tlhroii^h the Secretary. Ministry of Finance vs. 

Muhammad Himayatullah Farulchi (PLD 1969 SC 407) and 

The Engineer-in-Chief Branch vs. Jalaluddin (PLD 1992 SC 

207). Therefore without a change of the terms of eligibility for 

the Health Allowance even the prospective exclusion of the 

respondents from receipt of tlie benefit shall constitute arbitrary

and unlawful action.

?i
Ei
1tt
ri

r-I

1

1
In the circumstances, we do not find any error or 

defect in the impugned judgments of the learned Federal Service

Tribunal dated 05.10.2015,

Consequently, these appeals are dismissed and the entitlement 

of employees of the DGSE, allied institutions/centers, NCRDP 

and NTD to ■ receive the Health Allowance is affirmed.

12.

1-

11.1.2016 and 18.7.2017. !■

I;
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Office of the
Accountant General
Khyber Pakhtunkhwa Peshawar 

Phone: 091 9211250-53

Dated: 19.04.2018No. jHAD/Allowances/CoiTesp:/2017-18/422
To

The Branch Officer, 
Pay Roll-4 Section.

. .-u-

;
>

■J

1

COMPLAIWCE OF JUDGMENT DATED 17.1.2018 PASSED
IN CIVIL APPEALS NOS 1631-2112/2017.216/2016 ,86
anfi-RI T /2016 BY THE SUPREME COURT OF PAKISTAI^

iSubject: ,

•i

i ■5I am- directed to enclose herewith a copy of A.O(TM) 

No.TM(F)/T-40/Health Allow^ce/2017-18/T38 dated. 05.04.2018 

alongwith Honorable Supreme Court Judgment for further compliance 

under intimation to AGPR Sub Office Peshawar accordingly.

. .1
y.'..

'i

^ mJ
ACCOUNTp^ 0]!'FICER (HAD)

Ia
ti

(f^ I
'5
i

f.

t

' D:\My Document\HAD SectionVcomplalnt regard.doc ,

. 0
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■f

; Sub office : ..
PESHAWAR

. PhNo:(091-9211278), Fax No;091-9211301

•W’-

Dated: 05 .04.2018No. TM(F)/T-407HealthvAUowJ2017-l8/ I'fj 

Accounts OfiBcer (HAD),
. Office of the Accountant General, 

KhyberPakhtunkhwa, Peshawar.

■SUPREME COURT OF PAKISTAN^

(g)To,

Subject:

Please find enclosed herewith the Accountant General Palcistan Revenues.
, along-with itsIslamabad letter No-TM/18^64/Circular/2017-18 Vol-B-IH/S89 dated 12.03.2018

enclosures on the above subject..
The Supreme Court has made the employees of Director General Special 

Education, its dllied institutions/ Centers. NCRDP and NTD entitled for Health Allowanc^
Education has been transferred to Province under 18

:

Hence, the Director General' Special 
amendment and become a Provincial eubject. It Is kindly requested to take the requisite action on , .

to this office for onward submission ofthe above noted subject judgment under intimation 

compliance report before the court.

')aAC
^GPR Sub Office Peshawar:. ;

Copyfomarded to Accounts Officer (Th^ffice of the AccouraantGemralPdkistm Revenues

G-8/4, Islamabad. /

ACCOUNTS OFFICER (TM) 
AGPR Sub Office Peshawar

5!
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2247 Adkce Relief All 201
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PESHAWAR HIGH COURT, PESHAWAR. 

FORMA’
FORM OF ORDER SHEET

ORDER OR PROCEEDINGS WITH SIGNA1 ul^E OF 
■niDGE/JUDGES ______

--------- —" ^ T _______
w p TVn 4^01-p/2018 with Interim Relief

Mr. Muhammad Khursheed Khan, Advocate, 
counsel for the petitioners.

Mr. Moeen-ud-Din Hamayun, AAG for the 
respondents.

Date of Order 
or Proceedings

1
19.09.2018

Present:

Despite direction of this Court dated 11.09.20.18,

the Advocate General Office failed to check the rele^'ant

about thequarter i.e. respondent No.2 and apprise the Court

letter dated 03.06.2018.of the impugnedconsequences

learned counsel for the petitioners produced

Social
Today, the

another letter dated 14.09.2018, whereby the Director

Welfare & Special Education Department despite repeated

Officer has failed to provide thereminders of Accounts

requisite admissibility of health professional allowance

and release of budget tlirough SAP

from

Finance Department

system under object head of health allowance

The lethargic and disobedient attitude of the

osed him liable to. be dealt with under the content of

is still awaited.

concerned officer

has exp

Court laws, however, taking lenient view, the Secretary

is directed to/ Finance Khyber Pakhtunkhwa, Peshawar 

personally appear before the Court and explain bis position.

Peshawar High Court
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2

V
To come up for hearing on 04.10.2018.

Interim Relief.

Notice for the date fixed. In the meanwhile, 

Professional health allowance shall not be deducted from the 

petitioners.

0^" 
JUDGE

■/ .

Dulc nl Prcsi'niiilidii ol .Api'iii iiiiini.
No oi ____ ____

Copyiiiu fef---..............

Tot^l...........................
Dale of Prepar; lion oI 
Oak' of l)i'li\ LTy of Copi
'• i-roivtJtl By

......

2..S
..................................■

.^.aC. .24s.
\J.h,l

h-ul-Amin Khan & Hon’ble Mr. Justice yaianl^i Khan.
*Ayub* Hon’ble Mr. Roo
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.. \\
■ ■■ , GO>!/Rr"N:W!:-NT OF i<l-:YB!^:"\ P 

ZAKAT, USi-ll't, SOCIAL WE LI" A RE, Si=’EC!AL EDUCATIO.N 
& WOiYER EiViPOWERWiENT DEPARTfSiENT

.A

-j

SUM MAR Y ! - O R- P R O VIM C! A1... GAR! R ET

DRAWL O F HE'AI .Tl-I ALLOWANCE B.Y. THE..EjYP,La2YF,ES_. OJ:
SPECIAL EDUCATION

WP.No,430/2013 MAZEER SHAH \/S GOVERNMENT OF KHYBER 
PAKHTUNKHV/'i/A

Subject;-

A--.

Before the 18'” constitutional' amendment the. employees of 

Directorate General of Special Education, Islamabad were allowed ;and since 

01,04.20t1, after the 18‘" :.imf.'iv;'lmont they vvero working under itio SiMirriliiiv, 

SociarVVfili'am'Department, idhvl'U'r. p.qldYunldrvv.a, Til! e

01.01.2012 the petitioner vrere receiving rieaiih Professional /diowaii'ie vice 

I'anance Division (Regulation Wing), Islamabad Motificat'on (AnriCK-!,'.

.i' .

. v'.;

iliorr .mmi'I iiiA'i-'

This allowance vvas. stopped by Federal governn'ent and accord!: igly 

Iho petitioners filled a service appeal in Federal Service Tribunal, .Islan'.ahi.ul. nncl 

on 18.07,2017, the Federal Service Tribunal decided in favour of ihe pelitioners 

(Annex-ll). • i -’

2.
f-

The FederaliGovernment then challenged the jucgrncjni /, dooliilori of
i I

ll'io Federal Service TribUnai in the Supreme Court of Pakistan bul jlio apex i:ourl 

also decided'in favour of the petitio.ners (Annex-itI).

3.

After shifting the services from' Federal GovernmeRi" to Provincial 

Government of Khyber Pakhtunkh'/va, the employees of Special Ed-ucation were 

receiving the said allowa;nce provisionally on 13.06.2018, the Accountant Officer •
: i ■ ' ' ' ■ • i

(PR-04) office of'the Accountant General, Khyber'Pakhtunklw>/a has. written a

■ letter to Deputy Commissioner, Peshawar with a copy to Di.fectcr, Social.Welfare
i ! ■ ' ■ i

and Secretary, Finance pepartment that budget for the Health Aliow-ance has

been allocated but the sarnie, has not been uploaded to the SAP (pomputer Sy,slem

till dale. Accountant Officer (PR-C4) further clarified that the Accountaril Garinral
. j i : ' ■

Office has released thei.bayment (.Health Ailovi/ance') tO'these emplnyeei-i nri Ihe

rni'iuost of Social WelfaherDepart,ment in.compliance of the judgmcii'i) of Si.i|'ii'i.)ine

CciLirt of Pakistan dated jl 7,01.2018, provisionally and subject to its udnilssilrllily

.4,

I •

;
f.-R,.

. .yv

l
I I

i(

r
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CABlNi^

gieiUV.Pii

_430/20l8gia^^^

, Kubj«ct:- -r 'or .Kl-lYBiiB.
SHAiiyS_GgVc

\AfP N.o __
PAKHTUNKli^

released 

of Health
in case the 

the paypaent
and that inr pakhtunkh'wa

SAP System
Finance Department, Krtyce

budget is not been uplpade

Allowance will be stopped iAnne
fillfed a writ petition 

and. 'requested

Genorni, Kl'iydf''’

of Special Education 

.1973'
lorordingly he employees

of the’ constitution of

'; mentioned

Acc Pakistan 
,r of Accountant t^e

5.
article-199under

,u.ipension of the above:

and for corttinuat.on 
issued bV tnelHonombie “or-

RiAance Department, Khybt.i
lion irtPOis. in compit-mce

-A---*^ ■ ,• bnr ho Sor.rolary,-
clirectec tno v.
shall ndtjbe deduc,'

letter 19.09,2.01d in nn. On .
peiillon. ino iKiitrt

Pokhtunkhwa to i)un'hiinlly

ccnah ordai' Ihe

of Health Allowance 

- in the subjectpakhtunkhwa 

Older she.et 
cHiordod the Secretary v^ith- the

10.2018 and' llie 
I'.i.oni.U

04.
nni inur.Proles

(,Annex-V).
Otiparliviepinrtneo

ted from the'petitionershonorable court

Health Allowance Peshawar HiQb 

vide l-iis office 

this .department 

^fter thorough analysis ;

f Honorable 

requested
with the orders o 

Finance
Finally, in can-iplianco 

Ccurt Peshawar -

letter No. SO(Lit)/ i ,,^.inistrative Department ^

move a PaKhtunKhwa (Annen-Vl).

, for me approval to Cl ^ Peshawar
peshaiwai i ''9' ,
PekhtunKhwa is requested a

order of tfie

Department
10.2018 advising _

6.

or.

l'.7'
dated, 

allow the 

Honort.itile
the order of 

Khyber
•, and -implement

pursuance to
Chief Minister7.

thethe04.10,2018, 

Health Alowanco

cot.irt'

to the petition'U'S
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1 wGOVER^a^ENTOF KHYBER PAKHTUNKHWA
ZAKAT, ushIr; social welfare, special education 

&:wd Vl'EM EiViPOWERIVlENT DEPARTMENT. ■!

y- f- \

..i■ ./
I

-0^ 'V ■ .>li

V. ■
lii

a M
i'1

summary!FOR PROVINCIAL CABINET=5

DRAWL O F HEALTH ALLOWANCE BY THE EMPLOYEES OFSubject:-
S P ECIAL EDUGATIO N

:• ! -
V\/P.Mo.43'0/2018! NAZEFR SHAH VS GOVERNMENT.OF_.Kj:h:BER 
PAKHTUNKHWA’ .

r ■ ■
I

On the observations of Finance Department the'departrnonl nl Srifiml■ B.

WoIIhpc) responded and providjes the r...'qLiisile infonnOtion. The l-inaneo l,.'.iopiuliiiiiiil

! OLibJecl ease iji,.ty iJO pl.'iedd tiolon.! IliuKliyljur r^Mkhliuikliw!.! propos.e'U ■ iii.il iiu 
Provincial Cabinet for appropriate orders with regard to tlie approval ol, l.lu-,' (jic:iptaiiH.I

(•.illnwri/ice in lirilil of Court Deciision alomnvilli the issue of over-payn.'ionl nn;! i.illini iillioi.l 
mailers (Annox-Vll). : ' ■

The Chief Minister,'- Khyber Fakhtunkhwa in P;.ira-2P of the surrirnary fias 
Mlixlddy accordc.'d approval to place liie r.ubjecf issue bedoro' the rneelinQ ol r-'roviiK.'ii.il 

CiMt)liiet'for approval please.

9.

The Provincial Cabinet 1s-reeuested to aliow the T-leaith Aiicwai-iae" la. the 
petitioners and iniplernent tlie Cirde,- c-jf ib - ! .o.'-ioratvk.^ C.'i.'rl.

10.

\
:

A • •••"' j
{

•/
y

-\ ••V '—; . -'V / -/V. } ..'7,
/Ii

(MUHAMMADTDl^EES a hi AN) 
Secretary to Government, of Khyber Pakhtunkhwa 
Z'lkut, Ushr, Social Welfare, Special Education o. 

Women Empowerment Deparlnhcmi
,!*

ir y-

J;

J'
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GOVERNMENT OF KHYBER
establishment ANO ADMN: DEPARTMENT 

( CABINET WING ) 
No.SOC(E&AD}9-24/20I9 

Dated Peshawar the 28^“ October , 201?-
S
t
5
t

The Secretary to Govt, of Kh>Jcr women
Zakat, Ushr, Social Welfare. Special bducaUon ^ vv oi
Di^artment.

I

PROVINCIAL^CAglN^
meeting__^UBJECT: decision__OF—TINE:

DATED 22.10.2019^

....... greeted
?hS Minister, lOryberPakhmnkhwa for .mplememauer^____------

)ear Sir,
1 am

foSNT^KSAnPKrnAITEMNO.Jl ...^s.rAKirP BY 
SiOM wSo,2^8 NAZEER SHAH VS
P^HTUNKHWA_____

riRcisioP Cabineii olved employees ofroved Health Allowance to the dev 

at the rate of one running basic pay.
The Cabinet app 

Special Education Institulions
. zakat, Usnr. social we,fare, Speciai Educations

Women Empowerment-------- --- --------irnpipmentirn nopartment

—' y,- of the Cabinet

ion Department. your^mthlully) y

I am to 
required under

, 1985. may
2.
decision as
^cSnJi'"drnin~„

OFFICER (CABINET!SECTION

BNDSTJ}Oji£AmS5SS.
-------- ^py

p.s to
PA to
PA to

Secretary-AdnsimstiaticnDepin^nL^^^^^^^^
1.
2.
3.

fTOFFieER (CABINET)
$E'
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pakhtunkhwa
017ENTgoveenm

i,'EE'^NCE'li'/

,.T!C>M WING)

Dated Peshawar the
25-11-2019

Civil Appeal 
iment ofMOTlfi^^ali^ 63 \ Nnf the Supreme Court of

fggSrHsAr’-"—- ”“'
ce will be admissible constitutional

=^Nf"p^b.u^Kbwa devolved unde 18
pakhtunkhwa.

„ The above
Ipeclal Education institubons 

Amendment.

ft, Hate EyHU

is forv\'arded for

Fnds.t: No to the;-information and necessary action

Peshawar.

7', PS to Soorota^^b nance Department KJtyb ^.nf.

rPAmAKn^sAe?^^ 

to. Waster File. .'AV
y.

tN'
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? N,
To,

The Director of Social Welfare,
Special Education & Women Empowerment Department, 
IGiyber Pakhtunkhwa, Peshawar.

DEPARTMENTAT. APPEAL FOR GRANTING/ALLOWING 

HEALTH ALLOWANCE TO THE APPLICANT W.E.F. THE
DATE OF DEVOLUTION OF THE EMPLOYEES OF SPECIAL
EDUCATION INSTITUTIONS TO THE PROVINCIAL
GOVERNMENT OF KHYBER PAKHTUNKHWA i.e.

Subject;

JANUARY, 2012.

Respected Sir,

With due respect it is stated that I am the employee of Special 
Education Department and is serving as Incharge Special Education Centre 

(BPS-17) at the Government Institute for the Blind, Swat, quite efficiency 

and up to the entire satisfaction of my superiors. That the Institutions of 

Special Education were working under the control of Federal Government 
and after the Provincial Government enacted Khyber Pakhtunkhwa, Civil 
Servants (Amendment) Act, 1973 where under Section 11(b) of the Act ibid, 
devolved employees of the Federal Government were declared Civil 
Servants of the Khyber Pakhtunkhwa Province before the commencement of 

18*'’ Constitutional (Amendment Act, 2010) for all intents and purposes. 
That later on the Provincial Government approved Health Allowance at the 

rate of one running basic pay to these devolved employees working in the 

Special Education Institutions from the date of their devolution to the 

Provincial Government. That the employees of Special Education Institution 

under the Federal Govermnent were receiving Health Allowance which had 

been stopped/deducted from their salaries against which the said employees 

preferred service appeals before the Honourable Federal Service Tribunal, 
Islamabad and the same have been allowed in favor of the employees vide 

judgments dated 05.10.2015, 11.01.2016 and 18.07.2017 and the employees 

of Special Education Institutions declared entitle for receiving of the health 

allowance. That the respondent Department feeling aggrieved from the 

judgments of Federal Service Tribunal, Islamabad filed CPLA No. 811/2016 

with title of (Federal Government of Pakistan through Secretary Capital 
Administration etc; VS Muhammad Attiq Ur Rehman & others) before 

the Hon’ble Supreme Court of Pakistan and the same has been dismissed by 

the Supreme Court vide its judgment dated 17.01.2018 and declared 

entitlement of the employees of Special Education Institutions for receiving 

of health allowance. That it is pertinent to mention that the Government of 

Khyber Pakhtunkhwa Finance Department issued Notification dated 

25.11.2019 in implementation of the judgment passed by the Hon’ble 

Supreme Court of Pakistan in C.P No. 811/2016 and approved Health 

Allowance to the employees of Special Education Institution of the Khyber



*
A

w Palditunkhwa from the date of their devolution to the Province. That it is
also pertinent to mention that in light of the judgment of the Hon’ble 

Supreme Court of Pakistan and Notification of the Finance Department, 
Health Allowance has been granted/allowed to the several employees of the

benefit has not been extended toSpecial Education Institutions but the same 
all employees. That the applicant time and again requested the authority 

concerned for the grant of Health Allowance in light of the Principle of 

Consistency but no reply has been received from the quarter concerned. That 
the applicant feeling aggrieved from the inaction of the authority concerned 

by not allowing/granting Health Allowance similarly to the other employees 

of Special Education Institutions preferred the instant Departmental appeal 
before your good self for the grant of Health Allowance.

It is therefore, most humbly prayed that on acceptance of this 

Departmental appeal the concerned authority may very kindly be directed to 

grant/allow health allowance as per directions of Hon’ble Supreme Court of 

Pakistan and Notification dated 25.11.2019 of the Finance Department from 

the date of devolution to the Provincial Government of Khyber 

Pakhtunkhwa.

Dated: 19.04.2022.

YouVe Obediently

KHATTAK,
Incharge Special Education Centre (BPS-17), 

MR&PH Pajaggi Road, Bashir Abad, 
Peshawar

RE,



%

VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

OF2022

(APPELLANT)
(PLAINTIFF)

'(PETITIONER)

VERSUS

(RESPONDENT)
JDEFENDANT)A

I/\^e

Do hereby appoint and constitute MIR ZAMAN SAFI^ 

Advocate^ Peshawar to appear, piead, act, compromise, 

withdraw or refer to arbitration for me/us as my/our 

Counsei/Advocate in the above noted matter, without any 

iiabiiity for his defauit and with the authority to 

engage/appoint any other Advocate Counsei on my/our cost 

I/we authorize the said Advocate to deposit, withdraw and 

receive on my/our behaif aii sums and amounts payabie or 

deposited on my/our account in the above noted matter.

Dated. / /2022

CLIENT
V

ED
MIR ZAMAN SAFI 

ADVOCATE
OFFICE:
Room N0.6-E, Fioor,
Rahim Medicai Centre, G. T Road, 
Hashtnagri, Peshawar.
Mobiie No.0323-9295295 

0317-9743003

7^imi ■ 'r^


