22.07.2022 Learned counsel for the appellant present and requested for :
adjournment on the ground that he has not gone through the record.
Adjourned. To come up for preliminary hearing on 22.09.2022 before

S.B.

(Mian Muhammad)
Member (E)
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Date oforder | Order or other proceedlngs wi’c_r;s,—ignature of judge

proceedings

f Mr. Reh . Mi
21/07/2022 The appeal of Mr. Rehab Khattak presented today by Mr. Mir Zaman
Safi Advocate. It is fixed for preliminary hearing before Single Bench at

Peshawar on 22.07.2022. Parcha peshi is given to the appellant/counset.

By the order of Chairman
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€ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Khybor Patatul
ki w
Secvice Fribun. al -

APPEAL NO. /2022 Dinry No l%*

Mr. Rehab Khattak, Incharge Special Education Centre (BPS-]S:);-waM
Govt: Institute for Mental Reiterated & Physically Iandicapped Children, Pajaggi
Road, Bashir Abad, Peshawar.

-------------------------------------------------------------------------

APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chicf Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special ducation & Women Empowerment
Department, Khyber Pakhtunkhwa, Pcshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special liducation & Women meowcrmcnt

Department, Khyber Pakhtunkhwa, Peshawar.
RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:
That on acceptance of this appeal the respondents may kindly be
directed to grant/allow professional allowance to the appellant in light
30f the judgment of Apex Court and Notification dated 25.11.2019 from
the date of devolution under the 18" Constitutional Amendment to the
Provincial Government i.c. w.c.f January, 2012. Any other remedy
which this august Tribunal deems fit that may also be awarded in favor

of the appellant.

Filedtp-dlc

Registrar

R/SHEWETH:
ON FACTS:

I-  That the appellant is serving in the respondent Department as ISEC
(BPS-18) quite cfficiently and up to the cntire satisfaction of his
superiors.

2-  That the Institutions of Special L:ducation were working under the control
of Federal Government and afler the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Scrvant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal



Government were declared Civil Servants of the Khyber Pakhtunkhwa
Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposcs. That in this respect Notification
dated 01.04.2011 has becn issucd by the Ministry of Social Wclfare &
Special Education whereby employecs of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as
ATINICXUTC v s ennssrnssorenssanneesssssnssasssssssssssssnssasssossnsssntsssssssnsos A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad werc allowed Health Allowance as the task and role
assigned to the collecagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Iecalth Allowance which was allowed to the employees
of Special Lducation illcgally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Iribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexurc............. B.

That the Federal Government fecling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed”. Copics of thce judgment, compliance
letters are attachcd S aNNCXUIC.vvtiveiiieeiiarereneennersanseieenn C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention herc that
colleagues of the appcllant serving in the different Special Education
Institutions recciving the Health Allowance. Copies of the Salary Slips
are attached as anNEXUIC. . v riiiiiiieiateiieriirerinerernreneiossasesecns E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employces of Special
Education Institutions against which collcagues of appellant filed writ
petition No.4301/2018 (Nazcer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whercby the flon’ble Peshawar High Court issued
directions vide order shect dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attachcd as anneXurc..veeesesneniueiesaianans F.

That in light of the dircctions of Peshawar High Court, Peshawar, the
Social Wlcfare, Special Education & Women Empowerment Department
move a summary to the Worthy Chicl Minister of Khyber Pakhtunkhwa



b

for approval and the same has been placed before the Provincial Cabinet
for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copics of the summary alongwith decision of
the Cabinet arc attached as anNCXUIC. viveeveiianeneieneiieiieecann. G & H.

That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the IHealth Allowance to the employees
of Special Education Institutions with cffect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as aNNCXUMC..vveveiriirtiinrineeneeneenesesesiens L.

That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Iiducation Institutions but the authority
concerned is not willing to do so. That appellant feeling aggricved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Dcpartmental appeal is atlached as
ATITICXUTC o v e evennnannsasresenrannsssesnnsseissesnassssesasanasasssosssnerssesssnanss J.

10- That appellant fceling aggricved and having no other remedy but to file

the instant service appeal on the following grounds amongst the others.

GROUNDS:

A-

B-

‘That the inaction of the respondents by not allowing the Health Allowance

to the appellant is against the law, facts, norms of natural justice and
materials on the record.

That the appellant has not been treated by the respondent Department in

- accordance with law and rules on the subject noted above and as such the

C-

D-

E-

respondents violated Article 4 and 25 of the constitution of Isiamic Republic
of Pakistan 1973.

That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appecllant duly conferred by the Constitution of
Pakistan, 1973.

That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear dircctions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.



¢

F- That appellant has the vested right of cqual treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.

G- That according to Article 38 (¢) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
carning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any

other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for.

MIR ZAMAY
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

- ])rl{t'l’()

LIST OF BOOKS:

1- CONSTITUTION OF PAKISTAN, 1973
2- SERVICES LAWS BOOKS
3- ANY OTHER CASIE LAW AS PER NEED
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
‘ PESHAWAR

APPEAL NO. 12022

REHAB KHATTAK VS SPECIAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief

~ and nothing has been concealed from this Honorable Court.

l/; 4
7
M
MIR ZAMAN SAFI,
Advocate
High Court, Peshawar




BETTER COPY OF ANNEXURE-A

No. F, 11-19/2011-Coord (Pt)
Government of Pakistan
‘ ‘MImstry of Socml Welfare & Specml Educatlon
Islamabad the 1* April, 2011

| NOTIFICATION.

On reorganlzatlon of Federal Secretanat in pursuance of Constntutlon (Eighteenth
'Amendment) Act, 2010 (Act No.X of 2010) the following' Centres under the
AMmlstry of Social Welfare & SpeCIal Education are transferred to the Social -
. Welfare & Special Education Department Government of Khyber Pakh unkhwa.

L. SpeCIal Education Centres for Mentally Retarted Chlldren D.1 Khan
2. Special Education Centres for Hearing Impaired Children, Swat.
3.
4. Vocational Training Centres, for Disabled person Mardan,
5. Special Education Centres for Visually Handicapped Children, Kohat
. National Special Education Complex (PHC, MRC, VHC & HIC) Peshawar

5
6
7.
8
9.
1

National Special Education Complex Mardan.

Hostel Facilities National Special Education Complex, Peshawar.

8. Vocational Training Cenues for Disabled Person Peshawar.

Special Education Centre for Visually I1andicapped Children, (,harsadda

0.Special Education Centre for physwal handIcapped Children, Abbottabad.

~ (Muhammad Altaf)
Section Officer (Admin)

ATTESTED

N
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ln‘hclgduxalbu\WLCTIIbuunlIuanuunul

. Appc.nls N <{,S o '47 3. 757 o 793, 3‘)4 ln ‘)lh 918-A,9219 lo

v- 943,998 101045, 1108 101179, 1224 (0 1243, 1265 Lo 1325, 2327

1o 2350,25352. .lq 3658%2368-A,2369 102443, 2446 to 2484 &
. ».'.’.487 t0 2501, 2508 to 2520(R)CS/2016 witli M.Ps.
. T Nusral lem and nlllu‘:rs '
Vu§us -

Sccxclm) ' C't)n( il Admuubn.tl-on & Dq.\ Llol,nll(.ll( Division,
Scr.x ctary, Finance v l\l()n .md ACPR Ishimabad.

- Date of Institution : 04,04, 20!6 cte.
Datc of icaring .+ 17. 07.2017
Date of Judgment :18.07.20 17,

Beforc: Syed R.xﬁquc llusnm Slmh, and
C Sycd Muhammad Hamid, Memibers.

Present: . :Mr Mulummad Anwar Mughal Advocalc ('or the -
‘ appellants.

.\‘-

General for-the respondents with vi/s Arshad An‘;um.

- Assistant Dircctor, CA & DD. Naveed Akhter, Seetion

- Qfficer, I'manc:f' Division, Azhar Nadcem Avan,

Assistant ‘Accomts Officer 'md Muh.nnm.\d Ja bar._

bu\mr /\mhlul AGPR s D. R'

ﬂll)(‘\’ll'Nl ) T

" Sycd Zil-c-Fusnain Kazmi, /\.,snsl-ml Alorney

QX’ED RAI‘IOUI' HUS‘SAIN SHAH, MI"MIH‘ 1z Wllh llus Jud],nu.nl -

wc shall decide lhc abovc Lxucd appcnls The. f.u.ls Uvmg rise 10 thc present

appeals arc that the Prime Mxmslcr of Pakistan applOVCd puymcm of Hcallh

Allowancc to the institutions providing. Hcalth Scovices in the year %012 -

and the Finance Division issucd. notification No. 2(\3)R-£/201 1777 v.\ulcd
06.02.2012 for grant of He alth Allowance, cqual to. onc. basic pay of

running salary lo thc hcalth. personncl in the cmploymcnl of Te cral- -

Government in BrS Schcmc, w.e . 01.01.2012, in addition’ lo the exi lmg

_pay -and :\llow.mcu. in BI'S achuug Hc.\!lh .\llow'ms.u, had bt cn pmd { llu._

contemporarics of the 1ppcllam> in gther Govcmmml Ilosp%lala inclu hng

PIMS r ederal Gavt., Pul)clmu.. CDA, ICT, Pakistan Railw: \)'s and Fe s.r.xl B

Govcmmcnl Scrvxcua Hospul.nl lxl.\mab'\d uc but it was dm.ommmwd m

\
the: pn.scm appcll.\ms vxdc nupugm.o orders dnu.d 08.08.20 1]4 21.03. 40!0
':1::”“ l'\z‘ £ '__"l( \) '

= "/.-...l}v,” |

Dootegeral Suewe v izunidi
T ‘ol' g dad
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=

the following manner: -

v .-md ;'5.03.20!6 _Thc. Seeret tary, (.npu.\l Adnnnlﬂlr.nlmn & Dcvclnpmcul

Dn'mnn (( A;\.Dl)) vide et d.uul 06.08.204 2 iillowed llc.. alth Allowanee

to 24 puxmuul of Duu.lm.m. General of Special 13 duc..mun (DGSE) und

the AGPR, | :sl.mmbad .\l’lrlc.d piying the said Allow.mcc lo these pcrsonm.l

with el luun 01.0] Wb, l)m' ln «lv.uunm-lu\'g m,lum ol \u.runr\'

CARDD Uic ;mpioyu ; ol DGbC slmud agitating. the mnucr with him who

vide letter d: |.ccl 13.05.201; * .xllnwul llc.ll(h Allowancé o all (he unploycc\

of 16 m.w.uwlmn.s ol l)('n.»l.‘.uul allicd’ ulm..m(m cetitres, cle. in vu.\\' ol

‘l'uncnom and the scrvices being. rendered by (hcm in pmvulmg Flealth

Scr\'lccs (o' the dxsablcd amnd special children wuh mex fronv 01.01.2012°

and the AGPR nccorrhmvlv started paying the said .xllmv..nu. to them, The

i AGPI\ vide letter dated 08, 08.2014 mluum.d the Dircctor General, DGSE

that I'mancu Division h:ul not provldul l)ud;_'u.l allacation lor the year 2014»

2055. for ihic said Allowance, hcnu. the payment of sawd A»lowancc be

sloppcd by submxltmg thc computer clmnfcs throuph concerned DDOs.
. bubscqucmly the ¥ m:\m... Division allog.\lcd_b_\ul[,cl for the said Allowance

. ) - . |
but the CA&DD, parkcd the budget-and later on allocated the same ta some
other organizaiion, Being a saricved ol’s(opp.ubc of the saic Allowance \’ldt.

letter  dated 08.08.2014 .ahe allected . employccs  filed Wit l’cgmor

:No:3,784l2014, JRSE20040 and 400772014 which were disposcd’ ol by lh;

Hon'ble Islanuibad H‘i;._:h Court, Istamabad vide order dated 17.09.2015 i

NXX NXX . XXX
“d.  In the h"hl of the above, the instant petition
alonr-wuh the conncected petitions arc converted into
Fepresentations deemed (o be pending betore the learned
Sccrctary CADD. The lcarned Sceretary’ CADD shall

- .- afford an opportunity of hearing (0. an  authorized
represeatative ol the pctxuoncn and, lh,(.rc,nﬂcr pass a -
speaking order. It is expected that the Scerclary shall,
inter alia, take into consideration: :

a) -the .n.ﬁd.wu dasted 26.3.2015 filcd by the St.ucl.u)'
Finiee, durmb thic proceedings before this Courl

’ b) the Dict thad in some-cases the lh..zllh /\llounncc
wis paid to the cmpm\ccs by ihc AGI'R pu suanl
et appraval given by the CADD: .

c) The oquest munde by aind un behaif of the
petitioners that in the circumstances recovery of

© . the Healih  Allowanee would c:nu.\'c immcusc‘
hazdship:: and

) d) The fact ‘that the petitioners are. u.)ployccs ol
G AR Q) ,"1"?;" differenr (Ic.p.lr'.mcn(:. and entities | under  the
n.‘c fh H v
i, "! " ) - .
n

. // ': - i !
Fg e '
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L
C. ,:ua
'.
- -~ "‘
P

' : 3 _'_5('-5 W STI(HICS/2016, cte. with M5

PR administrative wnuol ol CADD and, lhudou., the.

' . o < entitlement  or “cligsibitivy shall he taken into

'cnnsuj;rulmn in the light  of status of  eavh

’ \lup.nrlm\.m or umt) so.p:\rah.l)'

LR orde 1o meet the cads of justice, it would b
o armropnau. ‘that n.covcry af the Health Allowance alrcady
TR paid to the. cmployces is, recovercd after a speaking arder has
" been passed by the learned Sceretary. It is expecicd that thic
gcc:cnry CADD shall pass a spn.akmg order. prc.fcrablv within. .~ »
- o-daa-s... . Y

NNN ’, .\'x.\' : : NXN

The Seerctury ( /\‘\!)l) alter perusing e rcvur'd andniTording (he
oppoxluuly ol' ln,.umL' w the auwthorized \cprcscnhuvc.s ol the
.petitioners - (now .|ppg.ll.ml>) on 14,03.2010 p:wm.d the order dated .

21.03.2016 and dcchn.d the CA&DD's letier dited  13.03.2016

~qllowmg Iealth :\lluw.mu 10 llu. DGSLE uupluywu unl.uvful ajgainst
the rulcs, vmd ab - initio .md dirceted the AGPR- to recover the said

Allowancc from their salancs in casy. mslallmcms. .

2. : In llus backdrop. the :\ppcll'\ms ﬁlc.d the instant uppcwh wllh

1

the fol\owmg pr'\Vcr. ‘

wt is, therefore, most respectfully pr'\ycd th-u the:
'appcllam being. cntitled to Health- Allowan:e being
coveredl under category of HMealth Pcrsonncl the said |
order dated  21.03.2016- by respondent No.l may
_ therelore, be sct aside and it be declared that the action
“of respondent Mo. 1 in withdrawing the ot aid a‘llov'an«ﬁ:
and rccovery thereof from the salarics of 1ppcll.mb,
malafide, illegals violative of principles. ol locus|
pocmu.mlac,, unfair, . unjusl. unrcasonable, arbitrary.
fanciful and capricious and that arc cntitled 10 reccive
the: same, lrom the dnu. it his bcc.n withdrawn and

stopped from p.nymcnl

3. . The - “earncd uounss.l for l-hc uppcllants argucd tha

appcllants “being Federal government S\.rvanls under Article
~ Constitution of the Islamic Republic of Pakistan, 1973 and covered: mdcr ; o
Scction 2 ‘) of Civil Scrvants Act, 1973 werc t.nuth.d to all pn' ' i
allowances pn,s\.nbul by Federani Government for its -..mplnycu. o
stated that Giianciul -dircctive conhmcd in Mlmstr) of Finance | O.M.

’ Né 7;.('13).11-21"011 datcd 106.02. 2012 was’ unnmblguous and lcquy :

supuhu.d :\dnmsxhlhl\.' 0( ealth ‘Allowance. (@ .\ll health puscm u.” m

cmplo\'mcm of Vederal Govunnu.nl in l}l’\ ‘Schane but d-—bpllC, the \-lld =

lmlllu..\lmn uf the Finance Pivision, the .\pps.ll.ml‘ were dc..pu\'ucl of ;lhc

. n‘;» l":. a
Bederal M) |.u'ml ot . o '
-}. T4 'J'""‘ . . - . i
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I R 4 -, ilﬁlnj:l(l()\.hli’()l(n cle, wuh M. Ps,

.’ud bc""““ l“ "'I‘PO" ol his \'crsibl'n the leurned counscl for the

- appcllnnls r\.fcrr-d o the mdguu.m-. of F§ "I' dntcd 05.10.2015. | 1.01.2016,
18, 05 201G and- 14,12.2 mo p.u.\\cd in /\ppunl'c No. 2HRICS/2201 5, S67 o
b7’(R)C$/"0|.». llz(» RIS 8% 1‘*51(1,)(.5/'}01; & 381 to

: : 40<(R)CS/’016 nud pr'wul Jor the- <anu. relief? Tlu IL-'N'IIC(I counsel

(XA

vehemently argucd thay the s c.spomlc,nl I"m.mcu Dwmon weas blowing hot

o . and cold in thc same breaul s on the onc hand, it hag admiticd Wi cliim of

lho.. np,;cl-..m.. in para 5 o ﬂ.\.u panwise. Coin nenfs ik diaahe Hanble

S Islamabad ngh Coun, Islamnbnd wlulc on the other Ii; widl, they du.lmu.l

“the same c.lmm vide- unlu d.uul 2! 03.,.010 Me conitended th.u the bcm.rl

‘once yranted and acted - upnu had createdd a vested right Whicl u)uld nol be

_ I\\"il‘hdra\\'r. unila(cr.all,v, in violation of punc:plc ot‘ mitural justice, The
“leamed (:ounscl l'r)'r'llu. .:ppc“.ml |.l\lly .u[,m.d that impugned orders were
.\'oid ab lnllIO coram- -non-judice and having ne sinetity  of Inw as
\\uhtlrnw.ll / .\mpp.xu.. al’ --.ll.ny .unumm.d Hu |Nlm\lunu\l wlucl\ cuuld not

be .nvardcd wulu)ul adopting, the due pum.c's\ ol Lo pmvnlul umlcr the

buvumm.nl Sceevants (15 Hu. funey xuul l)n-.c:pluu.) l\ulu. 1973,

I

i
4. - < The nppcnls were rcsnslul by the rcs'pondum !l was stated .

l____-.
thn( the said allowance wis Lol .ldmnuhlc (o the nppcll:m(a as they did uT
fan .umlm' the desinitios hmhh persannci | because h(.."lllh personnel meant. -

- a person who- hcld a pos( in"any institute or orgnmzahon dchvcnn 3 services

“in.the. hcalth scc(or and lncludccl in Schcdulc.-l It was furtlicr submitted tha
the Health Allowance wils allowcd provn.,lonalh' o the Appellants by the
AGPI\ on the basis of C/\DD Dlwuon s lelter dated v6. Ou.‘ZOIZ buy

'sub=cqucntly that vansnon sent a rct'crcncc lo the Finance vamo'l (o scck

ils concurrence for adnmsnbllu} of Hmlth Allowancc which regretted the

“samnc on 14, 03 2013 on.the gruurd “that llu.y were mvolvcd in the proccess

- of cducation, training - -and rehabilitation of disabicd. x.luldu.n and persons |

with dis; ilities nnd hence, unuld hot-be declared as healih pursonncel (o
become cnlitled for the .mul .llluw.mcc. The CADD on 13.03.2013 in its"
communicidion to AGPR wn\cv‘.d sam.(uon of the Health: Allowance to-
DGSE cmployees without conc urrcuc«. of the Finance vai'simxlunc' the
AGPR madc provisianal pavimeni” o the . appcllams. “which  was

subscquently disconlinucd .:lu.r verification ol t.nullcnmu in oxdur io

' prevent the misusc of (hﬁ 1'10\\ans.c by non-calitled pcxsouml It was
. é submitied hy resposndent Nn.Z that h(:.x.(h .lllmv:m.cc. was granted - wilh _(hc.
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approval of the Iime Ministcr,

lhru. ILderl Gu\'gmmcut Ilospuuls i.c. Pakistan .Institutc of Medicul

: bcu.nt.ca. l G Pohuluuc and N.mon.ll lnsutulc of Rehabilitation. Mcdlcmc
l’lu. Dxrc;:xor.xu. (-uu..ra! of Spceial Educ..llmn & Socml Wcl[‘.nc, bcmg an-
ullu..llmnnl body, d(..lll \\xlh the.-; plocuas of c..duc.uuun. Lrammg and

n.lmb;ln.g:on or' dx..ablq,d cluldrcn and: pcrsona with dxsabxhlu.h wluch was-

carricd out, by a. nnnu-vrofcssxonnl lc.xm mcludmg tc‘\chcri plOfC:»SlOlmlﬁ

douox.\ .xdmuu..ll.uurs,. ministerial and supportive / .mull.uy stalt did nut

fall’within the ambit of health organization and could not be- dcclnrcd as

*health pt.rsonucl' W oget the said allowance,

Parkh F. Lodhx, cte! vs Sccrctary Finance were snll peading before the

‘Hon' blc Suprcmc Court ofPaklslan..

5. . Wc heard the _I'camcd counscl.for the parties and perused the
" . record. o § ‘ ’ ‘ -
- G. ' llu. lu..l“h .|Il()\v.mcn. cquid to anc lmsu: pny o(‘xunmng \.xl.u')f

was grantcd . to the health pt.rmmu.l in the unpluynu.nl of Vederal
Gow...mmcnl. m es .\uu.nu.. ‘with el lmm Ol1.01. 2012 It was mmlv..
admxsslblc 1o non- ch.ucal cadres. In reply toa qm.ry raised by AGPR vide'
letter No.TM/)§- 64/C.511P/l(l’512011 l2/186 dated  12. 03. 2012 the

chulauons ng of the l‘m:mcc Division vide U O No. l 2(13)1&-2/2012-

172 dalcd 27 03.2012 lumxslu.d dt.ﬁmuon of the health pcrsomu.l by stafing

that *health pcrsonncl' mecant a persons who hicld a post in any institute or

organization delivering services ini - llu. health scetor and included in

Schedule-, but did not mcludc pcrson \vho was on deputation to the

Federal Govcmmcnl from any Province or olher’ authority and who was. on

conu-acl or on work charged b'lsts or who was paid {rom contmgcrtcncs

-The appcllants arc acither <lcpul.momsls erm any Province or nther
. authority nor have -been’ cngagcd on contract or. on work’ charm-d tasis, _
- They are also not being p:ud from conluu,c.ncu.s. On lhc. conu.u'y, lhcv are

civil servamts under sccuon 2 (b) of the Civil Ser vuuls Acl 1973 um! ure,
dclwcrmg scrvnccs lo lhc disabled cluldrcu / persons. ‘The beneficiarics /

appellants comprised of Academit and Administeative Cadres. According,

to the definition fumnhcd bv the Finance Division vide lhur u.o. dated -

27.03.2012 lhc appcll.mls arc umllcd 1o hc.\llh allowance. In pur.n-G & 7

‘under Facts of parawisc comments filed. bc_(or.c the an'bl; Islan}_pbnd I-Ilgh

‘ . ‘ '.. ‘.'l' . * . ’
Fegoesi &urate 1l

$eut .
Shdiie
. .o

lhmugh a summdry spuc:lxcally movc.d for =

‘The u.spnmlull Nu.3 e
AGPRinits pnrawxsz. comments submitted lhal the 1dcnllcal cases-lilled Dr.
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' Courl 1slnm.|bad on’ hch.ﬂl of .Su..ﬂ.l:wy F mnuuc Dlwsmn in Wul l’umou
“ No 4007.’2014 it was calc"oncnlly admxllud that in Apnl 2014 Mum..uy ol

CJ\DD agnm submitted. NIS / BOs. cnn(nmmg a prov:slon of Rs. 100 willion

as.. lle\ ('or DGSC for ﬁnnnu.\l ywr 2014- 15 hmku DEA u.(u'.ul to

cpdor_u lh‘c.NlS:_I BOs -and l‘ou.:..fulily déducted i Amount of Rs,92.542

million | of 'HPA lcavm"'Rs7.458 million_ for- thc, Petitioners  (now

_appellants) i.c. 24 cmiplay u... who belonged to medical prorcssxon and came -

under the eriteria * of cntitlement of FHPA, as per DI-A (L.AUD)

Aundcrslandmg. DO lcuu’ dated  09.05.2014 was  issucd byv FA's

Orgamzauon to AGPR for stoppagc of HPA to non-cntitlcd cmployccs and

it was duxy of AGPR 10 take “action on the said leuter and decide

v cnmlcmcn(. It was praycd th:\l the Petition was an .ldmmmr.mvu msu«* willr

CADD & PGS, lht.n.luu the Finunce Dwmon be excluded- ﬁnm the list

of rcspondcnl\. Now the Finance DlVl\HIll has dome up ‘With chﬂcccul

stanel, It s nat .nllowul [T .xppmh.llc and u.pruh.m.. No lnL,ac.ll reply has

been submitied” by the ru,mnduu\ fur d\.prwmx' lhc appellants of their

legitimate rights, A laru. numl)u uft.mplny&.ca of the Federal (Jovunmcn(

<nmlarly placcd. arc getting the said .ldV.’m(il['C ‘Why, then, the appellants

“be deprived, s not clear from what has been \-'nucn in thie comumiuiys. before

the llon'blc l:.l.‘un'lbnd th.h (_oml l:.lanmb.xd and' the Federal Scrvxcc

: Tribunal,"This sceins lo be dxscnmmatory (rcau'ncnt oftcndmg Artxch. 4 &
25 of the Constitution ot‘l:l.umc chubhc ot‘l’akxslan 1973, Iurthc.r. the
: nppc.llanls have bccn dirccted by fespondent No.l to. refund ‘the paid

amount wh:ch is agamst the principle of locus Pocnitentiac because the .

Hon'ble’ Suprcmc (..ourl of Pnkxslnn h.xs consnslcnlly held that the. bcm.ﬁl
once graanted and :xclcd upon created a vested right 'which could not be

\vuhdrawn umlalcrally..m \'lolnuon of natural justice. It-is an cslnbh:.hcd-

law that, bcncl‘(s received by a cwul qcrvan( cvc.n undcer x.ru)ncous order’

passed b)' (hc compclcnl .mllmuly \vnlhoul .my Lt on the ,'mrl ol civil

sarvanl could not be recovered Ceven. if the benclicial  order w.xs :
sub«.qucnlly withidrawn ar xu.uﬁuf We are l‘mulu.d W take this view in,

“the h"hl orlthudvmcnt ol Hon'blc Suprcmc Cc-ur( of Pn.\xslun reported in

PLD 1992 sC :07. Henee. 10 tlus exient, thc xmpuwm.d orders are ot

legally sustainabic and liablc to be sct .mdc:.

7. : Wc wauld like 1o makc an cmphas s on the Judgmcms of the

K l'nbunal in Appcals No “24(R)CS/"O|5 and 381 to 4OJ(R)CS/"016 dated .
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U3 10,2015 and 14, 12,2010 whercin the uonlrd‘vur:&\'.rulmiug to l'lcﬁlll\

" Allowance has already hecn resolv cd When confxunu.d with the said lact,

the rcspomluu\ h:m: failed 10 <lcn\ the tuct. As such, the action ul tl)c

r\.spnndcms .lppu.ub W be incongistent in the light ol lhc .umum.nuom.d

judgments on nccount of Asicle 23 of the Constitution which guaraniees 't

u}U.\l vights v equal protection. of law lor cvury. citizen. To cnsure

umfomm\' rule of -..om.lsu.m.y must be dpplu.d while: consldunng the casc
of e appelinotn, Sinee e Phonbie Apes Cond vide Bt judhunent fothe
case reported as 1996 SCMR 1185 has .\ln.'ady held that “rule ol bood
poveriance Jemandy thai the b-.m.ﬁ|s ot the :..ml Jdecision bDe ..:».u..ndc.gl {o -
vther civil servants also, whu Ill.l)' nat be partics o the llllbmmn. msu..ld ofl
compelling them to approach lht. 'lubpn.xl or any other legal forum. Hcpcc.

the claim of the appellants is rcquxrcd to be dccxdcd on the samc analogy /

i principlc as framed in the cases ot' Dr. l'"'arrukh Fiaz Lodlu and others by lhc

Tribunal vide jts judgment dalcd OS . 2015 L1 01 2016 and 14. 12 201;3

S. l’orcgomg in view and lollowmg thc rulc of consxstcncy, thc :

impugned ‘orders Ll-ll\.\l 21.03.20106 .md 25.03. 20!(» ure set .\sldc gvuh

direction 1o the n.spondcms o t.oulmuc. the HHealth Allowuncc .xln.udy

granted to the appetlants sinee ...01.. and o u.luml all deduction made in

\.umph.uus. with the lulpubllu\l arduers within a periad of” une month fram

the dite the copy ot this judpaent is reveivanl in their office. Nince the main

- ”n : . .
appeals. have been accepled, ivlise. Petitions wre also aceepted.

v. Juxl;_:uu.'nl to apply all the lillcd appeals matatis mutandis,
10. ] hcn. shall be no order as to cosls. ' S
1. . Parics shall be m[ormcd accordmgly . : !

L
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14.12.2016.
8. Forgoing in view and following the rule of cbrisistc’ncy, the impugned orders
| dated 21.03.2016 and 25.03.20 16 are set aside with direction to the
respondents to continue the Health Allowance already granted to the
- appellants since 2012, and to refund all deduction made in compliance with
the impugned orders within a period of one month from the date of copy of
this judgment is received in their office, Since the main appeal have be
accepted Misc. Petition are also accepted. ' :
9.  Judgment to apply all the titled mutatis mutandis.
" 10. There shall be no order as to costs.
'11. Parties shall be informed accordingly.
ISLAMABAD o -
18.07.2017 ATTESTED

o

BETTER COPY

05.1-0.20,15 and  14.12.2016 ‘wherein the controversy ‘relating..to' Health

Allowance has already been resolved. When confro'nte‘d.with ‘the said fact,

the respondents have. failed to deny the fact. As such, the.action of the’

respondents appears to be inconsistent in the light of the aforementioned

~ judgments on account of Article 25 of the Constitution which guarantees
‘equal rights and equal protection of law for every citizen. To ensure

uniformity, rule of consistency must be applied while considering the case of

the appellanté. Since the Hon’ble Apex Court vide its judgment in the case .

reported as 1996 SCMR 1185 has already held that “rule of good
governance demands that the benefits of the said decision be extended to

- other civil servants also, who may not be parties to the litigation, instead of -

compelling.them to approach-the tribunal of any other legal forum. Hence,
the claim of the appellants is required to be decided on the same

analog:y/prin'ciple_ as framed in

| the cases of Dr. Farrukh Faiz Lodhi and’
others by the Tribunal vide its judgment dated 05.10.2015, 11.01.2016 and -
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Muhammad Attique.ul‘ Rehman | o :
etc. ' ,' (in.C.A.811/2016)

...Respondents(s)

For the Appellant(s) Mr. Sajid Ilyas Bhatti, DAG
(in all cases) - ‘ Syed Rifaqat Hussain Shah, AOR
- Ms. Saadia Kanwal, S.O Fin.
Mr. Abid Hussain Channa, S.O Fin. .
Mr. Sajid Javed, Asstt. Legal Fin.
Mr. Abdul Razzaq, AAO MEG
Rawalpindi . ‘

For the Respondent(s) In-person

. For the Respondent(s) Mr. Muhammad Ilyas Lodhi, ASC

(in C.A.216/16), Malik Itaat Hussain Awan, ASC

Mr.. Muhammad Makhdoom Ali

Khan, Sr: ASC
Mr. Sikandar Bashir Mohmand, ASC

Amicus Curiae:

Date of Hearing "17.01.2018.

JUDGMENT

UMAR ATA BANDIAL, J.— By leave of this Court

granted’ on 23.02.2016, 01.4.2016 and 12.12.2017 in the.

several connected appeals'beforé us, - the apﬁellarit Federal

Government challenges the judgments delivered: on common
- questions of fact and law by the learned Federal Service Tri_bun‘él i

‘on 05.10.2015, 11.01.2016 and 18.07.2017. The judgi’nents

impugned in the connected appeals declare the respondent

employees of  different institutions functioning under - the B
' Directorate General of Special Education (“DGSE”) to be entitled

to payment of" Health Allowance granted by. the Federal

Government vide its Office Memoranda dated 04.02.2012 and

06.2.2012. These Memoranda are issued by the Finance Division

(Regulations Wing) Governmerit of Pakistan pursuant to:

apf)roval granted b_y' the Prime Minister u'n'der' the Rules of °

Business, 1973. It would be useful to reproduce the two

<
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& o memoranda containing the terms and conditions for the grant of oo
. % - Health Allowance to eligible persons: {T?\ i i
I ) D ) / i
“Government of Pakistan . - .

-, Finance Division - . : i

(Regulations Wing) . . ' g K

F.No.2(13)R-2/2011 Islamabad, the 04t Feb,2012 . - i

OFFICE MEMORANDUM - _

Subject: "GRANT OF ADHOC ALLOWANCE EQUAL TO

. - ' {
ONE BASIC PAY AT THE INITIAL OF THE o ' 4
SCALE TO THE HEALTH PERSONNEL IN BPS_ . : p

" SCHEME.

The undersigned is directed to say that the
Ordinance No.VI of 2011 that sanctioned the Career Structure for ) !
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. o . §
Accordingly, CSHP is no longer in the field and all health personnel - . * - -
have consequently reverted to -the BPS scheme. In order to
compensate heéalth personnel for the loss of ‘benefits sought under
CSHP while preserving their status as Civil Servants, it has been
decided by the Federal Government to grant adhoc allowance equal , _ ' ;]
to one basic pay at the initial of the scale to the health personnel ' E
in the employment of Federal Governtaent, in BPS scheme, with
effect from 1% January, 2012. This will be in addition to their
existing pay/allowances in BPS Scheme. :

LS SREISTET

dedk

2, This Division’s OM No.2(13]R-2/2011-698 dated 179 R

November, 2011 may be treated as withdrawn w.e.f. 26.12.2011. - ST
. . i .

Sd/- v

(M. Munir Sadiq) i g

Deputy Secretary (R-1)" , : é'f

“Government of Pakistan
Finance Division
(Regulations Wing)

. F.No.2(13)R-2/2011-777 Islamabad, the 06t February,2012

e TOexn

OFFICE MEMORANDUM

Subject: ~  GRANT OF ADHOC ALLOWANCE EQUAL TO ONE. ;
- BASIC_PAY OF RUNNING SALARY TO THE HEALTH ‘
ERSONNEL IN BPS SCHEME. B

PERSONNEL IN BPS SCHAMB.

In continuation of Finance, Division’s O.M.
No.F.2{13)R-2/2011, dated 4.2.2012, it has been decided by the
Federal Government to grant benefit of one_ basic pay of running
salary as Health Allowance to the health- personnel in the
employment of Federal Governinent, in BPS scheme, with effect
from 1st January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend- amounting to ’ :
Rs.50,000 per month to the postgraduate residents and Rs.24,000 . .
per month for House -Officers respectively w.e.f. 1.7.2011 will

continue.
Sd/-- |
(Manzoor Ali Khan) . |
Sr. Joint Secretary (Regulations)” : :
- (emphasis supplied) ’ ok
2. Learned Deputy Attorney General has ‘contended ?

that the Health Allowance granted by the Federal Government is’

available to health personnel in the embloyment of the Federal -

- Government in the BPS scheme at three hospitals established in

Senior Court

LT} . [o P

Supreme Court of Pakisia
3| 2 +
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Islamabad, namely, Paklstan Institute of’ Medlcal Sciences

(“PIMS”), Federal Govemment Polychmc (“FGP”) and Nanonal

Institunon of Rehabﬂltatmn Med1c1nes (“NIRM?”). The employees

at these hospitals do not have a career structure in place after

the Career Structure for Health Personnel Scheme Ordinance,

2011 (“Ordinance”) lapsed on 26.1.201 1. The Health Allowance

was accordingly granted by the Federal Government as a form of

compensation. It is clear from the two memoranda dated

04.2.2012 and 06.2.2012 reproduced aboVe that the Health

Allowance is granted to “health personnel’. However, “he

" composition of the category of employees that are eligible for the

benefit has not been provided therein: The respondents who are

several hundred in nurnber are unrepresented by counsel In

view of the fact that a large number of employees are affected by -

the instant controversy, the Court has sought assistance from

Mr. Muhammad Makhdoorn Ali Khan, Sr. ASC and Mr. Slkandar -

Bashir Mohrnand, ASC as amijcus curiae in the matter.

Mr. Sikandar Bashir Mohmand, ASC made able submissions

before the Court that highlighted important facts and.

documents on record - which simplified- the controversy

appreciably.

3. It transpires that an Office Memorandum dated

27 03.2012 by the F1nance Division (Regulatlons Wing) clanﬁes

' that the term “health personnel” used in the- abovc ment1oned

memoranda bears the meanmg g1ven to that expressmn in

Section 2(b) of the _Ordinance. This definition refers to the-

contents of Schedule-1 to the Ordinance' which specifies the

service providers who qualify as health personnel. A perusal of

Schedule-I shows that five categories of service providers are
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General Pakis'tan Revenue (“AGPR”) that only health personnel

j
h £ ' classified as health personnel, namely: Doctors, Allied, . Nurses,. ‘ ’
d J’f Paramedics and éupport. The services speclﬁed ‘under ' the L :
p B  categories of Paramedlcs ‘ ancl Slipport .include Teachers, E | l!
'Aud1ov1sual Operators T echmc1ans, L1brar1ans, etc. | 1 l’
‘ 4’. The adnnnlstraUVe‘ Ministry - for ° the ‘health o ' :
institutions of the Federal Govemment at Islamabad i S .the} . iil :
-Ministry of Capital .Administration and Development Division - ' { l,
N (“CADb”)- It is an ‘,admitted fact that vide order dated:- '
. 13.03.2013 the Ministry of CADD granted the Health Allowance * |
to the employees of the DGSE .and'its allied specival education f %
centers/ institutions mcludmg National Trust for the Disabled i
(“NTD”) and the National Counc11 for Rehabll1tat10n of Disabled %
Persons (“NCRDP”) The ‘ respondents ~ were the_reby ,
acknowledged as beneﬁc1ar1es of the said grant and were. pald ‘ : ’ - ‘
the Health A]lowance vnth effect from 01 1. 2012 untﬂ : ;} ‘:
27. 10 2014 When the Finance Division mformed the Accountant . ‘ E

'workma in Federal Government hosp1tals and chmcs were .

qualified to receive the Healthh = Allowance. The AGPR e A ‘ J
correspondingly instructed the DGSE to stop paymen.t‘ of the - Li
said allowance to its -employees as no budget allocation for the . 'r
: said emolument had been made in the ﬁnan01al year 2014-15. v ‘ ' | :
5. A The d1scont1nuat10n of their Health Allowance was. ' : ’
talcen to the Islamabadv High Court by some of the respondents. . - | __ ,
V1de order dated 17.9.20 15 the learned High Court referred t.he | | l
dispute to the Secretary CADD for passmg a speakmg order ‘;
. thereon; and tLll then restrained recovery of past payments of - ' ;
: the Health Allowance from the affected employees of DGSE and . ;‘i
g/ _allied centers. The Secretary CADD heard the part1es and by
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A order dated 21.3. 2.016 reJected the 'entitlement of th'e

4  respondents to receive the said allowance. ’I‘he pnnc1pal ground'

-

of his decision is th'at employees of the DGSE were engaged in . c
the process of educatlon, training. and rehabllitation of disabled | ' F%
children and therefore did not fall within the ambit of a health | |
organlzatlon The respondents successfully challenged thc sa1d4 N
order before the learned Federal Semce Tr1bunal whlch has,

mter alia, by the 1mpugned Judgment dated 18. 0’7 2017 declared.

e e Ty T T T ST

that the respondents are enutled to the grant of Health

' Allowance.

izlomEaTA

6. Learned Deputy Attorney General has' contended

PRI

that after the lapse of the Ordmarlce that had provided a career - ]
structure for the doctors, nurses and paramed1cs w0rk1ng in | i

PIMS FGP and NIRM the Health Allowance was granted by the

S

2 e AN SRS

Federal Government as compensatlon to the said heal_th
personnel ,He was, however, unable to show , any

contemporaneous drrec‘uon 1ssued by the Ministry: of CADD or -

the Ministry of Finance that restrrcted the grant of the ‘Health

mmne B

Allowance to the claxmed employees of the three hosprtals

| specified by him. As already noted above, the deﬁmtlon of he-alth

personnel provxded ‘in. the Mmlstry of Finance Ofﬁee | !

o Memorandum dated 27. 3 2012 is w1de in scope and therefore |

unhelpful to his plea.

7. We have exarnined ' the definition  of “health

personnel” adopted by said memorandum dated 27.3.20 12 from

‘Section 2(b) of the Ordinance w_h1ch is to the followmg effect:

“b) “hea.lth personnel” means 'a person who holds a post in any
institute ot organization dellverinig services n the health
sector and included in Schedule-1, but does not include: - ‘

i a person who is on- deputatron to the Federal
/ ) Government from any Pxovmce or other authority;

R T

PRI AA - = DI
T A e e S A LA 3 RSO




fa

»

adc

)

Lo
b

ii} a person who is employed on contract, or on work

charged bas1s or who is pald from contingencies.”

8. © It is noted that the: foregomg deﬁmtlon of health'
personnel covers persons holdmg posts, in any institute or

orgamzatlon Who are dehvc ring services in the health sector that

are included in Schedule-] to the Ordinance. Learned ‘Deputy

Attorney General was unable to d1st1ngulsh the respondents, - .

who are employees of the DGSE and allied 1nst1tut10ns/ ceriters,

NCRDP and NTD, from the paramedic and support _staff-

positions that quahfy as health personnel according to

Schedule -1 to the Ordinance. It is not den1ed by the appellant

. that education, training and rehablhtatlon of d1sabled persons

are services prov1ded in the health sector. ’I‘hese services fall

w1th1n the terms of Schedulel to the Ordmance and therefore_

the prov1ders thereof quahfy as health personnel
9. Accordmgly, not only do the respondents fall vl/ithin

the category” of persons who are, in terms of Finance Division

Memoranda dated 06 2. 20 12 and '77 3.2012, eligible for grant of

the Health Allowance but their - entltlement has in fact ‘been

admitted by both the M1n1stry of CADD and Mmrstry of Finance.

In this respect the aforementloned letter dated 13.3. 2013 1ssued‘

by the Ministry of CADD is referred Also the afﬁdav1t of the

Secretary Fmance, Government of Palﬂstan ﬁled in the

Islamabad High Court pursuant to that Court’s order dated

n0.3.2015 passed in. Wr1t Petition No. 4007 of 2014, spec1ﬁcally

1ecords that the proposal approved by the Prune Minister vrde »

Summary dated 25.1. 2012 did not restnct adm1ssrb111ty of the

Health Allowance to the personnel of the three: ho.spitals"

(identified by the learned DAG) ‘For that reason the Flnance

S ] .J.a...ﬂ...a_i..a..'n_
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Division Memoranda dated 04.2.2012 and 6.2.2012 made the

allowance avaJlable to all health personnel employed - by the
Federal Government in the BPS Scheme:

10. As a result, the said allowance was pald to the
health personnel of -the DGSE ‘and ‘its allied mstlt‘gnons until

27.10.2014' when the Finance Division mstructed‘thc' AGPR to

confine the grant of the allowance to employees of Federal.

Government hosp1tals and chmcs This instruction reprcsents

merely a change of. opunon “which 1is not occas1oned by an

endment in the terms of ehglblllty for the Health Allowance

- Therefore, as the Memoranda dated 04.2. 2012 06. 2 2012 and

27.3. 2012 issued by the Flnance D1v131on, Govemment of |

Pakistan still hold the ﬁeld in their original terms, _there is no
merit in the objection by the learned DAG to the entitlement .Of
the respondents" to claim and receive the Health Allowance.

11, “Asa secondary'and'also tenuous arg"nment,learned
Deputy Attorney General contended that the Health Allowance s
granted under executive fiat w1thout any statutory backmg
therefore the same can 1 be withdrawn ‘by the Federal Government

at any time. ’l‘hat is clearly a flawed contention. It is admitted

.that grant of the ‘Health Allowance and the terms of ehg1b1hty to.

receive the same were determmed by the competent authonty,

' Ministry of Finance in accordance with Rules of Busmess of the

Federal Government. The original terms. of the‘said lawful grant
still hold the field. These were acted upon and payment of the
Health Allowance to the respondents has conferred a vested

r1ght upon them In such cxrcumstances, the executwe is barred

by the rule of locus poemtentlae from umlaterally rescmdmg and :

retrieving the beneﬁt availed by its rec1p1ents. Reference is made
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" ,ﬂf‘ ) to Pakistan, thro’ug.h' the Secretarv, Ministrv of Finance vs_; ' ‘w : l}
* { Muhammad Himayatullah Farukhi.(PLD‘ 1969 SC 407) and’ | 7/{ 'Lx
The .Engineer-i'n-Chief AI-3ranch vs. Jalalnddin (PLD l992 SC : |
207) Therefore Wlthout a change of the terms of ehg1b111ty for ' ' [
the Health Allowance even the prospectxve exclusmn of thel | '
, respondents from rece1pt of the benefit shall cons’utute arbltrary :
and unlawful action. . | .
12. In the cucumstances, we do not l'lnd any. error or - ;
defect in the 1mpugned Judgments of the learned Federal Serv1ce ,r
Tribunal dated 0S. 10 2015, 11.1.2016 and '18_.7.2017. l
Consequently, these appeals are dlsrmssed and the entitlement A . :
.of employees of t.he DGSE, alhed institutions/centers, NCRDP - Z|
and NTD to- receive  the Health 'Allowance is afﬁrmed | 1
i
SO
Sd/ -".Dl‘_ian Saqib Nisar, CJ : . - {l
' Sd/- Umar Ata Bandial, J SR
Sd/- Ijas ul Ahsan, J . '
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|  Officeof the .
 Accountant General =
 * Khyber Pakhtunkhwa Peshawar

.. Phone: 091 921 1250-53

. No.HAD/A}llowanCes/Corrgsp:/2017-18/422 ’ 'Dated:19.04.2018
= To T : o : .

.~ The Branch Officer,
_ Pay Roll-4 Section.”
Subject: . COMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED
"IN CIVIL APPEALS NOS 1631-2112/2017,216/2016 &
. 806.811/2016 BY THE SUPREME COURT OF PAKISTAN.

3

1 am. directed to enclose herewith a‘ copy of A.O(TM)
 No.TM(F)/T-4Q/Health: Allowance/2017-18/138 - dated. 05.04.2018
alongwith Hono;‘ablé Supreme Court Judgment for further compliance .

‘under intimation to AGPR Sub Office Peshawar accordingly.
B

| D\My DocumentHAD Scctioxi.\éomplaint: regard.doc
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| lslamabad letter No-’I'M/18 64/C1rcular/2017-18 Vol-B-III/589 dated 12. 04 2018, along-W1th its

- Copy forwarded to Accounts Officer (TM)
G-8/4, Islamabad

C

OFFICB QFE.THE -
ACCOUN lAN l GFNERAL PAKIS'I AN RLVENULb
© . Sub Office 3

: PESHAWAR ' '
: Ph No: (091-9211278), Fax No: 091- 921 1301

by
No. TM(F)/T-40/Health Allow./2017 -18/ /3~Z S "~ | Dated: 05.04.2018

To, . _ : L : '
T \/fhe Aceounts Officer (HAD), _ : @
o . Office of the Accountant General, =

l(hyber Pakhtunkhwa, Peshawar, . o .

_Subject: ~ COMPLIANCE OF ‘JUDGMENT. DATED 17.01.2018 PASSED "IN CIVIL
S APPFALS NOS.1631-2112/2017, 216/2016 1344/2016&806-811/2016 BY THE -

" SUPREME COURT OF PAKISTAN.

Please fmd enclosed herethh the Accountant General Pakistan Revenues,

enclosures on the above subject

The Supreme Court “has made the employees of Director General Spccnal ~

Education, its allled institutions/ Centers, NCRDP and NTD entltled f'or I-Iealth Allowance.
Hence, the Dlrector General* Special Education has been transferred to Province under 18"

amendment and become a Provmclal sub_lect Tt is Kindly requested to take the requxslte actien on .

the above noted subject judgment under mtlmatlon to this office for onward subn11551on of

AC%M.

compliance report before the court. :

AGPR :ub Ofﬁce Peshawar T

PR - 'D .. 4CTOUNTS-OFFICER (TM)
oo W S ' AGPR Sub Office Peshawar

45 DAVATM New DitAZ00 4vhanty alel et T

s

o_ﬁ" ce of the Accountant General Pakzstan Revenue.s' -
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PESHAWAR HIGH COURT, PESHAWAR.

FORM ‘A’

FORM OF ORDER SHEET
Date of Order —  ORDER OR PROCEEDINGS WITH SIGNATURE OF
or Proceedings : JUDGE/JUDGES )
1 2

119.09.2018 W.P No. 4301-P/2018 with Interim Relief.

_________________—-——————

Present:. © M. Muhammad Khursheed Khan, Advocatc '
counsel for the petmoners

Mr. Moeen-ud-Din Hamayun, AAG for the
respondents.

**f»

Despite direction of this Court dated 11:09.2018,
the Advocate'General Office failed to eheek the releyaht
quarter i.e. ;esoondeut No.2 and aoprise the Court about the'
| consequences ofv the inapugned : letter. dated 0;3.06.201‘8.
Today, the learned c_buusel for ._the petitioners produced
another letter dated' 14.09.2018, -whereby‘the Director 'Social
.Welfare & S.pecial.Educatioh‘ Departrhent despite vrepeated

reminders of Accounts Officer: ha’s failed to provide the

requnslte adm1551b1hty of health professwnal allcwance from
Finance Departmcnt and release of budget through SAP
system’ under Ob_]CCl head of health allowance is still awaxted.
The letharglc and dlsobedxent attitude of the concerned orf cer
has exposed him hable to. be dcalt with under ‘the contem: . of
Court ‘laws, however, taking lenient view, . the becrc,tary

/ Fmance Khyber Pakhtunkhwa, Peshawar .is‘ directed to

d\wr personally appear before the Court and explain his position.

ATT @Eﬂ

o EXAWHNER
Peshawar High Court




To come up for hearing on 04.10.2018.

Interim Relief,

,Notiée ‘for the date fixed. In the meanwhilé,

Professional health ailowance shall not be deducied from the

petitioners.

."'-a;—. cevmnshacans vssad 5‘(‘1,7 7é

Date of Presentaflion of Application. . :‘“‘

No of Pages “57MP ..... 2> l% JQ()/ '
Copying oo L T
Totzleeameennn. o Z.é—’*_____ """" -~

Date of Prepar|tion of Copy........ 25——_, -.:;,g:

Bute of Delivery of Copa ... . R "G 24 '
Uirotvpd B):-‘V_' " U //-,}‘ ; ‘ -, R

e
)
>
G
i
5
\

*Ayub* Hon'ble Mr. Rooh-uléAmig Khan & Hon'ble Mr. Tustice Qalandar Ali Khan.
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- 3 ZAKAT, USHIR, SOCIAL WELF /—\Rl: SPREC! '..'
S wonnl_l\f ENIPOWE .\lll.L_Nl DEPA

SUMNMARY I= (“Jl—' PR OV];\» ,_.’\.[: CABINEY

BY THE EMPLOYEES QfF

DRAWL O F'l-lE‘.A.l,jjj_l;l ,f-\Ll_O‘./\/."-\l\lle;?

. Subject:- )
e . SPECIAL ERUCATION

. WP.N0.430/2018 NAZEER SHAH VS GOVERNMEN \T GF KHYBER

PAKHTUNKHWA

Before the ' 18" constitutional amendment the. employees of
Directorate General of Special Zducation, ‘Islamabad were allowed .
yoihe Sueralniy,

18 “amenament they were working undo

and since

01.04.2011, after the
Social Welfare’ D«:-zpr-.lrlmuﬂ':nl Savher Pakitunkhwea, Tilb thodr o wesiaion aned sl
z Healin Frofessiornal Alowanoo vice

()1.01.2012 the petitioner were recelvi.hg

["inance Division (Regulation Wing),

1
‘:.'
:
O
~I

rat governiment sl £

e
m
Q
o

~

n
0]
2
W

2. This allowancs was. siop

lhe petitioners filled a service apneal in Federal Service Tribunal, 1ol am abud, Nt

on 186.07.2017, the l—edcral Sc:
(Annex-ll). ' .

3, The Federal:Government then challenged the jucgmorii / doalilon of

wcc Tribunal dec lcln.cl ln f.JVCJ. of ihe pelitoners

S

lhe [Federal Service 'l'l'ilJLlllal in l"lu Supreme Court of Pakistan bul the apex courl
also decided in favour ofthe petitioners (Annex-ill). '

4, . After shlllng the services from l-cdc al Government (o -Provincial

(Jovemment of Khyber Pc.r(l'lll.lﬂ\ wa, the emp! ovc"s of Specnal Sducation were

lGLGlVll’lQ the said allowance provisionally on 13.06.2018, the /-\ccoun ant O"ﬁcer :

n (PR-04). oFce of the Accounmﬁ‘ Gencral Khyber Pakhturkh w‘a l.as written a

P ' . .
i - letter to Depuly Commnssxonu Feshawar with a copy tc Dll’@CtQ!’, Social Welfare

hat budge:r for the l-l'c-:lllh Aliowance hasg
mpuler Syslem

!  and Secretary, Financ c Dc‘pl.lull’ nt t
been allocated but the same has not been uoloaded to the SAP C

B lill dale. Accountant Olllcu (PR-04) further clarified hat the Accountan! Lmll(ll"l v

Olfice has released lhelmaymel. t {Health Allowance) te these cmpluyem or Ihe
rarjuest of Social Welf'ui Depa iment in.compliance of the judgment of Supruime

(Gaurt of Pakistan dated 17 Ol 2018, o«ovusnonally and subjoctt its admiasibllily

¢

]
!
i
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PN AR GO\/"R\U\M EMT ow YB“‘RDO HTUNK
/ *""\ 2 di" ZAKPT USHR, S’“F‘MLV\IE' FARE, SPEC! lAL ‘UUC/\ TION
oo, ‘)(\ﬂ’;m 2 WOMEDN : 1\ﬂ°OV\':~xx\’l‘=\lT D:DAR CRIEN
. . st
' ' SQMMAP { ‘f;\:.f_“' P”O\/h\"‘ll\l CADI\H_ .
. Guhjecti- D!\ AWL O F THEALTH ALLOVE OWAMNCE BY PY lm— EME oYEin LF
S SPE ClALEDUCAnlf“n‘ R
WP. No. 430120’18 NAZE A VS OVEFi\i_F\f:Eg[Qi’ KHYBER
the released
ltih

PA&"-{TUNKHW,' :
par’(ment Khyber Pa.\h‘unkhwa and that m cas®
;o the SAP S\/Su,m, he pavn.ent of THea

ploaded
nnen- 1‘/}

from Finance De
ion

]et is not peen U

will be stopped (A

%

Accordingly ih'e emp\uyces 0
consututlon of

\tioned \etter of A

n n\l-.d a writ pet|t

.budc
f Specna\ Educatlo
7% and mquesul for
Khyher

‘i

- Allowance
Paklsnan .19
ccountam Genwml
e. On 19()Q 20\8 I N
- l)l\\nl

5.
under  article- 199 of the
suapension of the above ' mel
pakhtunkhwa and for contmuatlo.\ of Health Al\owanc
ardar sheet issued by tho Honcn ~ble Court in the subjecl wiil pehlltm
c\hmu‘d the Sccrct'uy Fmanco Department, Khyber Pakhtunidwwu 0 pe |'mlu\\ly
appear pefore the: couu\‘on 104, 10. 2018. In comph.mgc. with 1he cu\u\ ordor e
tary, mance Depall tmem appeared bcfore the co‘urt on 04.10. 2018 und the
Ccrnlary,. FIRANGE Papartment that” th ..... sional
itioners (A01CA-V)

dcduc_ted from the petil
\e Peshawar High

Secre
honorable . court chrc*c‘todl tho
Heallh Anowance shall not be
6. Finally, in comphanc:e with the Oldt.,lS of Honorab
_ , Court Peshawar the Secretary Finance Depal‘tment requested vide Kis office
R M letter No. SO(Ltt)/FD/f:" 5521/2013 dated 01 10.2018 advising this. departmont
”J'\/ | lo move a summary bemq the Ac‘mnlstratlve Dcp’mment after tho»ough analysis
g for the apoxova\ to Chief l\/\lmchx Khyber | pakhtunkhwa (Anne:::-\/')
Pursu.mcc to the orcar of Pcsh awar High Count Pesn'\wm‘ dated.
Khyber Pa}\hLunK‘wv:\ is F\,\.{Llestbd 10 allow the
| lhe order af the Honorablo
.

7.
04.10. 2018, the Chief M\mst'—“r
lealth /\‘\nwanco to llw pommmj.e. \nd implemen

courl.
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AN N/ .
Fa ﬂg’ ZAKAT, UShR SOCM&JNELFAR_,VPECUU_EDUCAIKNV
B e ..Az&woMEhEMPOWERMLN1DEPARHWLN1

GOVER MENTOF KHYBER j/\‘\H'IUI\IKH\/V,C\

SUMMAR«FORD OWNCMLCABWET .A'fg"-,l |

DRAWL O F HEALTH ALLOWANCE BY THE EMPLOYEES OF

'SP[—C‘I/\I FDUC“/\ TION

- n . ’ : :
WP.No. 430/201?’ NA/f_’-r SHAH VS COVI—PNN l\ﬂ Ol* I\HYI rl\

PAKHTUNKHWA. .
On the observations of Finance Department the’ dcpanmonl ol Bnoainl
The Finango Imn.ulnumt'

S uvbjef:'f:-

8.

. o
. Wallure responded and provides the ruguisile information.
IKhiyhew Pakhtunlhwis p)l'()[)(J:lt?]S.l'lll;ll Hm'mmjucl' case gy b placaed botorw e

Provincial Cabinet for appropriate orders with regard to the approval ol the prapotod
| anil othor nlliond

pllowanee in linht of Court Recision dloowilh the issae of over-payment
malters (Annex-vil).

The Chief Minister, Khyber Sakhtunkhwa in Para-20 of the summary has

9,
alrady accordoed approval to place the subject issue belore the meating ol Provineinl

Cablnel for approval please

10. B ThL. Provincial Cakinet & récuastad 16 aliow the "Heaith Allicwanae” o th
petilioners and implemeant the order of s bonarmile e, T
/‘\” \"
.‘.1, ’
/.' ’I /
RS / /
S - . e /,
e . T ™ Yo
A - //7// P Ry 7
’ (MUHAMMKOTO! EE & AHAN)
? '  Secretary to Governmant of Khybar Pakhiunikhwa
/ . . Zakag Ushr, Socia v'\./chr.;m S ml Zoucation &
}A ' - Women Empowearmer Dco'nln i



GOVERNMENT OF KHYBER PAKHTUNKIWA -

ESTABLISHMENT AND ADMN: DEPARTMENT o

{ CABINET WING ) : ’ |
No.SOC{E&AD)9-24/2019 R G

Dated Peshawar the 28'" October , 2019,

The Secretary to Govt, of Khyber pakhiunkhwa

Zakat, Ushr, Social Wellare, Special Education & Women
Department. . : DR

IR W A

UBJECT: DECISION OF THE MEETING _OF PROVINCIAL CABINET
DATED 22.10.2019. T | - -

Year Sir, -

. 1 am -c}irected' io forward herewith the foIlowihg decision of the
Eu._ctmg‘ gf Prm;mmal Cabinet held on 91.10.2019 under the chairmanship of
“hiel Minister, Khyber Pakhtunkhwa for implemcnta_tion. - : ‘

AGENDA ITEM NO. 16 ' RS ‘ |
DRAWL OF HEALTH ALLOWANCE BY THE EMPLOYEES OF SP;E‘ClAL‘\
EDUCATION WP.NO.430/2013 NAZEER SHAH VS GOVERNMENT OF KHYEER

PAKHTUNKHWA

: Decision of the Cabinet:

e

| | o | |
: The Cabinet approved Health Allowance 10 the devolved employees.of

11 Special Education Institulicns at the rate of one running baéic pay..
| : ' : o
!

l implementing Department: . Zakat, Ushr, social Welfare, Special Education & 1
Women Em owerment S ‘ |

2. [ am to request that an implementation report 'of the Cabinet
decision as required under 1‘\"\.116 25 (2) of the Khyber Pa}_-.hmnkhwa- Government
1985 may kindly B¢ furmished on 0P priority basis to the

fules of Business \
Yours W

Cabinet Scction, Adm’inistration D’epanmwnt.
MAD)

J\/ —/ + SECTION OFFICER (CABINET)

ENDST.’NO. & DATE EVEN.
Copy toi- |
p.§ to Secretary Administration Department. - -
PA to Additional Secrctary {Cabinet) Administration Department.

pPA to Depuly Secretary (Cabinet) Adminfistratiw men

1

SECTION OFFICER (CABINET)



No 811/2016 titled “Muhamm

1-&

QOVERN ¥ wT OF KH YRERY AKHTUNK HWA
. P N N :

TR
vat ll;l"l
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een e 17 AT IVER .
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D'ated Peshawar the 25-1 1.2019

NOTIFICATION 65

No.FDgSOSR-H)B-—7/20'19. In pursuance of the Subrenle Coul‘-t of Pakistan Civil Appeal
ad Athue-Ur-Rehman & Others vis Federal Government O
tration etc,” the Goverament of Khyber

Pakistan through Secretary Capital Adminis
ith Allowance at the

pakhtunkhwa. (Provincial Cabinet) has been pleased to approve Hea
running basic pay o the devolved employees working in the .Special

rate of one
the date Of their devolution to Provincial Govt of Khyber

Education Institutions from

Pakhtunkhwa. .
The above said allowance will be admlssible'dnly“to the. employees of

Special Education |nstitutions of Khyber pakhtunkhwa devolved under 18" Constltutlonal

/\lTl(:)l’l(:lll'\e'l'\L

secretary to Govt of Khyber pakhtunkhwa
. Finance Department ‘

Endst No. & Date Even.

Copy is forwarded for information and necessary action to th=t-
1‘4countant General, Khyber pakhtunkhwa, pPeshawar.

2. Principal Secretary 10 Chief Minister, Khyber pakhtunkhwa.
5. Principal gecretary 10 Governor, Khyber pakhtunkhwa. 4
4, Secretary to Social Welfare, special Education & wWomen Empowermen_t Deptt.
5. Directaf. EMIU, Finance Department, Khyber pakhtunkhwa. ‘
g PSte Minister Finance. Khyber pakhtunkhwa.
7
8
9
1

. PSto Secretary, Finance Department, Khyber pakhtunkhwa. 4

. PSto Special Secretary, Finance Department,‘Khyber pakhtunkhwa.

. PAto Additional Secretary (Regulatlon), Finance Departmenl.

0. \iaster File. =\ ' .
RS

§
¥

‘ 4 SECTION QEFICER (SR
/ 2 . FINANCE DEPARTMENT
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The Director of Social Welfare,

Special Education & Women Empowerment Department,
Khyber Pakhtunkhwa, Peshawar.

Subject: DEPARTMENTAL APPEAL FOR GRANTING/ALLOWING

HEALTH ALLOWANCE TO THE APPLICANT W.E.F. THE
DATE OF DEVOLUTION OF THE EMPLOYEES OF SPECIAL
EDUCATION _INSTITUTIONS TO THE PROVINCIAL
GOVERNMENT _OF KHYBER PAKHTUNKHWA i.e.
JANUARY, 2012.

Respected Sir,

With due respect it is stated that I am the employee of Special
Education Department and is serving as Incharge Special Education Centre
(BPS-17) at the Government Institute for the Blind, Swat, quite efficiency
and up to the entire satisfaction of my superiors. That the Institutions of
Special Education were working under the control of Federal Government
and after the Provincial Government enacted Khyber Pakhtunkhwa, Civil
Servants (Amendment) Act, 1973 where under Section 11(b) of the Act ibid,
devolved employees of the Federal Government were declared Civil
Servants of the Khyber Pakhtunkhwa Province before the commencement of
18" Constitutional (Amendment Act, 2010) for all intents and purposes.
That later on the Provincial Government approved Health Allowance at the
rate of one running basic pay to these devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That the employecs of Special Education Institution
under the Federal Government were receiving Health Allowance which had
been stopped/deducted from their salaries against which the said employees
preferred service appeals before the Honourable Federal Service Tribunal,
Islamabad and the same have been allowed in favor of the employees vide
judgments dated 05.10.2015, 11.01.2016 and 18.07.2017 and the employees
of Special Education Institutions declared entitle for receiving of the health
allowance. That the respondent Department feeling aggrieved from the
judgments of Federal Service Tribunal, Islamabad filed CPLA No. 811/2016
with title of (Federal Government of Pakistan through Secretary Capital
Administration etc; VS Muhammad Attiq Ur Rehman & others) before
the Hon’ble Supreme Court of Pakistan and the same has been dismissed by
the Supreme Court vide its judgment dated 17.01.2018 and declared
entitlement of the employees of Special Education Institutions for receiving
of health allowance. That it is pertinent to mention that thec Government of
Khyber Pakhtunkhwa Finance Department issued Notification dated
25.11.2019 in implementation of the judgment passed by the Hon’ble
Supreme Court of Pakistan in C.P No. 811/2016 and approved Health
Allowance to the employees of Special Education Institution of the Khyber



&

- Pakhtunkhwa from the date of their devolution to the Province. That it is

“also pertinent to mention that in light of the judgment of the Hon’ble
Supreme Court of Pakistan and Notification of the Finance Department,
Health Allowance has been granted/allowed to the several employees of the

~ Special Education Institutions but the same benefit has not been extended to
all employees That the applicant time and again requested ‘the authority
concerned for the grant of Health Allowance in light of the Principle of
Consistency but no reply has been received from the quarter concerned. That
the applicant feeling aggrieved from the inaction of the authority concerned
by not allowing/granting Health Allowance similarly to the other employees
of Special Education Institutions preferred the instant Departmental appeal
before your good self for the grant of Health Allowance.

It is therefore, most humbly prayed that on acceptance of this
Departmental appeal the concerned authority may very kindly be directed to
grant/allow health allowance as per directions of Hon’ble Supreme Court of
Pakistan and Notification dated 25.11.2019 of the Finance Department from
the date of devolution to the Provincial Government of Khyber
Pakhtunkhwa. '

Dated: 19.04.2022.

o t SRR Incharge Special Edueatlon Centre (BPS-17),
oy - | ' MR&PH Pajaggi Road, Bashir Abad,
v Peshawar



VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

OF 2022

(APPELLANT)

% At S At (PLAINTIFF)

(PETITIONER)

VERSUS

(RESPONDENT)

,!Zwm/ Etrealbnsr Left  (DEFENDANT)
e fobot folintiate

Do hereby appoint and constitute MIR ZAMAN SAFI,
Advocate, Peshawar to appear, plead, act, compromise,
withdraw or refer to arbitration for me/us as myyour
Counsel/Advocate in the above noted matter, without any
liability for his default and with the authority (o
engage/appoint any other Advocate Counsel on myy/our cost.
I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or
deposited on myy/our account in the above noted matter.

Dated. / /2022 W

CLIENT

- -
{hcddprtp

MIR ZAMAN SAFI
ADVOCATE

OFFICE:

Room No.6-E, 5 Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No.0323-9295295
0317-9743003




