01:07.2019 V Counsel for the appellant present. Mian Amir Qadi_r,y
DDA for respondents preéené. The learned counsel for the

appellant seeks adjournment. AdjourndCase to come up for

- -arguments on 07.10.2019 before D.B at camp court Swat.

+ G

Member : ' Member
T ‘ Camp Court Swat
07.10.2019 Counsel for the appellant and Mr. Anwaf-ul'-Haq, Deputy

District Attorney for the respondents present. Learned counsel for

the appellant requested' for adjournment. Adjourned to 02.12.2019

for arguments before D.B at Calﬁp Court Swat.

-

E . - (Hussain Shah) S (Muhanimaﬂnin Khan Kundi)
| ‘ Member o Member ,
Camp Court Swat | Camp Court Swat -
1 :
02.12.2019 | Appellant absent. Learned counsel for the appellant absent.

Mr. Riaz Paindakheil learned Assistant Advocate General present.
Case called but neither the appellant nor his counsel turned up.
- Consequently the present service appeal 1s hereby dismissed in

 default. No order as to costs. File be onsigned to the record room.

mad Hassan) ‘(MUhfu'nmad Hamid Mughal)
" Member - Member
Camp Court, Swat o Camp Court, Swat
ANNOUNCED.

02.12.2019



08.01.2019

05.03.2019

-

06.05.2019

Clerk of counsel for the appellant present. Mr. Khaw{as'

Khan, S.I (Legal) alongwith Mr. Mian Amir ’Qadir,‘D_i_stric.t

~ Attorney for. the respondents ;ﬁre_sent. Written reply on behalf of
- respondents not submitted.  Learned District ‘Attomey requested
for further adjournment. Adjourned. To come ‘up fer written

reply/comments on 05.03.2019 before S.B at camp court Swat.

(Muhangggm{,gmin Khan Kundi)
- Member
Camp Court Swat

PN T

Appellant with counsel present. Mian Amir Qadir, District
Attorney alongwith Mr. Khawas Khan, SI (Legal) for respondents

present. Written reply/comments submitted which is plagéd_on file.

D.B at camp court, Swat.

mber
Camp Court, Swat

.“

Learned counsel for the appellant and Mr. Mian
Amir Qadir learned District Attorney alongwith Mr.
- Khawas Khan SI for the respondents preSént. Learned
counsel for the appellant seeks adjournment. Adjourn. To
come up for-arguments on 01.07.2019 before D.B at Camp
Court, Swat. L ‘ : '
s @ / |
 Membet “Membel
“Camp Court Swat

Case to come up for rejoinder and arguments on 06.05.2019 before |

<
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05.10.2018 " Counsel Mr. Imdadullah Advocate present and heard in

limine.

Contends that the réspondenfs déprived the appeﬁént from his
due ight of back beneﬁts at the time of his adJustment as ordered by

this Tribunal in the prev10us Judgment

- Points raised need con51derat10n The appeai is admltted to
Appeﬂanf Depositeg regular hearlng subject to all legal objectlons, if ralsed by the
Scuu,n P8 P;"‘\’\qsa Fee | respondents.'T he appellant is directed to deposit sgcurlty and process

ST fe'g‘v{fithin 10 days. Thereafter notices be.issued to the respondents.

To come up for wrltten reply/comments on 03.12 2018, before the

)

Chairman
Camp court, Swat

© +,°S.B at camp court Swat.

03.12.2018 Learned counsel for the appellant and Mr. Usman
f ‘ ~Ghani  learned  District  Attorney  alongwith  Mr,
Muhammad Siraj Inspector present. Written reply not
submitted. Representative of the respondents seeks time to
furnish written reply/comments. Granted. T'o come up for
wrilten 1cply/c0mmoms on 08.1.2019 before S.13 at Camp |
- Court Swat

AR

(-3
‘Member ,

Camp Court; Swaf
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FORM OF ORDER SHEET
Court of |
Case No: 1167/2018
S.No. | Dateof orde'r Orde'r or othér:proceedings with svignature of judge
proceedings -
1 2 3
1 18/09/2018 The“appeal_of Mr. Fawad Khan presen‘tedb today by Mr. Aziz-
ur-Rehman Advocate may be entered in the Institution Register and.
put up to the Worthy Chairman for proper \rder please.
REGISTRAﬁ-It\ | 19
7. }‘1 ,9 (20{/9 This case is entrusted to touring: S. Bench at Swat for

prellmmary hearlng to be put up there on 'D \ /Orfg

CHAIRMAN

>

i
F
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Service Appenl No.{ [{5 ‘Z of 2018

Fawad Khan Constable No. 2663, Swat Police, District Swat.

VERSUS

...Appellant

The Provincial Police Officer Khyber Pakhtunkhwa, Peshawar and Others.

INDEX

...Respondents

T

T Annevuroe

I - "’ _’,. of due : . I’.':_gn.f o

1 Mento of Appenl 1-5
2 Affidavit 6
3 Addresses of the parties 7
4 Copy of the FIR A 8
5 Copy of the Order dated 13-10-2016 B 7

Copy of the Judgment dated 14-03-2017 C
> i — [o— 17
> opy of the Departinental Appeal D
7. py of p pp 18- 21
8 Copy of the Order dnted 13-04-2017 E 2 2

Copy of the Judgment dated 06-03-2018 F X
10. Copy of the Order dated 23-04-2018 G 2 4
| Copy of the Order dated 24-05-2018 H 99
12 Copy of the Departmental Appeal 1 > Q
13, Vakalat Nama )7

Appellant Through

rz=trr=Ruftriian

Advocate Swat

Office: Khan Plaza, Gulshone Chotwk,
Mingora Swat, Cell 0333 929 7746



BEFORE THE KHYBER PAKHTUNKHWA /
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No.{ {é? 0f 2018

Pawa,dj(ha.n Constable No. 2663, Swat Police, District

Swat.
A _Ep_e_llgﬂ_ké-z?er P"}k’ lf:.lkhwa
“IM
VERSUS Plory o LGl o
. -
1. The Provincial Police Officer Khyber Pakhtunkhuwa, gjéké/»%?/ g

Peshawar. .
2. The Regional Police Officer, Malakand, Saidu
Sharif, District Swat.
3. The District Police Officer, Gulkada District Swat.

..Respondents

SERVICE APPEAL UNDER SECTION 4
OF THE KHYBER PAKHTUNKHWA

F%edtg_d{ay . SERVICE TRIBUNAL ACT, 1974 )
AGAINST THE ORDER O.B. NO. 87
Regn trar . A i e
Tq X DATED 24-05-2018 TO THE EXTENT OF

WITHHOLDING THE BACK BENEFITS,
WHEREBY = THE APPELLANT IS
REINSTATED .INTO SERVICE, BUT
WITHOUT ~ GRANTING  BACK
BENEFITS AGAINST THE LAW, RULES
AND SHARIAH, FEELING AGGRIEVED
OF THE SAME THE APPELLANT
PREFERRED A  DEPARTMENTAL
APPEAL, BUT THE SAME WAS NOT
RESPONDED TO DESPITE THE LAPSE
OF STATUTORY PERIOD OF TIME.
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| That on accepfmzce of this service appeal the order
impugned may be modified to the extent that the back
benefits for the period the appellant remained
terminated ie. from 13-10-2016 till 24-05-2018 be

released with all consequential benefits.

Respectfully Sheweth:
Facts:

L. That the appellant joined the Police Force as
Constable and was performing his duties as such
to the satisfaction of both the authorities and the
general public at large and no compliant has ever

“been made against the appellant.

it.  That the appellant was falsely involved in a
criminal case vide FIR No. 430 dated 22-06-
2016 under sections 9C CNSA. Copy of the FIR

1s enclosed as Annexure “A”.

i, That on the basis of the snid FIR a shame i?'té;ui'ry
was conducted against the appellant and as o
result of the said farce and predetermined
inquiry the major penalty of dismissal from
service was imposed wpon the appellant vide
order O.B. No. 175 dated 13-10-2016. Co;vy} of
the order dated 13-10-2016 is enclosed 1115.

27y 1

Annexure “B”.
}

0. That mean while the appellant got acquitted vide

JEO—. e e eyt

judgment dated 14-03-2017 by the Court of

competent jurisdiction and that toe after propér

-
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V1.

Vit

evaluation of the record and evidence produced
by the prosecution. Copy of the judgment dated

14-03-2017 is enclosed as Annexure “C”.

That the appellant feeling aggrieved of the order

of dismissal preferred departmental appeal to the

~ respondent No. 2 for the redressal of is

grievance, but the same was also filed vide order

No. 3560/E dated 13-04-2017, received on 18-

04-2017, in a very mechanical manner without

fulfilling the codal formalities neither adopting
the due course of law nor properly associating
the appellant with the so called inquiry. Copy of

the departmental appeal is enclosed as Annexure

“D” and that of the order dated 13-04-2017 1is |

enclosed as Annexure “E”, respectively.

That the appellant filed a service appeal before

this honourable tribunal bearing No. SA

406/2017 decided on 06-03-2018, for proper
order in a de novo inquiry by the authority. Copy
of the judgment dated 06-03-2018 is enclosed as

Annexure “F”.

That in light of the judgment of this honourable
tribunal the appellant was firstly reinstated into
service temporarily vide order O.B. NO 68 dated
23-04-2018 and finally was reinstated vide order
O.B. No. 87 dated 24—05—2018-, but withholding
the back benefits against the law,- rules and

Shariah. Copy of the order dated 23-04-2018\is

enclosed as Annexure “G” and that of the order



‘dated 24-05-2018 is enclosed as Annexure “H”,

respectively.

viti.  That feeling aggrieved of the same the appellant
filed a departmental appeal, but the s‘_ame was not.
responded to despite the lapse of statutory period
of time, hence this service appeal on the
following grounds. Copy of the departmental

appeal is enclosed as Annexure “I”.

Grounds:

a. That the appellant has never been associated in the
mode and manner prbvided by the law neither has
his defence version been considered at all for no
vdlid reasons. Moreover the evidence, if any, used
against the aﬁpel’lant was never showed to the
appellant neither was the appellant afforded to cross
examine the wiinesses if any very produced at all,
thus the appellant has not been treated in

accordance with the law and rules.

b. That no inquiry is ever conducted in the mode and
manner required under the law, rather was a shame
and fdrce inquiry and that too with a pre-decided
conclusion, despite the fact that penalty of dismissal
from service has been imposed as a vesult of the so
called farce inquiry, thus the appellant has been

discriminated as twell. ‘ !

c. That respondents have used their official authority
in a very arbitrary, wmechanical and colourful

manner to the detriment of the appellant.



Y

d. That Hléﬁpp&léﬁf has been céndemned as unheard. .

e. That the order impugned is made in violation of the

judgment of this honourable tribunal.

f. " That the appellant has remained jobless during this

-whole period.

'g. That the appellant has not commiitted any act of
commission or omission which may constitute any

offence under any law.

It is, therefore, very respectfully prayed that
on acceptance ‘of this appeal the impugned order
may very kindly be modified to the extent of
granting all back / consequential benefits to the
appellant for the period he was kept out of the

service.

Any other relief deemed appropriate in the
circumstances. and not specifically prayed for may

also very kindly be granted in the circumstances.

Appellant |

Fawad Khan

Through Counsels,

Azié— L'r—-Rahnmrl
lﬁ/@%w lah

Advocates Swat
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. ____ of 2018

Fawad Khan Constable No. 2663, Swat Police, District

Swat, .

...Appellant
'VERSUS

-The - Provincial Police Officer Khyber Pakh tunkhwa,

- Peshawar and Others.

...Respondents

AFFIDAVIT

It is solemnly stated on Oath that all the contents of
this service appeal are true and correct to the best of my. |
knowledge and belief 11ﬁ_d nothing has either. been

- misstated or kept concealed before this Honourable

Tribunal.
Deponent
Fawad Khan
Identified Bl/'

Y

~ Imdad Ullah
- Advocate Swat




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

. Service Appeal No. __.___0f 2018

Fawad Khan Constable No. 2663, Swat Police, District.

Swat.

. \
~

.. Appellant
VERSUS
‘The Provincial Police Officer Khyber Pakhtunkhwa,

: Peshawa'r and Others.

...Respondents

ADDRESSES OF THE PARTIES
Appellant:

Fawad Khan Constable No. 2663, Swat Police, District
Swat. o

Resporidents:

1. The Provincial Police Officer Khyber Pakhtunkhwa,
Peshawar. |
2. The Regional Police Officer, Malakand, Saidu
~ Shartf, District Swat. 4
3. The District Police Officer, Gulkada, District Swat.

Appellant

Through Counsel,

7

Advocate Swat

——
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ORDER ' T

This order will dispose off the departmental enquiry conducted against
Cowstable Fawad Ali No.2663 that he while posted to Police Station Ghalegay was found
mvolved with Narcotic Peddler and also smuggle of Chars/Hashish from Batkhela to his local
area. ‘Which ‘amount gross mlsconduct on his part. As per report of SHO Pohce Statuon
Rahimabad dated 30-03- 2016.

, . He was issued Charge Sheet alongwith statement of Allegations and
SDPO/Matta was deputed as Enquiry Officer. The Enquiry Officer conducted proper
departmental enqulry against the delmquent Constable and recorded the statements of all
concerned officers. He has provided arhple opportunity to the delinquent Constable to defense
the charges rendered by hlm After conductmg proper departmental enquiry, the Enqurry Officer
submitted his findings wherem he Intimated that the allegations leveled agamst him are
baseless and not proved durmg enquury, therefore, recommended for approprlate orders. The
fmdmgs report of Enqu:ry Offlcer (SDPO/Matta) was perused and found unsatnsfactory and

SDPO/City was deputed to conduct denovo enqmry |nto the allegatlons Ieveled agamst hlm The

Enquiry Officer (SDPO/Clty) conducted denovo enquiry into the allegat:ons !eveled agarnst him,

recorded the statements of all concerned and submit his flndrngs report wherein the Enquiry
Officer intimated that the allegatrons leveled agamst Constable Fawad Ali No.2663 for drug

peddling/narcotics smugglmg are proved dunng denovo enquury, whlle the delmquent Constable

was also involved in case vrde FIR No 430 dated 22 06-2016 u/s 9C CNSA Pohce Station .

Rahimabad and recommended for approprlate punishment, He was also called in Orderly Room

on 13-10- 2016 but he did not submlt any plausuble defense for the charges Ieveled against hrm
Havung perused his servrce record :t was patently evident that the

delmquent Constable Fawad Ali No 2663 is ablack stlgma on the face of Pollce force Forgoing in

view the undersrgned is of con5|dered 0p|mon that there are no chances that Constable Fawad

, Ali No 2663 will become an efﬁment devoted and honest Polrce offncer in future Hrs further

retention in service |s bound to affect the dnsclphne of the ent:re force Therefore in exercise of
the powers vested to the under3|gned under Rules 2 (m) of Pohce Drscsplmary Rules-1975 i,

Muhammad Saleem Marwat, PSP District Police Off'cer Swat as a competent authority, am

constrained to award him the pumshment of dlsmlssal from service W|th |mmed|ate effect,

Order announced
o
‘\\
District Pollc\e Officer, Swat
P
, , s
ORB. No.___175. - : S
Dated 13-10-2016. .
'&******#**** .

Advocate

— —_ —_— e Oa
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IN THE COURT OF SYED OBAID ULLAH SHAH
ADDITIONAL SESSIONS JUDGE-VI/JUDGE SPECIAL COURT/
IZAFI ZILLA QAZI, SWAT

- CASENO. 46/3 CNSA OF 2016

Date of institution: 21.09.2016
@ : Date of decision:  14.03.2017

The State _ | L

-VERSUS... =

1) Farman Ullah son of Hamid Ullah,
2) Fawad Khan son of Zoor Mohammad Khan, residents of

Mohailah Ranjo Gat, Balogram, District Swat.
.- (Accused Tacing Trial)

Case FIR No.430, Dated: 22.06.2016
Under Section 9(c)CNSA,

Police Station Rahim Abad, District Swat

- JUDGMENT ’
14.03.2017

Accused Farman Ullah and Fawad Khan faced trial in case FIR
No. 430 dated 22.06.2016, registered under section 9(c) CNSA. Police

Station Rahim Abad, District Swat.

The brief- background of the present case is tlmt on spy

mfommtlon Mujeeb Alam Khan SHO alonothh other po! ce contuwent

(\ proceeded to the spot and found accused Farman Ullah at Mohallah

‘Ranjo - Gat Balogram and during his personal search. recovered a

éﬁxb@polyﬂmne bag containing Chars we]ahmo 1050 gmmq out of whu.h
ol

grams were separated and sealed into parcel No.! for sending to; FSL

R
W

|
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Advocate
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while the remaining chara§ wa.s sealed into parcel No.2. The accused
was taken into custody and Mufasillq in this respect was drafted and sent
1o PQIice Station for registration of FIR, hence, the present case. During
interrogation of accused Farman Ullah, accused Fawad Khan was also

charged in the instant FIR for the commission of the offence.

After éompletion of investigation, complete challan w/s 173 Cr.PC

against the accused was sent up for trial. The accused were summoned

who being on bail attended the Court and accordingly they were su pplied

with copies of relevant documents within the meaning of section 265-C

Cr.PC. Charge was framed to which they pleaded not guilty and claimed-

trial, so the case was posted for prosecution evidence. Prosecution in
order to substantiate its case produced and examined ag many as nine

(09) witnesses. The gist of the prosecution evidence 1s as under:-

PW-1:  Ismail constable No.103, deposed that he has
handed over parcel containing 05 grams of Chars
along with Ra/idari receipt and copy of FIR, tn

FSL for analysis.

Aurangzeb  Khan SI, hés - conducted
investigation in the instant case, he prepared s_ite
“Pplan ExPW-2/l, obtained police custody from
competent court vide application ExPW-2/2,
prepared pointation memo éxPW-ZB, ca-lptﬁx'ed _
photographs ExPW-2/4 of pointation process. |
Cliarged accused Fawad Khmf and  issued

parwana ExPW-2/5. Arrested accused F awad and

issued his card of arrest ExPW-2/6 and on hig

1)

Page 2 of §

ttested

Advocate



PW-3:

Page 3 of §

pointation recovered Chars weighing 1335 gram,
separate 05 grams for FSL and sealed the
remaining 150 grams ExPA and took into
possession vide memo ExPW-2/7, prepared
sketch of recovery ExPW-2/8._ On 24.06.2016
vide application ExPW-2/9 he produced accused
Farman Ullah for recording his statement u/s
164/364 Cr.PC before competent Court, who on
denial was sent to judicial lockup. He h% also
captured photocrlaphs E\PW-2/10 & E\PW-”/ 11
of the proceedings of pointation of accused
Fawad Khan. On 25.06.2016 vide application
ExPW-2/13 he has produced accused Fawad
Khan for recording statement w/s 164/364 Cr.PC

before competent court of law, who on de vial was

%

sent to judicial lockup. On completion of

investigation he handed over case file to SHO for
submission of Challan. On receiving FSL reports
EXPW-2/14 & EXPW-2/15. he placed the same

on file. ' *

Hamid Igbal Khan SI, deposed that he
incorporated the contents of Murasila into FIR

ExPW-3/1.

Ayaz conétable No.. 1283, is the ~marginal

witness of recovery memo E\PW-../7 He has‘

also taken samples to FSL Peshawar.

Mujib Alam Khan SHO, deposed and narrated

the contents of Murasila EXPW-5/3 and sent it'to

i
i

13/

Adquato ‘

S L 12 sttt A A LA s



Police Station. He recovered 1050 grams' Chars
from accused Farman Ullah, out of which 5
grams was sepe;ratcd and sealed into parcel No.1
for sending to the FSL while remaining Cﬁars
. ExP-1 was taken into possession vide recovery
memo as ExXPW-5/1. He also prepared card of

arrest EXPW-5/2: On completion of invéstigation

he submitted complete Challan Ex.PW-5/4.

PW-6:  Umar Seyab ASI, deposed that he is marginal-

—— e - — e o=

‘witness of recovery memo ExPw-5/] .

PW-7:  Haider Ali constable No.2201, entered into
witness box and stated that he carried parcel

containing 05 grams Chars to the FSL, Peshawar,

. PW-8: Yasar Ali No. 2525, deposed that Mujab Alam
SHO has handed over Mur asila, which was taken

-to police station dl‘ld handed over to Mubarrir of

P.S.

[ .
PW-9:  Bakhtyar AMHC, deposed that on 24.06.2016
he has given 05 grams Chars. along  with
application etc to Haider Ali constable for taking

to FSL Peshawar.

@D After the -closure ot prosecution evidence, statements. of both

cc&lsed were 1ecolded U/S 342 Cr. PC ‘wherein they protessed their
\%\ it nocence howeve1 they neither wished to be e\mmmcd on mth nor
5

Opted to ploduce evidence in their detense

-'; Attesty d

‘ ' Advocate
- Page4of8 o
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I have heard the arguments advanced by learned APP for the tate. RN
. \,.h-_. . B “_
and that of learned counsel for accused facing trial and record avafluble'

on case file scanned.

Perusal of record reveals that, no doubt, the accused Farman

Ullah has been arrested red handed and the alleged recovery of Chars
weighing 1050 grams has been effected from l]is direct possession and -

| later on during interrogation he charged accused Fawad Khan and on

whose pointation recovery of Chars weighing 150 grams was also made, -

but he did not try to arrange any witness of the locality to the recovery
proceedirlgs. Provisions of Section 103 Cr.PC are excluded and the
association of independent witness is not necessary at the time of search,
seizure and arrest, but statement of official witnesses in the
circumstances would be looked into very caretully; and would be scaled
~ with great caution. According to the co1l1plainant, he alongwith other
police during gusht, received spy informatioo that accused Farman Ullah

is busy in selling narcotics, but he did not made any test purckase in this

regard.

4
Though report of FSL has received in positive, but mere positive
1ep01't of Forensic Science Laboratory is not sufficient to bring home
guilt of the accus.ed. Moreso, the occurrence has taken place on
1122.06.2016 in 1espect of which FIR was lodged Ion the same date whlle

(\connaband have been sent to FSL on 24.06. 7016 wluch was handed over

&

23 H\‘ exqmmatlon in-chief. There is delay ol‘ about five days between lodging

u%ESL on 27. 06. 2017 .and the same fact is also nauated bv PW-04 in his ‘

of FIR and sending the sample to FSL, which was not explained and its

;o R | 7 Attested

Page 5 of 8 l
seof Advocate
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. safe custody during the said five days was not proved. Wisdom is drawn

15

from worthy case law reported in PLD 2005 Peshawar 162.

PW-1 stated in his examination in chief that on 24.06.2016 he

handed over the parcel to constable Ayaz for taking it to FSL Peshwar,

While in cross-examination he stated that:
-"Un“bfLuL’};FSL.'f@@ULoJ/j (_)/J&L o

PW-02 Investigation Officer in his examination-in-chjef St’lted L
that he prepared snte plan in the } presence of eyewﬂness and also recorded

their statements u/s 161 Cr.PC, while in cross-examination he admitted

that:-

\ufuf:‘:?r/ub,?lf“’mufz;fﬁ bt
"LJLjMUL dj/L}"J/LJJ!’!'@;Lf(LU

At another place the said PW also admltted that:

Ju.’.‘/uj‘lo:b’(f )iJL.ﬂqu&fuﬁyuL}éy L
=S s 7Sz SIS [ H Sy Ey Py e g e
Lz LAsi.e fr Adwhe b S kY
‘- P RCH T/L J/@/;ufl/ L i UL/ r/L & sl
‘ -‘wé_‘./:‘”ofaj,olpu.ﬁ»

PW-02 in his examination i chief stated that duri ing mteuoa'ltlon

accused Farman Ullah nommated accused Fawad ‘Khan in the instant

case, bf\t 1n cross-examination he admitted that :

: L("ufullaér)'jub»z_u' s

\6\‘9( L u"'ﬂ (5/)/[53.,/;' 1 (J'WF[R (}J'/‘..-—‘-’ d/..,l.»v‘

J;::ir)[ . Y N (VTS a‘.um; :
e F ks pers Aokesspagt
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PW-05 Mujib Alam Khan SHO/complainant in his examination
. in chief stated that he received spy information that the-accused is'selling .
narcotics near his house and he arrested the accused and allegedly
recovered 1050 gram Chars from his persoﬁal possession. In his cross-

examination he stated that:

S u”«c../rlc,/b;:’; b b L(‘jf ,,J"',c ZL
LUl ASTL hsz bl TS ,",i

’ Uﬁ¢«f'4t¢(f(4u&?;/...w:zr& .:,L-s,, ;‘y;._ | i
e senv g e

Hence, he excluded provision of section 103 Cr.PC by not

associating of independent witness at the time of arrest of ar:cused.

After scanning entire evidence, it follows that the prosecutikOn has
failed to prove its case against accused beyond any shadow of reasonable
doubt. As only a single doubt is sufficient for acquittal of accused,
because law favowrs the accused for benefit of doubt arising out of the
prosecution case. It is settled principle that accused is. the favourite child

~ of law and shall be considered innocent until proved guilty and benefit of
a single doubt arising out of the prosecution must be stretched in tavour
of accused. Moreso, record is also ‘silent about previous involvemetﬂt of

the present accused in such like cases.

Consequently, this Court héreby acquits both the aczused of such

mrge by gi\%ing them the benefit of doubt. They are on bziil Their

u tles are acwldmoly qbsolved of their liability under such ball bonds.

z&gp property, if anv shall remain intact till the expiry ol penod of
W

ﬁ)pca]uewsnon

- Attes ‘?@
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File be consigned to record room after necessary conipletion and

. Announced: . ] (J ﬁ]_()-g‘-/)
14.03.2017 | | (o /ﬁf’:'-.'/:ﬂ?
(SYED OBAID U S5HAH) ,
Additional Sessions Judge-VI/IZQ/
. Judge Special Court, Swat.

hY

compilation.

Additional Sessions Jutige/
CERTIFICATE. : Tzafi Zilla Qazi-V1, Swat.

Certified that this judgment consist of eight

Additional Sessions Judge-VIIZQ/
Judge Special Court, Swat.

Additional Sessions Judge/
Yzafi Zilla Qazi-V1, Swat.
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This order will dispose off appeal of Ex-Constable Fawad Khan No. 2663 of
Swat District for reinstatement in service.

Brief facts of the case are that Ex-Constable Fawad Khan No. 2663, while posted
to Police Station Ghaligy involved in Narcotics case vide FIR No. 430 dated 22/06/2016 u/s 9-CCNSA
PS Rahimabad. He was issued Charge Sheet/ Statement of allegation and DSP City Circle was deputed as
enquiry officer. The enquiry officer submitted his finding report wherein he found that the above named
Constable was involved in Narcotics Smuggling, not suitable for Police Job and recommended him for ¢
appropriate punishment. Being found guilty of the charges the District Police Officer, Swat dismissed him
from service vide his office OB No. 175 dated 13/10/2016. ‘

He was called in Orderly Room on 30/12/2016 and heard him in person. The

o

DPO Swat was directed to conduct Denovo Enquiry by some other officer. Hence he was again called in
Orderly Room on 11/04/2017 and heard him in person again. Finding report of the Enquiry Officer was
perused wherein the Encﬁniry Officer 'has submitted that the punishment has rightly been inflicted upon |
him. The appellant could not produce any substantial materia!l in his defence. Therefore, his appeal for ' %

reinstatement in service is hereby filed.

Order annhounced

fff’ A
Mé) .

‘.’\_,‘.;""

© ' (AKHTAR HAYAT I?AN)
‘ Regional Police Offjter,

Malakand, at Saidu Shéril‘ Swat

. - \ , b *‘Naqiv\‘*
Mo. ‘"7"3’66' /E, ‘ 'W'\l) v\ .

Dated [/, 3~& Z—f’~- /2017,

Copy to District Police Officer, Swat for information with reference to his office
Memo: No. 2783/E, dated 03/03/2017.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
CAMP COURT SWAT

Service Appeal No. 406/2017
Date of Institution... 28.04.2017
Date of decision... . 06.03.2018

Fawad Khan Ex- Constable No. 2663, Swat Pohce District Swat. . (Appellant)' '
Velsus

B 1. The: Provmclal Police Ofﬁuer, Khyber Pakhtunkhwa, Peshawar and two -

others. . (Respondents)

‘Mt Imdadullah, E ' L “For appellant. ‘
. ;

MR. Usman Ghani, _ é
‘Deputy District Attorney’ o For respondents. 5
MR NIAZ MUHAMMAD KHAN, . ... . CHAIRMAN

MR. AHMAD HASSAN, ' : MEMBE]{ .

IUDGMI*N F

NlAZ MUHAMMAD KHAN, CHAIRMAN: - Arguments 0( the lcwm(,d

counsel for thc parties heard and u.u)rd perused.

2. lhe dppclldnl was (hslnls‘.sed from service on' 13.10.2016 against which he
‘ ﬁled dcpartmental appeal on 24 10 2016 The departmental appellate authorlty on
the departmental appeal dxrected the authorlty to hold denovo enquiry.. ‘After
| .dcnovo énquiry, the depaltmental appellate authornty p'lSSCd the final order on
.13.4.2017 by mamtammg the order of dismissal. Thereafter, the appcllanl filed the

prcscnt service appeal on 28.4.2017.

" Advocate

Tk g e
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ARGUMENTS o I
3. The learned cbunsel for the appellant argued that the appellant was charge
sheeted for his involvement with Narcotics peddler and smuggling. That both the
enquiry .repor'ts 0011duc§cd prior to order of dismissal datéd 13.10.2016 were not in
‘nccordan‘ce with.law and procedural due processes were not complied with. That
on Athcl basis 61’ departmen‘ta‘l appeal, thé appeliate authority -ordered for denovo .
prlo‘ceedings. but those denévo proceedings were also not conducted in qccordance '

with the settled procedure. That in the denovo proceedings no order was passed by

the authority. . )

4. . On ‘the other hand learned District Attorney argued that three enquiries
were conducted, t-wo‘ by the authority. and one at the order of departmental
appellate authority. That the departmental appellate authority had rightly

maintained the dismissal order passed by the authority.

CONCLUSION

: 5 - The récofd shows that -the authority (DPb) ordered for the holding of
departmental enquiry and the enquiry ofticer submiltqd his report on I2.»5.2()1.6.
Dis%iislicd with lhis enquiry report, the authority again appointed ﬁnolhcr cnqt_lliry
officer, n_amély l-labibLillah, DSI; who suBmitted his report on 28.6.20 16. On the

A basis of this report, the dismissal order was /passcd' by the DPO. On appeal, the

- departmental appellate authority drdcred-for denovo enquiry but the enquiry
officer namely Badshah Hazrat, SDPO submitted his enquiry’ leporl on 27.2. 2017

. to lhe DPO [t was mcumbent upon the DPO to have had passed the final order on

the basis of the denovo enquiry but the DPO did not pass any order on this enquiry

_ T T
i ' . 4 Azbdiiﬂ__ﬁ
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report and the enquiry report was put up to the departmental appellate authority,

who afier providing personal hearing 1o the appellant maintained the earlier order

0P 13102016, Aler order of denovo procecdings by lhc.dcpurlmt::nlal‘ appellate

authority, he b‘ecamc‘ﬁm&m u/ﬁ.ci‘o and he could not pass dny order anymore. All
'xhc'proucdm;,s were (0. be concluded by the authonty The enquiry officer
submitted his report to the DPO b_ut the DPO instead of passing final or'der
forwarded the departmental enquiry to the appellate authdrity. This procedural

lapse has caused prejudice to the appellant because the appellant was demed the

~right’ ot defence before the authority dfter fresh enquiry 1eport and he was also

denicd right of another departmental appeal after the passing of the ordu by the

appdlalc authority This Tribunal therefore, sets asnde the order of depdrtmental

“appellate authority dated 13 4.2017 and remit the case back to the authority (DPO)

for proccedmgs in -accordance with- the rules from the stage of" submission of

‘ enqunry report by SDPO Badshah Hazrat to him. The authority is directed to

‘record room. _

ANNOUNCED
06.03.2018

conclude the proceedings within a period of 60 days from the date of receipt of

this ,judgment. Parties are left to bear' their own costs. File be consigned to the -

I | (Njaz Muharifhad Khan)
N gj} A Chairman
o _ Camp Court, Swat
(Ahrdad Hassan) :
Member

et
Ao ilootiary
Oy

Pate of Presentaticn ol Appi
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OF FICE or THE A
DISTRICT POLICE: OFF ICLR

- SWAT ’

Tel No. 0946-9240393 & Fax No 0946-92 40402,
Email: dposwat@gmqll com | '

ORDER v N Ahnerure-niriienn:]
In compllance with the Judgment of Servnce Tnbunal Khyber Pakhtunkhwa s

Service Appeal No. 406/2017 dated 06-03-2018 and dlrectlons r’.,CBIVBd from CPO/KIlyber

chtunkhwa, Peshawar vide Memo: No.1 108/Legal, datec'll;_28-03-20113 and Memo: No.614/E&I,

L
i
N
i
t
§
'
i
‘
i

i1
P
d

=

o

o

led 13-04-2018, Ex-Constable Fawad Khan No.2663 is hc;{g’:by temporarily re-instated into service

fof the purpose of denovo departmental enquiry against him. .

O3 No. 68 _
Dited. 45 4 018 S

(C‘lpt (R).W( ¥1 Mchmood) PSP -, |
Dlstrlct Police Offlcer, Sw@/

EE RS S L T

éz {2 /E, dated Saidu Sharif thc, 5?3 /g /2018.

Copy to the Superintendent of Police, Invest1gat10n Wm Swat (Enciuiry Officer)

B . Ta i
) foy information and necessary action please. . ;
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~This order will disposc of departmental Denove enquiry against Constable Fawad Khan
‘ex-constabulary No. 2663 who had been dismissed from service vide this officc OR No. I'?Sjmf
10-2016 on the allegations that-he while posted at Palice Station Ghalegay had been reported of having -
links with narcotics peddiers and having involvement in smuggling of charas from Batkhcla to Swat. He
had becn dismissed from service aficr carrying out proper departimental enquiry against him,

In compliance with the judgment of Service Tribunal Khybzr Pakhtunkhwain service
appcal No. 406/2017, dated 06-03-2018 followed by dircctions veccived ta this affice vide CPO Peshawar
Memo: No. 1108/Legal, dated 28-03-2018, the Conslable was temporarily ré-instated in service for the
purpose of denovo departmental enquiry against him.,

In compliance with CPO Pcshawar Memo: No. 614/E&I, dated 13-04-2018, he was

issued charge sheet coupled with statement of allegations vide this office No. 70/PA, dated 23-04-2018

.

and SP Investigation. Swal was appointed as enquiry officer. The cnduiry oflicer conducted proper
departmental enquiry against the re-instated Constable and provided him ample opportunity to defend his
side. The enquiry officer suilbmittccl (hat the accused official first reported by the then SHO Police Station
Rahim Abad for his nexus with narcotics peddlers and later booked him vide case FIR No. 430 dated 22-
06-2016 /s 9CCNSA Police Station Rahim Abad. Also 155 gm charas were recovered on his pointation
but on;the other hand the prosecution failed to prove the allegations leveled against the accused oﬂ"aciall
Aslsugh the accused Constable was acquitted in the case. The enquiry officer recommended to re-instate
accusei:;d official in scrvice without back benefits and keeping him under strict watch.

3 Keeping in view the recommendation of the cnquiry officer and poor family background
of the official under enquiry, the undersigned as a competent authority is pleased (o re-instate him inin
service withont back benefits. He is hercby re-instaled inta service without back bencfits. The interim

.

period is (reated as lcave without pay.

Order announced.

BRistrict Police Qflicer, Swat
\/’ —
4/

O.B. No.

Dated: o & - o5 /208. -
Fe e v e e dr e ok Tk ok o e W e e W e ol
Copics to:- ‘
!,/ Deputy Inspector General of Police, Enquiry and Inspection, Khyber Pakbiunkhwa,

i‘ecshawar with reference to CPO Memo: No. quated above.

-
FOR INFORMATION PLEASE. (

2. Addl: SP Swat \

3. Establishment Branch District Police Swal | ‘

4 OASI ) \1

, For information and nceessary aclion. . :

e
o P -
District Police-Officer, Swat

e

Attested
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In the matter of:-

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR e
W k/é\ﬂw Appellant
| VERSUS

TM Pﬁﬁ/( ’f’ é : Respondents
O

KNOWN ALL to whom these present shall come that I/we, the undersigned appoint’

s AZIZ-UR-RAHMAN and IMDAD ULLAH
Advocates High Court

To be the advocate for theWu the above mentioned case to do all the following acts, deeds

. and things or any one of them, that is to say:-

To acts, appear and plead in the above mentioned case in this court or any other Court in which
the same may be tried or heard in the first instance or in appeal or review or revision or execution
or at any other stage of its progress until its final decision.

To present pleadings, appeals, cross objections or petitions for execution review, revision,
withdrawal, compromise or other petition or affidavits or other documents as shall be deemend
necessary or advisable for the prosecution of the said case in all its stages.

To withdraw or compromise the said or submit to arbitration any difference or dispute that shall
arise touching or in any manner relating to the said case.

To receive money and grant receipts therefore, and to do all other acts and things which may be
necessary to be done for the progress and in the course of the prosecution of the said case.

To employ any other Legal Practitioner authorizing him to exercise the power and authorities
hereby conferred on the Advocate wherever he may think fit to do so.

I understand that the services of aforesaid lawyer are hired irrespective of the outcome of the
case.

And I/ We hereby agreed to ratify whatever the advocate or his substitute shall to do in the said
premises.

And I/We hereby agree not to hold the Advocate or his substitute responsible for the result of
the said case in consequences of his absence from the Court when the said case is called up for
hearing. _

And I/ We hereby agree that in the event of the whole or any part of the fee agreed by me/us to
be paid to the Advocate remaining unpaid, the Advocate shall be entitled to withdraw from the
prosecution of the case until the same is paid.

IN THE WITNESS WHEREOF I/WE hereunto set my/our hand(s) to these present the contents of
which have been explained to and understood by me/us, this _Lé_ day of Qi 2018,

(Signature or thumb impression) {Signature or thumb impression) (Signature or thumb impression)

Accepted subject to terms regarding fees

O S\5°

(AZIZ-UR-RAHMAN) A (IMDAD ULLAH)
Advocate High Court

Office: Khan Plaza, Gulshone Chowk
G.T. Road Mingora, District Swat.
Cell No. 0300 907 0671

t
Advocate High Court
Office: Khan Plaza, Gulshone Chowk
G.T. Road, Mingora, District Swat
Cell No. 0333 929 7746

"’
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. BFF ORE THE KHYBER PAKHTUNKHWA SERVICE l’RIBUNAL PFSHAWAR
‘ Servxce Appeal No 1167/2018

» -

¢ s F_ayvad Khan Ex-Constable No.2663, Swat Police, District Swat.

‘ S (Appellant)

Versus

1. The Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. The Regional Police Officer, Malakand Region at Scudu Sharif, Swat.
3. The District Police Officer, Swat.

e (Respondenfs) '
INDEX
S.No: ])egcription of Documents - Annexure Page
E -l“ | . Para-wise (L‘ommenl‘s - “} -3
2 . Affidavit E - =.‘ 4
i g 3‘ Authority Letter - 5
Copy of Chél]an CCA” | ‘ 6

District Police Officer, Swat
(Respondent No.03)
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BEFORE THE SERVICE PRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.
Service Appeal No. 1167/2018.

s

N IF F

Fawad Khan Constable N0.2663, District Swat.

............ Appellant
VERSUS
. The Provincial Police ofﬁcer Khyber Pakhtunkhwa, Peshawar.
" The Regxonal Police Officer, Malakand Region at Saxdu Sharif Swat
The District Police Officer, Swat.
......... Respondents

PARAWISE COMMENTS BY RESPONDENTS

‘Respectfully Shewith,

l The comments by Respondents are submitted as below.

Preliminary Obiections;

1. = That the appellant has got no Caﬁse of action and locus ;c,tar_ldi to file the present appeal.
2. “That the appeal is bad due to misjoinder and nonjoindef of ‘ne_cessary_' parties.
3- That the appeal is time barred.
4. That the appeilant has not co-me to the Tribunal with clean handé.
5. | Th;u tﬁis Hon’ble Tribunal has got no jurisdiction to entertain the present appeél.
6. Tﬁat fhe instant éppeal is not maintainabie in its present form. |
7. ‘ ‘That the appellant concealed the material facts from this Hon’ble Tribunal.
FACTS:

. -

Correct to the extent that the Appellant was serving as Constable in Police Department, but
during service his performance was not satisfaciory and he has been awarded a lot of minor

7
punishments for willful absence from official duty.

. Co . B!
[ncorrect. The ap;%l]ant was found responsible for the alleged offence 'during the course of
lnvestlgatlon conducted by Investlgatlon Officer Police Statlon Rahlmabad (Copy of Challan is -

enclosed as annexure “A”)



vi.

Vii.

Viii.

. -
e N
B B :

Incorrect. Regular inquiry was conducted against the appellant wherein he was held

responsible by the Enquiry Officer. The allegations i.e involvement of appellant in dealing of

narcotics, smuggling of Charas/Hashish from Butkhela to local area and recovery of huge

| Quantity from his possession by SHO Rahimabad have been established and on the basis of

! - - . - . ' .
;:denovo enquiry he was awarded major punishment in accordance with facts and rules.

Correct to the extent that appellant was acquitted in criminal case but criminal proceedings and
departmental proceedings are different from each other. The appellant was not honorably
acquitted from the charges, mere technical grounds and benefit of doubt was mentioned in the

alleged criminal court judgment.

Pertains 1o record. However, departmental appeal of the appellant was filed after observing all
the codal formalities and hearing of the appellant in person. The order of appellate authority is

based on cogent reasons and in accordance with Law/Rules.

Pertains to record, hence needs no comments.

Correct to extent that the appellant was re instated in service without back benefit. Withholding
the back benefit of the appellant is in accordance with law and judgment of superior Court as

the appellant has not performed duty and cannot claim the back benefit.

The appellant has no cause of action to file the departmental appeal as in the intervening period

he has not performed duty and thus cannot claim back benefits.

GROUNDS:

Incorrect. The ~appcllant has been treated in accordance with Law/Rules. In the denovo
departmental enquiry all the opportunitiés of self defence and personnel hearing were provided

to the appellant but he failed.

Incorrect. The appellant had not been discriminated and during the course of enquiry all codal
formalities have been fulfilled and no miscarriage of justice has been committed by the
Enquiry Officer in conducting of denovo enquiry in compliance with judgment dated

06/03/2018 in appeal No0.406/2017 of Service Tribunal Peshawar.

1
Incorrect. The respondents have used their official authority in accordance with facts, law and

'rules. . |

'
i

. Incorrect. All the opportunities of personal hearing and defence were given to the appellant

during course of denovo enquiry.



" €. Incorrect. The competent authority had passed the impugned ordet in accordance with
h Law/Rules and directions of honorable Service Tribunal regarding denovo enquiry. Keeping in

view the poor financial back ground, appellant was re instated into service without back

benefits.

f. The appellant has nexus with narcotics peddlers and in dealing of narcotics, therefore his plea

of jobless is over ruled.

g. Incorrect. In the investigation of criminal case and preliminary 'depanmental enquiry the
charges i.e nexus with narcotics peddlers and recovery of huge quantity of Charas from his
possession were established, but"keeping in view his poor financial .background he was re
instated in service without back benefit ‘01’11 humanitarian grounds which order was wrongly

challenged before the honorable Tribunal.
PRAYER:

Keeping in views the above facts and circumstances, it is humbly prayed that the appeal of

appellant is devoid of legal force, may kindly be dismissed with costs,

(Respondent No. 1)

District Police Officer,
(Respondent No. 3)



|

' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR,
Service Appeal No.1167/2018

Fawad Khan Ex-Constable No.2663, Swat Police, District Swat.

........ (Appellant).

Versus

1. The Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. The Regional Police Officer, Malakand Region at Saidu Sharif, Swat.
3. The District Police Officer; Swat. '
------- (Respondents)
- Affidavit.

We, the above respondents do hereby solemnly affirm on oath and declare that the

contents of the appeal are correct/true to the best of our knowledge/ belief and nothing has

Pol:cef(')fficer

“been kept secret from the honorable Tribunal.

Provincia

Khyber Pakhtunkhwa Peshawar
(Respondents No.1)

District Police Officer, Swit
(Respondents No.3)



~

1

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR. '

Service Appeal No.1167/2018

Fawad Khan Ex-Constable No.2663, Swat Police, District Swat. -

-------- (Appellant)
VersuS
1 The Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.

2. The Regional' Police Officer, Malakand Region at Saidu Sharif, Swat.
3. The District Police Officer, Swat. )

------- (Respondents)

Authority Letter

We, the above respondents do hereby authorize Mr. Khawas Khan SI Legal Swat
to appear in the Service Tribunal on our behalf on each date-fixed in con_n'ect,ion with

titled Service Appeal and do whatever is needed.

e
el

Provim Officer,

| Khyber Pakhtunkhwa, Peshawar
-(Respondents No.1)

District Police Officer, Swat
(Respondents No.3)
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