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13"’ June, 2022 Clerk of counsel for the appellant present.

To come up for preliminaryCounsel are on strike.
hearing on 23.06.2022 before S.B. n7

(Kalim Arshad Khan) 
Chairman

23'" June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for 

reply and arguments. To come up for reply/preliminary 

hearing on 16.08.2022 before S.B.

(Kalim Arshad Khan) 
Chairman

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah 

Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted. 

Learned Additional Advocate General seeks time to contact the 

respondents for submission of reply/comments. Adjourned. To 

come up for reply/comments as well as preliminary hearing on 

13.10.2022 before S.B.

(Mian Muhammad) 
Member (E)
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I
I Fh(' appoiil prosr.Milcd Irtday by Mr, Mir /faman Safi Advocate may 

he etttr'red in the Institution Hofistcr and put up to tfic Wortfiy Chairman for 

proper order please.

in/n:./20?21
I
I

ri-gTstrah':su/

This ease is entrusted to Sinflc Bench at f’eshavvar for preliminary 

hearinf to be put there on 5^- 5"- 0 *~i~ .Notices be issued to appellant 

and his counsel for the date fixed.

1
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CHAIRMAN

. 25.05.2022 Learned counsel for the appellant present and 

requested for adjournment to further prepares the brief. 

Adjourned. To come up for preliminary hearing on 

10.06.2022 before S.B.

I

(Mian Muhammad) 
Member (E)
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BEFORE Kiri BER PI<JiTUNKirVv!^^JSERVICE TR7BIJNAL.

' CHECi&tlST
P.ESHA'Vi^:\K

Case Title: vs

S,M Contents Ye.s No
This appeal has been presented by: MiY1.

Whether Counsel / Appellant / Respondent / Deponent have sigried the
requisite documents? , - • ;
Wliether Appeal is within time? ' ~ ^ ~ '
Whether the enactment under which the appeal is filed mentioned? 
Whether the enactment under which the appeal is filed is correct? 
Whether affidavit is appended?_______
Whether affidavit is duly attested by competent oath commissioner?
Whether appeal/aimexures are properly paged? '
^Vhether ceitificate regarding filing any earlier appeal on the 
subject, furnished?
Whether annexures are legible?
Whether annexures are attested?_____ j_______ _
Whether copies of annexures are readable/clear?
Whether copy of appeal is delivered to A.G/D.A.G?
Whether Power, of Attorney of the Counsel engaged is attested and
signed by petitioner/appellant/respondents?________________ _
Wlrether numbers of referred cases given are correct? _______ ,
Whether appeal contains cuttings/overwriting?______ ■
Whether list of books has been provided at the end of the appeal? 
Whether case relate to this Court?
Whether requisite number of spare copies attached? , .
Waether complete spare copy is filed in separate file coyer?
Whether addresses of parties given are complete?

2.

3.

5. •
6.
7.
8.

9.

10.
11.

: 12.
13.

14.

15.
16
17. v'
18.
19.
20.
21.
22. Whether index filed? V

23. Whether index is correct?
24. Whether Seciiri.ty and Process Fee deposited? on

Whether in-view of IClryber Palditimkliwa Service Tribunal Rules 1974 
Rule 11, notice along with copy of appeal and annexures has been sent 
to respondents? on , ■

25.

Whether copies of cormnents/reply/rejoinder submitted ? on26.
iWhether copies of comments/reply/rejoinder provided to opposite 

party? bn . ^. '

It is certified that formalities/documentation as required in the above table have been fulfilled..

27.

Name:

Signature:

Dated:3
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Rahim Medical Centre, Hashtnagri, 

Peshawar.
Cell: 0333-9991564



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR

Ktjvber Pa?4;,Tt»tkhvv» 
S'ervi«e Tribuina!APPEAL NO. 7 ^ 72022

Mr. Akhtar Ali, tcI^(BPS-04), 

Govt: Institute for the blind, Swat.

Riiis-y No.

Dated

APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber 
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.
3- The Secretary Social Welfare, Special Education & Women Empowerment 

Department, Khyber Pakhtunkhwa, Peshawar.
4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.
5- The Director of Social Welfare, Special Education & Women Empowerment 

Department, Khyber Pakhtunkhwa, Peshawar.
RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY. 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:
That on acceptance of this appeal the respondents may kindly be 
directed to grant/allow professional allowance to the appellant in light 

the judgment of Apex Court and Notification dated 25.11.2019 from 
I the date of devolution under the 18*'’ Constitutional Amendment to the
g^^^iiir^^rovincial Government i.e. w.e.f January, 2012. Any other remedy 

which this august Tribunal deems fit that may also be awarded in favor 
of the appellant.

F

loiri

R/SHEWETH:
ON FACTS:

(BPS-That the appellant is serving in the respondent Department as 
04) quite efficiently and up to the entire satisfaction of his superiors.

1-

That the Institutions of Special Education were working under the control 
of Federal Government and after the Provincial Government enacted 
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where 
under Section 11(b) of the Act ibid, devolved employees of the Federal 
Government were declared Civil Servants of the Khyber Pakhtunkhwa 
Province before the commencement of 18"’ Constitutional (Amendment

2-



>
Act, 2010) for all intents and purposes. That in this respect Notification 
dated 01.04.2011 has been issued by the Ministry of Social Welfare & 
Special Education whereby employees of the Social Welfare and Special 
Education have been transferred to the Province of Khyber Pakhtunkhwa. 
Copy of the Notification dated 01.04.2011 is attached as 
annexure A.

That colleagues of the appellant serving in the Directorate of Special 
Education Islamabad were allowed Health Allowance as the task and role 
assigned to the colleagues of the appellant was not less than the 
professionals of Health Department. That it is pertinent to mention that 
subsequently the Health Allowance which was allowed to the employees 
of Special Education illegally stopped authorities against which 
colleagues of the appellant filed service appeals before the Federal 
Service Tribunal, Islamabad and the same were allowed vide 
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the 
employees of Special Education declared entitle for receiving the Health 
Allowance. Copy of the judgment is attached as annexure

3-

B.

4- That the Federal Government feeling aggrieved from the judgment of the 
Federal Service Tribunal filed CPLA before the Flon’ble Supreme Court 
of Pakistan which had been dismissed vide its judgment dated 17.01.2018 
with the view that “/« the circumstances, we do not find any error or 
defect in the impugned judgments of the learned Federal Service 
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently, 
these appeals are dismissed and the entitlement of employees of the 
DGSE, allied institutions/centers, NCRD and NTD to receive the 
Health Allowance is affirmed’'. Copies of the judgment, compliance 
letters are attached as annexure C&D.

5- That the Provincial Government also approved Health Allowance at the 
rate of one running basic pay to the devolved employees working in the 
Special Education Institutions from the date of their devolution to the 
Provincial Government. That it is also pertinent to mention here that 
colleagues of the appellant serving in the different Special Education 
Institutions receiving the Health Allowance. Copies of the Salary Slips 
are attached as annexure E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally 
stopped Health Allowance of some of the employees of Special 
Education Institutions against which colleagues of appellant filed writ 
petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa) 
alongwith some other connected writ petitions before the Peshawar High 
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued 
directions vide order sheet dated 19.09.2018 to the respondents. Health 
Allowance shall not be deducted from the petitioners. Copy of the order 
of Peshawar High Court is attached as annexure

6-

F.

That in light of the directions of Peshawar High Court, Peshawar, the 
Social Wlefare, Special Education & Women Empowerment Department 
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa 
for approval and the same has been placed before the Provincial Cabinet 
for appropriate order. That the provincial Cabinet approved Health

7-
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/> Allowance to the devolved employees of the Special Education 

Institutions on 28.10.2019. Copies of the summary alongwith decision of 
the Cabinet are attached as annexure G&H.

That the Finance Department also issued Notification dated 25.11.2019 
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil 
Appeal No.811/2016 and allowed the Health Allowance to the employees 
of Special Education Institutions with effect from the date of devolution 
under the 18^^ Constitutional Amendment. Copy of the Notification dated 
25.11.2019 is attached as annexure

8-

L

That in light of the decision of the Provincial Cabinet, Judgment of the 
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance 
Department, the appellant time and again requested the authority 
concerned to allow Health Allowance to the appellant similarly to the 
other employees of the Special Education Institutions but the authority 
concerned is not willing to do so. That appellant feeling aggrieved from 
the inaction of the authority concerned by not allowing Health Allowance 
to the appellant preferred Departmental appeal but no reply has been 
received so for. Copy of the Departmental appeal is attached as 
annexure

9-

J.

That appellant feeling aggrieved and having no other remedy but to file 
the instant service appeal on the following grounds amongst the others.

10-

GROUNDS;

A- That the inaction of the respondents by not allowing the Health Allowance 
to the appellant is against the law, facts, norms of natural justice and 
materials on the record.

B- That the appellant has not been treated by the respondent Department in 
accordance with law and rules on the subject noted above and as such the 
respondents violated Article 4 and 25 of the constitution of Islamic Republic 
of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation 
of fundamental rights of the appellant duly conferred by the Constitution of 
Pakistan, 1973.

D-That the respondents acted in arbitrary and malafide manner while not 
allowing the Health Allowance inspite of clear directions of the Hon’ble 
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance 
Department.

E- That as the act of the respondents is illegal, unconstitutional, without any 
legal authority and not only discriminatory but is also the result of malafide 
on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act 
of the respondents to deprive the petitioners from the health allowance is 
unconstitutional and clear violation of fundamental rights.
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G- That according to Article 38 (e) of the Constitution of Islamic Republic of 
Pakistan, 1973 the state is bound to reduce disparity in the income and 
earning of individuals including persons in the services of the federation, 
therefore in light of the said Article the appellant fully entitle for the grant of 
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the 
grant of Health Allowance similarly to the other employees of the Special 
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any 
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant 
may be accepted as prayed for.

APPELLANT
• V

AKHTAJ^ ali

/
THROUGH:

MIR ZA^N SAFI 
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.
7
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DEPO T

LIST OF BOOKS:

1 - CONSTITUTION OF PAKISTAN, 1973 
2- SERVICES LAWS BOOKS 
3 - ANY OTHER CASE LAW AS PER NEED



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. /2022

SPECIAL EDUCATION DEPTT:VSAKHTARALI

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions 

and on behalf of my client do hereby solemnly affirm and declare that the contents 

of this service appeal are true and correct to the best of my knowledge and belief 

and nothing has been concealed from this Honorable Court.

V
M

SAFI,MIRZA
Advocate

High Court, Peshawar
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. Before; Syed Rafique Hussain Shnii, and 
Syed Muhammad Hamid, Mcm.bci-s.

aJ^elbnlT'^'”"'^ Mughal. Advocate lor' the

I\
!■

, Present:

Syed .iil-e-Hesnem Kazmi, Assislanl Auomey 
General for the respondents %vilh M/s Arshad Wn^um •
Ass.slam Dnxxlor. CA & DD. Navecd Aklucr^
Offieer. Finance Division. A-/.har Nadeem. Alvan. 
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of Health .
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appropriate-.that recovery of the Hcailh Allowance already 

. ■ - ■ paid to ,ihc.employees 15,rcCovciccI after a spotikiivg order has
, ' been passed by the Icarribd Secretary. It is expected that the

Secretary C.^Dp sh.'rll pass.a speaking order preferably within .
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allowing Health Allowance to the HG.SLi cmplttyccs tiiilawful, !i[^ain::l 

the nilcs, void ah initio and directed the. .AGhR to recover the said 

Allowance from their salaries in easy installments.
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|iIn this backdrop,'the appellants fiicd the instant appeal.s with
t/

”U is, therefore, most rcspectrully prayed that the 
. appcllaiil being, entitled to Health Allowance being 

covered' under category of Health Personnel, the said 
order dated 21.03.2016 hy responden*. No.I may 
tiicrciore, be .set aside and it be deehtred that the actioit 
of rcspondchl No.i in withdrawing the .'•.aid allowan^g;"
and recovery thereof from the salaries of appellants, is 
malafidc, illegal, violative of principles of locus 
pocnilentiac, unfair, linjust, unreasonable, arbitrary, 
ranctful anil ciipricioiis and that arc entitled to receive 
the Same, from the dale it hiis been withdrawn ahil 
slopped from payincitl."
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The learned ■ counsel for the appellants argued lha 

appellants being Federal government Servants under Article 2‘1 

Constitution of the Islamic Republic of Pakistan, 1973 and covered 
Section 2 (b) of Civil Servants Act, 1973 were entitled to all pa; 
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5W lo 57.‘»(R)C.S/20iri etc. w'lili M.l's.

w., ..cu.,,,

million or HPA I„vir R‘''' '‘■'‘•»2.542

'■nucr the emona of entitlement of HPA 
PotlcretentlinE, D.O. letter, tietetl 09.05,2014 
Organizalion

I:''
is'^
'ucame I■•’s per .DFA (CADD)

iwas issued by FA’s
non-cntitlcd employees and

on the said louer .and

10 AGPR for stoppage of HPA to
•1-iii was duty of AGPR iVo take action 

II w.n.vpr.aycd that the pcUli 
CADD ii OGSIi. tberefore. 
of respondent.s. Now

; i.r,decide fcniitlcmcni. (
Jit'ion wii.s an adinini.siraiive i.ssue with . 

••c. M,e Fi„;„.ee Division be exeluclcd. Ho 
Ibe i-inance Oivi.sion has c 

iillowcd in :tppii)I):>tc and

i-Iit'l the list 
come up will, dincrcni S; 1msiaiul. It is ndi Ii••oiw.baie. No logical reply l,asbeen submitted by the re..i.omlent» for depriving the „ppel|n„,s „r their 

.'■‘•“.Ployeett or the PedendGovernnten,

Trihone,.ratio eeetns >0 bMiseri.nin’nto^'lXro^d^I'.i.tTl 

c ‘l"«"m.on or khtmieRepoblie or Pakistan, 1973. Furtlier the
dppellan. have been direeted hy respondent No.l to ren,„d tt e p 1 

o^ont svltieh is against the prineiple or loeas poenitentiae
won'ble Supreme Court of Pakistan has. eonsislently held that 
once sranted and acted upon created j 
withdrawn uni laterally ,^m 

law that benefits received by

legitimate ri

\
i?i:
1'-

C commem.s before 'V ,V
I-

i

ti' 1
r ■;!I r.-■;

because the 
the benefa 

not bea vested right wltich could
Violation of nalurarjusticc. It is .an wtablishcd

„ , , , even under erroneous order'
possed hy the^eompetent authority without any thuh on the part „r civil
eortam eould not be reenvered even ir the bener.eiat order was 
suhse,nently withdrawn or ree.inedlVare r„rtir,u,t to take this view in 

■he hshl or the judgment orilon'ble Supreme Court orPakistan reported in 

PLD 1992 SC 207. Hence, to Uiis «itcm, the impugned orders 

legally snstninnblu and iiabic to be sci aside. ,

I

•;v

I

!•are not
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7. Wc would like to make an emphasis on the judgments of the 
Tribunal in Appeals No.224(R)CS/2015 and 3S1
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^0^ K| >7.HI-WCii/JUI(,. etc. will, M.1*k.t

.:
05.10.;015 .-ind I-4.12.201f> •.\l)>:icin the I; coiuiovc!-.sy rclaiiiig lo Health
Allowance has ahx-ady been icsolvcd. When confromed with the said 

ihc respondents have lailcd to deny the tael. As such, the

;• •»r ••
fact,

action of tljc Hy-;respondents appciirs to be ineonsisiem in the lij^ht of the aroremcnlioned 
judgments on account of Ar.icle 25 of the Constitution which guarantees ' 

equal rights anil equal protection of law for

/ ‘; * 
s*. .

cvei7 citizen. To ensure
uniformity, rule of eonsisleney must be applied while considering
• i|,' llie ll|>|K-lliMil;,,

4

the ease
HU-.- il„- A|..v.n vl.u, iiN iiHhuneiii in iho

case reported as 1996 SCMR 11S5 has already held that "rule of good

bcjicriis ol the 2»aivl cJccisioii bc cxlciiclct^l to ■ 
other eivil .servants also, who may not he parties to the lilignti
compelling them to approach thc'TribHnal or any other legal forum. Hcpcc; 

the claim of the appellants is required'to be decided on the same analogy /:^ 

principle as framed in the eases of Dr>arrukh Fiaz Lodhi and others by the 

Tribunal vide its judgment dated P5.1(j,20l5,

• governance dcinanOs tliai the
I

instead of/ aon,
.V !i

. :l ^\ il< ••I'.' '.'i' i;.' :

• jr?.!11.01.2016 and U. 12.201]3.
V
1. !s. Foregoing, in view and Jollowing the rule of consistency, llic 

impugned orders dated 21.03.2010 iuul 25.03.2016 :

• ri' . 'I

J'rc set aside ^vith j 
direction to the respondents to continue the Mcniih Allowhncc already 

granted to the appellants .since 2012. and to refund all deduction made In 
compliance with the imjnigiieil order.s wiihiii

\ I

(
ti |}criiiil .of one inonlli from 

the date the e..,<y of this ju.lr.meu, U .veeived in dieir oniee. .Sinee llu- main 
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J

: I
j'

are also accepted. 
Judgment lu a,,ply all the tilled appeal.s niulati.s inulandi.s.y. •(.

10. J here shall be no order as lo costs.
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05; 10.2015 and 14.12.2016 wherein the controversy relating to Health 

Allowance has already been resolved. When confronted with the said fact, 
the respondents have failed to deny the fact. As such, the action of the 

respondents appears to be inconsistent in the light of the aforementioned 

judgments on account of Article 25 of the Constitution which guarantees 

equal rights and equal protection of law for every citizen. To ensure 

uniformity, rule of consistency must be applied while considering the base of 

the appellants. Since the Hon’ble Apex Court vide its judgment in tl 
reported as 1996 SCMR 1185 has already held that “rule ol good 

governance demands that the benefits of the said decision be exteqded to 

other civil servants also, who may not be parties to the'litigation, ins;ead of 

compelling them to approach the tribunal of any other legal forum. Hence, 
the claim of the appellants is required to be decided on the same 

analogy/principle as framed in the cases of Dr. Farrukli Faiz Lodhi and 

others by the Tribunal vide its judgment dated 05.10.2015, 11.01.2016 and 

14.12.2016.

e case

Forgoing in view and following the rule of consistency, the impugned orders 

dated 21.03.2016 and 25.03.2016 are set. aside with direction to the 

respondents to. continue the Health Allowance already granted to the 

appellants since 2012, and to refund all deduction made in compliance with 

the impugned orders within a period of one month from the date of copy of 

this judgment is received in their office. Since the main appeal hive be 
accepted Misc. Petition are also accepted. |

8.

Judgment to apply all the titled mutatis mutandis.
10. There shall be no order as to costs.
11. Parties shall be informed accordingly..

9. I

ISLAMABAD
18.07.2017
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Muhammad Attique ur Rehman iii
> etc. (in C.A.811/2016) . lis

3
l:g...Respondeiits(s)

y Ii;

For the Appellant(s)
(in all cases)

Mr. Sajid Ilyas Bhatti, DAG 
Syed Rifaqat Hussain Shah, AOR 
Ms. Saadia Kanwal, S.O Fin.
Mr. Abid HUssain Channa, S.O Fin. 
Mr. Sajid Javed, Asstt. Legal Fin. 
Mr. Abdul Razzaq, AAO MEG . 
Rawalpindi

i

5

hFor the Respondent(s) In-person ii
[i

For the Respondent{s) Mr. Muhammad Ilyas Lodhi, ASC '
Malik Itaat Hussain Awan, ASG(in C.A.216/16)

ij
Amicus Curiae:, Mr. Muhammad Makhdoom Ali ^ 

Khan, Sr. ASC
Mr. Sikandar Bashir Mohnaand, ASC |1

i:
1
KDate of Hearing 17.01.2018. ■

JUDGMENT Ii
1!UMAR ATA BANDIALi J.—■ By leave of this Court I ii1li!

iiIgranted on 23.02.2016, 01.4.2016 and 12.12.2017 in the y !!n: I
t!several connected appeals before us, the appellant Federal 

Government challenges the judgments delivered on common

ii ■
f.;

Pquestions of fact and law by the learned Federal Service Tribunal 1b

on 05.10.2015, 11.01.2016 and 18.07.2017. The judgments
II

impugned in the connected appeals declare the respondent
s4.'0 employees of different institutions functioning. under the

i

Directorate General of Special Education (“DGSE”) to be entitled

to payment of Health Allowance granted by the Federal

Government vide its Office Memoranda dated 04.02.2012 and

06.2.2012. These Memoranda are issued by the Finance Division 

(Regulations, Wing) Government of Pakistan pursuant to 

approval granted by the Prime' Minister under the Rules of

1

Business, 1973. It would be useful to reproduce, the two

i
ii ■a
Si
:!!i;
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I
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Senior
rt

'i!iSupreme Cou
3 bu

li*.

IS



»/ i!

S. f;
memoranda containing the terms and conditions for the grant of 

Health Allowance to eligible persons:
IS

I-
i
•j
J

“Government of Pakistan 
Finance Dr/ision i

i;(Regulations Wing) f' F-.No.2{13)R-2/20ir Islamabad, the 04«’ Feb.2012 y
■ Ii!OFFICE MEMORANDUM

■ SISubject: GRANT OF ADHOC ALLOWANCE EQUAL TO
ONE BASIC PAY AT THE INITIAL.OF THE
SCALE TO.THE HEALTH PERSONNEL IN BPS

I ;
SCHEME.

The undersigned is directed to say that the 
Ordinance No.Vl of ,2011 tliat sanctioned the Career Structure for 
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. 
Accordingly, CSHP is no longer in the field and all health personnel ■ 
have consequently reverted to the BPS scheme. In order to 
compensate health personnel for the loss of benefits sought under 
CSHP while preserving their status as Civil Servants, it has been 
decided by the Federal Government to grant adhoc allowance equal ■' 
to one basic pay at the initial of the scale to the health personnel. 
in the employment of Federal Government, in BPS ccheme, with 
effect from !=> January, 2012. This will be. in addition to their' 
existing pay/allowances in BPS Scheme. ' '

■

!;!
■is

. -ii
ii!;

ISThis Division’s OM No.2(13)R-2/2011-698 dated'17‘h, 
November, 2011 may be treated as withdrawn,w.e.f. 26.12.201T.
2.

' ! 1
:i

• Sd/-
(M. Munir Sadiq) 

Deputy Secretary (R-I)’’

V,

I) i***
t

“Government of Paldstan 
Finance Division 

(Reflations Wing)

•liSI!
I s ISIIslamabad, the 06* Februaiy,2012F.No.2(13)R-2/2011-777

IOFFICE MEMOIRMSIDUM '

IIGRANt OF ADHOC ALLOWANCE EQUAL TO ONE
BASIC PAY OF. RUNNING. SALARY TO THE HEALTH
PERSONNEL In BPS SCHEME.

Subject;

!v!■

l:
I;In continuation of Finance,' Division’s O.M. 

No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the 
Federal Government to grant benefit .of .one basic, pay of running
salary as Health Allowance, to the..health- personnel in the

■employment of Federal Government, in BPS scheme, with effect 
from January, 2012. This will be in addition to th.eir existing 
allowances in BPS Scheme.- Also grant of stipend arnounting to 
Rs.50,00G per month to the postgraduate residents and Rs.24,000 
per month for House Officers respectively w.e.f. 1.7.2011 will 
continue.

K

i

Sd/-
(ManzooF Ali iGran)

Sr. Joint Secretary (Regulations)”

(emphasis supplied)

Learned Depu'fy Attorney General has contended

ii
ii!

iiii
i■2. 11

that the Health Allowance granted by the Federal Government is 

available to health personnel in the employment of the Federal 

Government in the BPS scheme at three hospitals established in

!
if

Ii
I
ii
ISii
s.Aim ij'ii
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Islamabad, namely, Pakistan . Institute of Medical Sciences 

(“PIMS”),' Federal Government Polyclinic (“FGP”) and. National 

Institution of Rehabilitation Medicines (“NIRM”). The employees: 

at these hospitals do not have a career structure in place after 

the Career Structure for Health Personnel Scheme Ordinance, 

2011 (“Ordinance”) lapsed on 26.1.2011, The Health Allowance 

was accordingly granted by the Federal Government as a form of 

compensation. It is clear from the two meihoranda dated

■i

t

li
!

•

I■ sS;.

P
04.2.2012 and 06.2.2012 reproduced above that the Health f;• r
Allowance is granted to “health, personnel”. Plowever, the

1
composition of the categoiy of employees that are eligible for the 

benefit has not been provided therein. The respondents who are 

several hundred in number are unrepresented by counsel. In 

view of the fact that a large .number of employees are affected by' 

the instant controversy, the Court has sought assistance from

)

I
1
ii.

!

Mr! Muhammad Maldidoorn Ali Khan, Sr. ASC and Mr. Sikandar

Bashir Mohmand, ASC as amicus curiae in the ■ matter.

Mr. Sikandar Bashir Mohmand, ASC made able submissions
l

before the Court ■ that highlighted, important facts and 

documents on record which simplified the controversy 

appreciably.

I;.!
a

II#
It, transpires that an Office Memorandum dated3. ili!■ ! I

27.03.2012 by the .Finance Division (Regulations Wing) clarifies s

1that the term “health personnel” used in t].ie above-mentioned 

memoranda bears the meaning given .to that Expression in >.
!
I i:

Section 2(b) of the Ordinance. This definition refe.rs to the

Icontents of Schedule-I to the Ordinance which specifies the
Ii Iservice providers who qualify as health personnel. A perusal of 

Schedule-I shows that five categories of service providers are
itI

IA
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:il
iclassified as health personnel, namely: Doctors, Allied, Nurses, 

Paramedics and Support. The sendees. specified under the 

categories of Paramedics ' and Support include Teachers, 

Audiovisual Operators, Technicians, Librarians, etc.

The administrative Ministry for ' the health 

institutions of the Federal Government at Islamabad is the;

. i!!
I
Ifcl

t:

i
Is!;
i14. I
ii

iS?1ii

Ministry of Capital Administration and Development Division Si
sli(“CADD”). It is an. admitted fact' tliat vide order dated

■■ I

13.03.2013 the Ministry of CADD granted the Health Allowance

s!to the employees of the DGSE and its allied special education

centers/ institutions including National Trust for the Disabled I

(“NTD”) and the National Council for Rehabilitation of Disabled

(“NCRDP”).Persons The respondents therebywere
Iacknowledged as beneficiaries of the said grant and were paid.

the Health Allowance, with effect from 01.1.2012 until
t127.10.2014, when the Finance Division informed the Accountant Si!II
IGeneral Pakistan Revenue (“AGPR”)' that only health personnel 

working in Federal Government hospitals and clinics were
|i! , ^>1

■ i'iI S.!I;
I'Iqualified to receive the Healtri Allowance. The AGPR I!

3i;
'Iiicorrespondingly instructed the DGSE to stop payment of the 

said allowance to its emplo3''ees as no budget allocation for .the

II
I-r

# said emolument had been made in the financial year 2014-15. I
2
IThe discontinuation of their Health Allowance was5. ii

taken to the Islamabad High Court by, some of the respondents.

Vide order dated 17.9.2015 the learned High Court referred the

dispute to the Secretary CADD' for passing a speaking order 

thereon; and till then restrained recovery of past payments of 

. the Health Allowance from the affected employees of DGSE and

I
i i

Iallied centers. The Secretary CADD heard the parties and by ;S
9...
i

I
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!order dated 21.3.2016 rejected the entitlement 

respondents to receive the said ailov/ance. The principal ground 

of his decision is that employees of the DGSE were ehgaged in 

the process of education, training and rehabilitation of disabled 

children and therefore did hot fall within tlie ambit of a health 

organization. The. respondents successfully challenged the said 

order before the learned Federal Service Tribunal which has, 

inter alia, by the impugned judgment dated 18.07,2017 declared 

that the respondents are entitled to the grant of Health 

Allowance.

Iof the i
(5 1

4^

!!
I
tf
ll ■

'il

I
tl

i

?!
6. Learned Deputy Attorney General has contended 

that after the lapse of the Ordinance that had provided, a, career 

structure for the doctors, nurses and paramedics working in- 

PIMS, FGP and NIRM, the Health Allowance.'was granted ,by the 

Federal Government as Compensation to the. said health ’ 

personnel. He was, however, unable to show . any 

contemporaneous direction, issued by the Ministry of CADD or 

the Ministry of Finance that restricted the grant of the Health 

Allowance to the claimed employees of the three . hospitals 

specified by him. As already noted above, the definition, of health

ij
i!5 ii

Si 1
iiI
I!

il
!! ■

ii Ii
-il

ii
ii
ilI5

1s I.1
i;

personnel provided in the Ministry- of Finance Office 

Memorandum dated 27.3.2012 is wide in scope and therefore 

unhelpful to his plea.

We have examined the definition of -“health7.

personnel” adopted by said memorandum dated 27.3.2012 from
ii
iiiiSection 2(b) of the Ordinance which is to -the following effect; ili

111"b) "health personnel” means a person who holds a post in any 
Institute .or organkatlbn delivering services in the health 
sector and included in Schedule-I, but does not include: 
i) a person who is on deputation to the ..Federal 
Government from any Province or other authority; •

IiiI'lh

f-v'
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ii) a person who is employed on contract, or on work 
charged basis or who is paid from contingencies.”J* IM

^ ■

It is noted that thfe fbrfegbing definition of health 

personnel covers persons holding ■ posts in any institute or 

organization who are delivering services in the health sector that;, 

are included in Schedule-I to the Ordinance. Learned Deputy 

Attorney General was unable to distinguish the respondents, 

who are employees of the DGSE and allied institutions/.centers,

8.
E
h

'

:!

I i
I:I!NCRDP and NTD, from the paramedic and support staff I

Ie
positions that- qualify' as health personnel according to i i

!!
Schedule-I to the Ordinance. It is not denied by the appellant ;■ li 5I

!that education, training and reihabilitation of disabled.,persons 

are services provided in the health sector. These services fall

I I/
i!i?

1

within the terms of'Schedule-I to the Ordinance and therefore i!
't;

1:

the providers thereof qualify as health personnel.

Accordingly, not only do the respondents fall within9. i

the category of persons who are, in terms of Finance Division 

Memoranda'dated 06.2.2012 and 27.3.2012, eligible for grant of

i

■

the Health Allowance but their entitlement has in fact been i
II

admitted by both the Ministry of CADD and. Ministry of Finance. t

In this respect the aforementioned letter dated 13.3.2013 issued

# IIby the Ministry of' CADD is referred-. Also the affidavit of the 

Secretary Finance, Government of Pakistan filed in the 

Islamabad High Court pursuant to that Court’s order dated 

20.3.2015 passed in. Writ Petition No. 4007 of 2014, specifically 

records that the proposal approved by the Prime Minister vide' 

Summary dated 25.1.2012 did not restrict admissibility of the 

Health Allowance . to the personnel 6f the three hospitals 

(identified by the learned DAG). For that reason the Finance
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Division Memoranda dated 04.2.2012 arid 6.2.2012 made the ' 

allowance available to all health personnel employed by the 

Federal Government in the BPS Scheme.

i!

- S !
■ i!

I
I10. As a result, the said allowance was paid to the 

health personnel of the DGSE and its allied, institutions until
ii,

iii!27.10.2014 when the Finance Division instructed the AGPR to ' ■ I
confine the grant of the allowance to em.ployees of Federal 

Government hospitals and clinics. This instruction represents

merely a change of opinion which is not occasioned by ah
;

■ Iamendment in the terms of eligibility for the Health Allowamce.

Therefore, as the Meriioranda dated 04.2.2012, 06.2.2012 and

27.3.2012 issued by the Finance Division, Government! of i

Pakistan still hold the field in their original, terms, there is no
!

merit in the objection by the learned DAG to the entitlement of
i-

the respondents to claim and receive the Health Allowance. li

IAs a secondary and also tenuous argument, learned'.11.

Deputy Attorney General contended that the Health Allowance is 

granted under executive fiat without any statutory backing 

therefore the same can be withdrawn by the Fedei'al Government

iiii
!

li

at any time. That is clearly, a flawed contention. It'is admitted

that grant of the Health Allowance and the terms of eligibility to
' , ■ '

receive the same were determined by the competent authority. 

Ministry of Finance in accordance with Rules of Business of the 

Federal Government. The original, terms of the said lawful grant 

still hold the field. These were acted upon and payment of the 

Health Allowance to the respondents has conferred a vested 

right upon them. In such circumstances,, the executive is barred, 

by the rule of locus poenitentiae from unilaterally rescinding and' 

retrieving the benefit availed by its recipients. Reference is made

I
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i
Pakistan, through the Secretary. Minic;trv of Finatire vs.

t Muhanimad Himavatullah Farukhi (PLD 1969 SC 407) and 

The Engineer-in-Chief Branch
I
:!?

vs. Jalaluddin (PLD 1992 SC 

207). Therefore-without a change of the terms of eligibility for

i:

I

the Health Allowance, even the prospective exclusion of the 

respondents from receipt of the benefit shall constitute arbitrary 

and unlawful action.

i

In the circumstances, we do not find any error or 

defect in the impugned judgments of the learned Federal Service

12.

Tribunal dated 05.10.2015, ' 11.1.2016 and 18.7.2017.

Consequently, these appeals are dismissed and the entitlement

of employees of the DGSE, allied institutions/centers, NCRDP 

and NTD to ■ receive the Health Allowance is affirmed.
1
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Office of the .
Accountant General
Khyber Pakhtunkhwa Peshawar 

Phone: 091 9211250-53

r3ated: 19.04.2018No.HAD/Allowahces/Corresp:/2017-18/422 
To ' 1

I. The Branch Officer, 
Pay Roll-4 Section.

i

;
Subject: COMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED

IN CIVIL APPEALS NOS 1631-2112/2017.216/2016 8b
806-811/2016 BY THE SUPREME COURT OF PAKISTAN.

';:V1

■ 'I< a1I am. directed to enclose herewith a copy of A.6(TM) 

No.TM(F)/T-4Q/Health Allowance/2017-18/138 dated 05.04.2018 

alongwith Honorable Supreme Court Judgment for further compliance 

under intimation to AGPR Sub Office Peshawar accordingly. :

'.J

■

I

!. •

ACCOUNTS 0]i'PICER (HAD)
I

- I
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■ 4
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■'4

■ -'.*5

J a ^
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^ D;\My DocumentVHAD S«ction\complftint regard.doc ■■
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OEEICBOF.THE
ACCOUNTANT GENERAL PAKISTAN REVENjJESi

VS’ub Office .
PESHAWAR

Ph No:(091-9211278), Fax No:091-9211301

,.^v.
1

Dated; 05 .04.2018No. TM(F)/T-40/HeaUh. A11OW./2017-18/

To,
Accounts Officer (HAD),

. Office of the Accountant General,
Khyber Pakhtunkhwa, Peshawar.

r^MlPT.TANCE OF JUDGMENT DATED 17.01.2018 PASSED IN CmL
APPEALS NQS.1631-2112/2017. 216/2016.1344/2016«&806-811/2016 BY THE
.SUPREME rOTJRT OF PAKISTAN.
Please find enclosed herewith the Accountant General Pakistan Revenues, 

Islamabad letter No-'TM/18-64/Circular/2017-18 Vol-B-in/589.dated 12.03.2018, along-wlth its 

enclosures on the above subject..

The Supreme 

Education, its allied 

Hence,, the Director .

Subject:
;

II

/
//

4

Court has made the employees of Director General Special 

institutions/ Centers, NCRDP and NTD entitled for Health Allowance. 
General'Special Education has been transferred to Province under 18' 

amendment and become a Provincial subject. It is kindly requested to take the requisite action on • j 
subject judgment under intimation to this office for onward submission of

1■ y
."1
II4

4
the above noted 

compliance report before the court.
?

' ■, V

■fiAC
AGPR Sub Office Peshawar.

I

Copy forwarded to Accounts Officer CrM)/bffice of the Accountant General, Pakistan Revenues 
G-8/4, Islamabad.

a
I
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AC^UirrS OFFICER CPM) 
AGPR Sub Office Peshawar ('•*
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PESHAW^AR HIGH COURT, PESHAWAR.

FORM ‘A’
FORM OF ORDER SHEET

ORDER OR PROCEEDINGS WITH SIGNATURE OF 
JUDGE/JUDGES

Date of Order 
or Proceedings

21 I
NO.4301-P/2018 with Interim Relief.19.09.2018 W.P

: *resent: Mr. Muhammad Khursheed Kharis Advocate, 
counsel for the petitioners. ,

Mr. Moeen-ud-Din Hamayun, AAG for the 
respondents.

,i

Despite direction of this Court dated 11.09.2018,

the Advocate General Office failed to check the relevant

quarter i.e. respondent No.2 and apprise the Court about the 

consequences of the impugned letter dated 03.06.2018. 

Today, the learned counsel for the petitioners produced 

another letter dated 14.09.2018, whereby the Director Social 

Welfare & Special Education Department despite repeated 

reminders of Accounts Officer has failed to provide the 

requisite admissibility of health professional allowance from 

Finance Department and release of budget through SAP 

system under object head of health allowance is still awaited. 

The lethargic and disobedient attitude of the concerned officer

has exposed him liable to be dealt with under the contempt of 

Court laws, however, taking lenient view, the Secretary

is directed toV Finance Khyber Pakhtunkhwa, Peshawar 

personally appear before the Court and explain his position.

^ ^exaWhNer
Peshawar High Court



I-

2

V^-
To coine up for hearing on 04.10.2018.

i

nterim Relief.

Notice for the date fixed. In the meanwhile, 

Professional health allowance shall not be deducted from the

petitioners. 1 I

^ •

(fudge

i

v»___
Dale of Presentalion of Api'liniiidn. 
No of
Copying ft'O

458

Tolal

Dale of Prepari (ion o! („'opv........
flak' of Deliver o! C'opf
'>'w'l‘ivfn| gy

!

Loh-ul-Amin Khan & Hon’ble Mr. Justice Qalandar Ali Khan,♦Ayub* Hon’ble Mr.
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, x. bOv/iHRNiVi':-:NT OF KMYOER PA1<1-1TI.!MK01V\/A 
OAKAT, USHR, SOCIAL WELFARE, SPECIAL, EDUCATION 
! & WOMEN E;\/iPOW£RiVi£NT DEPARTlYiENT

’..J

.A
• I

■

■P

SUMMARY FOR PROVINCIAL CABINET21
§i

DRAWL Q- F HEAi-.Ti-l ALLOWANCE' BY T!;IE..EIVlFi..OYEES OF
SPECIAL ECU CATION “ ' ~

Subject;-

isT
jitti? ■

1

. W'P'.No.430/201S M.AZEER SHAH VS GOVERNMfMT OF KMYBER
1 PAKHTUNKHVA/Am
jlYi S?:-. Before the 'IS'" constitutional’ amendment the, ^employees' of 

Directorate General of Special Education, Islamabad were ailcWed mnd since 

01,04,2011, adl'or the 18^'^ nmendmont they were working under, ilio Snuriilniy, 

Social Weifaroi Department, Khvl'ior Pakhii,ink!'nva,'Tii! ll'ioir d'''\v:)iijiii,:M'; nricl iilncn 

(j'l,01,20i2 the petitioner, were receiving i-iea!ih Professioria! /j\llowarH::u vide 

I'dnance DivisiOjO (Regulation Wing), Islamabad Notification (Anriex,-!), .

1 fi.K T:
i'Ti;

L'1

1
I iii 2, Th s allowance vvas stopped by Federal government pnd acxiardlngly 

1lled a .service appeal in Federal Service Tribunal, |ijlarv',alji.id. and 

the Federal .Service Tribunal decided in favour oflfie pelitioners

i,'* Iho petitioners 

on .1.8,07,2017 

(Annex-ll).

" k

i

The FedeiialiGovernment then challenged the judgrnai’ii /. 'dooliilon o.f 

ll'io Federal Service Tribunal in thcSupreme Court of Pakistan but the apc’;x court 

• also .decided in favour,of the petitionefs (Annex-Ill), ■

3.
1' ■ .

rp b‘. •

it
■'V ;.-.v.
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After shifting the services from Federaf Government' to -Provincial 
Government pf Khyberi Rakhtunkhwa, the emipioyees of Special EL'ucation were 

receiving the saiid allovva|nce provisionally on 13.06.2018, the Accountant Officer •
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and Secretary, Finance pepartment that budget for the Health Allowance has
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. ■ I i' i ' . ■ ' ■

till date. Accountant,Offcer (PR-O-I) further clarified that the Accounlanl Gonoral
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lOiii.iest of Social WelfarellDepartment in compliance of the judgmonrof Su|-iri.)ine di
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The Chief Secretary,
Kliyber PakhtunJdiwa, Peshawar.

Subject: DEPARTMENTAL APPEAL FOR GRANTTNG/ALLOWING HEALTH 
ALLOWANCE TO THE APPLICANT W.E.F, THE DATE OF
DEVOLUTION OF THE EMPLOYEES OF SPECIAL EPUCATTON 
INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYDER 
PAKHTUNKHWA i.e. JANUARY. 2012.

Respected Sir.
With due respect it is stated that I am the employee of Special Education 

Department and is serving, as Supervisor (BP-1.7) at the Government Institute for the 
Blind, Swat, quite'efficiency and up to the entire satisfaction of my superiors. That the 
Provincial Government approved Health Allowance at the rate of'one running basic pay 
to these devolved employees working in the Special Education Institutions from the date 
of their devolution to the Provincial Government. That the employees of Special 
Education Institution under the Federal Government were receiving Health Allowance 
which had been .stopped/deducted from their salaries against which tliose employees

samepreferred service appeals before the Federal Service Tribunal, Islamabad and the 
have been allowed in favor of the employees vide judgments dated 05.10.2015, 
11.01.2016 and 18.07.2017 and the employees of Special Education Institutions declared 
entitle for receiving of the health allowance. That the respondent .Department feeling 
aggrieved from the judgments of Federal Service Tribunal, Islamabad filed CPLA No.
811/2016 with title of (Federal Government of Pakistan through Secretary Capital 
Administration etc; VS Muhammad Attiq Ur Rehman & others) before the Hon’ble 
Supreme Court of Pakistan and the same has been dismissed by the Supreme Court vide 
its judgment dated 17.01.2018 and entitled the employees of: Special Education 
Institutions for receiving of health allowance. That it is pertinent to mention that the 
Govermnent of Kdiyber Pakhtunkhwa Finance Department issued Notification dated 
25.11.2019 in implementation of the judgment passed by the Hon’ble Supreme Court of 
Pakistan in C.P No. -811/2016 and approved Health Allowance to the emplovees of 
Special Education Institutions of the Kliyber Pakhtunkliwa from, the date of their 
devolution to the Province. That in light of the judgment of Supreme Court and 
Notification dated 25.11.2019 the applicant time and, again requested the authority 
concerned for the grant of Health Allowance in light of the Principle of Consistency but 
no reply has been received from the quarter concerned. That the applicant feeling 
aggrieved from the' inaction of the authority concerned by not allowing/'granting Health 
Allowance similarly to the other employees of Special Education Institutions preferred 
the instant Depart:mental appeal before your good self for the grant of Health Allowance.

It is therefore, most humbly prayed that on acceptance of. this Departmental 
appeal the concerned authority may very kindly be directed to 'grant/allow health 
allowance as per directions of Hon’ble Supreme Court of Pakistan and Notification dated 
25.11:2019 of the Finance Department from the date of devolution to the Provincial 
Government of Khyber Pakhtunkhwa.

nifeDated; 12.01.2022. i:
You’re Obediently

Akhtar Ali, Cho^i^l(B?S-04), 

Govt: Institute for the Blind, Swat
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VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL.
PESHAWAR

OF 2022

(APPELLANT)
.(PLAINTIFF)
(PETITIONER)

Akhtar Ali

VERSUS

(RESPONDENT)
(DEFENDANT)Special Education Department

I/We Akhtar Ali
Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to 
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as 
my/our Counsel/Advocate in the above noted matter, without any liability for his 
default and with the authority to engage/appoint any other Advocate Counsel on 
my/our cost. Ewe authorize the said Advocate to deposit, withdraw and receive on 
my/our behalf all sums and amounts payable or deposited on my/our account in the 

above noted matter. ■.sT'

.4' 4• #>■

/2022Dated. ■ V-./> . r

CLIENT

ACCEPTED
MIR ZAMAN SAFI 

ADVOCATE

OFFICE:
Room N0.6-E, 5^*’ Floor,
Rahim Medical Centre, G.T Road, 
Hashtnagri, Peshawar.
Mobile No.0333-9991564 

0317-9743003


