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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,PESHAWAR.
Appeal No. 1549/2018

Date of Institution ... 26.12.2018

Date of Decision . 27.09.2021

Abdul Baseer son of Muhammad Banaras Resident of Village Harayala, Post
Office Ghazi Kot, Tehsil and District Mansehra, Ex-Senicr Clerk Sessions
Court, Mansehra , (Appellant)

VERSUS

District & Sessions Judge, Mansehra and two others.

...(Respondents)
Present.
Mr. Abdul Aziz Tanoli, Advocate _ For appellant.
Mr. Muhammad Rasheed,
Deputy District Attorney, ... Forrespondents.
MR. AHMAD SULTAN TAREEN CHAIRMAN
MRS. ROZINA REHMAN, ... - MEMBER(J)

- JUDGMENT

AHMAD SULTAN TAREEN, CHAIRMAN:-The appellant named above
iﬁvbked the jurisdiction of this Tribungl through service appeal described
above in the heéding challengiﬁg thereby the penaity imposed upon him in'
pursuance to the disciplinary. p.roce:é'dings under E&D Rules, purporting the
same being against the facts and law on the subject. |

2. The factual account as given in the Memorandum of appeal -is sum

upped as hereinafter. follows. The appellant while posted as Incharge
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Biometric Office of Information Kiosk on 27.02.2017, l, one Muhammad

: |
Mumtaz, Process Server/Civil Moharrir reported against the appellant that
|

|
the latter approached him on Friday dated 05.05.2017 at 12.05 PM in the
’ |

|
record room, when they were about to close the office and demanded three
I

consigned files and stated that Judicial Officer had requisiltlioned the same.
|

After handing over the files, certain cutting/tempering% was observed.

Certain pages of the files including decree sheet were aisc'? found missing.
|
On the basis of complaint, a preliminary enquiry was conqucted and after

!
receipt of the report, charge sheet alongwtih statement of I||allegations was

|
issued to the appellant on 02.10.2017 which was replied by'\ him. Syed Ijlal
Hussain, Civil Judge-V, Mansehra was appointed as enquiry officer to
[

|
conduct a full-fledged enquiry into the matter, who after conducting the
1

' |
enquiry found the appellant as guilty of misconduct and recommended for
|

|
imposition of major penaity of removal from service with immediate. The

Competent authorit’y issued show cause notice to the appeI‘IIant to submit
reply within seven days, which was also replied by the appellant and refuted
|
the allegations leveled against him. Finally vide impugnedllI order dated
06.08.2018, the appellant was awarded major penalty of rllulemoval from
service with immediate effect. Feeling aggrieved, the appellzlllant preferred'
department appeal on 27.08.2018, which was not decideclli within the
stlpuiated period of ninety days, hence the present appeal on|~ 26.12. 2018
After adm|SS|on of the appeal for regular hearing, the respomdents were
given notices. They after attending the proceedings have filed {heir written
reply raising several factual and |eéa¥ objections,refuting the claim of the

appellant and asserted for dismissal of appeal with cost.



We have heard the arguments and perused the reco}d.

Learned counsel for the appellant argued that th'e whole enquiry
,as conducted in a manner just to save other accused gjfﬁcials who were
éctually involved in the matter. He further argued thatll,:":the appellant has
/' been awarded major penalty of removal from service whl;i':le the officials who
were custodian of judicial record and actually involved :f":lin the matter were
awarded minor penalties, hence he has been discrimirféted. He contended
that the process of whole enquiry including show c:tfause notice, charge
sheet, statement of allegations were not in accordanccf_é': with the law and the
impugned order passed on the basis of defective g,"lnquiry proceedings is
liable to be set aside. .f;

5. Learned Deputy District Attorney while reb:u":ltting the arguments of
Iearnéd counsel for the appellant stated that the;.f':l appellant was afforded
with full oppoftunity of defense during the deT':lpartmentai proceedings/
enquiry. His statemenf was recorded and the coir’;']plainant was also cross-
examined by him. He further stated that g':lﬁ:er receipt of findings/
recommendations of the enquiry officer, the g":ompetent authority issued
show cause notice to the appellant to explain ’}jis position within 07 days.
He was also heafd in person but could not p}ove his innocence and has
rightly been removed from service. J,f;

6. It is an undeniable fact that the appel:lfant was Incharge Biometric in
Information Kiosk at the relevant, he obvio;,'hsly had no concern with the
judicial record/files. However, it is evider]"':t frdm the narrative in basic

complaint made by co-accused Mumtaz;" Ahmed that he attributed a

statement to the appellant that the 'relevaht files were demanded with the




reason that they were requisitioned by the Civil Judge Sah{ba for resolution
of some problem of Girdawar and Patwari. He i.e. Mumtaé Ahmed handed
over the files to appellant and sat in wait of return of ﬁl'es. The files were
returned by the appellant to him after 15 minutes and when he (Mumtaz

Ahmed) checked the same in presence of appellant, some tampering was

found in the plaint etc of suit No. 19/1 titled Shaista Vs.f,-"'Muhammad Zaman

besides missing/retrieval of some documents including !Decree Sheet being
visibly noticeable. The noteworthy points in the said narrative of the
complainant Mumtaz Ahmed are that he firstly ident{ified the appellant as
Senior Clerk with disclosing his job attachment but vl,\'ihile stating about the
return of files, he introduced him as Reader by job ,"":assignment. Moreover,
the complainant Mumtaz Ahmed simply used the name of the court as Civil
Judge' Sahiba without specific identity of the coull_rt. The appellant during
inquiry proceedings and in his reply to the final sﬁow cause notice himself
described his role. He while denying the allegatior:\':ls in relation to file of civil
suit No. 19/1 stated that his role was to the exyﬁént that he on telephonic
call of iftikhar Ahmed Record Keeper English Of;‘ice went to his office and
from' there he accompanied Azeem Patwari e',{c. for Record Room; who
received the files from Mumtaz Moharrir of t}:we Mohafiz Khana but they
were not stopped by the Moharrir Mumtaz frt;j';m taking away the files. He
(appellant) kept them (Azeem Patwari etcl;s under watch. When they
- intended to get copies of the record, he reffasing the same called Mumtaz
Moharrir to his office and thereafter, revenu;é;e officials remained in company

of said Mumtaz and he himself got: _’the record copied and handed over the

copies to said officials. The inquiryiofﬁcer ,i’ailed in intrinsic examination of
,.'

|
!
!
I



the complaint and bélieved the allegaﬁons against the appellant on face of
the complaint. The inquiry officer was supposed to take notice of the fact
that when the appellant was not attéched as Reader to any courf, what
business had he got with the files. Why he was introduced as Reader of a
Civil Judge randomly by Muhammad Mumtaz Moharrir of 'IRecord Room
knowingly while he was well informed about his actual pla<|:e of posting.
This fact is supported by affirmative statement of Muhammad Mumtaz on
cross'examination of the appellant that he (Mumtaz) he was in knowledge
at the relevant time that Abdul Baseer was the Incharge Biometric and was
not posted as Reader in any court. The Inquiry Officer also failed to note
that if the allegations of Muhammad Mumtaz Moharrir are treated as true as
to handing over of the files to the Appellant but he did not disclose in his
complaint that he had satisfied himself about presence of complete record
in the file before its handing over tq the appellant. In absencg of his such
omission, how could surely say that he found the tempering and missing of
record on its return. The case before us is of two versions one emanating
from the complaint and statement of Muhammad Mumtaz and other from
the defence of the appellant. The version of Muhammad Mﬁmtaz about
tampering and retrieval of documents from the file is not believable in
absent of material evidence on record helping to form a vie&N that such
tampering was not possibly doable by anyone else except the .Eappellant.'
There is only complaint that the 5urported tampering was m’ade by the
appellant but none had seen him doing so, while on the- bther hand
possibility could not be ruled out th}at it was doing of someone else and the

appellant was made scapegoat. Tﬁerefore, we are not inclined| to believe

T T



the inquiry report to the extent of charge against the app‘ellént as to his
involvement in missing of some pages and tampering in the|judicial record.
However, in view of the role as admitted by the appellant h:imself, he does
not deserve all out exoneration bécause it was none of his business to
accompany the revenue official to the record room from ofﬁge of Iftikhar
Ahmed Incharge English Record Room. As far as penalty imposed upon him
is concerned, it does not commensurate to his proportional role in vthe
collective misconduct and. necessitates reduction to make it compatible with
the penalty imposed upon co-accuéed Muhammad Mumtaz i.e. reduction to
lower stage in the time scale of pay by one stage for one yéar, which was
not operative t0\'/vards postponement of future increments.

7. For what has gone above, the appeal at hand is partially accepted;
impugned order dated 06.08.2018 Qf removal of the appellantfrom service
is set aside and substituted with the major penalty of reduction to lower
stage in the time scale of pay by one stage for one year, which shall not
operate in postponement of futufe increments. Parties are left to bear their

own costs. File be consigned to the record room.

(AHMAD SULTAN TAREEN)
Chairma ‘
(Camp Court, Abbottabad)

127.09.2021
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S.No. of | Date of

Order or ot'ﬁér“’b"-‘rd&eedingé'wi"tﬁ'}gignature of Judge or Magistrate and that
proceeding | Order or of parties where necessary.

S proceedings.
I 2 3
Present
Mr. Abdul Aziz Tanoli Advocate, For appellant
Mr. Muhammad Rasheed,
Deputy District Attorney, For respondents
Asif Hussain Shah, Suptt:. ’
27.09.2021

Vide our detailed judgment of today and placed on file, the
appeal at hand is partially accepted; impugned order dated 06.08.2018 of
removal of the appellant from service is set aside and substituted with the
major penalty of reQuction to lower stage in the time écale of pay by one

stage for one year, which shall not operate in postponement of future

increments. Parties are left to bear their own costs. File be consigned to

the record room.

Chairman
Camp Court, Abbottabad

ANNOUNCED
27.09.2021
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I$.01.2021 Due to COVID- 19 the case is" ad]ourned for the_»--. L
same onA$.02.2021 before D.B. | VL

READER"

,15.02.2_0217 - ~Junior to counsel for the appellant 'pre'sent.'
© Mr. Riaz Khan Paindakhel learned Assistant Aoyocate |
General alongwith Asif Hussain Shah Superintendent for

respondents present.

. Former requests for adjournment as senror counsel for
the appellant is busy before Hon'ble High Court Abbattabadf

Bench.
Adjourned /]to 19.04.2021 for arguments before D.B at
Camp Court Abbottabad. '
(Atiq Ur Rehman Wazir) (Rozina Rehman)
Member (E) Member (J) .
Camp Court, Abbottabad Camp Court, Abbattabad

3
A

9.4 .61, Due to Coumccllotrn, m.f_

i Frmg "emcxa
; < Cate adj‘m«m%g{ o Cavr«e
Th< SQme.  orn 27.09 20y u‘) fq‘ .
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14.09.2020

16.11.2020

Appellant has not forth come despite ha\{ing been called

time and again and he was waited for till 3:30 PM. Mr. Usman.

Ghani, District Attorney for respondents present.

Perusal of preceding order sheet revealed that the case

was adjourned due to summer vacation, therefore, in the
circumstances it is deemed appropriate to issue notice to the

appellant as well as his respective counsel.

Adjourned to 16.11.2020 for argﬁments beftore DB at

camp court A abad.

(Mian Muhammad) . (Muhammad Jamal)
Member(E) Member
Camp Court A/Abad

Appel]aht is present in person. Mr. Usman Ghani,
District Attorney alongwith Mr. Asif Hussain Shah, Supdt for

respondents present.

The Lawyers community is not appearing in the Tribunal
for the reason that they are observing sough of the Hon’able
Chiet Justice, Peshawar High Court, Peshawar, therefore, the
case is adjourned to 18.01.2021 for arguments before D.B at
camp court Abhottabad. —

X

(Mian Muhamma )
Member(E) Member(J)

Camp Court Abbottabad
L

¢
N




20.01.2020

A None- for the appellant plcsent Mr. Muhammad Jdl’l | \

. -DDA alongwith Mr Asif Hussain Shah, Supdt and Mr. Ifukhar. - )
Ahmad, Junior Clerk for respondents presént. Due Lo'genelal |
strike of the bar on the call of Khyber, Pakhtunkhw\'r;ﬁBar o
Council, the case is adjourned. To come up‘ for ﬁm‘hcf
proccedmgs/drgumcms on 19.02.2020 before D.B at camp court
Abbottabad. Appellant be put on notice for the date fixed. =

oy TS
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\ /(
mber Member

Camp Court A/Abad

Due to covid ,19 case to come up for the sameon [/ =/
at camp court abbottabad. '

Reader

Due to summer vacation case to come up for the same on

|4/ §/ 20 atcamp court abbottabad.

der
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20.08.2019

21.10.2019

21.11.2019

" Appellant

in = person present. Mr.

Muhammad Bilal learned Deputy District Attorney

~ alongwith M/S

Asif Hussain Shah and Adnan Khan

Judicial Assistant present and submitted written

“reply/comments.

Adjourn. To come up for rejoinder if

any, and arguments on 21.10.2019 before D.B at Camp
Court, Abbottabad.

&

(&
"~ Camp Court A/Abad

None for the appellant presént.MMr'. Usman (GGhani,

District Attorney

Mr. Asad Khan,

general strike of]

arguments on

Abbottabad.

Member

alongwith Mr. Asif Hussain Shah, Supdt and
English Clerk for respondents present. Duc-to
the bar the case is adjourned. '[o come up for

21.11.2019 before D.B 'c:lt, ~ Camp  Court,

: ‘ : \{\c/fe mber

Camp Court Abbottabad

Counsel. for the appellant present. Mr. Usman Ghani,

‘District Attorney alongwith Syed Asif Ali Shah, Supdt and Mr.

Iftikhar Ahmad] Junior Clerk for respondents present. Learned

counsel for the appellant seeks adjournment. Adjourn. To come

up for arguments on 20.01.2020 before D.B at ca&xp court

Abbottabad.

s S ) /
Memebr Member '

Camp Court Abbottabad

-




16.04.2019 w7 Counsel for.the appellant present.

The appellant was’ imposed upon major pénalty of
removal from service vide order dated 06.08.2018. His
departmental appéél dated 27.08.2018 also rervnained' un-
responded. Learned counsel for the appéllant contends
that the appellant was never provided the fec_érd aileged to
have been manipulated. Besides, during the proce‘edi'ngs of
regular enquiry the appellant was not.n,p,rolvid‘ed wit’h\ an
opportunity to cross-examine the 'witnes'sés appearing
against him. ' | -

5

In view of the above, the appeal is admitted fof

regular hearing. The appeliant is directed to deposit
v security and process fee within 10 'days. Th'ereafter,
notices be issued to the respondents. To come up -for .
written reply/comments on 1?.06.2019 before S.B‘ at
Camp Court Abbottabad.

Chairman _
Camp court, A/Abad

19.06.2019 Appellant in person and Mr. Muhammad Bilal, DDA
alongwith Syed Asif Hussain Shah, Supdt. and Syed. Munir
Hussain Shah, AO for réspondents present. Written repiy bn
behalf of respondent no.3 submitted, which is placed on file.
Requested for adjournment on behalf of respondefllts 1 énd 2.
Adjourned. Case to come up for written reply/cclilmrﬁents Von

behalf of respondents no. 1 and 2 on 20.08.2019 béfore S.B at

camp court Abbottabad.
(Ahg&?l-l/assan)
Mémber

Camp Court A/Abad
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Form- A »
FORM‘OF ORDER SHEET
Court of - -
Case No. - l(éfﬁ /2018
‘ . , j T
S.No.; Date of order Order or other. proceedings with signature of judge
;' proceedings ' '
1| 2 3
-1 | 26/12/2018 Thg appeal of Mr. Abdul Baseer received today by post through
,’ Mr. Abdul Aziz Tanoli Advocate may be entered in the tnstitution Register
;' and put up to the Worthy Chairman for prop\r order please.
REGISTRAR > \r |Q/t*?
. .
-" 1 This case is entrusted to touring S. Bench at A.Abad for| -
2' : L/ ’ - ﬂ ) X -
' _preliminary hearing to be put up there on _/ L3 '20/ c}
, . CHAIRMAN
: 118.03.2019 Counsel -for the appell_ant present and seeks adjournmen.

Adjourned to 1'6?’!.04.2019 for preliminary hearing before S.B.

(Muhanfn}a Amin Khan Kund
’ Member

Camp Court Abbottabad

N’
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' BEFORE THE SERVICE TRIBUNAL, KHYBER

PAKHTUNKHWA, PESHAWAR

Service Appeal No. __I Sl"i /2018

Abdul Baseer son of Muhammad Banaras, resident of Village Ha’;da, P.O
Ghazi Kot, Tehsil & District, Mansehra, Ex-Senior -Clerk Session Court,
Mansehra.

VERSUS

District & Sessions Judge, Mansehra.

...APPELLANT

..RESPONDENTS

SERVICE APPEAL

‘Dated: 21 - ,2 - - 2018

Through -

INDEX
SH# - Description Page No. | Annexure
1.-, Sel vice appeal along with affidavit 1toll
2.7 Copy of application alongwith order of “A” & *B”
~ 1learned Civil Judge dated 09/05/2017 and | . '

copy of respondent No.1
3. | Attested copy of charge sheet, statement “C"

of allegations and order dated 02/10/2017
4. | Copy of reply - D”
5. | Copy of report . 1
6. | Attested copy of show cause rotice and “B

reply )
7. | Copy of order “G” "
8. | Wakalatnama

-4

APPELLANT

0341~ ‘277{@75



' BEFORE THE SERVICE T RIBUNAL, KHYBER
‘ PAKHTUNKHWA, PESHAWAR

ASUT o
Khybor P'akhtn'{hwa
Service Tribunal

Pinry No., Z%&é
Dacear B/ 2~ /g

Abdul Baseer son of. Muhammad Banaras, resident of Village Harayala, P.O
Ghazi Kot, Tehsil & District, Mcmschm Ex- Sunor Clerk Session Court,
'Manschxa

- Service Appeal No.

...APPELLANT

g '

VERSUS

1. District & Sessions Judge, Mansehra

. SV ! . ) - ",
/ ) : . . ) R

2.~ Henourable Administrative Judge, Peshawar High Court, Peshawar. :
3. District Accounts Officer, Mansehra.

...RESPONDENTS

Fiiedto-day

‘é/f ?‘;‘?\r}\ﬁ

-

SERVICE APPEAL UNDER SECTION 1 oF

KPK  SERVICE TRIBUNAL - ACT, ;971
) AGAINST THE IMP‘L‘IGNED‘()RDER BEARING {
© ENDST  NOG750-55/D&SJ.  MANSEHRA :

DATED 06/08/2018 PASSED BY RESPONDENT



© .,

NO.l, WHEREBY, MAJOR .PENALTY OF

REMOVAL  FROM  SERVICE  WITH"
IMMEDIATE EFFECT WAS IMPOSED ON

APPELLANT.

'PRAYER: ON ACCEPTANCE. OF THE.
INSTANT SERVICE APPEAL,. IMPUGNED
ORDER OF RESPONDENT 'NO.I DATED
06/08/2018 BY DECLARING ILLEGAL, NULL
AND  VOID, DISCRIMINATORY ~MAY
KINDLY BE SET ASIDE AND APPELLANT
MAY KINDLY BE REINSTATED IN SERVICE
WITH ALL CONSEQUENTIAL AND BACK

BENEFITS.

‘Respectfully Sheweth: -

1. That béckground of the facts givirg rise to
the instant appeal 1s that appellant was
appointed' as - Junior Clerk;; “in District
'Judicia.ry of Mansehra iﬁ the ‘ylezftr 200”5 aﬁd
Vlatcr on promoted as Senior Llcktk in the Sxear

: . I ‘

2011 and remained posted at-different posts

in District Mansehra.



2.

That appellant has performed  his duty
regularly with full. devotion, honesty and

obeyed the order of his superiors.

That appellant was transferred and posted as
Incharge Biometric Office of Information

Kiosk on 27/02/2017.

That on 09/05/201’7 one. Mumfaz Moharrir

Record Room General, Mansehra submitted

~ an application to learned Senior Civil Judge,

Mansehra wherein some serious but wrong,
illegal and baseless allegations were leveled
ag'ainst the appellant  about _ cutting

overwriting,misplacing the documents from

~case file No.19/1. Learned Senior Civil

Judge, Mansehra forwarded the same to

respondent No.1 and respondent No.l has

— o
appointed learned Aamir Afiidi, Civil

~Judge-III, Mansehra as inquiry officer and -
“directed him to ‘conduct a fact finding -

. inquiry into the matter vide order dated

10/05/2017. (COPY OF APPLICATION

"ALONGWITH ORDER OF LEARNED

I
!



<,

4

" CIVIL JUDGE DATED 09/05/2017 AND

- COPY OF RESPONDENT. NO.1 IS

ANNEXED AS ANNEXURE “A” & “B»).
That after submission of fact finding inquiry
réspondent No.l issued a charge sheet to

appellant and others. Op ()2/10/2017 and -

"Iean']ed [jlal Hussain Shah Civil Judge-V,

'Mansehra Was appointed as Inquiry Officer

for inquiry. (ATTESTED COPY OF

- CHARGE SHEET, STATEMENT. OF

ALLEGATIONS AND ORDER DATED
02/10/2017 ARE  ANNEXED AS.

ANNEXURE “C).

That appellant submitted his reply to the
inquiry officer within time. (COPY OF
REPLY IS ANNEXED AS ANNEXURE

¢ 6'D95) .

That thereatter nquiry officer conducted a
partial inquiry and 1ignored the relevant
rules, laws, statutes while 'conducting the

said inquiry  submitted his  report on,




10.

5

14/06/2018. (COPY OF REPORT IS
ANNEXED AS ANNEXURE “E”),
Tifat cbr’npetent authority issued shows

cause notice to appellant on 13/07/2018 .

- which was duly replied by appél']ant on

26/07/2018.  (ATTESTED COPY - OF
SHOW CAUSE NOTICE AND REPLY

IS ANNEXED AS ANNEXURE “F”).

That competent authority paééed impugned
order of removal from service aganst the
appellant on 06/08/2018 with immedAi'atc
effect. (COPY OF ORDER IS ANNEXED

AS ANNEXURE “G”).

That abpellant feeling 'ag'grieve_d from

impugned ordér of i’esp(mdent No.1 filed a

departmental appeal before responde_m No.2 -

on 27/08/2018 and the same has not been so

far responded/ decided, hence, the present -

appeal, inter-alia, on.-the following g‘rouncis;—
|

} .



GROUNDS;- e

a. - That the whole inquiry was conducted

against th¢" appellant and same was
not in a_cc'()rdance v;/ith -law, ‘against
the rules, facts, based on
diScriminatibn and tﬁéreon - the
imll)ugned order éassed by respondent
" No.1is also wrong, illegal, against tﬁe
law and facts, Varbitrafy,' fanciful,
pervérse and without lawful authofity,
discrimjnat-ory,l‘ hence, ]iabie o be set

aside.

) | b. Th_at the whole inquiry ‘wa-s _C(‘-)n.ducted

in partiél manner and just to

» I , _ accommodate some blue’ eyed ‘ie
()tﬁer accused/ emplo‘yces who.-we_re

Aac-'tually~ iln'()lved,A."have been

recommended and awarded fn.inor

pen:alty -which is d'}scriminator}'l,

against the law and. agains’t' the

fundamental  rights graﬁtéd by

constitution of Islamic Republic of"



s T

Pakistan, hence,- the impugned order
is liable fo be set aside.

That it 'ig pertineAnt to mention here
that custodian of file No.19/1 and
other court files, staff/ Moharrir of
record room. Further more they are
under the law to maintain and answer
the same but respondent No.1 instead
of taking action against other accused
also took action against present
appellant “and‘ finally by awarding
minor penalty to other acé,used,
a\yarded major penalty to present
appellant which.is against the law, not
sustainable in the eyes of law and

liable to be set aside.

That inquiry officer as well as

competent authority failed to consider

. the evidence available on the file

rather the impugned order was passed
in haste manner, without looking into
the material available |on file,

furthermore, it 1 pertinent to mention



@ .
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herelha"f inquiry officer had failed to
chmﬁnicate to appellant that how
many  documents was  found
misplaced  in -}_e_/ﬁ No. 19/1.
fﬁrthermore the reSpond'ént No. 1
failed  to consider the same while
passing impugned order heﬁce thc_

same is liable to be set aside.

That beneficiary of the above
mentioned file and no other private
iﬁdividual ‘reg»arding the matter mn
quéstion has not ever complaint
against present 'appella'nt nor any
statement whatsbever has been takeij -
against the present app(f,llant. hence
whole inquiry and impugnedv order are
based on presumption, personal
grudges, against the law and liable to -

be set aside.

That the process of whole inquiry
including show cause notice, charge
sheet, statement of | allegations,

[

appointment of inquiry officer as well



as examination  and  Cross
“examination, personal hearings were

not conducted in accordance with law,

hence, the whole inquiry as well as
impugned order is liable to be seét

aside.

g. - That it is worth mention here that

there are major contradictions in.

statements, complaint, versions - of

accused/  officials moreover if
allegations and inquiry is perused it

clearly shows that inquiry officer

deliberately did not examine Dak Bai
of Record Room General, whér_e there

is no entry of departure of the

concerned file from Record Room
Genqal, furthermore, soft copy of
alleged data in the USB neither givén-

to appellant nor same was opened or

pressed or examined - during the

inquiry  proceedings, 'hci:nce, the
' i
E
b

inquiry proceedings as

" o S |

impugned order was passed by

well as



Dated: _ 21 - 12 /2018

. EEURE

: | respondent No. 1 is.‘liable to be set-
aside.

h. F hat the other lgro'unds will be urged
and agitated with the kmd péf_mission
oifl the i’I-Ionoura}b)le‘ "I’rib-una_l at the

~ time of arguments.

Il is,';‘hereforé; humbiy prasfed .that on
accepfzince of -theﬂ instant appeal, ‘the impugﬁéd

| order of reépondent No.1 dated 06/08/2018 may‘
graciously be set aside and apbellant may kindly
be feinstated in service with ;i‘” consequenthli and

. back f)en’e‘i’its. '/-\‘ny other-‘ relief  which .this
Honourable Tribunal | deemé fit and ‘appropfizll_te '

>n’1ay also be granted.

...APPELLANT
~ Through o

.~ (ABBUL AZIZ TANOLI)
. AdveCate High court, Abbottabad

VERIFICATION:-

Verified on oath that the contents of foregoing appeal are true and correct to
the best of my knowledge and belief and nothing has been coricealed thereip
from this Honourable Court. ‘ | :

...APPELLANT
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" BEFORE THE SERVICE TRIBUNAL, KHYBER
| 'PAKHTUNKHWA, PESHAWAR ’

Service Appeal No. _ /2018

Abdul Baseer son of Muhammad Banaras, resident of Village Hayla, P.O
Ghazi Kot, Tehsil & District, Mansehra, Ex-Senior Clerk Session Court,
Mansehra.

..APPELLANT
VERSUS
District & Sessions Judge, Mansehra. | . ‘
’ - ...RESPONDENTS -

~

SERVICE APPEAL

AFFIDAVIT

I, Abdﬁl Baseer son of Muhammad Banaras, resident of Village Hda;/ld P.O
Ghazi Kot, Tehsil & District, Manéehra, EX-Senior Clerk Sessgon Coun,_
Mansehra, do hereby solemnly affirm and declare ‘that the contents of
foregoing a‘ppeal are true and correct to the best of my knowlédge' and belief

and nothing has been concealed therein from this Honourable Court.

DEPONENT -



—— _—

R I s
. /‘L/",_—/"é’ad/‘”/‘“/—"[" ﬁﬂ/ff’wcw,.)

U ‘ ' / QC;’\%—-%Q\
r /'/ /b// Y (l"()jjc]/’r'l’éyu(/, R

o s S

/Q - 4“ ‘/ %,\ N
[/ g__ 5y z.f RN
&l Kop. NIRRT
P "/}/C/‘/l 12 05" Oa;w))f‘_p//, 5/5. /O”{’;’lp g‘f i
s s 20 ptoh /Sls ] M
M‘ / ' I '/u NN o) 2\ » § .
uouéx/:o/ jﬁﬂ/ : U/F/EV/&} l/w/"ié" @\'\’3\;‘( TR > 'E. A
’323 ﬁ/;,éa}},«‘cbf’fdu//ry PV Ll fsmu q L
| d%(}’r”wg&?»/bos())/’c[b/’é‘%’// rds A
| §
, e &
e ot szo(/"%/" f/uww"////f’//’//””/ | ;
. Uf"woj%/”%yo“;))//,ubwbﬂ(f/d/foyd’ &&
| /”/o_}/{,}ﬁuw /5 zu/(»,nw &y ZLJq/"‘vU" - o

gt/ &ﬂ%nww L o/f'cr’“
J/J vwé)f 'D/av'/Gxd)a O}w’/ //'&3’2 )cz}*lf"
;44, /u//,bﬁg/ P 5 47‘3/(4//’{‘;’:2 a/u//
ey @//,uﬂ; wﬂ%—»w”/f"/)///
Gor ety 5 é/f Lo lex Wi o Lt "’f"’
vaw/ow (b e S Y, fﬁ@" /-

/ Lcct-(/}/;uayj /)//ww@w; dﬂv
(/ W mmﬁ/@”w W,.,/,,A/EP/ sy

=08 3

" {wc,z,', G




| N5 1T (LY o uﬂo/; éwwg o (,»"/c/f/
| d/dd)%'//},ﬂd 7/0/"%)’/ uo(jw /v‘ e (/"’ ‘i(j’ (f’d)

oé/g:p’/ . ”%»Mﬂ‘fwuu /j/l/ﬂ

-”,Z QW‘

O//C//” ///éy// /L/‘/

OFFICE OF SENIOR CIVIL JUDGE, MANSEI—IRA o

" No. 750 _ Dated Mansehra the _p Z | S —12017

Forwarded in original to the learned District & Sessions Judge, Mansehua.
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u;/ fOFFICE ORDER« N ‘-’3/0_, i
?_, g‘: \‘-\\: Cons,equent upon detailed. report of Mr. Muhammad Mumtaz,

\

vl

Process Server/l\/luharrlr in the record room of the lower courts (Civil Sectioh) :

T 4 v' submitted by the /Ie?rned Senior Civil Judge, Mansehra bearing endorsement No. 750'
oA oy \\d\atedf 09 05 2&17/regardmg missing of some pages in Judicial Record(s) as

menttoned m,the attached report.

?
e./ .
\\\ et

In order to arrive at just and proper conclusion, | deem it

proper to hold a fact and finding inquiry in the matter not-only for the fixation of

i e

responstbmty on the shoulders of delinquent official(s) who is found involved in missirig

[N ol

of these pages in judicial record(s), but also for the purpose of initiating departmental
pfbceedings against him/them under the relevant Rules, so that this practice should = -

- : not be repeated by any other official(s), in future.

in light of these circumstances, |, Muzzamil Shah Khattak, -
District and Sessions Judge, Mansehra being Authority hereby appointed Mr. Amir Ali

Afrldl Civil Judge i1, Mansehra as InqLury Officer and authorize him to conduct a fact

ey

office, within shortest possible time. -

Dated. 10.05.2017. _ : , /

" (Muzzamil Shah Khattak)
District & Sessions Judge,
Mansehra/Authority.

OFFICE OF THE DISTRICT & SESSIONS JUDGE, MANSEHRA.
No. 3898 — 390 Dated Mansehra the 1€_May, 2017,

Copy forwarded to :-

1. The Registrar, Peshawar High Court, Peshawar, for favour of information, -
please,

2. The Member Inspection Team, Peshawar High Court, Peshawar, for favour .
of information, please, : :

3. Mr. Amir Ali Afridi, Civil Judge-Ill, Mansehra /Inquiry Officer for information &
necessary action. The inquiry file consisting of 02 sheets is also enclosed
herewith.

4. The Senior Civil Judge, Mansehra with reference to her endorsement
captioned as above, for information. '

E;i Office Copy. //

""é;(amme' Gession | oxm Mansehra

[ 19-0EC 2l
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\ FORM OF ORDER SHEET.
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/ ~Departmental Inquiry No.

”(,"’ ) /()/

“ Depm tm'entfll Inquiry against Mr. Abdul Baseer, Senior Clerk et

\\ -

M‘mseh ra

__Jof2017.

Dldu No ”@9@‘1(0 uf Unlc(

Detail of order/proceedings with signature of the Judici

: -08.09.2017.

02.10.2017

. Lo,
"

ny/o//;_

i 5 e @

)‘V/JA@

: ,,wx/jf‘u

10.05.2017, the fact ﬁnclumD mquuy received from Mr., Amn Ah A T1cY
Judge-fIl, Mansehra/fact finding Inquiry Officer. Be regislered. The del
official(s) concerned be wmmom,d for 28.09.2017.

Accused official(s) namely (1) Mr. Abdul Buseer,

court of Civil Judge-X, Maaschra, (2) Mr. Tariq Javaid, Senior Clerk/Incharge :
record room of the lower courts & (3) Mr. Muhammad Mumtaz, Process
Server/Civil Muharrir in the record room of the fower courls '(Ci\'/il Section).
Today learned Presiding OfTicer/Authority is on station leave in connection with

meeling regarding PIDF at Peshawar High Court, Peshawar,

To core up for
further proceedings on 02.10.2017.

Accused official(s) namely (1) Mr. Abdul Basecr, Senior Clerk/Reader
ol Civil (2) M.

Clerk/Incharge record room of the fower courts & (3}

to the coust Judge-X. Manschra, Tariq . Javaig,

Mr. Muhammad Mumtaz, |.

Senior

Process Server/Civil Muharrir in the record room of the lower éomrts-(Ci_vil
Section) present. |

I order to arrive at "just and proper conclusion. | deem it proper to
liold a departmental inquiry into the matier. In this respect a Scp’tféie order
respeeting disciplinary action/statement of allegation and charge sheet. pmpcun,d
copics of which have been delivered to the accused official mmed dbOVC
Similucly Syed 1jlal Hussain, Civil Judge-V. Manschra has been nom:mtf*d and
appointed as Inquiry Officer in the watler.  The office is duected to sund the

stant inquiry file to the leurned [nquiry Officer, immediately.

Senior Clerk/Reader to the | \

R R R S i 2 e

AT L bl



o\

)
.
2y

§

\ 9, T - ‘ (}f;f,‘; R e S NG U 3 3 . '
. g«&* ?\Z/ st odd el D e NS A &,QQ é}i

. hat you, while posté&-'a's Incharge Bio-Matric System in Information Kiosk Office committed the
¢~ following irrégularities:t

v
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. . Pl 198, o N é
NS 2 ﬁ- +~ " CHARGE SHEET. g, -
) ;{;’i/ 1, Muzzamiil Shah Kiigftgk, District & Sessions Judge, Mansehra, as compétent authorityll,__“,ffgrep
o ‘charge you \ e i » N
e | Mr. Abdul Baseer, Senior Clerk/Reader to the court of Civil Judge-X, Mansehra, as follow:

R

v

2

. FL LT e &

/ ‘/
4 ‘z?

Y , On receipt of report fact finding inquiry (consisting of 6 sheets)
— 1?,\ Ve dated 08.09.2017 alongwith USB regarding missing of some pages

-

ES UM and tempering in Judicial record mentioned in the report under

reference, received from the court of Mr. Amir Ali Afridi, Civil
Judge-Ill, Mansehra/ fact finding Inquiry Officer. The detail of case
file is as under:- -

i) Civil - Suit No. 19/1 of 2017 titled “Mst. Shaista Vs.

Muhammad Zaman” instituted on 22.03.2017 and was
decided by the court of Ms. Alia Bibi, the then Givil Judge-
XI, Mansehra on 30.03.2017.

By reason of the above, slou appear to be guilty and responsibie of missing

01.‘ some pages and tempering in above noted judicial file under rule 3 of the Khyber Pakhtunkhwa
Government Servants (Efficiency and Discipline) Rules, 2011 and have rendered yourself liable to
all or any of the penalties specified in-rule 4 of the rules ibid.

3

You are, therefore, required to submit your written defence within-seven

déys of the receipt of this Charge Sheet to the Inquiry Officer.

4

Your wriiten»defénce, if any, should reach the inquiry officer within the

sbecified period, failing which it shall be presumed that you have no defence to put in and in that
case ex-parte action shall be taken against you.

5.

6.

OF

Intimate whether you desire to be heard in person.

A statement of allegations is enclosed.

(Muzzamil Shah Khattak)
District & Sessions Judge,

Mansehra/Authority.
FICE OF THE DISTRICT AND SESSIONS JUDGE, MANSEHRA.,

" No. 633l— 34 Dated Mansehra the 92 October,2017.

I1s

Copy forwarded to :-

. The Civil Judge-V, Mansehra / Inquiry Officer, for information and proper inquiry

against the delinquent officials concerned under new Khyber Pakhtunkhwa
Efficiency & Disciplinary Rules 2011 alongwith report dated 08.09.2017
{consisting of six sheets), USB, inquiry file consisting of 59 sheets and civil suit

No.19/1 of 2017 titled “Mst. Shaista Vs Muhammad Zaman” consisting of 41
sheets.

‘The Civil Judge-Hil, Mansehra with reference to report dated 08.09.2017 for

information.

Mr. Abdul Baseer, Senior Clerk to the court of Civil Judge-X, Mansehra for
information and compliance. He is directed to submit his reply before the learned
Inquiry Officer within seven days from the receipt of this statement of ailegations,
positively, failing which no excuse should be considered, later-on.

Mr. Sheraz Anjum, Computer Operator of this court for information he being
Departmental Representative in the instant inquiry.
Office Copy.
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"+ “gpinion that' Abdul Bade®y Senior Clerk/Readsr posted ifi the &6t of Civil Judge-X, Mandzhra
" rendered himself Jidhle to’ be proceeded against, as he committed the following acts/omis
“Within~the_meariing¥of rule 3 of the Khyber Pakhtunkhwa Government Servants (Efficiency. &
Discipiitig)Ruiles 2011 L

ﬁ y/{/ received from the court of Mr, Amir Ali Afridi, Civil Judge-Ill, Mansehra/

s

2.

e\ 1 Muzzamil Shah Khatfaky District & Sessions Judge, Mansehra; as competent authorit}’

to the above allegations, an inquiry Officer named below is appointed under rule 10(1)(a) of the ibid

rules:

3. .

2" Aws) ? P o 1 .
= ¥ ) i!."" L%’h-f’ W M’g . },‘ . S‘i‘twu‘\ "‘i -7
. 2 - \ *"'_-?:f_ Lo 'N ‘&?J A'MQ’ &Q{-l’\’k 1{}
k' Thee Vot ' | J/ : /Q?"/J'
. 10— 7

g,

} e iDISCIPLIWARY ACTION.
[P

: {

LA g

3{"‘

STATEMENT OF ALLEGATIONS.

On receipt of report of fact finding iﬁquiry (consisting of 6 sheets) dated -
08.09.2017 alongwith USB regarding missing of some pages and
~ tempering in Judicial record mentioned in the report under reference,

fact finding Inquiry Officer. The detail of case file is as under:-

iy Civil Suit’ No. 19/1 of 2017 titled "Mst. Shaista Vs
Muhammad Zaman” instituted on 22.03.2017 and was decided
by the court of Ms.- Alia Bibi, the then Civil Judge-Xl, Mans=hra
on 30.03.2017. L ,

For the purpose of inquiry against the said official/accused with reference

Syed ljlal Hussain, , R o ,
Civil Judge-v, Mansehra. '

The inquiry cfficer shall, in accordance with the provision of ibid rules,

'p.rovide reasonable opportunity of hearing to the accused/official, record his findings and make,
within thirty days of the -receipt of this order, recommendations as to punishment or other
appropriate action against the accused/official - T :

4

The accused/official and a well conversant representative of the

dépaﬁ'ment shall join the proceedings on the date, time and place fixed by the Inquiry Officer.

Dated 02.10.2017.

(Muzzamil Shah Khattak)
District & Sessions Judge,
MansehralAuthority.

OFFICE OF THE DISTRICT AND SESSIONS JUDGE, MANSEHRA.

No.&34] — 301 Dated Mansehra the 94 October, 2017

19 DEC 2013

Copy forwarded to :-

1. The Civil Judge-V, Mansehra / Inquiry Officer, for information and proper inquiry
*against the delinquent officials concerned under new Khyber Pukhtun Khawa
Efficiency & Disciplinary Ruies 2011.. ,
2. The Civil Judge-lii, Mansehra with reference to his report dated 08.09.2017 for
~information. _ .
3. Mr. Abdul Baseer, Senior Clerk to the court of Civil Judge-X, Mansehra for
information and compliance. He is directed to submit his reply before the learned
‘Inquiry Officer within seven days from the receipt of this statement of allegations,
positively, failing which no excuse should be considered, later-on. 7/
4, Mr. Sheraz Anjum, Gomputer Operator of this court for information he beg qg{
1 . Departmental Representative-in the instant inguiry. ' r
] 5. Office opy. ) \@
%ﬁ?%%ﬁémm (Muzzadhil 'Shah

VDiS ct & Sessions Judge,’
Mansehra/Authority.
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" ;t’{:!;frﬁ;«%f*:w ;x‘: b AN accused/ofTicial:
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5
o ,,f"*f"zﬂﬁ?‘é “i\f £, *W“'a“%‘ 's" (1) Mr. Abdul Baseer, Senior Clerk,

R I A TR S
o §oE PR Bl i

ﬁzv‘!i}%g BT =:p;_"5-;¢*,,rf;)*, w5 "(2) Mr. Tariq Javaid, Senior Clerk
r S

“ ii " n? i B l‘\‘«»“?g ll-:--
S e R
o W T TR e gt
g ,@33—, i T {d (3) Mr. Muhammad Mumtaz, Process Server.
AT h‘ r 'i\'.‘ R rh“l,', - . .
b The show cause notices were issued by the competent

authority on dated: 02.10.2017, wherein, the statement of allegations
and charge sheet of missing of some pages and tempering in judicial
record of Civil Suit No.19/1 of 2017 titled: “Mst: Shaista Vs.
Muhammad Zaman” instituted on 22.03.2017 which was decided by
the court of Ms. Alia Bibi, the then learned Civil Judge-XI,
Mansehra, was prepared. The inqu‘iry file was marked to the

uncersigned on 02.10.2017 alongwith following record:

1) The file of civil suit No.19/1 in which tempering

was made.

2) The file of fact finding inquiry.

Vide memo No.133 dated: 06.10.2017, the record of
tempered files bearing suit No.19/1 of 2017 was returned to quarter

3 concerned. The same was subsequently reccived by undersigned as

T AT =T R e P v & . e Xy i A aa —

R

the task of reconstruction of judicial record was assigned. After

reconstruction of judicial record as per the mandate, the report and
reconstructed file were sent to the competent authority vide Endst;

' No.25 dated: 13.02.2018.

P Y e
'

<3 :‘
Ao
ot vl

Notices were issued to accused/officials and

authorized representative of department.

A

Replies to the statement of allegations and charge
sheet were submitted by accused/official namely Abdul Baseer,

Senior Clerk on dated:07.10.2017. Reply of charge sheet was

!
submitted by the accused/official Tariq Javaid, Senior Cierk on
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‘IN~THE COURT OF SYED IJLAL HUSSAIN,
e A CML JUDGE-V, MANSEHRA/INQUIRY OFFICER

\'p
s s

INQUIRY REPORT

Departmental Inquiry under the Efﬁ'éiency and
‘Disciplinary Rules 2011 against Accused/Official
(1) Mr. Abdul Baseer, Senior Clerk (2) Mr. Tariq
Javaid, Senior Clerk (3) Mr. Muhammad Mumtaz
Process Server.

Respected Sir,

Brief facts leadmo to the instant inquiry are that
Muhammad Mumtaz Process Server/le Muharrir in ‘the Record
Room of lower courts (Civil Sectlon) reported in written form on
dated: 06.05.2017 to the Worthy District and Session§ Judge,
Mansehra through office of learned Senior Civil Judge, Mansehra,
against the accused/ofﬁcial@bdul Baseeﬂthat he approached him on
Friday dated: 05.05.2017 at 12:05 PM in the record room while they
were about to close the business and demanded three consigned files
and stated that Judicial Officer has requisitioned the same. After
handing over the files he turned up few minutes later. On chécking.
‘the said files certain cutting/tempering was observed. Moreover !
certain pages of the file including decree sheet were also missing.
That the accused Abdul Baseer had no Justlﬁcatlon of this action:

3
AN

Hence, matter was reported to the quarter concerned. Vide office
order N0.3898-3901 dated: 10.05.2017, a fact finding inquiry was

initiated

After receiving the fact finding inquiry report from Mr.
Amir Ali Afridi, Civil Judge-III, Mansehra/Fact Finding Inquiry
Officer, the instant departmental Inquiry was registered agéinst the
delinquent -official (s) concerned by the competent author'ity.'T'he .

Worthy District and Sessions Judge, Mansehra being the compete

"A Al - - '
LY . . : ‘
%ﬁp?' 'L%’*"s’-; > . ;

S TR Ry UL . A




~deputed as Incharge Bio-Matric attendance and Information Kiiosk.
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‘Muhammad Mumtaz, Process Server was submitted. on dated:

I _ ‘
Q9.]0.2017. Authorized representative for Department’ marked

‘aippearance before the undersigned.
i

¥

The accused/official Abdul Baseer, ‘Té_fié{' Javaid, -

Muhammad Mumtaz and representative of Departméht filed their

separate lists of witnesses on dated:17.10.2017.

Representative of Department produced Syed Asif
Hussain Shah, Superintendent District Courts, Mansehra as PW-i,

Iftikhar, record keeper as PW-2 while representative of department

Sheraz Anjum appeared as PW-3. All the accused/officials cross

examined the statements of witnesses produced by department.

The accused/official Muhammad Mﬁmtaz produced
Muhammad Imran, Process Server/Copyist Copying Branch as RW-
1, Azhar Igbal, Prbcéss Server as RW-2, Umer Khattab son of
Qalandar Khan résidént of Butdarian Faiz Abad, Mansehra as RW-3,

Accused/official Muhammad Mumtaz, Process Server appeared as.
RW-4, Bilal Raza, Junior Clerk as RW-5; whereafter all the

witnesses subjected to cross examined by either side and evidence of

accused/official Muhammad Mumtaz closed.

Accused/official Tariq Javaid appeared and recorded

sole statement as RW-6 while accused/official Abdul Baseer as RW:“

7. Their statements were cross examined by either side. Relevant:

record is exhibited iny both the sides. \

{
|
I have gone thorugh the available record and

statements. -My findings and recommendations as to imposing

penalty according to role of each accused are as follow:

ROLE OF ABDUL BASEER, SENIOR CLERK:

When the incident occurred the accused/official was

s
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The Role of acéuseéi/offcial Abdul Baseer is very
questionable in the entire episode: He was appomted in the year
2003. With an experience of more than 14 years, he is expected to be
well versed in working of different departmental branches and duties
of the staff. His evidence in tﬁe instant inquiry grossly contradicts
his earlier statement befére the Inquiry Officer appointed by
Authority to conduct a fact finding inquiry regarding the same
subject. The memorandum of his statement dated: 08.06.2017
reported in inquiry clearly indicates that the incident took place on
05.05.2017 around 12:00 O’clock. While in reply to charge sheet
No.6331-34 dated: 02.10.2017 and in evidence before me, he has
referred the time of incident as il it occurred within the working

hours.

There are several aspects of his active involsement in

the entire episode.

1) In case he actively facilitated the revenue staff on a telephone
call of Iftikhar English Clerk, District Court, Mansehra, he

has committed following violations:

a) Left the duty without intimation to authority\ which

amounts to violation of service discipline.

b) Facilitated the culprits/revenue’ staff to access the Record f

- Room, in the pretext that no such application for record

perusal was filed nor they were authorized to do so:

¢) Provided his office space (Information Kiok) to revenue

officials to .peruse the consigned judicial record which in

normal course of proceedings is not a place for perusal of .

Judicial Record in any terms.

2) In case he with good intention to help the revenue staff on
' phdne call of his colleague, was used in entire tempering

issue, the questions arise that:

[ E,\d!“"l('] Session |
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a) Whether he was not aware of nature and sensitivity of the

b)

d)

Judicial work, its handling and channels for any assistance of
quarter concerned within the parameters of law and
applicable Rules. Of course, the period of hlS serv1ce in
D1strlct Judiciary, Mansehra makes me to” conclude the

answer to this question in affirmative.

Whether the lenancy of Record Room staff to allow the take
away of the Judicial File/Record gave him the license to

provide space/office to culprits to use it in any manner.

The answer to this question is in negative. By no stretch of
imagination, the Information Kiosk is an office for perusal of
Judicial Record pending in court or consigned to’ Record
Room, what to say of using that space for tempermg purpose

and manipulation. - -~

If he is not involve in the issue than why he visited the office
of counsel to get the copies of record. It was better known to
him that getting copies of record from any source i.e. parties,

counsel, Munshi will not help in curing the evil of tempering.

The case file which is tempered was a civil suit file rcgarding
subject matter /property and parties of Mauza Haryala which‘
is village of Accused Abdul Baseer The Patwari Haiqé who'
approached h1m for assistance in fetching the record and
perusal had prev1ous acquamtance and reference as brother of
accused Abdul Baseer is student of Patwar work: Providing
the office space to revenue staff for perusal of record without
hesitation  and  facilitation  including arrnngcmcnts for
refreshment are admitted facts. All the happemngs .cannot be

mare coincidences.

The most important aspect of all, is that this single act of

- facilitation and involvement leading to record tempering
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resulted in following . actions by authority as corrective

measures.

1) Fact ﬁndmg Inquiry regarding tempering of judICIal record
entrusted to Civil Judge-III, Mansehra VIde ofﬁce order
No.3898-3901 dated: 10.05.2017.

2) ‘Reconstruction of judicial record for which sanction was
granted on memo No.6357-58 addressed to the Registrar

Peshawar High Court, Peshawar.

3) By exercising Revisional Jurisdi‘ction the competent
forum initiated Civil ﬁevision which was marked to
learned Additional District Judge-1, Mansehra. The same
bearing No.12/CR of 2017 dated: 09.10.2017 titled: “Mst:
Shaista Vs. Muhammad Zaman” was decided on
30.11.2017 actuating various corrective and punitive
orders including a complaint under Section 195 of Cr.P.C
read with Section 193, 199, 200, 210, 419, 420, 466, 471
PPC against the present accused/official Abdul Baseer as

well as 09 others.

N

All these measures, proceedings and orders have
exhausted the energies of state in terms of human resource
mobilization as well as unnecessary burden on exchequer.
Moreovq\r, the actions' of Abdul Baseer have shattered the
confidence of public, blurred the image of court staff in

general and custodians of record in particular.

t)i The accused/official Mishammad Mumtaz has placed on file
attested record of ci\}il suit No.20/1 titled: “Babu Khrushid
Vs. Sarfaraz Khan etc” instituted on 14.01.2016 and decided
on 26.01.2016 by the court of Senior Civil Judge, Mansehra.
Accused Abdul Baseer has remained Reader of thé court of
Senior Civil Judge Mansehra for the period from 02.04.2015
to 24.04. 2017. His signatures on scrutiny of file are&%




The factor which is intended to be pointed out in the attested
record of suit No.20/1 of 2016 is that, the accused/official
Abdul Baseer has assisted the parties in securing a conscnt

decree. The reason for such prompt disposal is that he is one

of the marginal witness of the 1qrar-nama/agreement_ to sell

deed dated: 22.09.2008 among plaintiff Babu Khurshid and

defendant No.2 Mst: Zakiya Bibi wife of Muhammad
Rafique. This record is only placed on file and not exhibited.
However, taking notice of the same reveals that it is an-
instance of use of office by court official who is directly
interested in the issue being marginal witness of the deed and

consent decree was secured without bringing the same in the

" knowledge of the Presiding Officer who would definitely had

availed the opportunity and option to in trust it to any other

.“civil court for disposal. This past conduct in discharging
S

g)

duties is an important factor which not only makes his

disposition doubtful but tendericies harmful.

The evidence of Abdul Baseer orbits around the point that
entire episode was planned to target his role and active
participation in the union of staff of District Judi\ciary,
Mansehra. This, however, is neither successfully pieadéd as
defense nor established in evidence. There is no genuineneés \
of this defense nor are culprits of. the design against hlml

unveiled by any stirring evidence. Hm evidence do not msplre =

me to conclude that he is innocent and has no nexus with the

issuc.

All the aspects discussed above make me to conclude that Mr.
Abdul Baseer, accused/ofﬁéial serying as Senior Clerk has
committed acts of omission and commission making him
liable to guilty for misconduct within the meaning of Rule 3
of the Khyber Pakhtunkhwa Government Servant (E & D)

ﬁbm i
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Rules, 2011. The nature of misconduct as per different clause
of the ibid Rule, are:-

a. Conduct prejudicial to service discipline.

b. Contrary to Government Servants (Conduct) Rules, 1987,

Section 21.

RECOMMENDATIONS:

The accused/officlal Abdul Baseer is liable to major

penalty of removal from service with immediate effect.

ROLE OF MUHAMMAD _MUMTAZ,  PROCESS
SERVER/CIVIL MUHARRIR IN RECORD ROOM_ OF
LOWER COURTS (CIVIL SECTION):

He was deputed as Civil Muharrir in Record Rogm of

Lower Courts (Civil Section), when this incident occurred.

He while providing the relevant record to
accused/official Abdul Baseer has neither entered the same in
register nor demanded any doket/robkar for handing-over the same.

As per cross examination conducted by Departmental representative,
Mr. Muhammad Mumtaz kept a méfnorandum of the said recbrd'so
handed over to Abdul Baseer which though is not produced iﬁ \
Evidence. His perlod of service is 14 years since date of appointment |
in the year 2004. The'negligence on his part is that he handed over -
the record to accused/official Abdul Baseer or on his behest to those

who accompanied him without entry or demand of robkar.

His act of omission make him liable to guilty for
misconduct within the meaning of Rule 3 of the Khyber .
Pakhtunkhwa Government Servant (E & D) Rules, 2011. The nature

of misconduct is:-

a. Contrary to Government Servants (Conduct) Rules,

1987, Section 21. %2 |
%ggm. 2
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' RECOMMENDATIONS;

The accused/official Muhammad Mumtaz is liable
to major penalty of reduction to lower stage in the time scale of

pay by two stages for two years with effect from 01'./01.20'18.,The

~ reduction period, however, shall not operate to postpone future

" increments.

ROLE OF _ACCUSED/OFFICIAL _TARIQ _ JAVAID.

INCHARGE RECORD ROOM, LOWER COURTS (CIVIL

SECTION):-

He was not present at the time of incident. As per

entire record it is established that incident occurred on’ Friday.

~ Virtually the accused Tariq Javaid was absent from spot at the time

of fetching of record. Hence, no role of active involvement in the
episode could be attributed to him. However, evidence shows that he
was not present in record room even when the accused Abdul Baseer

visited with revenue officials earlier on the day of occurrence.

As per the calendar of the Job Déscription of staff of
District Judiciary, being Incharge of Record Room, ' the
accused/official is” bound to directly supervise all the current

business of receiving and issuing record. (Reference: Judicial
Estacode Second Edition Revised and Enlarged 2011 page: 295.)

Keeping in view the supervisory role.as Incharge of
Record Room Civil Courts (éivil Scction), he was bound to ensure
no such unchecked, unauthorifzed delivery of files or handling of the
record. Moreover, towards thé closing time, he is supposed to leave

the seat after due satisfaction that nothing on his part is left

- unaddressed as per his job description and routine daily issues.

Leaving the office without making sure that no record handling will

be carried out without due course of law and his authorization in

case of urgency, is an element of negligence which makes him liable

'to penalty on account of conduct prejudicial to service discipli
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'RECOMMENDATIONS:-

i

The negligent act of accused/official Mr. Tariq
Javaid makes him liable to minor penalty of withholdiflg two

annual increments without cumulative effect.

The inquiry report is submitted to competent authority

for kind perusal and further nécessary action, please

SYED 1JLAL HUSSAIN
Civil Judge-V, Mansehra/
Inquiry Officer

Dated; |H~6—18
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B s 27 1997-301848, 0997304924

< OFFFI *b,ffﬁE 9 . 456701848
/ N . ' . St ail sessionscourt_mansehra hoo.cor
~DISTRICT & SESSIONS JuDGE ; : scimansehra@amall o2

6357

“ ) MANSEHRA.

Prwet o
Mr:"Abdul Baseer

(Senior Clerk/Librarian)

Subject:- SHOW CAUSE NOTICE.

111, Mansehra/Fact finding Inquiry Officer (coﬁsisting of 6: sheets)
dated 08.09.2017 alongwith UsB regarding mis;sing of some bages
and tempering in Judicia] record mentioped m the 1'613011 under
lreference, received from the court. - L :
“Civil Suit No.19/1 of 2017 titled ‘:‘Mst. Shaista Vs
Muhammad Zatnan’f_ instituted on 22.b3.2017 and was
“decided by the court of Ms. Ah’a Bib,j, the then Civi]
Judge-X1, Mansehra on 30.03.2017”, ;

'\

\)7) ') ) ) @ responsible of missing of some pages and teinpering in above

Government Servants (Efﬁcicncy & Discipljine) Rules, 2011
and have rendered yoursejf liable to al] or any; of the penalties

specified in Rule 4 of the rules ibid.

AND WHEREAS, Syed [jta) Hussain, learned (jyig Judge-V,
Mansehra was appointed as Inquiry Officer under Rule 10( 1)(a) of
the Khyber Pakhtunkhwa- Government Servants OEfﬁciency &

Disciplinary) Rules, 2011,

examiner Sossion Court Mans

a? 18 DEC 2018 {
!
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hearing to yoy recorded his findings by holding that the charge w}f‘“&;ﬁ Vo8 R‘ﬁf

|




o
s ( '
,:) i
L D
¥

‘agree with the said ‘findings and propose the following penalty for -
the above cited charge : ‘

“Major penalty of removal from service with
immediate effect”.

NOW THEEFORE, You are, directed to submit‘your reply (in
pers‘bn) within seven days or not more than fifteen days of its
delivery, falling which it shall be presumed that you have no defense
to put in and in that case an ex-party action shall be taken against

you, no excuse will be considered, later-on. You may also be heard

in person.

District &
Mansehra

W
/Adthority—

, | . '
No. 4355~ 7/  Dated __ 12 o2 1018, 7)) A
Copy forwarded to:- | ' o

1. The Registrar, Peshawar High Court, Peshawar for favour of
_ information please. ' ‘
2. The Member Inspection Team, Peshawar High Court, Peshawar for -

~ information please. . .
3. ‘Syed Tjlal Hussain, Civil Judge-V, Mansehra/Inquiry Officer with
reference to his letter No.81 dated 14.06.2018.
4. Office copy.
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Consequent upon the departmentalﬂ inquiry under the
Khyber Pakhtunkhwa Govemment Servants (Efﬂmency and
Discipline) Rules, 2011, conducted by Syed Ijlal Hussain,
learned Civil Judge-V, Mansehra and in pursuance .of detailed
~order of this office (copy enclosed), accused/official namely
Mr. Abdul Baseer Senior Clerk, havmg found gu1lty of
misconduct and awarded with major penalty of removal from

service with immediate effect, is removed from service with

(KALIM ARSHAD KHAN)
DISTRICT & SESSIONS JUDGE
MANSEHRA/AUTHORITY

immediate effect.

Endst: No 6752 -55/D&SJ, Mansehra Dated the 06 _[08 /2018.
Copy forwarded to:

1. The Registrar, Peshawar High Court, Peshawar for

- information please. .

2. The Member Inspectlon Team, Peshawar ngh Court,
Peshawar, for 1nf01mat10n please.

3. The Senior Civil Judge Mansehra, for 1nformat10n and
compliance. .

4. The District Accounts Officer, Mansehra, for
information and compliance.

5. Mr. Abdul Baseer, Ex-Senior Clerk the then Incharge
Biomatric Machine presently posted as L1brar1an of this’
court. .

6. The Assistant Budget & Accounts/Cwﬂ Nazir (local),
for information & compliance.

7. Office copy. M

(KALIM ARSHAD KHAN) | o
DISTRICT & SESSIONS JUDGE
MANSEHRA/AUTHORITY

-
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BEFORE THE COURT OF MR. KALIM ARSIi\f/
KHAN, DISTRICT & SESSIONS JUDGE,
'MANSEHRA (AUTHORITY)

Departmental Appeal No.19/6 of 2017
Date of Institution : 10.05.2017
Date of Disposal : 06.08.2018

INQUIRY PROCEEDINGS AGAINT ABDUL
BASEER SENIOR CLERK, TARIQ JAVED
SENIOR CLERK AND MUHAMMAD MUMTAZ
PROCESS SERVER/ ATTACHED MUHARRIR TO
RECORD ROOM.

" ORDER:

6™ August, 2018.

Mr. Muhammad Mumtaz Process Server/Attacheq Mubharrir
to Record Room made a written conﬁplai’nt on 06.05.2017 before
the then learned District & Sessions Judge, Mansehra regarding
missing and tampering/cutting of judicial record of civil suit
No.19/1 titled “Shaista vs Muhammad Zaman” against Abdul
Baseer Senior Clerk. On receipt of the said comi)léint, Mr. Aamir
Ali Afiidi, Civil Judge-Iil, Mariséhra was appointed as Inquiry
Officer and was authorized to conduct a “facts finding inquiry” into
the matter. ' |

Mr. Aamir Ali Afridi, Civil Judge-I1I, Mansehra on receipt
of the complaint, summoned all the accused/officials and
conducted inqﬁiry into the matter, who also recorded evidence.
After conclusion of the inquiry, learned Inquiry Officer proposed
disciplinary action under the relevant rules.

On 08.09.2017, the facts finding inquiry report was
received, upon which the delinquent officials namely Abdul Baseer
Senior Clerk, Tariq Javed Senior Clerk and Muhammad Mumtaz
Process Server/ attached Muharrir to Record Room, appeared
before the then learned District & Sessions Judge, Mansehra/
Authority. They were charge sheeted. |

Mr. Ijlal Hussain, learned Civil Judge-V Mansehra was then

appointed as Inquiry Officer with the directions to cénduct

departmental inquiry under the Khyber Pakhtunkhwa Government .
Servants (Efficiency and Discipline) Rules, 2011 a}rid to

submit report/recommendations. All the three accused/officials



a.  Contrary to Government Servga-”m"
i </

e (Conduct).,l{ules, 1987, Section 21.

oo

Recommendation: .

‘The Accused/official Muhammad Mumtaz is

liable to Major Penalty of reduction to lower stage in

the time scale of pay by two stages for two years with

effect from 01.01.2018. The reduction period,

however, _shall _not _operate to postpone future

increments.”

3. Role of Accused/Official Tariq Javed Incharge

record room, lower Courts (Civil Section).

Keeping in view the supervisory role as
Incharge of Record Room Civil Courts (Civil
Section), he was bound to ensure no such unchecked,
unauthorized delivery of files or handling of the
record. Moreover, towards the closing time, he is
supposed to leave 'the seat after due satisfaction that
nothing on his part is left unaddresséaf as per his job
description and routine daily issues. Leaving the
office without making sure that no record handling
will be carried out without due course of law and his
authorization in case of urgency, is an element of
negligence which makes him liable to penalty on

account of conduct prejudicial to service discipline.

R )
\ }é\\} @ Recommendation:
N

The negligent act of the accused/official Mr.

Tariq Javed makes him liable to minolr penalty of

witlzlzolding iwo annual incremer!zts without

cumulative effect.” i

On receipt of the inquiry file alongwith report,

Accused/officials were summoned and upon their appearance
1

before my learned predecessor final show cause notices were

issued to them, in response thereof they submitted written replies.



4 | @ " |
My learned predecessor ~asked placement of thc‘fqﬁfatter

before me. The. matter was accordingly placed before me. I

“provided opportunity of personal hearing to all the three

accused/officials but ‘they could not rebut the overwhelming
material found placed on the file nor could they prove themselves
innocent or that they were not involved in the issue under
discussion in any manner.

In view of above, it appears that accused/officials are
guilty of misconduct and deserve penalties so suggested to
them as mentioned in the final show cause notices issued by
my learned predecessor. The inqliiry conducted by  the -
learned Inquiry Officer is complete in all respects. T am also |
satisfied with the inquiry proceedings adopted by the learned
Inquiry Officer. Therefore, I concur with the report furnished

by the Inquiry Officer and award (1) Major penalty of removal

from service to accused/official Abdul Baseef Senior Clerk

Dated: 06™ August 2018,

with_immediate_effect, (2)_The_accused/official Muhammad

Mumtqz is liable to Major Penaltv: of reductio_n 10 lower stage

in_the tiﬁie--.'s*c'dlé'of'pav by _one stage for one_year with

immediate effect. The reduction period, however, shall not

operate to postpone future increments. (3) The negligent act of

the acéused/ofﬂcial Mr. Tarig Javed makes him_liable to

minor penalty of withholding one annual increment without

cumulative effect. ”

Office is directed to send the copy of this order to Nazar

- concerned for compliance and placing it on personal file of

accused/officials. Office shall issue office order in the light of this
order. Copy of this order be delivered to the accused/officials, while .
one copy of each be sent to the Worthy Re.gi‘strar, Peshawar High
Court, Peshawar, learned Member Inspection Tf:am, Peshé\x}ar High
Court, Peshawar, for information and Local Audit Office/District
Accounts Office Mansehra for compliance. Consign. |

(Kalim Arshad Khan)

District & Sessions Judge/
Authority Mansehra

Distrct & Sessions Judge,
Mansehra -




BEFORE THE HONO BLE ADMINISTRATIVE J,UDGE_,

PESHAWAR HIGH COURT, PESHAWAR

Versus

AU BaSIE «.vrereereesmresmnsisem s

........

District & Session Judge Mansehra........--

Departmental Appeal & Affidavit

Attested Copy of the application alongwith
order of learned Senior Civil Judge, Mansehra

: DEPARTMENTAL APPEAL

on

“A” & “'B”‘

1: MiT.Res ondeﬁﬁ_ PSO
2 mr'(HRC}&T"""W e

3 Dir (ReG)
4 ir HRW)

G137

dated 09/05/2017 and copy of the order of 1_0-12'
Honourable District & Sessions Judge - :
~ Mansehra. '
Attested copy of reply of Tariq Javed. . “C” 13-15
Att%sted copies of the fact ﬁrjding i_nquiry and « D . 16-38
: , report. - :
Attested copies of charge sheet statement of « g 3 9-41
allegations and order dated 02/10/2017. ’ i -
Attested copy of the reply of the appellant. “F?; 42-45
A . : B . ’ -.. . . -
tiested-copy of lnAquuy rejport is annexed as . \ «G”. 46-55
nnexure :
| Attested copies of shbw cause notice and reply | ,
8 of appellant. \ “H \ '5_6_59
X 9 Attested Copy of impugned order. «p? 60-63
. >
Dated:27-08-20',8 I
| ABDJJL BASEER

...Appellant
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Receipt No:
Date: |
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BEFORE THE HONOURABLE’ADMINISTRATIVE JUDGE,

PESHAWAR HIGH COURT, PESHAWAR

Abdul Baseer S/O Muhammad Banaras R/O Village Hariala P.O
 Ghazikot Tehsil & District Mansehra/Ex—'Sénior Clerk Session Court
Mansehra.................... e e Appellant

Versus

District & Sessions Judge Mansehra....................... Respondent

DEPARTMENTAL __ APPEAL __ AGAINST _ THE
IMPUGNED ORDER DATED 06/08/2018 PASSED BY
THE HONOURABLE DISTRICT & SESSIONS JUDGE,
MANSEHRA WHEREBY THE _APPELLANT _WAS
AWARDED MAJOR PENALTY OF REMOVAL FROM
SERVICE WITH IMMEDIATE EFFECT. |

" PRAYER

On acceptance of the instant departmental
appeal order of Honorable District & Sessions Judge
Mansehra dated 06/08/2018 may pl‘eaée be set aside and
applicant be reinstated in service with all back benefiis
Va’lqng with any other relief ‘(ieemed appropriate including

personal hearing.

: Respectfully Sheweth;-

1.  That, the appellant was appbinted as Jdnior Clerk

. |
in the District Judiciary of Mansehra in the year 2003 and

later on promoted as Senior Clerk in the year 2011 and



application -alongwith. order of learned Senior Civil

2

remai‘n’édl éosted at ’diffefen;c posts in. the District
Judiciary Ma_nxhra.

That, the appellant has per‘formed.assigned duties With
great zeal and zest, honestly, fairly, regularly and with
utmost care and caution.

That, the appellant was transferred as Incharge .Biometric
in the office 6f Inforinatibﬁ Kiosk by the Hénourable
District & Sessions Jﬁdge,_ Mansehra. vide order dated

27/02/2017.

That on 08-05-2017 appellant himself reported the matter

- to the honorable District & Sessions judge Mansehra and

narrated the whole facts of the matter in true perspective.

‘That on 09-05-2017 Mumtaz Moharrar Record Room

General Mansehra submitted an applic‘ation before the
learned Senior Civil Judge Manéshra wherein some
serious bﬁt wrong, illegal and Baseless_ allegations were
leveled against the appellant about the cufting/ovef
writing/misplacing of the. documents from the case file
No.19/1. The learned Senior Civil judge Mansehra
forwarded “che said app_li.cation to the Honourabie District
& Sessions Judge Mansehra ‘who appointed learned
Aamir lAIi Afridi, Civil Judge-III, Mansehra ‘as.I\nquii*y
Officer and directed him to make a fact finding inquil‘;/

into the matter vide order dated 10-05-2017.. Copy of the

judge, Mansehra dated 09/05/2017 and  copy of th

B B

¢
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order of Honourable District & Sessions Judge

3

Mansehra is enclosed as Annexuré “A”& “B”..

That on 20-05-2017 ex?lanation was called from Tariq
Javed who submitted his reply to the ;:01npetent authority
* however, no explanation was called from the Mumtaz
Muharor as wéll as appellént at that very timé. At;esied
copy of/r'eply of Tari'q Javed is enclosed as Annexizfé
“Cv.

That, learned Aamir A'li Afridi éftt;,r conducting the fact
finding inquiry submitted his report to Honourable
District & Sessions Juége, Mansehfa. Atte,gted copies of
the fact finding inquiry and .report are aﬁnexé_d as
Anaexure “D”.

That, after feceiving the fact ﬁnding inquiry Honourable
District & Sessions -Judge Mansehra issued the charge
sheet as well as statemént of allegations to the éppellant
and other cotaccused.. on 02/10/2017. Learned Ijlal
Hussain Shah, Civil Judge-V, Mansehra was appointed as
Inquiry Officer for inciuiry. Attested copies of charge
sheet statement of  allegations and order dated
02/10/2017 are annexed as ,Ahne?cure “E”.

That, the appellant submittea his 'reply to the Inquiry
Officer within time. Attested copy of the reply of the

appellant is annexed as Annexure “F”, .




10.

11.

12.

That ther éafter Inquiry officer submxtted his report to the
authority on 14/06/2018 Whereby the major penalty of
1emoval from service wag recommended agamst the
appellant Respectwe ‘recommendationg agamst other
accused officials were also recorded It is worth
mentioned that lement view has been taken -by the
Inqull”y Officer in case of Tariq Javed and Mumtaz but
the appellant has been recomménded major penalty of
rémoval froln service having ‘about fifteen years of
service which ig dlscnmmatory Atteste(l copy of inquiry
report is annexed qs Annexure “G»,

That, after 1‘eceiving the inquiry report, the competent
authority issued, show cause notice to the appellant on

13/07/2018 Wthh was duly replled by the appellant on

. 26/07/2018. Attested copies of show cayse notice and

reply are enclosed qs Annexure “gr”,

That the competent authority passed impugned order of

removal . from service. against the appellant  on

06/08/2018. Attesled Copy of the order is annexed 4
annexure: J” |

That the appellant through his ‘departmental appeal
requested to setting aside impugned order removal from
service and seek reinstatement in service with all back

benefits on the followmg grounds 7

«




GROUNDS:-

a. That, the impugned order dated 06/08/2018 is
wrong, illegal, against the law and f_acts,,arbitrary,
fanciful, perverse, without lawful authority,
unconstitutional hence liable to be set aside/étri;ck
down. Becéuse other employees who are infact
involved have been awarded minor penalty which ‘ : | |
is discriminatory-, ‘ '

b. Thét, the appellant has absolute-ly no concern with ]
the above mentioned allegations. It is submitted
that record of “court files are maintained by the

incharge and Moharrar of Record Room.

c. That the appellant is innocent and as per evidence

on record, bésides the appellant has ﬁq concern
with the offence made no cutting in file No.19/1 or
misplaced any ddcﬁment/record from the said file.
d.”  That, the inquiry bfﬁ‘cer as well as the 'COI%I'p-ﬁent
authority failed to consider the evidence/record
available on the file rather the impugned order was
‘passed in hép hazard anci hasty manner Wi‘fhout

looking into the material available on the file. It is

also submitted the authorities has failed to
communicate that how many document was found

misplaced.

»



6

moreover no regular inquiry was conducted as per
rules laicil down by the relevant laws and .no chance
of personal heafing was given to the appellant as
per law.
That no> show cause was‘ issued by the inquiry
'ofﬁcer to the appellant as per l‘aw. ‘The appellant
was cIiscrimine;téd by passing impugned ordé.r of
removal from -sei‘vice. Hence the impugned ordef
-is liable to Be set a side.
That, both -the inquiry _Aofﬁc‘ers have failed to
consider this important fgét. of the case that the
appellant has absolutely no concefn with the case
file No.19/1. it‘_is clearly established frcﬁn the
record that appellant is not the beneﬁciély of aﬁy
nature -regarding 'conéern case Aﬁle, neither
custodianA nor any link-With the said case file.
Furthermore the appellant is not in connection -or
reiation with the court. decree regarding the
prOpel{y involved in -case file, not involvéd in
cutﬁng and manage to misplace the documents. It
1 worth mention here that there are huée
contradiictionl n statéement, compléint, and version
of o'fﬁci'al mbréover if allegation are perused it
clearly shows thﬁt inquiry officer deliberately did
nvot'examine the DAK. BAT of RRG threv there is

no entry of departure of file from RRG.




R .

7
Furthermore soft copy of alleged data in the USB,

neither given to appellant nor same was open or
pressed during inquiry pfoCeediné but bo‘eh-the
inqﬁiry officers as Well as the Honoel'able
Authority wer_e duty b.ound te consider this aspect
ef the case while awarding the major penalty to the
appellanf.

h. Tliat, the appellant has good and unblemished
service-record of aboet' 15 years at his~ credit.
During this pefiod,' thei'e'- i‘s‘even not. a single
complaint against him alid all the ACRs of the

appellant are up to the mark. “This aspect of the

case was also not considered by the Inquiry
.o | Ofﬁcereas well as the Honoureble Autherity. |
1. That, apl;eilen;f "has,=«p1[QFiuced his cogeﬁt and
reliable evidence in his defense but the same Qas
\_‘ ‘ i also not considered by the inquiry officers or the
‘ Honour-able Authority.
N Lealwul : L
it Thatp inquiry officer N”s Mr. Jjlal Hussain
Shah, ‘Civil Judge-V, Mansehra has no authority

under the law to recommend major penalty against

the appellant. Similarly, the said Inquiry Officer

has never issued any show cause notice to.the

- : ' appellant. - .

~

k. That, the authbyity was duty bc‘)‘und :

- ‘ ' copy of the inquiry report t0 thefap



m.

. also have the gruélges against him.

8

~Section - 14(c) of the KPK Efﬁcienoy and

disciplinary  Rules, 2011. The- same was
mandatory; the auth011ty has faﬂed to follow the
said provision of law by providing copy of thef
inquiry report to the appellant. There j is plethora of

judgments of the superlor courts on this pomt o

- which favors the appellant.

That, the autf;ority has also not provided the

chance of personal hearing to the appellant - in

accordance with law.

That, one Mumtaz has submitted an -applicatiqn

- against the appellant just to save his skin as wel] as

the skin of Tariq Javed and other officials of RRG
Mansehra. The authdrity has no right to award

such like of major penalty to the appellant.

That, the appellant is a poor persén having 03

depen-dent children, wife and old age pal;ents. The
appellant is the only person who ‘was an earning
unit in the family.

That, the case,ﬂie of suit No.19/1 has already been

reconstructed by the court concemed

That, Tariq Javed and others were superseded by
the appellant in departmental promotion and may
That, it was the primafy dufy of Mumtaz Moharar

and Tariq Javed Incharge RRG, Mansehra to keep -



. (=

2 S

. 1;. ' the wholé frecbrd-safe. However, they 'faiied ‘in
‘discharge their duties and the appellant'haé been

. | make scapeg‘éat tqlle‘ssen their own liability.
',A"{': R r..  That, the in;ﬁugneci order dated 0,6/_0',8/201"8 is

.ébsol-utely wrong, illegal, against the law and facts

hence not sustainable in the eyes of law.
PRAYER:

acceptance of - the instant “appeal ~order

Honourable District & Session Judge Mansehra

‘dated 06/08/2018 may plea'se' be set aside

It is therefore most -humbfy prayéd— that| on

of

and

applicant be reinstated in service with all back

- benefits. Alongwith any other relief may deemed

~appropriate including persoﬁal' hearing. -
Dated: 27- 0R-Ro/ 8

Note: Duly attested affidavit is enclosed

ABDUL BASEER
) | S/o Muharnmad Banlﬁas’

R/o Haryala, Tehsil & District Mansehra-

| EX-S-enior’CIerk Session Court Mansehra.

...APPELLANT
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Service Appeal No.1549 /2018

Abdul Baseer..............c.oooi L Appellant
i Versus
D&S Judge Mansehra & others ........... Respondents
INDEX
S.#| ¥+ . Description of Documents Date | Annexire] Pages,*
1. | Mcemo of Reply with Affidavit 1-
2. | Comptaint 06.05.2017 | Reply/i | £-F
3. | Charge Sheet and Statement of Allegations Reply2 | -4
4. | Statements Reply/3 1o - 53
3. | Enquiry Report 14.06.2018 | Reply/d sy _53
6. | Show Cause Notice 13.07.2018 | Reply/5 [£iy ~ S
7. | Criminal Complaint Reply/6 | /L — §%
8. | Application for Review 30.05.2018 | Reply/7 | X -F=
9. | Judgment in Review 12.03.2018 | Reply/8 || ~FY
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&V‘ORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.1549 /2018

Abdul Baseer.............coiviioi i .o JAppellant
Versus

D&S Judge Mansehra & others ................... ... Respondents

REPLY ON BEHALF OF RESPONDENTS.

Respectfully Sheweth,

»

Preliminary objections.

L That the appellant has got no cause of action to file the instant appeal -
because during enquiry proceedings appellant has compietely failed to
justify his position before the Enquiry Officer hence, rightly been imposed

upon major penalty of removal from service.

“1I. - That the appellant has concealed material facts from theé Hon'ble Tribunal

and hzis not approached the Hon'ble Tribunal wij;h clean hands, therefore.

the instant appeal merits outright dismissal.

HI. . That the instant appeal is time barred.

Reply to Facts:

1. Para-1 of the appeal needs no reply.

2. Para-2 of the appeal is incorrect. App‘éllant has been awardéd-iﬁéjbr penalty
of removal from service on account of his misconduct and tempering in the

Judicial record.

(FS]

Para-3 of the appeal is subjeét to proof.

4. Regarding Para-4 of the appeal it is averred that one Mr. Muhammad .

Mumtaz Process Server/Civil Moharrar in the Record Room of Lower

"3



2

Courts (Civil Secti(’iﬁ) l:tj)dged a ComAplai'n‘t dated 06.05.2017 (Annex:-
Reply/1) to the then learned District & Sessions Judge, Mansehra against -
the appellant that he approached him on Frida_y dated 05.05.2017 at 12:05
pm in the Record Room and demanded 03 consigned files and stated that
Judicial Officer had requisitioned thé same. The same were provided to the
appellant who aftér few Minutes returned back the files while on checking
it was observed that there were cutting and tempering in the said files.
Moreover, certain pages_including Degree Sheets were also missing. Upon

confrontation, appellant was unable to justify his position, hence matter was

" reported to the concerned quarter. The competent authority nominated Mr.

Aamir Ali Afridi, Civil Judge-11I, Mansehra as an Enquiry Officer who
after recording Statements submitted Enquiry Report on 08.09.2017 and
proposed disciplinary action against appellant under the relevant rules. In
light of the Report, the competent authority issued Charge Sheet and
Statement of Allegations to the accused as well as other delinquent Civil
Servants (Annex:-Reply/2). Thereafter Mr. ljlal Hussain, learned Civil
Judge-V, Mansehra was directed to conduct departmental enquiry against
the appellant as well as other delinquent civil servants under Government
Servants (Efficiency & Discipline) Rules, 2011 who conducted the enquiry
under Rule-11 of the E&D Rules, 2011 and recorded statements (Annex:-
Reply/3) and submitted Enquiry Report to the competent authority on
14.06.2018 (Annex:-Reply/4) with the following submissions regarding

appellant:-

All the aspects discussed above make me (o conclude that Mr.
Abdul Baseer, accused Officer, serving as Senior Clerk has
committed acts of omission and commission making him
liable to guilty for misconduct within the meaning of Rule-3
of the Khyber Pakhtunkhwa Government Servants (Efficiency
& Discipline) Rules, 2011. The nature of misconduct as per
different clauses of the ibid Rules are:

a. Conduct prejudicial to service discipline:
b. Contrary to Government Servants (Conduct) Rules-
1987, Section-21 '

~

Recommendations:-

The accused/official Abdul Baseer is liable to major penalty of
removal from service with immediate effect.



¥ Therefore, appellant ‘was issued Show Cause Notice dated 13.07.2018

~ (Annex:-Repiy/S). It-is to be noted that & criminal Complaint (Annex;—

 Reply/6) under section 195 Cr.PC read with Sections 193/ 19-9/200/210/
419/420/466/471 PPC was also filed against the apApellant which was
accepted on 30.11.2017 against which he submitted an application
(Annex:-Reply/7) for Review dafed 30.01.2018 which was dismissed vide
Judgment dated 12.03.2018 (Annex:-Reply/8).

5. Para-5 of the appeal needs no comments..

6. Para-6 of the appeal is correct to the extent of submission of reply to the

Charge Sheet by the appellant but the same was unsatisfactory.

7. Para-7 of the appeal is incorrect hence vehemently denied. The appellant
was fairly tried by the Respondents— under the relevant Rules wherein
appellant was provided a chance of personal hearing and a-ll the pro &
contra evidence were recorded in presence of appellant with chance of

cross-examination.

8 ‘Para-8 of the appeal is correct to the extent of issuance of Show Cause
Notice to appellant, however, the reply of the appellant to the same was not

satisfactory.

9. Correct that appellant was removed from service vide order dated

06.08.2018.

10.  Para-10 of the appeal needs no reply. : o

GROUNDS:

A&B. Incorrect hence denied. Appellant was fairly tried under the law and no
discrimination has been made against him. Moreover, the Respondents
have not made any malafide against the appellant rather he alongwith other

delinquent civil servants were treated as per their respective roles.
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‘ C&D. Incorrect. The detail'e‘:d"'r’é'}i’l'.y has already been given in the preceding paras.

s

Furthermore, criminal Complaint was also accepted against the appellant

which supports the stance of the Respondents.

It is submitted that appellant had been joining all the proceedings
throughout and was confronted with all the matters and the record would
itself speak that after-placement of record before the learned predecessor
appellant was provided with full opportunity of personal hearing but he.'
could not rebut overwhelming material placed on file nor could-he prove
himself innocent or that he was not involved in the issue. Being a
disciplinary matter of misplacement of papers from a decided Judicial file it -
could not have been taken lightly and keeping in view the role played by
the appellant, he had been dealt with strictly in accordance with law and

rules.

F&G. Incorrect. The detailed reply has already been given in the preceding paras.

H.

Needs no reply.

It is, therefore, humbly prayed that on acceptahce of this reply, the appeal

of appellant may graciously be dismissed with costs.

Through

Dated: $§/092019



WORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
P

Serv1ce Appeal No.1549 /2018

Abdul Baseer

...................................... -....'............Appellént
Versus
D&S Judge Mansehra & others ........................ Respondents
Counter Affidavit

I, Khawaja Wajih-ud-Din, Registrar, Peshawar High Court, Peshawar,

- do hereby affirm and declare on oath that the contents of these Reply are

true and correct to the best of my-knowledge and nothing has been concealed

from this Hon’ble Court.

A gn ,oiem;ply
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OFFICE OF SENIOR CIVIL JUDGE, M.ANSEHRA

No. 750 __Dated Mansehra the _p 2 512017

Forwarded in original to the learned District & Sessions Judge, Manselra
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of some pages and tempering in above noted

Government Servants (Efficiency and Discipline) Rules
all or any of the pen

3
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1, Muzzamiil Shah Kh‘ ttak, District & Sessions Judge, Mansehra, as competent authority f‘i’é"réb
‘charge you o - e

Mr. Abdul Baseer, Sén_io'r Clerk/Reader to
That you, while posted;
following irregutarities:- /

. i
..

.

‘ the court of Civil Judge-X, Mansehra, as follow: :

&:‘S Incharge Bio-Matric System in Information Kiosk Office committed the
On receipt of report fact finding inquiry {consisting of 6 sheets)
dated 08.09.2017 alongwith USB regarding missing of some pages
and tempering in Judicial record mentioned in the report under
reference, received from the court of Mr. Amir Ali Afridi, Civil

Judge-Il, Mansehra/ fact finding Inquiry Officer. The detail of case
file Is as under:-

i) Civil - Suit No. 191 of 2017 titted “Mst. Shaista Vs
Muhammad Zaman” instituted on 22.03.2017 and was

" decided by the court of Ms. Alia Bibi, the then Civil Judge-
Xl, Mansehra on 30.03.2017.

By reason of the above, you appear to be guilty and responsible of missing
judicial file under rule 3 of the Khyber Pakhtunkhwa

. 2011 and have rendered yourself liable to
alties specified in rule 4 of the rules ibid.

You are, therefore, required to submit your written defence within-seven

déys of the receipt of this Charge Sheet to the Inquiry Officer.

4

sbecified periodi failing which it shall be presumed th
case ex-parte action shall be taken against you.

5.

6.

Your wriiteh-’defe‘nce, if any, should reach the inquiry officer within the
at you have no defence to put in and in that

|
Intimate whether you desire to be heard in person.

A statement of allegations is enclosed.

(Muzzamil Shah Khattak)
District & Sessions Judge,
Mansehra/Authority.

OFFICE OF THE DISTRICT AND SESSIONS JUDGE, MANSEHRA.

No._ 633l— 34y

- Dated Mansehra the 2 October,2017.

Copy forwarded to :-

. The Civil Judge-V, Mansehra / Inquiry Officer, for information and proper inquiry

against the delinquent officials concerned under new Khyber Pakhtunkhwa
Efficiency & Disciplinary Rules 2011 alongwith report dated 08.09.2017
(consisting of six sheets), USB, inquiry file consisting of 59 sheets and civil suit
No.19/1 of 2017 titled "Mst. Shaista Vs Muhammad Zaman® consisting of 41

sheets.

. The Civil Judge-lll, Mansehra with reference to report dated 08.09.2017 for

information. ’

Mr. Abdul Baseer, Senior Clerk to the court of Civil Judge-X, Mansehra for
information and compliance. He is directed to submit his reply before the learned
Inquiry Officer within seven days from the receipt of this statement of allegations,
positively, failing which no excuse should be considered, later-on.

Mr. Sheraz Anjum, Computer Operator of this court for information he being
Departmental Representative in the instant inquiry. _ ~

cort Hansehra

. Office Copy.

e

s Judge,
lansehra/Authority.

E
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i; Muzzamil Shah Kha}ték{; E}’ist{ict & Sessions Judge, Mansehra, as competent aﬁihorif,ﬁ?_aﬁ

~ opinion that AbduIB eey,rSenior Clerk/Reader posted in the court of Civil Judge-X, Man: ahrat st
: tgnggred 'hlmsel_f_‘,il‘\ ble to be proceeded against, as he committed the following acts/omissity
'w!thtq*‘lheA.me‘azr;‘lg_g;rof fule 3 of the Khyber Pakhtunkhwa Government Servants (Efficiency- 3
Discipling)Rules: 2011 !

STATEMENT OF ALLEGATIONS.

On receipt of repoit of fact finding inquiry (consisting of 6 sheets} dated

/ 08.09.2017 alongwith USB regarding missing of some pages and
#7, . ‘ tempering in Judicial record mentioned in the report under reference,
I . recelyed from the court of Mr. Amir Ali Afridi, Givil Judge-Iil, Mansehra/

L/ fact finding Inquiry Officer. The detail of case file is as under:-
i) ~ Civil Suit No. 19/1 of 2017 titled "Mst. Shaista Vs

Muhammad Zaman" instituted on 22.03.2017 and was decided
by the court of Ms. Alia Bibi, the then Civil Judge-X!, Mansshra
on 30.03.2017. : o

2. : For the purpose of inquiry against the said official/accused with reference
to the above aliegations, an inquiry Officer named below is appointed under rule 10(1)(a) of the ibid
rules:

'
4
H
+

Syed ljlal Hussain,
Civil Judge-v, Mansehra.

3. . The inquiry cfficer shall, in accordance with the provision of ibid rules,
provide reasonable cpportunity of hearing lo the accused/official, record his findings and inake,
within thirty days of the-receipt of this order, recommendations as to punishment or other
appropriate action against the accused/official. ' c

4. The accused/official and a well coﬁversanl representative of the
department shall join the proceedings on the date, time and place fixed by the Inquiry Officer.

Dated 02.10.2017.

(Muzzamil Shah Khattak)
District & Sessions Judge,

Mansehra/Authority.
OFFICE OF THE DISTRICT AND SESSIONS JUDGE, MANSEHRA.

No. 6327 — 301 Dated Mansehra the 04 October, 2017.

Copy forwarded to :-

1. The Civil Judge-V, Mansehra / Inquiry Officer, for information and proper inguiry
against the delinquent officials concerned under new Khyber Pukhtun Khawa
Efficiency & Disciplinary Rules 2011.

2. The Civil Judge-Ill, Mansehra with reference to his report daled 08.09.2017 for

- information.

3. Mr. Abdul Baseer, Senior Clerk to the court of Civil Judge-X, Mansehra for
information and compliance. He is directed to submit his reply before the learned
inquiry Officer within seven days from the receipt of this statement of allegations,
positively, failing which no excuse should be considered, later-on. ’ 7/

4. Mr. Sheraz Anjum, Computer Operator of this court for information he beTs (\@f

i} - Departmental Representative-in the instant ingﬁgiry‘ ‘\/@
(Muzzaffil'Shah hattak)(a\

/5. Office Copy.
- Distrlct & Sessions Judge,
/4

Mansehra/Authority.
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IN THE COURT OF SYED IJLAL HUSSAIN,
CIVIL JUDGE-V, MANSEHRA/INQUIRY OFFICER

INOUIRY REPORT

Subject:  Departmental Inquiry under the Efficiency and
Disciplinary Rules 2011 against Accused/Official
(1) Mr. Abdul Baseer, Senior Clerk (2) Mr. Tariq
Javaid, Senior Clerk (3) Mr. Muhammad Mumtaz,
Process Server. '

Respected Sir,

Brief facts leading to the instant inquiry are that
Muhammad Mumtaz Process Server/Civil Muharrir in the Record
Room of lower courts (Civil Sectidﬁ) reported in written form on
dated: 06.05.2017 to the Worthy District and Sessions Judge,
Mansehra through office of learned Senior Civii Judge, Mansehra,
against the accused/ofﬁcial@bdui Baseerjthat he approached him on
Friday dated: 05.05.2017 at 12:05 PM in the record room while they

were about to close the business and demanded three consigned files

and stated that Judicial Officer has requisitioned the same. After -

handing over the files he turned up few minutes later. On checking
the said files certain cutting/tempering was observed. Moreover,
certain pages of the file inciuding decree sheet were also missfng.
That the accused Abdul Baseer had no justification of '_[his action.
Hence, matter was reported to the quarter concerned. Vide office
order No0.3898-3901 dated: _10.05.2017? a fact ﬁndingl inquiry was

initiated

After receiving the fact finding inquiry report from Mr.
Amir Ali Afridi, Civil Judge-II, Mansehra/Fact Finding Inquiry

Officer, the instant departmental Inquiry was registered against the

delinquent official (s) concerned by the competent authority. The.

Worthy District and Sessions Judge, Mansehra being the competent
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~authority appointed the undersigned to conduct departmental inquiry

against accused/official:

(1) Mr. Abdul Baseer, Senior Clerk,
(2) Mr. Tariq Javaid, Senior Clerk
(3) Mr. Muhammad Mlilntaz, Process Server.

The show cause notices were issued by the competent
authority on dated: 02.10.2017, wherein, the statement of allegations

and charge sheet of missing of some pages and tempering in judicial

record of Civil Suit No.19/1 of 2017 titled: “Mst: Shaista Vs.
Muhammad Zaman” instituted on 22.0‘3..2017 which was decided by |
‘the court of Ms. Alia Bibi, the then learned Civil .Judge-XI,

Mansehra, was prepared. The inquiry file was marked to the

undersigned on 02.10.2017 alongwith following record:

1) The file of civil suit No.19/1 in which tempering

was made. -
2) The file of fact finding inquiry.

Vide memo No.133 dated: 06.10.2017, the record of

~ tempered files bearing suit No.19/1 of 2017 was returned to quarter

concerned. The same was subsequently received by undersigned as
the task of reconstruction of judicial record was assigned. After
reconstruction of judicial record as per the mandate, the ref}ort and
reconstructed. file were sent to the competent authority vide Endst;

No.25 dated: 13.02.2018.

Notices were issued to accused/officials and

authorized representative of department.

Replies to the statement of allegations and charge
sheet were submitted by accused/official ﬁamely Abdul Baseer,
Senior Clerk on dated:07.10.2017. Reply of charge sheet was
submitted by the accused/ofﬁc{al Tariq Javaid, Senior Clerk on

dated: 09.10.2017 and reply of charge sheet by the accused/official
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The Role of accused/official Abdul Baseer is very
questionable in the entire episode. He ‘was appointed in the year
2003. With an experience of more than 14 years, ﬁe is ei;pected to be
well versed in working of different departmental branches and duties
of the staff. His evidence in the instant inquiry grossly contradicts
his earlier statement ‘before the Inquiry Officer appointed by -
Authority to conduct a fact finding inquiry regarding the same
subject. The memorandum of his statement dated: 08.06.2017
reported in inquiry clearly indicates that the incident took place on
05.05.2017 around 12:00 O’clock. While in reply to charge sheet
No0.6331-34 dated: 02.10.2017 and in évidénce before me, he has

referred the time of incident as if it occurred within the working

hours.

There are several aspects of his active involvement in

the entire episode.

1) In case he actively facilitated the revenue staff on a telephone
call of Iftikhar English Cleﬂ(, District Court, Mansehra, he

has committed followihg violations:

a) Left the duty without intimation to authority which

amounts to violation of service discipline.

b) Facilitated the culprits/revenue staff to access the Record
Room, in the pretext that no such application for record

perusal was filed nor they were authorized to do so.

¢) Provided his office space (Information Kiok) to revenue
officials to peruse the consigned judicial record which in
normal course of proceedings is not a place for perusal of

Judicial Record in any terms.

2) In case he with good intention to help the revenue staff on
phone call of his colleague, was used in entire tempering

issue, the questions arise that:




A ’ o
A B A3
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.-7 ( e : a) Whether he was not aware of nature and sensitivity of the
' } judicial work, its handling and channels for any assistance of

quarter concerned within the parameters of law and
applicable Rules. Of course, the period of his service in
District Judiciary, Mansehra makes me to conclude the

answer to this question in affirmative.

b) Whether the lenancy of Record Room staff to allow the take
away of the Judicial File/Record gave him the license to

provide space/office to culprits to use it in any manner.

The answer to this questioh is in negative. By no stretch of
imagination, the Information Kiosk is an office for perusal of
Judicial Record pending in court or‘consigned to Record
Room, what to say of using that spaoe' for tempering purpose

and manipulation.

¢) If he is not involve in the issue than why he visited the office
of counsel to get the copies of record. It was better known to
him that getting copies of record from any source i.e. parties,

counsel, Munshi will not help in curing the evil of tempering.

d) The case file which is tempered was a civil suit file regarding
subject matter /property and parties of Mauza Haryala which
is village of Accused Abdul Baseer. The Patwari I-Ialqé who
approached him for assistance in fetching the record and
perusal had previous acquaintance and reference as brother of

- accused Abdul Baseer is student‘of Patwar work. Providing
the office space to revenue staff for perusal of record v‘vithout
hesitation and facilitation including arrangements for

refreshment are admitted facts. All the happenings cannot be

mare coincidences.

N £
¢) The most important aspect of all, is that this single act of

facilitation and involvement leading to record tempering.



Muhammad Mumtaz, Process Server was submitted on dated:
09.10.2017. Authorized representative for Department marked

appearance before the undersigned.

The accused/official Abdul Baseer, Tariq Javaid,
Muhammad Mumtaz and representative of Department filed their

separate lists of witnesses on dated:17.10.2017.

Representative of Department produced Syed Asif
Hussain Shah, Superintendent District Courts, Mansehré‘ as PW-1,
Iftikhar, record keeper as PW-2 while representative of department
Sheraz Anjum appeared as PW-3. All the accused/officials cross

examined the statements of witnesses produced by department.

The accused/official Muhammad Mumtaz produced
Muhammad Imran, Process Server/Copyist Copying Branch as RW-
-1, Azhar Igbal, Process Server as RW-2, Umer Khattab son of
Qalandar Khan resident of Butdarian Faiz Abad, Mansehra a\s RW-3?
Acc{lsed/ofﬁcial Muhammad Mumtaz, Process Server appeared as
RW-4, Bilal Raza, Junior Clerk as RW-5; whereafter all the
witnesses subjected to cross examined by either side and evidence of

accused/official Muhammad Mumtaz closed. i

Accused/official Tariq Javaid appeared and recorded
sole statement as RW-6 while accused/official Abdul Baseer as RW-
7. Their statements were cross examined by either side. Relevant

record is exhibited by both the sides.

[ have gone thorugh the available record and
statements. My findings and recommendations as to imposing

penalty according to role of each accused are as follow:

ROLE OF ABDUL BASEER, SENIOR CLERK:

When the incident occurred the accused/official .was

deputed as Incharge Bio-Matric attendance and Information Kiosk.
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resulted in following actions by éuthority as corrective

measures.

1) Fact finding inquiry regarding tempering of judicial record
entrusted to Civil Judge-IlI, Mansehra vide office order
No0.3898-3901 dated: 10.05.2017.

2) Reconstruction of judicial record for which sanction was |

granted on memo No0.6357-58 addressed to the Registrar

Peshawar High Court, Peshawar. -

3) By exercising Revisional Jurisdiction the competent
forum initiated Civil Revision which was marked to
learned Additional District Judge-1, Mansehta. The same
bearing No.12/CR of 2017 dated: 09.10.2017 titled: “Mst:
Shaista Vs. Muhammad Zaman” was -decided on
30.11.2017 -actuating various corrective and punitive

orders including a complaint under Section 195 of Ct.P.C

read with Section.193, 199, 200, 210, 419, 420, 466, 471 -

PPC against the present accused/official Abdul Bascer as

well as 09 others.

All these measures, proceedings and orders have
exhausted the energies of state in terms of human resource
mobilization as well as unnecessary burden on exchequer.
Moreover, the actions of Abdul‘ Baseer have shattered the
-confidence of public, blurred the image of court staff in

general and custodians of record in particular.

f) The acbuéed/ofﬁcial Muhammad Mumtaz has placed on file

attested record of civil suit No.20/1 titled: “Babu Khrushid

Vs. Sérfaraz Khan etc” instituted on 14.01.2016 and decided.
on 26.01.2016 by the court of Senior Civil Judge, Mansehra. -

Accused Abdul Baseer has remained Reader of the court of -

Senior Civil Judge, Mansehra for the period from 02.04.2015

to 24.04.2017. His signatures on scrutiny of file are available.
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The factor which is intended to be pointed out in the attested

record of suit No.20/1 of 2016 is that, the accused/official

Abdul Baseer has assisted the parties in securing a consent

decree. The reason for such prémpt disposal is that he is one
of the marginal witness of the iqrar-nama/agreement to sell
deed dated: 22.09.2008 among plaintiff Babu Khurshid and
defendant No.2 Mst: Zakiya Bibi wife of Muhammad
Rafique. This record is only placed on file and not exhibited.
However, taking notice of the same reveals that it is an
instance of use-of office by court official who is directly
interested in the issue being marginal witness of the deed and
consent decree was secured without bringing the same in the
knowledge of the Presiding Officer who would deﬁnitely had -
availed the opportunity and option to in trust it to any other
civil court for disposal. This past conduct in discharging
duties is an important factor which not only makes his

disposition doubtful but tendencies harmful.

The evidence of Abdul Baseer orbits around the point that
entire episode was planned to taréet his role and active
participation in the union of sf:aff ‘of District Judiciary,
Mansehra. This, however, is neither successfully pleaded as
defense nor established in evidence. There is no genuineness
of this defense nor are culprits of the design against him
unveiled by any stirring evidence. His evidence do not inspire
me to conclude that he is innocent and has no nexus with the

issue.

All the aspects discussed above make me to conclude that Mr.
Abdul Baseer, accused/official serving as Senior Clerk has
committed acts of omission and commission making him
liable to guilty for misconduct within the meaning of Rule 3

of the Khyber Pakhtunkhwa Government Servant (E & D)
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Rules, 2011. The nature of miscondiict as per different clause

of the ibid Rule, are:-

1

a. Conduct prejudicial to service discipline.

b. Contrary to Government Servants (Conduct) Rules, 1987,

Section 21.

RECOMMENDATIONS:

The accused/official Abdul Baseer is liable to major

penalty of removal from service with immediate effect.

ROLE _ OF 'MUHAMMAD MUMTAZ, _ PROCESS
SERVER/CIVIL,_MUHARRIR IN RECORD ROOM OF
LOWER COURTS (CIVIL SECTION):

He was deputed as Civil Muharrir in Record Room of

Lower Courts (Civil Section), when this iricident occurred.

He while providing the relevant record to
accused/official Abdul Baseer has neither entered the same in
register nor demanded any doket/robkar for handing over the same.
As per cross examination conducted by Departmental representative,
Mr. Muhammad Mumtaz kept a memorandum of the said record ‘so
handed over to Abdul Baseer which though is not produced in
Evidence. His period of service is 14 years since date of appointment
in the year 2004. The negligence on his part is that he handed over
the record to accused/official Abdul Baseer or on his behest to those

who accompanied him without entry or demand of robkar.

His act of omission make him liable to guilty for
misconduct within the meaning of Rule 3 of the Khyber
Pakhtunkhwa Government Servant (E & D) Rules, 2011. The nature

of misconduct is:-

a. Contrary to Govérmnent Servants (Conduct) Rules,
1987, Section 21.

-



RECOMMENDATIONS:

The accused/official Muhammad Mumtaz is liable -

to major penalty of reduction to lower stage in the time scale of

~ pay by two stages for two years with effect from 01.01.2018. The

reduction period, however, shall not operate to postpone future

- increments.

ROLE OF ACCUSED/OFFICIAL TARIQ JAVAID,
INCHARGE RECORD ROOM, LOWER COURTS (CIVIL
SECTION):-

He was not present at the time of incident. As per
entire record it is established that incident occurred on Friday.
Virtually the accused Tariq Javaid was absent from spot at the time

of fetching of record. Hence, no role of active involvement in the

episode could be attributed to him. However, evidence shows that he

was not present in record room even when the accused Abdul Baseer

visited with revenue officials earlier on the day of occurrence.

As per the calendar of the Job Description of staff of
District Judiciary, being Incharge of Record Room, the
accused/official is bound to directly supervise all the current

business of receiving and issuing record. (Reference: Judicial

- Estacode Second Edition Revised and Enlarged 2011 page: 295.)

Keeping in view the supervisory role as Incharge of
Record ’Room Civil Courts (Civil Section), he was bound to ensure
no such unchecked, unauthorized delivery of files or handling of the
recofd. Moreover, towards the closing time, he is supposed to leave
the seat after due satisfaction that nothing on his part is left
unaddressed as per his job description and routine daily issues.
Leaving the office without making sure that no record handling will
be carried out without due course of law and his authorlization in

case of urgency, is an element of negligence which makes him liable

to penalty on account of conduct prejudicial to service discipline.
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RECOMMENDATIONS:-

‘The negligent act of accused/official Mr. Tariq
Javaid makes him liable to minor penalty of withholding two.

annual increments without cumulative effect.

The inq-uiry report is submitted to competent authority

for kind perusal and further necessary action, please.

SYED IJLAL HUSSAIN
Civil Judge-V, Mansehra/
Inquiry Officer

Dated: | Li— & — ‘_9




. <

Ph 0997-301848 0997 3049&4 ﬂ_

. DISTRICT & SESSIONS JUDGE el :fj;f;:;‘;“" '"a"?“""a@th‘hw com |
‘ MANSEHRA.

To,

Mr. Abdul Baseer
(Senior Clerk/Librarian)

Subject:- SHOW CAUSE NOTICE.

- WHEREAS, the following statement of allegations were served

upon you on receipt of report of Mr. Aamer Alj Afridi, Civil Judge-
III, Mansehra/Fact finding Inquiry Officer (consisting of ‘6 sheets)

- dated 08.09.2017 alongwith USB regarding missing of some pages

"’F))&

and tempering in Judicial record mentioned in the report under
reference, received from the court.:-
“Civil Suit No.19/1 of 2017 titled “Mst. Shaista Vs
Muhammad Zaman” instituted.on 22.03.2017 and was
decided by the court of Ms. Alia Bibi, the then Civil
Judge-XI, Mansehra on 30.03.2017”. |

By reason of the above, you appear to be guilty and
- responsible of missing of some pages and tempering in above
noted judicial file under Rule 3 of the Khyber Pakhtunkhwa
Government Servants (Efficiency & Discipline) Rules,2011
and have rendered yourself liable to all or any of the penalties

specified in Rule 4 of the rules ibid.

AND WHEREAS, Syed Ijlal Hussain, learned Civil Judge-V,
Mansehra was appointed as Inquiry Officer under Rule 10(1)(a) of
the Khyber Pakhtunkhwa Government Servants (Efficiency &
Disciplinary) Rules, 2011,

AND WHEREAS, the Inquiry Officer by complying with the

prescribed procedure and by according reasonable opportunity of

hearing to you recorded his findings by holding that the charge was

proved against you and whereas the undersigned qua ‘Authority’



agree with the said findings and propose the followihg penalty for (o

3
- /‘”‘\) - the above cited charge : _ '
g ‘ “Major penalty of removal from service with

immediate effect”.

| NOW THEEFORE, You are, directed to submit your reply (in
person) within seven days or not more than ﬁftéenj days of its -
delivery, falling which it shall be prés_umed that ‘you:‘have no defense
to put in and in that case an ex-party action shall be taken against
you, no excuse will bé considered, later-on. You may also be heard

in person.

District &

Mansehra/Adthority.
. ’ - :
No. 63§5- S7/  Dated /3 |07 1018 ? J7)}(f«

Copy forwarded to:- ¢

1. The Registrar, Peshawar High Court, Peshawar for favour of
information please. _ :

2. The Member Inspection Team, Peshawar High Court, Peshawar for
information please.

3. ‘Syed ljlal Hussain, Civil Judge-V, Mansehra/Inquiry Officer with
~ reference to his letter No.81 dated 14.06.2018."
4, Office copy. -
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. Present: Ghulam Abbas,

Additional District Judge-I

Review Application No. 1/12 of 2016 Institution: 07.10.16 Decision: 12.03.18

Mst Shaista (Shahida) w/o Qurban Hussain
R/o Township Ghazi Kot, District Manshera.
R Versus
) N , ‘
Muha mad Zaman (Jannan) s/o Qalandar
rrl\ge Harryala Present: Larri Adda, Mansehra.

/ " Rio il

1. Feeling aggrieved of the Judgment dated 30.11.2017 passed by this
court, whereby the revision No. 12/CR of 2017 titled ‘Mist. Shaista

vs Muhammad Zaman’® was accepted; the instant petition was

instituted by the petitioner seeking review of the impugned order.

Ve
o Couil bansehig

02 &% 7ig 2. Briefly stated factual backdrop of the lis is that a civil sujt No. 19/1

7 : .
Signatre @j of 2017 was instituted by Mst Shaista (plaintiff) seeking
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agreerﬁ\ent dated 12-01-2011 and in alternate she prayed for

sp‘ec‘lfi performance of the agreement contended the default on
T A

9{ Muhammad Zaman (the vendor) and possession of the suit

the defendant No.1, filed power of attorney and submttted that

compromise was concluded between the parties. He professed ‘no

dec}aratlon of her tltle in the suit property on the basis of the sale‘

the next date of hearing, Wagar Ahmed appeared at attorney for

/,y’ % /.o >
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\\o// R‘ objection’ on issuance of the decree in favour of the plamtx\';'f"\ '
Relying on the statement of the attorney for the defendant No.l,
learned trial court was pleased fo pass the decree. Later on, it was
surfaced that the judicial record was fempered. Learned District
Judge, Mansehra took the cognizance of the matter suo motto and

hence the revision proceedings were conducted.
/ " 3. On the process of the court, none of the parties appeared. Speical
’ j | Attorney of the respondent turned up and learned counsel despite
service did not appear. Therefore, on the basis of record of the trial
court was requisitioned and vide judgment dated 30.11.2017 the

Judgment and decree was set aside.

4. Now, the petitioﬁer filed the review petition on the ground that he,

being the civil servant and a disciplinary proceedings/ inquiry was

»| already initiated against him and contended that the complaint was

--6. From the perusal of the record, it transpires that the civil lis was
'-ﬁléd and was ad]udged on basis of cognowts The proceedings

were eld as fake and based on fraud and misrepresentation of the

SN

was given role of fa01l1tat1ng the tempering by the :%take-holders by
brmgmg out the judicial record. The filing of the frivolous lis w1th
€xtraneous consideration was established and the judicial record.
was reportedly tempered. Involvement of thé ‘petitioner was

reportedly shown. The matter against the petitioner was referred
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Q% Ly for inquiry by learned District Judge-Mansehra. Consequently, th‘??fg:g o
court opined that the illegal and criminal acts in respect of the "

judicial proceedings cannot be perrnitted to go unaddressed.

Therefore, the complamt u/s 195 of Cr.P.C against all the

. C wc e

perpetrators, witnesses and accomplices mcludlng the petitioner

Gl

1nvolved in the;sham proceedmgs was sent to learned Illaqa
Judicial Magistrate-1, Maﬁsehra for necessary action as per Iaw._
There i§ ﬁo legal bar in initiation of the criminal action against the.
government official where the disciplinary proc_eedi.ngs are also
pending though the fate of the proceedings shall be adjudged by
learned trial court after recording the evidence. Both the
f)[ - proceedings are neither co-extensive nor interconnected: one is
: o ' related to the criminal liability and the other is concerned with the

service discipline.

. It is well-entrenched law that the review cannot be granted for re-

. .‘,'f*ap.praisement of certain facts and additional grounds. Mere
PR
. ™ :
- possii"b\ility of two views on the subject is not a ground for review.
. '\, .
! ' . i

No 'rfﬁ;%také or error apparent prima facie existed on the face of

.réqbrd/ It is not the case of the petitioner that there was any

i /c'i/ig"";)very of a new fact or evidence which is sine qua non for
exercise of the 1'evi»c.:wjurisdiction. Wisdom is sought from the case
titled ‘Habib-ul-Haq vs Umer Gul’ (2009 SCMR 335). The matter
i'nlnreSpect of the petitiéner was deiiberatelyi adjudged after a
coﬁscious assessment of the record and the saine facts were also
available at .the time of making the impugned adjudication,

therefore the review is not competent against the decision.
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\\5‘\/ \ Reliance is placed on case titled Mehmood Hussain vs MCB (Z-Ogizé*jt}
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SCMR 1036). Learned counsel for the petitiéner did not poirit out
any error or mistake in the judgment of t}ie Court which could
justify its review, |

8. In the light of my above discussion the instant féview petition,
being devoid of merits is, hereby dismissed. The petitioner may
present its case before learned Judicial Magistrate concerned, Who
is compet;znt to adjudge the culpability etc of the petitioner during

the trial. Case filed be consigned to R/R. after necessary completion

¥ and compilation.
‘ ANNOUNCED.

12:03-2018 - | /

- Ghulam Abbas,
Addl:|District Judge-],

Mansehra.

CERTIFICATE:

Certified that this judgment conmsts

e e 3

page has been read;"sighed™and correct

4 pages; each
by me where

\\ Addl: [District Judge-],
S Mansehra,
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BEFORE TIIE II()N()URABLF SI‘,RVICF TRIBUNAL PESHAWAR

l . Appeal No.1549 /2019
/l\h(lul B8l et APPELLANT.
VERSUS

l i Districl Accounts Officer

“Mansehraw. ... e, e ettt RI&SPONDLN r S .

I’ARAWISI' COMMENTS / WRITTEN REPLY ON BE IIALF OF

: | RE SPONDlLN I'SNO 3.
- INDEX
1S, No : lincsg-'rii)—tiim (il'dl)cil;;;c';ls Anncx‘;lrc l’:lgcs
1. . C(nﬁmcnts ' T o 1-2
; 2. i Allidavit
‘ TS OFFICL R
: MANSEHRA

- -



BEFORE "l‘lll‘] HONOURABLE SERVICE TRIBUNAL PESHAWAR
Appeal No.1549 /2019

Abdul Baseeruu i, vereirenercenerenseera APPELLANT.
VERSUS
1. Dislriclf/\ccounls Officer Manschra & Others voo.vveeononoeonn . RESPONDENTS.

PARAWISE COMMENTS / WRITTEN REPLY ON BEHALF OF
RESPONDENTS NO 3.

PRELIMNARY OBJECTIONS:-

1. | That the Appellant has not come to the Hon’ble Tribunal with clean
~ hand. . ‘
2. That the Appellant has no cause of action/locus standi to file the
instant appeal. |
3. That instant Appeal is against the prevailing law and rules.
1. That the Appellant has concealed the material facts from this

Hon’ble "I'ribunal. Hence not entitled for any relief and appeal is
liable to be dismissed without any further processing/proceedings.

5. . That the appeal is groundless and based on malafide, ulterior motive,
"hence the same is liable to be dismissed. A
6. The instant appcal is not maintainable in the present form and also
in the present circumstances of the issuc.
7. That the demand of the appellant is against the law and facts hence

the appellant is not entitled for any relief and appeal is liable to be
dismissed on this score alone.

8. - That, the appeal is liable to be dismissed with cost.
ON FACTS.
1) Para No.1 neceds no comments being administrative matter the
concerned department will explain it properly.
2)  ParaNo.2 nceds no comments.
3) Para No.3 nceds no comments.
1) Para N o'/! needs no comments.
'5) Para No.5 needs no comments.
6) Para No.6 needs no comments.



it not relates with the answering

Para “b" is incorrect, as it not relates with the answering

s
.
1
7) Para No.7 needs no comments.
8) Para 1\110.8 needs no comments.
9) Para'No.9 nceds no comments.
| :
10)  Para No.10 nceds no comments.
GROUND;S1 |
a) Para “a” is incorrect, as
respondent.
b)
respondent. A
c} Para “c” is incorrect, as
respondent.
d) Para “d” is incorrect, as
~ respondent. L
e) Para “¢” is incorrect, as
respondent.
N Para “I" is.incorrect, as
' respondent. '
8) Para “g" is incorrect, as
respondent.
h) Para “h” is incorrect, as

the appeal oif the appellant. It is therefore, p
graciously be exempted to appear before the H

respondent.

it not rplates with the answering
it not rc;lates with the answering
1L not relates with the answefing
it not relates with the answering
it not relates with th(; alﬁwering

it not relates with the answering

That. the matter purcly relates to the Respondent No. . 1&2 being
administrative issue of the department. Respondent No. 3 has no concern with -

1

|

raycd that the Respondent No. 3
orable Court. :

unts Officer
Mansehra



' AFFIDAVIT
[, SYED MUNIR HUSSIAN SHAII, ASSISTANT ACCOUNTS OFFICER, DISTRICT
ACCOUNTS ()P FICE, MANSEIRA DO IIEREBY SOLEMNLY AFFIRM AND

DL(‘LARI' ()N OATH THAT llil' CONTENTS OF FORE-GOING PARA-WISE

REPLY ARE IRlll' AND CORRECT TO THE BEST OF MY KNOWLEDGE AND

BELIEF AND NOTUING HAS BEEN CONCEALED OR SUPPRESSED FROM. IIIIS
!l()N()UR/\Bl l' TRIVUNAL.

SYED MUNIRTIUSSAIN SHAT
(DEPONENT)
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KHYBER PAKHTUNKWA |
. SERVICE TRIBUNAL, PESHAWAR
L No_Sted /st

Dated: ‘°Z/ / ({ _noxn

The District & Session Judge,
Government of Khyber Pakhtunkhwa
Mansehra -

All communications  should be
addressed to the Registrar KPK
Service Tribunal and not any official
by name.

Ph:- 091-9212281
Fax:- 091-9213262

Subject: JUDGMENT IN APPEAL NO. 1549/2018, MR. ABDUL BASEER

°

| am directed to forward herewith a certified copy of Judgement
dated 27.09.2021 passed by this Tribunal on.the above subject for strict

compliance.

Enlcl: As above.

" REGISTRAR

v

W N

KHYBER PAKHTUNKHWA
. . SERVICE TRIBUNAL

PESHAWAR



