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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR

Appeal No0.299/2014

(Mst. Nadia Ahmed-vs-.Govt. of Khvber Pakhtunkhwa through Secretary
E&SE Department. Peshawar and 4 chers).

JUDGMENT

MUHAMMAD AZIM KHAN AFRIDI. CHAIRMAN:

“Counsel for the appellant, M/S Khurshid Khan, SO, Hameed-ur-
Rehman, AD -(litigation) and Daud Jan, Superintendent alongwith Mr.
Usman Ghani, Senior Government Pleader for respondents present. Fresh
Wakalat Nama on behalf of appellant filed.

Mst. Nadia Ahmed, SET (BPS-16) GGHSS Khazana Dheri
District Mardan, hereinafter referred to as the appellant, has preferred the
instant appeal under se;:tion-4 of the Khyber Pakhtunkhwa Service
Tribunal Act, 1974 with a prayer to direct the respondents to issue Last
Pay Certificate (LPC) to the appeliant.

Brief facts of the case of the appellant are that she was ‘serving as
Headmistress at Government Girls Middle School, Soor Kamar Khyber
Agency when her services were placed at the disposéf of DEO (E&SE)
Department vide notification dated 19.6.2013 and there-after she was
adjusted as SET (Gen) at GGHSS Khazana Dheri District Mardan vide
order dated 3.8.2013. As a consequence of the said orders appellant took |
over the charge; as SET (Gen) at GGHSS Khazana Dheri District Mardan
on 4.8.2013. That appellant \\:as not issued' relieving certificate/LPC by
the respondent-department despite application and departmental appeal

and hence the instant service appeal.




Learned counsel for the appellant has argued that the appellant
was serving as Headmistress at Government Girls Middle Séhooll, Soor
Kamar Khyber Agency. when her services were placed at disposal of DEO
(F) Mardgn'and the services of one Ms. Saima Waris SST were placed at
the disposal of Director FATA Education for further adjustment vide
notification dated 19.6.2013. He further argued that further adjustment of
the appellant was made by the DEO (F) Mardan vide office order dated
3.8.2013 and appellant posted against a vacant post of SET (Gen) from
the date of taking over charge which she had taken over on the following
day and date i.e 4.8.2013. That the LPC of the appellant is withheld by the
.respondents on the plea that the Director (E&SE) Department, Khyber
Pakhtunkhwa, Peshawar has not provided proper substitute of the
appellant. That the treatment meted out with the appellant is not in
harmony with the law and rules as the appellant is neither authorized nor
obliged to provide substitute and, moreover, withholding the LPC of the
appellant for such a reason is not recognized by any statute, law or rules.

Learned Senior Government Pleader argued that the appellant was
not entitled. to relinquish the charge without the express permission of
respondents No. 3 and 4 and as such the appellant, while relinquishing the
charge of her previous post, has acted contrary to the' norms of service
rules. He placed reliance on letter dated 23.7.2013 addressed to the
Director, Elementary and Secondary Education, Khyber Pakhtunkhwa,
Peshawar by Additional Director (ESTAB) according to which Ms. Saima
Waris SST was not considered as a proper substitute and a request was
made for providing a proper substitute of the appellant.

We have heard arguments of the learned counsel for the parties
and perused the record.

It was not disputed before us that the notification dated 19.6.2013
in respect of placing the services of the appellant at the disposal of DEO

(F) Mardan were made by the competent authority. It was also not




disputed that in funher-ance of the said notification dated 19.6.2013
appellant was adjusted by DEO (F) Mardan against the post of SET (Gen)
vide office order dated 3.8.2013 from the date of taking over the charge in
the interest of public service. Pursuant to the said two notifications of the
relevant authorities the appellant has assumed the charge of the said post
on 4.8.2-013 and we were informed that since then the appellant is
performing her duties but the service record of the appellant has been
withheld by respondents No. 3 to 5 so as to compeél the respondents No. 1
and 2 to provide substitute of the appellant. It was further argued by the

learned Senior Government Pleader that the appellant was not authorized

to relinquish the charge as she was not relieved by the competent

authority and as such she was obliged to serve against her pervious post
unless relieved.

Providing substitute is undoubtedly the domain of respondents No.
1 and 2 and the appellant is neither obliged nor authorized to make any
efforts in this regard. We were not confronted with any provisions of law
or rules or any other statutory obligation under which the respondents No.
3 to 5 were authorized to withhold the service documents of an employee
who has been transferred by the competent authority. Even if it is
assumed for the sake of arguments that the appellant was under an
obligation to have waited for a reasonable time until her substitute was
provided even then the action complained of by the appellant i.e
withholding of service record including LPC was not justified as the
transfer order was made on 19.6.2013 followed by adjustment order of the

appellant on 3.8.2013 meaning thereby that even the adjustment order of

“the appellant was made afier lapse of considerable period spreading over

about one and half months. According to record placed before us, despite
lapse of more than two and half years, the respondents are yet to finalize
the issue of substitute taken up vide letter dated 23.7.2013 by the
Directorate of Education FATA Secretariat with the Director, E& SE

Department, Khyber Pakhtunkhwa, Peshawar. We would, therefore,




observe that withholding of service record of appellant is a penalty novel
to law and rules and inflicted upon appellant due to fault or omission of

her superiors.

In view of the above, we are lefi with no option but to accept the
appeal of !the appeilant and direct the respondents No. 3 to 5 to send the
record of the appellant to the quarter concerned in the prescribed manners
within a period of one month from the date of receipt of this judgment. In
case of failure on the part¢f of respondents in timely implementing the
jucigment, apart from other remedies available to appellant, she will also
be entitled of reasonable costs recoverable from the persons of

respondents No. 3 to 5. The appeal is accepted in the above terms. File be

consigned to the record room. \\ Z
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Agent of counsel for the appellant and Mr. Daud Jan, Supdji.

alongwith Addl: A.G for respondents present. Comments submitted.
- |

The appeal is assigned to D.B for rejoinder and final hearing for

24.11.2015.

Ch%an

Counsel for the appellani and ‘Mr. Daud Jan, Supdt:

i _
alongwith Asst: AG for respondents present . Arguments could

: ! .
not be heard due to learned Member (Judicial) is on official tour

to D.I. Khan. Therefore, the case is adjourned to d [2 / Zé

for arguments
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Counsel for the appellant present. Since lhc 'l'riB,un_al 1S
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Counsel for the appellant and Mr. Kablrullah Khatt\k sst

Advocate General for the respondents present, ! PlchmlTary

arguments heard and case file perused. Counsclifo; the appe]lanl
contended that the appellant has not been treated in accordarice wnh
law/rules The appellant has prayed for d‘uccimg, !lhc 1}spf>ndc?fs lto,
Tsue Last Pay Certificate.” He filed gdcparlmcmak ‘appeal on

I25 11.2013 which was not responded within the: statulbly pcno:i of

90 days, hence the instant appeal on 03.03. 2014. - ‘ .

Points raised at the Bar need conmdcnatxon lhc dppCLl is

dmitted to regular hearing subjcct o hl[ !cgctl obrlecmqs;. lhc:.t

oy

appellam is directed to deposit the eccurny amount arid process Fcé,
wlthm 10 days. Thereafter, Notices be issued to lhc res‘pondentsi To

COme up for written reply/comments on 03.04. 701 .
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Counsel for the appellant and Mr. ‘pau"d'{ Jan, Supdt

' alongwith Addl: AG for the resporidents present. RequeTted! for
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o 22.08.2014

©25.092014
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Counsel f(')r-the appellant and Mr.. Kabirullah }(haﬁak,
Assistant .Advlo‘caté General present. Since the matter ’r¢late§ to
Agency Acéoﬁnts Officer, Khyber Agency (respondent No.5),
respondent No. 5 be summoned alongwith Last Pay Certificate
(LPC) of the appellant for ﬁmher proceedings/preliminary

hearing on 25.09.2014:
Chairman

Cousnel for the appellant and Mr. Suleman, Senior Auditor

for respondnet No.5 with Mr. Kabirullah Khattak, Assistant

Advocate General for the respondnets present. Notice be issued to
; the Aéency Education Officer, Khyber Agency (respondent
; * NO.4) to produce relevant record of t-he éépellant. To come up for . .
- furhter preliminary hearing on 14.10.2014.
A
_Member"
14.16.2(3)]4 ) Counsel for the_appellant and: ;\/Ir. Suleman, Senior Aﬁdi-tor
‘ | for respondent NO.S with Mr. Kabirullah Kh-att‘al;, Ass-,t.: Advof:ate
General for the respondents present. Re;;resentative of re:fspondent
No.4 is not preset. Fresh notice be issued to respondenf No.3 and
410 pfoduce the relevant record. The learned AAG also directed
, .
% to contact the respondents for production of relevant record of the
_ appellant. To come u.p for further preliminary hearing" on
18.11.2014.
Member
i
§‘
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‘ ; ‘o 23.04.2014 Clerk of counsel for the appellant present and requested for
adjournment due to general strikes of the Bar. To ‘_come up for

preliminary hearing on 02.06.2014.

02062014 ~  Counsel for ‘the appellant - present and requested for

adj ournment ‘To come up for prehmmary hearmg 0 30 06. 2014

. ) r 30.06.2014 Counsel for the appellant present. Preliminary argumenfs
partly heard. The matter required fur'ther' e_lucidation,- .therefore,
pre -admission notice be issued to the learned GP to assist the

N A _ . 5, - Tribunal.- To come up for prehmmary hea.rmg on 22 8.2014.



"Form- A
FORM OF ORDER SHEET
Court of '
Case No. A 299/2014
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings '

1 2 3
1 03/03/2014 The appeal of Mst. Nadia Ahmad presented today by

Mr. Noor Muhammad Khattak Advocate, may be entered in the
Institution register and put up to the Worthy Chairman for

preliminary hearing.

REGISTRAR,
2 é - 3 ,..’20/ : This case is entrusted to Primary Bench for preliminary

l,.hearingto be put up there on 2 (e 4—-—; 9/4.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TllRIﬂJNAI_.

PESHAWAR

APPEAL NO. ?\Qq‘ /2014 ; .

NADIA AHMED VS GOVT: OF KPK
' INDEX :
S. No. DOCUMENTS ANNEXURE! PAGE
1. Memoofappeal = = | siieeesessees ' | 1-3.
2. Notification ' A 4.
3. Order B 5.
4, Charge report ' C 6.
5. Application D | 7.
6. Departmental appeal E  |s-10.
7. Vakalatnama = === | cceeeseees |11,
|
APPELLANT
THROUGH: !
NOOR MOHAMMAD KHATTAK
ADVOCATE
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

244

APPEAL NO. /2014

Mst: Nadia Ahmad, SET (BPS-16),

GGHSS Khazana Dheri, District Mardan .......ceeeeesnssseness Appellant
: W.P mm@.
- VERSUS &w; :43

The Government of Khyber Pakhtunkhwa through Se%’n%%?“"‘“‘
E&SE Department, Khyber Pakhtunkhwa Peshawar.

The Director (E&SE) Department Khyber Pakhtunkhwa
Peshawar. | :
The Director FATA (E&SE) Department, FATA Secretariat
Warsak Road, Peshawar.

The Agency Education Officer, Khyber Agency.

The Agency Account Officer, Khyber Agency.

Respondents

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974 FOR
DIRECTING THE RESPONDENTS TO ISSUE LAST PAY
CERTIFICATE TO THE APPELLANT AND AGAINST NOT
TAKING ACTION ON THE DEPARTMENTAL APPEAL OF
THE APPELLANT WITHIN THE STATUTORY PERIOD OF
NINETY DAYS

PRAYER:

=

)

That on acceptance of this appeal the respondents may
be directed to issue/grant last pay certificate to the
appellant in the light of orders dated 19-06-2013 and
03-08-2013. Any other remedy which this august
tribunal deems fit and may also be awarded in favor of
the appellant.

0

R/SHEWETH:
ON FACTS:

1-

e
F

g &

That appellant is the employee of the respondent
Department and is serving the respondent Department quit
efficiently and up to the entire satisfaction of his superiors.

That appellant while serving as Headmistress at Government
Girls Middle Schoo! Soor Kamar Khyber Agency a Notification -
dated 19-06-2013 was issued by respondent No.1 due to
which the services of the appellant were placed at the
disposal of the DEO (E&SE) Department. That later on vide



tﬁ\ .

A-

order dated 03-08-2013 the appellant was adjusted as SET
(Gen) at Government Girls Higher Secondary School
Khazana Dheri District Mardan and in consequence the
appellant took over the charge on dated 04-08-2013. Copies
of the Notification, adjustment order and charge report are
attached as annNexure c.icvceeeecereirniereeecees A B, &C.

That the appellant approached the respondent No.4 for
issuance/grant of Relieving Certificate but the same was
refused to the appellant by one way or other. That it is also
very pertinent to mention that appellant submitted his
relieving certificate to the concerned authority but inspite of
that the respondents are willing to release the same. Copy
of the application is attached as annexure ....... reeenans D.

That feeling aggrieved from the inaction of the respondents
the appellant filed Departmental appeal before the
respondent No.3  but no reply has been received so far.
Hence the appellant filed the present appeal on the following
grounds amongst the others. Copy of the Departmental
appeal is attached as anNexure ...vevevsiniinceseenenns E.

GROUNDS:

That not issuing/granting relieving Certificate/ Last pay
Certificate to appellant by the respondent Department is
against the law, facts and norms of natural justice.

That the appellant has not been treated by the respondent
Department in accordance with law and rules on the subject
noted above and as such the respondents violated article 4
and 25 of the Constitution of Islamic Republtc of Paklstan
1973.

That the respondents acted and arbitrary and malifide
manner while not issuing the relieving certificate/ last pay
certificate to the appellant.

That the respondent No.4-discriminated the appellant on the
subject noted above rather the respondent No.4 violating
the principle of natural justice.

That the appellént seeks permission to advance other
grounds and proofs at the time of hearing.

It is therefore most humbly prayed that the appeal of the

appellant may be accepted as prayed for.



NADIA AHMAD

THROUGH: g
. NOOR MOHAMMAD KHATTAK

ADVOCATE



- NOTIFICATION,
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GOVERNMENT OF KHYBER PAKHTUNKHWA

ELEMENTARY & SECONDARY EDUCATION DEPARTMENT

. Dated. Peshawar the 19-06- 2013

NO.SO(PE)Z 7/E&SE/Khyber Aqency/2013 The competent aurhoruy 3

- pleased to transfer the followmg Headm:stresslSSl from FATA io Seulec

area and vice versa -

Present posting Prégosed 'pz'é};“e”a%""' 5

_ posting. L

h—i'_“'"%-——ﬂllhs_f\_ladia Ahmad | GGMS Séor Kamar | Services olace_“gt_ tha
~ P—’eadm;stress Khyber Agency disposal of DEO (F;
] : . Mardan. L B
2 ' Ms.Saima  Waris | New ‘- recommendee Serviees placed ai the
n SST of PSC ~ {disposal ~of  Direcior
FATA  Educaiion for

further adjusimeni.

Endst No & Date as above
Copy forwarded to:-

—

@mﬂ@mewwe

Director E&SE Khyber Dakhtunkhwa Peshawar.
Director Education FATA, Peshawar.
" The District Education. Officer (Female) Mardan.
The District Accounis Officer Mardan. -
Agency kducation Cfficer (Female)
Agency Accounts Officer Khyber Agency
SST/ Headmistress concerned
PS to Secretary FATA, Pesl‘awar
PS to Secretary E&SE Department

Khyber Agemy
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CERTIF‘]CATI EOF TRANSFER OF CHARCE

ave on the qu lllunmm ol this day respectiv

1o Certily that we Iy L"\' made over .md |n.LL|vu.i Lhd

office of thJFT/Gn \)QJLQ@_HS fQM D:‘)/\/v‘} DHEQ/M

2. Particulars of Ldbh and i nnpull.ml seeret

.lnd Lnn!tdum 1} dm.umu]ls h.mdt:d uvu are I'I()ll.d onith

Signature of relieved .

L 3 _ o7 : - 4.
Government servant \/CICO_A_{J- -

Deslwauon - SET T
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’ Dcsign:ilinn N _ _k S -
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e \!AKAFLATNAMA

IN THE COURT OF K/QK f@rwa-’ Torhurnal /amq._

OF 2014

S (APPELLANT)
_Nadba mad - (PLAINTIFF)
R - | (PETITIONER)

VERSUS

' (RESPONDENT)
/ p,/,f &% K///L (DEFENDANT)

I/, /\/Md //ma/
Do hereby appoint and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,
~ compromise, withdraw or refer to arbitration for me/us as
my/our-. Counsel/Advocate in the above noted - matter,
- without any liability for his default and with the authority to .
‘ engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or
- deposited on my/our account in the above noted matter.

CLIENT = -
Ac%%mso '
NOOR MOHAMMAD KHATTAK.
*  (ADVOCATE)

Dated._ - / | /2014

OFFICE:
‘'Room No.1, Upper Floor,
Islamia CIub Bunldlng, Khyber Bazar,
Peshawar City.
~ Phone: 091-2211391
" Mobile No.0345-9383141




BEFORE THE KHYBER PAKHTUNKHAWA SERVICE TRIBUNAL P:ES'HA.WAR -

Appeal No. 299/2014

‘Mst. Nadia Ahmad BPS-16 ..............ccoeeeennn... J TR USSP ...Appellant

.GGHSS Khazana Dheri District Mardan

ok w

o ohswhN

. The Government of Khyber Pakhtunkhwa through Secretary E&SE Department,

Khyber Pakhtunkhwa Peshawar.
The Director (E&SE) Department Khyber Pakhtunkhwa Pesrl\awar

The Director FATA (E&SE) Department FATA Secretanat Warsak Road Pesh.
The Agency Education Officer Khyber Agency.

The Agency Accounts Officer, Khyber Agency................... '..Respondents
PARAWISE COMMENTS ON BEHALF OF RESPONDENT| NO.3 AND 4 IN

APPEAL NO. 299/2014. !
PRELIMINARY OBJECTIONS. '

. That the appellant has got no cause of action/locus standl to file the instant

appeal. -

That the appellant has not come to this Honorable Tnbunal wuth clean hands.
That the appellant has concealed materials facts from this Hionorable Tribunal.
That the appeal is not maintainable in its present form.

That the appeal is bad due to mis-joinder and non-joinder of necessary parties.
That the appellant is estopped by his own conduct to bring the present appeal.

Respectifully Sheweth.

. No Comments pertains to record. '

Incorrect. It is submitted for the kind information of the Honorable Service
Tribunal Khyber Pakhtunkhwa Peshawar that a letter has been sent to Director
(Elementary & Secondary Education) Khyber Pakhtunkhwa Peshawar by the
respondent No.3 to provide a proper substitute as Mst. Saima Waris SST is not a
real and proper substitute as she is appointed in :Zone-I/FATA quota and
according to the policy she will have to compulsorily serve for 18 months in FATA
( Letter and notification are attached as Annexure- A and B )

. No comments. As explained in Para-2.

Grounds.

. Incorrect. It is submitted for the kind information of the Honorable Service

Tribunal Khyber Pakhtunkhwa Peshawar that a letter has been sent to Director
(Elementary & Secondary Education) Khyber Pakhtunkhwa Peshawar by the
respondent No.3 provide a proper substitute as Mst. Saima Waris SST is not a
real and proper substitute as she is appointed in Zone-I/FATA quota and

according to the policy she wnll have to compulsorily |serve for 18 months in
FATA.

. Incorrect. The appellant was be treated in accordance with law as no one is

aliowed to violate the Government rules.

. Incorrect. As explained in Para-A above.
. Incorrect. Due to acute shortage of female teachers in, FATA respondents No.3

is not in position to relieve Mst. Nadia Ahmad SST at present stage.
Respondents also seeks permission to advance other grounds and proofs at the
time of arguments.




Respondént No3.

Respondent No.4

In the light of above facts it is most humbly prayed that the appeal may be

dismissed in favour of the respondents with cost throughout.

R
Director Education ( FATA )
FATA Secretariat Peshawar

Agency W% icer

Khyber Agency at Jamrud



AFFIDAVIT

We,' the above respondents do hereby declare and affirm that the above
comments are true and correct to the best of our knowledge and belief that .

nothing has been concealed from this Hon'ble Tribunal. i

Mo o

Respondent No3. Director Education ( FATA )
FATA Secretariat iPeshawar
|
|
Respondent No.4 ency Education!Officer

Khyber Agency at Jamrud

L
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o " .+ FATA SECRETARIAT
L .| . DIRECTORATE OF EDUCATION

. WARSAK ROAD PESHAWAR, PAKISTAN

A-12/NADIA AHMED 55T

) . . ,‘g 5!‘6 091-9230166 FAX 091-9210216 -
NO--Z_Q__S_ ............... 4 DATED__/___ .?7111.}----

To
‘ The Director .
Hlomeninry & Socondary Fdacntion,
Khyber Pakhtunkhwa, Peshawar
Subject: NOTIFICATION

I am directed to refer the Govt:. of Khyber Pakhtunkhwa E&SE Deptt:

Notification NO. SO(PE)2-7/E&SEJKhjbcr Agency/2013 dated 19/6/2013 under which they -

have placed the services of Mst. Nadia Ahmed SST (Gen) GGMS Sur Kamar, Khybzr Agency

at the disposal of DEO (F) District Mardan and fhc,scrviccs of Saima Waris SST at Atlic '

-

dlprSdl of this ﬁgﬁordie as substilutc.

It is submitted for your kind mformatlon that Ms. Saima Waris SST is not a _

real ead proper substitute as she is appointed in Zone-I/FATA quota and according to ?.hc'. :

pdiicy she will have compulsorily to serve for 18 months in FATA. In this regard you have

already Been informed vide this Directorate Equt: No. 7099-7106 dated 20/5/2013 (copy -

enclosed) that fresh PSC selectee appointed in-Zone-1 FATA quota could not be considered

as substitute. Hence provide a proper substituté,/

. - - (SYED MANZAR JAN SAJID)
‘ / ~ ADDL: DIRECTOR (ESTAB)
cc /058/"91/ S ﬁ :
Copy fer nformation and nccessary action Lo the:-
EY sasiion Oifess {PB) Govi: of Khyber Pakhtunkhwa, B&SE Deptt:, Peshaves Wil roft

o his Encst: mentioned above.
2 - Section Cfncer (Edu), FATA Secretariat, Peshawar
ducah’onxg- @ﬁﬁceriﬁK‘hyBé”n"c‘Aoency Tat A ammd»‘—mth%theiremarksiathat’iMst
ISSTIGGMS?Sur Karriar; Khyber Agency*shO\ﬂdwn t:ibe rehevea*unui &~

unl*és‘é?h’e‘r?’-transfer;notlﬁcaﬁon‘ls--endorsed'

——

AR

NadizAhinied

0y th.anlP.lrectoxatcfﬁ*

4 Agency Accounts Officer, Khyber Agency with the remarks that LPC to the above

JEPEETEs

named mistress may nol be issucd. Q

/\I)I)L OR (ESTAB)

e e b
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|
PESHAWAR
|
No. 80 ST Dated_ 13 /1 /2016
oo
|

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

To |
1. The Director FATA (E&SE), l]

FATA Secretariat Warsak Road Peshawar. -

2. Agency Education Officer, '

Khyber Agency. :

3. Agency Account Officer, o

Khyber Agency. !

Ao .

Subject: - Judgement. ’ -

I am directed to forward herewith certified copy of Judgement dated 6.1.2016 passed by
this Tribunal on subject for strict compliance. o

Encl: As above

o
\ \Qs;;—‘e—é/
REGISTRAR ¢
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
' PESHAWAR.
[
oo
1 |;
) |
I




