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BEFORE n-lE ICPK SERVICE TRIBUNAL. PESHAWAR

Appeal No. 106/2014

Bibi Ayesha Versus The Director of Education (FATA) FATA 
Secretariat Peshawar and others.

JUDGMENT

MUl-IAMMAD AZIM KFIAN AFRIDI. CHAIRMAN:-23.01.2017

Counsel for the appellant and Mr. Muhammad Jan,

Government Pleader for respondents present.

2. Mst. Bibi Aisha D/0 Flamid Gul hereinafter referred to as

the appellant has preferred the instant service appeal under

Section 4 of the Khyber Pakhtunkhwa Service Tribunal Act,

1974 against order dated 11.07.2011 vide which appointment

order of the appellant was cancelled and Mst. Bibi Safia (private

respondent No. 4) was appointed in her place.

Brief facts giving rise to the present appeal are that the3.

.0
appellant was appointed as Caller (BPS-2) vide order dated

15.09.2007 at Government Girls Higher Secondary School No.

2 Sadda Kurram Agency which order was cancelled vide

impugned order dated 11.07.2011 and private respondent No. 4

was appointed in her place# vide order dated 06.08.2011

where-against departmental representation of the appellant

dated 10.10.2013 was not responded and hence the instant

service appeal on 22.01.2014-
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Learned counsel for the appellant argued that the4.

impugned order is against facts and law as the private

respondent No. 4 was appointed as Land Owner of the land

granted to the said school which practice was condemned by the

superior courts. Placed reliance on case law reported as 1999-

SCMR-2308 and 2007-SCMR-296. That the point of limitation

would not come in the way of the appellant as the impugned

order is void. He further argued that no opportunity of hearing

was afforded to the appellant which is the fundamental right of

each and every individual including the appellant.

5. Learned Government Pleader has argued that the appeal

was not preferred within time and as such the same was not

entertainable. Reliance was place on case law reported as 2011-

SCMR-676.

6. We have heard arguments of learned counsel for the

parties and perused the record.1

We do not deem appropriate to go deep into merit of the7.

case as it may prejudice the stance of either of the parties as we

are of the view that before passing the impugned orders the

respondents were obliged to have afforded an opportunity of
•vS

hearing to the appellant. The appellant was not treated in

accordance with law and the impugned order is prima-facie

violative of the rules including the principles of justice and fair

play and, therefore, void.

8. Lor the foregoing reasons we accept the present appeal set
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O'
aside the impugned order dated 11.09.2011, reinstate the

appellant in service with directions to the competent authority to

llrst afford opportunity of hearing to the appellant and there

after pass orders deemed appropriate and in accordance with

law within a period of 2 months from the date of receipt of this

judgment. Tle issue of entitlement of appellant to service

benefits shal be subject to order of the competent authority.

Parties are le f to bear their own costs. File be consigned to the

record room.

an AfridiJ(Muhar d Azj
Chair^a^* /’

3^
(Muhammad Aamir Nazir) 

Member

ANNOUNC :D
23.01.2017

7'-.
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.V, Clerk to counsel for the appellant and Mr. Daud Jan, Supdt 

alongwith Mr. Ziaullah, GP for respondents present. Arguniehts 

could not be heard due to general strike of the Bar. To come up for 

arguments on 23.01.2017.

i.23.09.2016

Member Member
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Counsel for the appellant and Assistant A. G for official 

respondents present. The Learned Assistant A.G relies on the 

written reply already submitted by respondents No. 1 and 2 on 

behalf of , respondent No. 3 while none present for private 

respondent No. 4 nor written statement submitted. Proceeded ex- 

parte. the appeal is assigned to D.B for rejoinder and final hearing 

for 3.12.2015.

13.08.201510

Cha

Counsel for the appellant and Mr. Muhammad .Ian, GP for 

respondents present. Rejoinder on 

submitted copy of which is placed on file. To come up for

03.'12.2015

behalf of the appellant

//' f\- /rgumenls on

Member

Counsel for the appellant and Mr. Usman Ghani, Sr. GP for 

resoondents present. Counsel for the appellant requested for 

adjournment. Request accepted the case. To come up for 

arguments on43.^.2016.

Member /

11:05.2016

Me kher



V""
t

■i'
■. .

•t
•r*

■' No one is present bn'behalf of the appellant. Mr; Muhammad 

Adeel Butt, AAG for the respondents present. The Tribunal is incomplete. 
To come up for written reply/comments.on 24.02.2015.

21.-11.2014 ••

I
Reade

Counsel for the appellant and Mr. Sohbat Khan, AEO Sadda 

alpngwith. Addl; AiG for pfficiarresppndents^ 1 to 3 present. .Waklat 

Nama on behalf of private respondent No. 4 by Muhammad Nasir Allzai, 

Advocate submitted. To come up for written reply/comments before S.B 

■ on 26.05.2015.

8 24.02.2015

a^rmaV Ch man

b

9 26.05.2015 Agent of counsel for the appellant and Mr. Daud Jan, Supdt. 

.;:^ alongwith AddI: A;‘G.for official respondeints'present. None piresent for . 

private respondent No. 4 due to strike of the Bar. Comments on behalf of 

official respondents^ No. 1 and 2 submitted, while learned AddI: A.G 

requested for further time, on behalf of respondents No. 3. To come up 

for written reply/comments on behalf of remaining official respondent 

No. 3 and private respondent No. 4 bri 13;8.201S.

f
: •

Ch
:
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Counsel for the appellant and Mr. ^iaullah, GP 

respondents present. Preliminary arguments heard and case file 

perused. Counsel for the appellant contended that the appellant has 

not been treated in accordance with law/rules. Against the impugned

for the ^15.07.2014

I

order dated 06.08.2011, she filed departmental appeal on 

10.10.2013, which has not been responded within the statutory 

period of 90 days, hence the present appeal on 22.01.2014. He 

further contended that the appointment order of the appellant has 

been cancelled by Political Agent, Kurram Agency (respondent 

No.3) is not a competent authority.

The learned Government Pleader while assisting the 

f 'ribunal was of the view that the instant appeal is time barred and 

not maintainable in its present form, therefore, it is requested that the 

instant appeal may be dismissed.

Points raised at the Bar need consideration. The appeal is 

admitted to regular hearing subject to all legal objections. The 

appellant is directed to deposit the security amount and process fee 

within 10 days. Thereafter, Notices be issued to the respondents. To 

come up for written reply/comments on 21.10:2014.

Appe'lant Deposited 
Security Si Process Fee

oRs
Receipt Is Attacnsd v-4.^ Ffe

\\
for rurlher proceedings.This case be put before the Final Bench15.07.2014



Counsel for the appellant and requested for adjournment. ▼ 

Pre-admission notice also be issued to the GP to assist the^ 

Tribunal on the point of limitation. To come up for preliminary/on

13.03.2014
>

L^V

I
\28.04.2014.

lember
\

;

Clerk of counsel for the appellant and Mr. Ziaullah, GP for28.04.2014
V

the ^respondents present. Clerk of counsel for the appellant

requested for adjournment. Request accepted. Tp^come up for
•t

preliminary hearing on 28.05.2014.

.n. '

n
Clerk of counsel for the appellant and Mr. Ziaullah, GP for 

the respondents present. Clerk of counsel for the appellant

28.05.2014

requested for adjournment as counsel for the appellant was busy

-in the Peshawar High Court Peshawar. Request accepted. To

come up for preliminary hearing on 15.07.2014:

' Member

■
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. fs-



Form- A
FORM OF ORDER SHEET
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Court of
■ 106/2014Case No..

Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings

S.No.

321

1 The appeal of Mst. Bibi Ayesha presented today by Mr. 

M. Asif Yousafzai Advocate may be entered in the Institution 

register and put up to the Worthy Chairman for preliminary 

hearing.

22/01/20141

REGISTRAR s

This case is entrusted to Primary Bench f9r preliminary 

hearing to be put up there on

2

1

CHAIR
r'‘

V

V

.1
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

s-

Appeal No. 72014

Eduwtion Deptt:Bibi Ayesha. VS

INDEX

S.No. Documents Annexure Page No.
Memo of Appeal1. 01-03
Copy of Domicile Certificate2. - A- 04

3. Copy of Appointment Order 
(15.09.2007)

- B- 05

Copy of Letter dated 11.7.20114. - C - 06
Copy of Order dated 6.8.20115. 07- D -
Appeal.6. E 08
Vakalat nama7. 09

APPELLANT 

Mst. Bibi Ayesha

THROUGH:

( M. ASIF YOUSAFZAI ) 
ADVOCATE, PESHAWAR.

j
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR.

Appeal No. 72014

Mst. Bibi Ayesha D/0 Hamid Gul,
R/0 Shamkai Central, Kurram Agency.

PETITIONER
VERSUS

The Director of Education, (FATA), FATA Secretariat Warsak 
Road, Peshawar.

The Agency Education Officer, Kurram Agency, Parachinar.
The Political Agent, Kurram Agency at Parachinar.
Mst. Bibi Safia D/0 Noor Gul. GGPS No.2, Sadda^^T^i^A^®*'*^

RESPONDENTS

1.

2.
3.
4.

APPEAL UNDER SECTION-4 OF THE KHYBER 
PAKHTUNKHWA, SER\/ICE TRIBUNAL ACT, 1974 

AGAINST THE CANCELATION OF APPOINTMENT OF 

THE PETITIONER DATED 11.09.2011 WHEREBY THE 

APPELLANT'S APPONTMENT ORDER WAS CANCELLED 

AND THE RESPONENT N0.4 RECOMMENDED FOR 
APPOINTMENT, WHICH IS ILLEGAL, UNLAWFUL, 
WITHOUT LAWFUL AUTHORTY, UNCONSTITIONAL AND 

INEFFECTIVE UPON THE RIGHT OF THE APPELLANT 
AND NOT TAKING ANY ACTION ON THE 
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN 
STATUTORY PERIOD OF 90 DAYS.

PRAYER:
THAT ON ACCEPTANCE OF THIS APPEAL, THE ORDER 

DATED 11.09.2011 MAY BE SET ASIDE AND THE 

RESPONDENT MAY BE DIRECTED TO RESTORE THE 

APPOINTMENT ORDER OF THE APPELLANT AS CALLER 
WITH ALL BACK AND CONSEQUENTIAL BENEFITS. ANY 
OTHER REMEDY, WHICH THIS AUGUST TRIBUNAL DEEMS 
FIT AND PROPER THAT MAY ALSO BE AWARDED IN 
FAVOUR OF APPELLANT.



RESPECTFULLY SHEWETH:

FACTS<

That the appellant is the citizen of Pakistan and belong to Kurram 

Agency, Parachinar. Moreover being the Pakistani citizen, the 

appellant has every legal right duly protected by the Constitution 
of Pakistan. Copy of Domicile is attached as Annexure -A

1.

2. That the appellant was appointed as caller by the competent 
authority vide order dated 15.9.2007 at GGPS No. 2 Sadda, 
Kurram Agency (Lower). The appellant's performance since then 
was upto the entire satisfaction of her superior and there were no 

complaints against the appellant. Copy of the order is attached as 
Annexure-B.

3. That all of sudden on 11.9.2011, the Political Agent, Kurram 

Agency issued a letter to AEO (Respondent No.2) where in the 
cancellation of appointment order of the appellant and 

appointment of Respondent No.4 was recommended. Copy of 
letter is attached as Annexure-6.

4. That in pursuance to the above mentioned letter of Respondent 
No. 3, the Respondent No.2 cancelled the appointment order of 
the appellant and appointed the Respondent No.4 in an arbitrary 
manner. Copy of the Order is attache as Annexure-D.

That the appellant also filed appeal before the authority but the 
same met dead response. Hence the present appeal on the 
following grounds amongst the others.

5.

GROUNDS:

A) That the cancellation of appointment order of the appellant 
is against the law facts, norms of justice and material on 
record, therefore, not tenable.

B) That the appellant has been condemned unheard and 

without providing a chance of defence to the appellant, her 
appointment order was cancelled. Thus, the principle of Audi 
Ateram Partem is violation.

C) That the appellant was working as Caller since 15.09.2007 
and such valuable rights were accrued to the appellant Thus,
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under the principles of Locus Poenetentiae, the appellant's 

appointment could not be cancelled unilaterally.

D) That the action of the respondents is. without lawful 
authority and illegal, because removing an employee in such 

arbitrary manner is not sustainable in the eyes of law.

That the appellant's appointment order was cancelled on the 

basis of "Land Grant" which the Honourable Supreme Court 
has held as "Sale of Public Office" in many cases. Thus, the 

cancellation order is totally the violation of the Supreme 
Court's Judgment.

E)

F) That the appellant has not been treated according to law 

and rules. Thus, the cancellation order of the appellant is 

against the norms of justice and various Articles of the 
Constitution.

G) That the appellant seeks permission to advance others 

grounds and proofs at the time of hearing.

It is, therefore, most humbly prayed that the appeal of the 

appellant maybe accepted as prayed for.

1 fr11APPI
Mst. Bibi Ayesha

THROUGH:

( M. ASIF YOUSAFZAI) 
ADVOCATE, PESHAWAR.
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g£LICE.QF THE AGENCY EDIirATTON OFFICER KMRPAM AGENrv PAPArMT^.>^r=^l

APPjONTMENT
f

Consequent upon the approval/Corrigendum by the Political Agent 
kuiiam Agency vide his approval No.29l2-13/AG/Apptt/LI< dated 6 9 07 Mst

C allu in Oovt.Giils i nmary-School Sadda Lower Kun-am Agency against at •;
w

1

overcharge./
t I

iNote; - /
>■She is directed to piVduce her Medical Certificates fr 

Superintendent A.HjQ. Hospital Parachinar.

age siiould be between Ig-^O years 

to resign their post, they will have notice, in case they wants v |^riei..oneinonti.;ioJh:;;:!;

om the Meflical
*» Her ;

t'

-t. Charge report siiouhl be submitted to tliis omce in duplicate.
;■His

^'NTP Civil Servant amendmeiu 4c ^nn-'r"" 
contribntorvproviderFundo^ ’
Govt: ■ ^ as may be prescribed by the

S:

•i t

:• i

tj
1

ii f!t A,.'
(S.Vounas.AIi Shah) 

Agency Education Officer 

am Agency Parachinar
%i07..

•f

m
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V/ mf IKlsl No. /Hdu bated y: mmCoiA'lolhe:- ,/ - !
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, i OFFICE OF THE 

POLITICAL AGSKT^KURRAM.
\

No; "^/PAK/AG/Apptt; (UK)
Sated paorachinar the ///S'P /2011

7

To

The, Agency Education 'oificer, 

.Kurraa.

Subject; NOMINATION OF CALLER FOR GOVT; GIRLS PRIMARY SCHOOL-2 
SABDA

. MEMORANDUM

Conse<iuent upon the recommendation made by Assistant 

Political Agent,Lower Kurram Sadda vide his memo; No:688/APA(LK) 

dated 05,04,2011, as per Government policy in vosga,regarding 

entitlement of lland owner :,to avail the privileges o‘f Classiiv the 
nomination order No: 2912-13/AG,dated 06.09.2007 (sWial!No;2)is 

hereby cancelled.Mst; Bibi Safia daughter of Haji Noor Qul^.caste ‘ 
Paracha of Sadda ,who -have provided land for construction! of Govt; 
Girls primary School No:2‘Khan Baba is hereby notninated for 

appointment as .caller in. the said School.
i

[■

!

po3^icai Agent,Knrram
No; and date even

I:
!

i: ■|

Copy forwarded to the Assistant political AgentvLower 

Kurram Sadda with reference to his Memo; No:688/Apa|(LK)dated 
05.04.2011. 1

I
K !'

Political Agent.Kurram.

r

07 ^ 2: ||
I
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V

A])tKnn (niorK' %

J)ibi Avcsiu. ■Jl'nppoii.tn.eni in rospcct of Mst;

Nn.^a«fi.Si)/PAK7A(;v;pp,e;/ni‘rcir.wlTI"7'^au7rMlp^

Ti:i<[VT-s/C()Nr)rri()i\s
1.. She is directed to produce her Medical 

Supdt; A.H.Q.Hospitai Piiracliiiiar,
Her appointjncxK is purely made on temporuo- basis ind 
Term,nation at an^ time wiihuut. assign^ a.n o icc J 
to resign her post, she will have to gis c ’
one montii pay in lieu thereof.
Her age sImulU be between iS-45 years 
I Ici- appointment will be ennsitlered as 'regular but witliom 
pansum/Gratuin. in ter,ns ui see.inn -5 eiv U^^.n.s "
amend;.,on. Aet:2(,„n but will be entitled w ^^^dent ^
land a. sueb ,-atc as n,ay be p.cseribed by the Gove,-n,nent

ecrtil'icate frenn file Medical
2

liabk^ to 
case She wants 

one month prior notice or forfeit
3.
4.

5. She i.v also directed to p,'o, ide her CNIC a'ites.ed copy. 
Charge report sinmld be .submitted to all concerned.6.

I

(Soyed Abbas Ali. $hQh ICaz^i) 
. lA^envy Education .Ofljper;, 

Kurrani Agency l*arachinar: '

' '•"if
^^7^-76I’ind.st No /Edu;

( opy for^varded for information to thc;-

Political .\gent Kurram Agency .
Additional A.E.O. Losver/Cenlrai KurtvifU at Sacida, 
-Agency Accounts Officer ICurram Agency. 
C.andidato (.’oneerned.
Office File.

Ualed /201 1

:■ ii
; ;fi! « ■ 

I'.N '
1.

.,;|i

2.
.H.

I4.
5.

■ ;

:d-)
Agency Ed uca 11on ,<)fficev

Kuj;ram Agt'ncy Parachinar.
»

^1_.C •d-

■,

• *

ATTESTED 0‘

f'r . •»
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% VAKALAT NAMA
720NO.

v-\aV^ )()IN THE COURT OF_ tAJ<iA

:__ (Appellant)
(Petitioner)
(Plaintiff)

VERSUS

(Respondent)
(Defendant)

I/V)/e IVil

Do hereby appoint and constitute M.Asif Youssfzsi, Advocate, Peshawar, 
to appear, plead, act, compromise, withdraw or refer to arbitration for me/us 
as rny/our Counsel/Advocate in the above noted matter, without any liability 
for his default and with the authority to engage/appoint any other Advocate/ 
Counsel on my/our costs.

I/we authorize the said Advocate to deposit, withdraw and receive on my/our 
behalf ail sums and amounts payable or deposited on my/our account in the 
above noted matter. The Advocate/Counsel is also at liberty to leave my/our 
case at any stage of the’ proceedings,- if his any fee left unpaid or is 

outstanding against me/us.

*• n mk5:?/ /20^^Dated
( CLIENT)

ACCEPTED

M', ASIFYOUSAFZAI
Advocate

M. ASIFYOUSAFZAI
Advocate High Court, 
Peshawar.

OFFICE:
Room No.l, Upper Floor, 

-Islamia Club Building, 
Khyber Bazar Peshawar. 
Ph.091-2211391-. 

0333-9103240
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BEFORE THE KHYBER PAKHTUNKHAWA SERVICE TRIBUNAL PESHAWAR\)

Appeal No. 106/2014
I Mst. Bibi Aisha D/0 Hamid Gu! R/0 Shamkai Central Kurram Agency Appellant

VERSUS

1.. Director Education FATA, FATA Secretariat Peshawar.
2. The Agency Education Officer Kurram Agency Parachinar.
3. The Political Agent Kurram Agency at Parachinar.
4. Mst. Bibi Safia D/0 Noor Gul GGPS No. 2 Sadda.............. Respondents

PARAWISE CQIVUVIENTS ON BEHALF OF RESPONDENT NO. 1 AND 2 IN
APPEAL NO. 106/2014.
PRELIMINARY OBJECTIONS.

1. That the appellant has got no cause of action/locus standi to file the instant 
appeal.

2. That the appellant has not come to this Honorable Tribunal with clean hands.
3. That the appellant has concealed materials facts from this Honorable Tribunal.
4. That the appeal is not maintainable in its present form.
5. That the appeal is bad due to non-joinder and mis-joinder of necessary parties.
6. That the appellant is estopped by his own conduct to bring the present appeal.

Reply on facts.
1. No Comments pertains to record.
2. No Comments pertains to record.

3. Incorrect. The Competent Authority recommended the R.No. 4 for appointment 
on the basis of land donor as she has provided land for the construction of Govt 
Girls Primary School No.2 Khan Baba Kurram Agency (copy is attached as 
Annexure-A).

4. Incorrect. As R.No. 4 is the land donor therefore the Competent Authority 
recommend him for appointment in the interest of Public Service.

5. The appellant has got no cause of action to file instant appeal.

Grounds.

A. Incorrect. The cancellation order of the appellant is according to law and norm of 
justice as she is not land donor/owner of the land.

B. Incorrect. It has been mentioned in the appointment order of R NO.4 that the]
appellant is not land donor. J

C. Incorrect. As explained in Para-B above. I
D. Incorrect. The respondents have acted according to law. I
E. Incorrect. Each & every case has its own merit and circumstances. I
F. Incorrect. The Competent Authority cancelled the appointment order of tH

appellant as she was not land donor and has not provided land for tH 
continuation of the school. H

G. The respondents also seeks permission to advance other grounds at the tim^H 

arguments.
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In the .light of above facts it is most humbly prayed that the appeal may be 

dismissed in favor of the respondents with cost throughout.

Dire^^feucatoT^TA)
Respondent No.1

FATA Secretariat Peshawar

:\Respondent No.2 , Agenoy Education Officer 

Kurram AgencyParachinar
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AFFIDAVIT

We, the above respondents do hereby declare and affirm that the above 

comments are true and correct to^he best of our knowledge and belief that 
nothing has been concealed from this Hon'ble Tribunal.

Respondent Nol. Director Education ( FATA ) 
FATA Secretariat Peshawar

± f'^7

/JRespondent No.2 Agency Education Offiper 
Ag ehcyiEara^ i n a r'tii.urram

-;
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A.l-U)iN,UM.U;i.j,KKUKUA^l AUi'IN <:v.

jlibi Ayi.->li;i C.:nIle.rlvc'r»V s-'idrM uriippointiiient in

■N^n,l4ys.S'J/PAK7AG?Appit':/i;iVdri;^dTrf)7^->'Ij7r ' I^urn.m '
Ou r.sidc-.u orviHa.c S-ndcln c;.stc: I-;iracha is'hcrrL ''' 'U^‘HaiiN;_o

■ >'Ud:i ,\o.2 luwLT Kurram due to land owner in iiP<^ p 
^MhniN.sihk- under the ruic.s purely on coiilr'i.-i } ^'llowiinec.^IkT'
CiKiou OMT cliiirfie: ‘ “‘‘■^'•1 b-iii.s with effect from the date of her

KMS/ CONflT-rirkw

'■evpect of Mst:

;or

11-:

is directed to produce her Medicnl
^^'PeJr; A.H.Q.HospiraJ P;
i 1 e j •

^‘M-tificate from rlie iVIcdical
‘'■^ciiiinir.

;'Ppoinr;nenl i.s purciv rinul 
1 rrminnrinn ;

......... ..............
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BEFORE THE KHYBER PAKHTUNKHWA,
SERVICE TRIBUNAL, PESHAWAR.

Service appeal No.106/2014

Bibi Ayesha Education Deptt:vs

REJOINDER ON BEHALF OF APPELANT

RESPECTFULLY SHEWETH:

Preliminary Objection:

(1-6) All objections raised by the respondents are incorrect and 

Baseless. Rather the respondents are estopped to raise any 

Objection due to their own conduct.
FACTS

1. No comments endorsed byrespondent's department, which means 

they have admitted Para-1 of Appeal as correct. The record has 

already been attached to the main Appeal as Annexure-A.

2. No comments endorsed by respondent's department, which means 

they have admitted Para-2 of Appeal as correct. The record has 

already been attached to the main Appeal as Annexure-b.

3. incorrect. The contents of Para-3 of Appeal are correct. Moreover, 
that the appellant's appointment order was cancelled on the basis 

of "'Land Granf which the Honorable Supreme Court has held as 

''Sale of Public Official" in many cases. Thus, the cancellation order 

is totally the violation of the Supreme Court's Judgment.

4. Incorrect. The contents of Para-4 of Appeal are correct. Moreover, 
that the appellant's appointment order was cancelled on the basis 

of ''Land Grant" which the Honorable Supreme Court has held as 

"Sale of Public Official" in many cases. Thus, the cancellation order 

is totally the violation of the Supreme Court's Judgment.



5. Incorrect. Not replied as per contents of this Para o 

Moreover, Para-5 of Appeal is correct.
■ Appeal.

GROUNDS

A) Incorrect. The impugned order has been passed againstthe law, 
norms of justice and supreme court judgment, where in |such acts 

have been condemned being amounted to sale of public qffice and 

rules.

B) Incorrect. The Appellant has not been dealt in accordance with law. 
Para-B of Appeal is correct.Moreover, 
appointment order was cancelled on the basis of ''Land Grant" 

which the Honorable Supreme Court has held as ''Sale of Public 

Official" in many cases. Thus, the cancellation order is totally the 

violation of the Supreme court's Judgment

C) Incorrect.Not replied as per contents of this Para of Appeal. 
Moreover, Para-C of Appeal is correct.

that the a Dpellant's

D) Incorrect. The contents of Para-D of Appeal are correct.

E) Incorrect. The contents of the Para - E of the Appeal!:; correct. 
Because Supreme Court's Judgment has a value of precedent and 

binding effect on whole country.

F) Incorrect. The contents of Para-F of Appeal are correct.

G) Legal.

It is, therefore, most humbly prayed that the appeal of the 

appellantmay be accepted as prayed for.

APPELLAN T

MST. BIBl AYESHA
THROUGH:

(M. ASIF YOUSAFZAI) 

ADVOCATE, PESHAWAR.



AFFIDAVIT■i.

It is affirmed that the contents of Appeal and rejoinder are true and 

correct to best of my knowledge.

❖

a.ii • \
TI ATTEfttD 

NOTAfrr PUBLIC Deponent
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It is affirmed that the contents of Appeal and rejoinder are true and 

correct to best of my knowledge.

Deponent
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KHYBER PAKHTUNKWA SERVICE TRIBUNAL. PESHAWAR

No. 217/ST Dated 25 / 1 / 2017

To
The Political Agent.
Government of Khyber Pakhtunkhwa, 
Kurram Agency at Parachinar.

\

Subject: - JUDGMENT ;■

I am directed to forward herewitlh a certified copy of Judgement dated 
23.01.2017 passed by this Tribunal on the above subject for strict compliance.

Enel: As above

fSTRAR 
KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL 
PESHAWAR.
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2007 S C M R 296

[Supreme Court of Pakistan]

Present: Sardar Muhammad Raza Khan and Nasir-uI-Mulk, JJ

UMER SAID and others-—Petitioners

Versus

DIS rmCT EDUCATION OFFICER (FEMALE) and others—-Respondent

Civil Petitions Nos.563-P, 564-P, 565-P of 2004, decided on 16th August, 2006.

(On appeal from the judgment, dated 18-5-2004 of the N.-W.F.P. Service Tribunal, Peshawar passed 
in Appeals Nos.2460, 2461 and 2462 of 1997). —

North West Frontier Province Service Tribunals Act (I of 1974)—

fS. 4—Reinstatement without back-benefits—Appointment against land grants—Civil servants
class-lV employees in education department and their services were terminated for the reasonwere

UijU^they^jd not donate lands to the depa^ment—Service Tribunal set aside the termination orders 1 
of civil servants and directed the authorities to adjust "them as^nd when'Vacahcy would exist—Plea ■' 
raised by civil servants was that after setting aside of termination order, they should have been i 
reinstated with back-benefits—Validity—Policy of making appointments against land grants 
tantamount to sale of public office for property—Such appointments were not only against the ' 
Constitution but also were not conducive to public interest and were' void ab inito-Once it was held 
tiiat termination of civil servants was void ab initio, they became entitled to reinstatement with 
back-benefits and could not, despite such decree, be left at the mercy of department for adjustment, 
which might or might not occur or which might or might not be possible—Conclusion arrived at by 
Service tribunal was unlawful and amounted to giving no relief to successful civil servants— 
Supreme Court converted petition for leave to appeal into appeal and set aside the judgment passed . 
by Service Tribunal—Supreme Court reinstated the civil servants with effect from the date of their / 
removal with back-benefits—Appeal was allowed.

was

\

'.X

1993 SCMR 1287 fol.

AlVidi Khan, Advocate Supreme Court with Mir Adam Khan, Advocate-on-Record for Petitioners (in 
all cases).

Khushdil Khan, Additional Advocate-General, N.-W.F.P. for Respondents (in all cases).

Dale of hearing: 16th August, 2006.

JUDGMENT

SARDAR MUFIAMMAD RAZA KHAN, J.— Umer Said, Yousaf Khan and Ali Akhtar having 
been appointed as Class-IV employees in the Education Department on 1-9-1995, 15-6-1993 and 
17-4-1993 respectively, their services were terminated on 19-7-1997 on the only ground that they 

not the donors of land to the department. Through the impugned judgment dated 18-5-2004, the 
learned N.-W.F.P. Service Tribunal Peshawar accepted their appeals against such termination but 
directed the department to adjust the appellants against Class IV vacancies, as and when occur.

were

1 of2
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«

2. The department has not challenged the judgment aforesaid but present appellants have 
this Court seeking leave to appeal on the simple ground that once their terminations were declared 
void ab initio, they were bound to be reinstated with all back-benefits.

3. I'he learned Additional Advocate-General informed that the petitioners have accordingly been 
adjusted with effect from 18-10-2004. Be that as it may, the fact remains that their readjustment 
a fresh appointment for all intents and purposes, having not accounted for the period between 1997 
to 2004.

come to

was

4. this Court in 1993 SCMR 1287 has categorically observed that the policy of making appointments 
against land grants is tantamount to the sale of public office for property, and further, that it was not 
only against the Constitution but also not conductive to public interest. We reiterate that such 
appointments are void ab initio. Amazingly, in the instant cases, the competent authority has, in 
fiagrant disregard of the aforesaid verdict of this Court, had terminated the services of the petitioners 
because they could not donate lands to procure the job.

5. Once it is held that the termination of an employee, is void ab initio, they become entitled to 
reinstatement with back-benefits and cannot, despite such decree, be left at the mercy of the 
department for adjustment, which may or may not occur or which may or may not be possible. The 
conclusion arrived at by the learned Tribunal was, therefore, unlawful and amounted to giving no 
relief to the successful appellants. Consequently, the petitions in hand, after conversion into appeals, 
are hereby accepted and the petitioners are reinstated with effect from the date of their removal, with 
back-benefits.

M.H./U-5/SC Appeal allowed.

i
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2015 P LC(C.S) 151

[Supreme Court of PakistanJ

Present: Anwar Zaheer Jamali, Khiiji Arif Hussain and Amir Hani Muslim, JJ

PROVINCE OF SINDH and others

Versus

GHULAM FAREED and others

Civil Appeals Nos.207-K to 249-K of 2013, decided on 7th February, 2014.

(Against judgments dated 1-8-2013 passed by the Sindh Service Tribunal at Karachi in 
Appeals Nos. 271 to 275 of 2012, 1 to 8, 27 to 42, 45 to 52 of 2013 and judgment dated 17-9-2013 
passed by Sindh Service Tribunal in Appeals Nos. 75 to 80 of 2013)

(a) Sindh Service Tribunal Act (XV of 1973)—

S. 6-A—Limitation Act (IX of 1908), S. 3—Appeal against termination order filed before Sindh 
Service Tribunal—Limitation—Termination order passed by an officer not competent in law to pass 
such an order—Effect—Such termination order would be void and without lawful authority— 
Consequently neither bar of limitation would be attracted nor.period of,limitation would run against 
such order—Appeal'wa^disniissed acchFdi^fv ~ ^ - -

Furqan Habib and others v. Government of Pakistan and others 2006 SCMR 460 ..'•5

distinguished.

(b) Sindh Civil Servants Act (XIV of 1973)—

S. 9—Sindh Civil Servants (Appointment, Promotion and Transfer) Rules, 1973, R. 8-A— 
Appointment of a civil servant on a higher grade on "Ovm Pay and Scale Basis" (OPS)-- 
Legality—Sindh Civil Servants Act, 1973 and Sindh Civil Servants (Appointment, Promotion and 
transfer) Rules, 1973 did not contain any provision which could authorize the Government or 
competent authority to appoint any officer on a higher grade on OPS basis—Any appointment of 
such nature, that too of a junior officer would cause heart burning of senior officers within the cadre 
and/or department—Practice of appointment on OPS basis had always been discouraged by the 
Supreme Court, as it did not have any sanction of law, besides it impinged the self-respect and dignity 
of civil servants who were forced to work under their rapidly and unduly appointed fellow junior 
officers—Allowing such discretion to be vested in the competent authority would offend valuable 
rights of meritorious civil servants besides blocking promotions of deserving officers.

(c) Sindh Civil Servants (Appointment, Promotion and Transfer) Rules, 1973—

---R. 8-A—Appointment to higher grade on acting charge basis—Nature and scope—Appointment 
oi an officer of a lower scale on a higher post on current charge basis was made as a stop-gap 
arrangement and should not under any circumstance, last for more than 6 months—Acting charge 
appointment could neither be construed to be an appointment by promotion on regular basis for any 
purpose including seniority, nor it conferred any vested right for regular appointment—Appointment 
on current charge basis was purely temporary in nature or a stop-gap arrangement, which remained 
operative for short duration until regular appointment was made against the post.

1 or6
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Muhammad Sawar Khan, A.A.-G. Sindh, Adnan Karim Additional A.-G. Sindh, Jalaluddin 
Additional Secretary, Education and Abdul Saeed Khan Ghouri, Advocate-on-Record for Appellants.

Respondents in person

Ghulam Farced (in C. A. No.207-K of 2013).

Shakeel Ahmed (in C. A. No.208-K of 2013).

Waqar Ahmed (in C. A. No.210-K of 2013). 

Ghulam Ali (in C. A. No.21l-K of 2013).

Atta Muhammad (in C. A. No.212-K of 2013). 

Khalil Ahmed (in C. A. No.213-K of 2013).

Ghulam Mustafa (in C. A. No.214-K of 2013).

Imdad Ali (in C. A. No.215-K of 2013).

Saphio (in C. A. No.216-K of 2013).

Abdul Majeed (in C. A. No.217-K of 2013). 

Wali Muhammad (in C. A. No.218-K of 2013). 

Wajid Ali (in C. A. No.219-K of 2013).

Hussain Bahleem (in C. A. No.220-K of 2013). 

Sajjid Ali (in C. A. No.221-K of 2013).

Anwar Ali (in C. A. No.222-Kof 2013).

Feroz Ahmed (in C. A. No.223-K of 2013).

Ayaz Ali (in C. A. No.224-K of 2013).

Zakir Hussain Sahito (in C. A. No.225-K of 2013). 

Muhammad Hayat (in C. A. No.226-K of 2013). 

Shakil Ahmed Khauharo (in C. A. No.230-K of 2013). 

Fakir Muhammad (in C. A. No.231-K of 2013).

Afznl Ali Pathan (in C. A. No.232-K of 2013).

Qamber Ali Jamro (in C. A. No.233-K of 2013).
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Nisar Ahmed (in C. A. No.234-K of 2013). 

Syed Modal Shah (in C. A. No.235-K of 2013).

Ahmed Ali (in C. A. No.236-K of 2013).

Roshan Ali (in C. A. No.237-K of 2013).

Muhammad Ali (in C. A. No.240-K of 2013).

Abdul Qadir (in C. A. No.241-K of 2013).

Izhar Ali (in C. A. No.243-K of 2013).

Shabir Ahmed (in C. A. No.244-K of 2013).

Ashique Hussain (in C. A. No.245-K of 2013).

Haq Nawaz (in C. A. No.247-K of 2013).

Dale of hearing: 7th February, 2014.

ORDER

AMIR HA.NI MUSLIM, J.— These appeals, by leave of the Court, are directed against the 
judgments dated 1-8-2013 and 17-9-2013 of the learned Sindh Service Tribunal at Karachi whereby 
the Service Appeals filed by the respondents were allowed.

Facts material for the disposal of the present proceedings are that on 24-4-2008 several 
vacancies in the Education and Literacy Department, Government of Sindh were advertised in Daily 
Kawish, Hyderabad. Pursuant to such advertisement, the respondents submitted their applications for 
appointment and after fulfillment of codal formalities, the E.D.O., who was the competent Authority, 
in the month of May 2009, issued appointment letters and after completion of formalities, they 
appointed.

2.

were

I he respondents despite joining of their duties, were not paid salaries, therefore, the 
respondents filed a Constitutional Petition on 6th July, 2009. Upon service of notice of the Petition 
the EDO issued back dated Termination Orders, whereby service of all the "appointees, including the 
respondents were terminated w.e.f 6th June, 2009. Against the said Termination Orders, the 
respondents and others filed Constitutional Petition bearing No. D-1759/2009 in the High Court of 
Sindh, Sukkur Bench. The Petitions were allowed and the Termination Orders were set aside. After 
the judgment of the learned Sindh High Court (Sukkur Bench), after issuance of the fresh show-cause 
notices to the respondents and other appointees, the same EDO again terminated the services of the 
respondents and other appointees in pursuance of the show-cause notices which, according to the 
respondents, were never served upon them. According to the respondents, the show-cause notices 
were issued on 19-1-2010 and the Termination Orders were issued on 3-5-2010.

Against their terminations, the respondents preferred C.P. No.221 of 2010 before the learned 
High Court of Sindh, Sukkur Bench, whereby the order in nature of quo warranto was prayed. It was 
contended before the learned High Court that the office of EDO (Education) Khairpur fell vacant 
or about 3-6-2009. The District Co-ordination Officer, Khairpur by an order dated 5-6-2009 allowed 
Amanullah Bhayo to look after the charge of EDO (Education) Khairpur in addition to his own duties

4.

on

3 of6 1/23/2017 12:40 PM
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- with immediate effect till posting of some other officer by the Government of Sindh. Since then 
Amanullah Bhayo continued to hold the charge of EDO (Education) Khairpur. It was pleaded before 
the learned High Court that District Co-ordination Officer did not have the authority to appoint any 
person either to hold office of EDO (Education) or to discharge the functions of that office, 
iheietore, Amanullah Bhayo was holding office of the EDO without lawful authority. The 
respondents in the Petition prayed for a writ of quo warranto seeking declaration that the office of 
EDO (Education) Khairpur was vacant and further prayed that all the acts done and orders passed by 
Amanullah Bhayo as EDO (Khairpur) be declared void ab initio.

TTie learned High Court, after hearing the parties reserved judgment on 12-4-2010 and on 
27-4-2010 had announced the judgment reaching the following conclusion:-

"In view of what has been stated in the foregoing we are of the opinion that a case was made 
out for issuing a writ of quo warranto. We hold that the Impugned order of the DCO, Khairpur dated 
5-6-2009 whereby additional charge of the office of EDO (Education) was given to the respondent. 
No.3 was without lawful authority. This would ordinarily have led to the petition being accepted, and 
a declaration that the said office was vacant. However, certain developments have been brought to 
our attention since we heard the matter and reserved judgment on 12-4-2010. While reserving 
judgment, we had also directed that the competent authority be asked to take immediate steps to 
appoint a permanent incumbent to the said office. On 27-4-2010, the learned AAG placed on record 
certain documents with reference to this part of our order of 12-4-2010. There is firstly a letter dated 
14-4-2010 by means of which the respondent No.3 relinquished charge of the office of EDO 
(Education). There is then a notification dated 15-4-2010 issued under the hand of the Chief 
Secretary to the Provincial Government by means of which the respondent No.3 was transferred and 
posted with immediate effect as EDO (Education) in his own pay and scale. Finally there is a 
"resumption report" dated 19-4-2010 by means of which the respondent No. 3 has confirmed taking 
charge of the office of EDO (Education) in terms of the notification of 15-4-2010."

Ihe learned High Court for the aforesaid reasoning did not issue writ of quo warranto, inter 
alia, on the ground that Amanullah Bhayo vide Notification dated 15-4-2010 issued by the 
Competent Authority was assigned charge of EDO (Education) on OPS basis. The said officer on 
assuming the charge by virtue of the Notification dated 15-4-2010, on 3-5-2010 issued Termination 
Orders of the respondents. The respondents preferred Departmental Appeals before the Secretary 
Education and Literacy Department, but the same were not decided and in the meanwhile 
respondents preferred C.P.No.D-l(sic.) of 2010 before the learned Sindh High Court challenging 
their Termination Orders of 3-5-2010. On 18-3-2011, the learned High Court allowed the said 
Constitutional Petition, which judgment of the learned High Court was challenged before this Court, 
fhis Court on 2-12-2011 with the consent of the parties, set aside the judgment of the learned High 
Court and remanded the matter to the learned High Court to decide the issue of maintainability of the 
1 ctition. On remand the learned High Court dismissed the Petition of the respondents, inter alia, on 
the ground that the Petition was barred under Article 212 of the Constitution. On 21-12-2012, the 
respondents preferred Service Appeals before the Service Tribunal at Karachi, which appeals ’ 
heard and allowed vide impugned Judgments dated 1-8-2013 and 17-9-2013. The appellants being 
aggrieved have preferred these appeals, by leave of the Court.

5.

6.

were

7. It is contended by the learned Additional Advocate-General Sindh that the learned Sindh 
Service Tribunal has no powers to condone the delay in filing of the time barred Appeals of the 
respondents. He further contended that the provisions of sections 5 and 14 of the Limitation Act 
inapplicable to the Service Tribunal and in support of his contention has relied upon the judgment of 
this Court in the case of Furqan Habib and others

are

V. Government of Pakistan and others (2006 
SCMK 460) in which it was held that limitation in time-barred Appeals cannot be condoned by the 
Service Tribunal by resorting to the provisions of Section 14. He further contended that the order

4 of 6
1/23/2017 12:40 PM

http://pakistanlawsite.com/LawOnline/law/content21.asp?Casedes=


Case Juclj<’cinciu http://pakistanlawsite.com/LawOniine/law/content2 l.asp?Casedes=...

' terminating the services of the respondents was passed on 3-5-2010 whereas, on 21-12-2012, the 
Appeals were filed before the learned Service Tribunal, which appeals on the face of it were barred 
by time. The learned Service Tribunal overlooking the judgment of this Court, referred to 
hereinabove, has entertained these appeals and condoned the unexplained delay, which alone is 
sufficient ground to set aside the impugned judgments.

The learned Assistant Advocate-General next contended that Amanullah Bhayo was posted 
by the D.C.O as E.D.O. in his own pay and scale (OPS) and his posting was challenged but in the 
intervening period the defect was cured and on 15-4-2010 he was appointed as E.D.O on O.P.S basis 
by the Competent Authority. According to the learned Law Officer, the objection in regard to the 
appointment of Amanullah Bhayo as E.D.O. was cured on 15-4-2010. Therefore, on 3-5-2010 he 
being E.D.O. was competent to issue the Termination Orders of the respondents.

We have heard the learned Law Officers and have perused the record. The learned Service 
j'ribunal has not condoned the delay in filing of the time barred Appeals by resorting to the 
provisions of section 5 and or section 14 of the Limitation Act, on the contrary the Tribunal has 
taken a view that Termination Orders were issued by Amanullah Bhayo, who was not the competent 
Authority on 3-5-2010, as he was in BS-19 and was posted as E.D.O on O.P.S basis. The Tribunal has 
proceeded on the premise that since the Termination Orders were issued by an Officer who was in 
BS-19 and not by an officer of BS-20, therefore, it declared the Termination Orders of the 
respondents as void and without lawful authority. Consequently, neither bar of limitation would be 
attracted nor period of limitation would run against such orders. We endorse this view of the learned 
Service Tribunal.

8.

9.

10. We have also examined the view taken by this Court in the case of Furqan Habib relied upon 
by the learned Law Officer, which judgment is distinguishable on facts. In the first place, section 6-A 
ol the Sindh Service Tribunals Act, 1973 permits the application of the provisions of sections 5 and 
14 of the Limitation Act to the appeals preferred before the Sindh Service Tribunal. Secondly in case 
of l-urqan Habib the original order challenged before the Tribunal was neither a void order nor an 
order without jurisdiction, therefore, the bar of limitation was applicable in such cases whereas in the 
case in hand as noticed in the preceding para the termination orders having been issued by an officer 
not competent in law, therefore, such orders being void, would not attract the bar of limitation.

11. We have inquired from the learned Additional Advocate-General to show us any provision of 
law and or rule under which a Civil Servant can be appointed on higher grade/post on OPS basis. He 
concedes that there is no specific provision in the law or rule which permits appointment on OPS 
basis. I-Ie, however, submitted that in exigencies the Government makes such appointments as a stop 
gap arrangement. We have examined the provisions of Sindh Civil Servants Act and the Rules framed 
thereunder. We do not find any provision which could authorize the Government or Competent 
Authority to appointment any officer on higher grade on "Own Pay And Scale Basis". Appointment 
of the nature that, too of a junior officer causes heart burning of the senior officers within the cadre 
and or department. This practiee of appointment on OPS basis to a higher grade has always been 
discouraged by this Court, as it does not have any sanction of law, besides it impinges the self respect 
and dignity of the Civil Servants who are forced to work under their rapidly and unduly appointed 
fellow officers junior to them. Discretion of the nature if allowed to be vested in the Competent 
Authority will offend valuable rights of the meritorious Civil Servants besides blocks promotions of 
the deserving officers.

At times officers possessing requisite experience to qualify for regular appointment may not 
be available in a department. However, all such exigencies are taken care of and regulated by 
statutory rules. In this respect, Rule 8-A of the Sindh Civil Servants (Appointment, Promotion and 
■fransfer) Rules, 1974, empowers the Competent Authority to appoint a Civil Servant on acting

12.
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charge and current charge basis. It provides that if a post is required to be filled through promotion 
and the most senior Civil Servant eligible for promotion does not possess the specific length of 
service, appointment of eligible officer may be made on acting charge basis after obtaining approval 
of the appropriate Departmental Promotion Committee/Selection Board. Sub-Rule (4) of the afore- 
referred Rule 8 further provides that appointment on acting charge basis shall be made for 
lasting for more than 6 months and for vacancies likely to last for less than six months. Appointment 
of an officer of a lower scale on higher post on current charge basis is made as a stop-gap 
arrangement and should not under any circumstances, last for more than 6 months. This acting charge 
appointment can neither be construed to be an appointment by promotion on regular basis for any 
purposes including seniority, nor it confers any vested right for regular appointment. In other words, 
appointment on current charge basis is purely temporary in nature or stop-gap arrangement, which 
remains operative for short duration until regular appointment is made against the post. Looking at 
the scheme of the Sindh Civil Servants Act and Rules framed thereunder, it is crystal clear that there 

scope of appointment of a Civil Servant to a higher grade on OPS basis except resorting to the 
provisions of Rule 8-A, which provides that in exigencies appointment on acting charge basis can be 
made, subject to conditions contained in the Rules.

vacancies

IS no

13. We, in the circumstances, hold that Amanullah Bhayo, who was a junior officer of BS-19 
amongst his colleagues, as it appears from the record, was not competent even in exigency to be 
appointed in BS-20 as, E.D.O. on OPS basis, nor was he otherwise competent being an officer 
working on OPS basis to exercise powers of BS-20 officer as E.D.O. to issue termination orders of 
the respondents. The Government cannot confer powers of Competent Authority to Amanullah 
Bhayo, who was not eligible for promotion and otherwise junior amongst the officers of his scale and 
cadre working in the department.

The above are the reasons for our short order dated 7-2-2014, which reads as under:-

"Heard learned Additional Advocate-General Sindh on behalf of the appellants. For the 
to be recorded separately, the connected appeals are dismissed, however, with the 

observations that since the respondents have not performed any duty during the intervening period 
they will not be entitled for the back benefits from the date of their appointment letters till the 
judgment of the Tribunal dated 1-8-2013. In addition, it is left open for the appellants that they may 
take fresh appropriate action against the respondents, if they so chose, but strictly in accordance with 
law and for this purpose impugned judgment of the Tribunal will not come in their way."

MWA/P-5/SC

14.

reasons

Appeals dismissed.
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J999 SCMR2308

[Supreme Court of Pakistan]

Present: Ajmal Mian, C. J., Sh. Riaz Ahmed and Ch. Muhammad 
Arif, JJ

GIIAZl—Appellant

versus

M. ABDUL KHALIQ and others—Respondents

Civil Appeal No. 716 of 1995, decided on 12th March, 1999.

(On appeal from the judgment/order of the N.-W.F.P. Service Tribunal, 
N.-W. R P., Peshawar, dated 28-9-1994 in Appeal No. 176 of 1993).

North-West Frontier Province Service Tribunals Act (I of 1974)—

—-S. 4—Constitution of Pakistan (1973), Arts. 2-A, 27, 38 & 212— 
Appointment made on reeommendation of Member, Provincial 
Assembly-Appointments made against the 
appointments provided by law—Legality—Appointment of a person as 
Laboratory Attendant in a school in B.P.S. 1 on the recommendation of 
M.P.A. was challenged by another person (appellant) who claimed 
preferential right for appointment on that post on recommendation of 
his uncle who allegedly had donated land for the construction of said 
school—Representation of other person (appellant) was accepted and 
appointee's services were terminated and said other person (appellant) 
was appointed in his place—Appointee after availing Departmental 
remedy approached Service Tribunal, which 
reinstatement-validity —Ministers, Members of National and 
Provincial Assemblies, all were under an oath to discharge their duties 
in accordance with Constitution of Pakistan and law—Service .laws 
had provided mechanism for appointments which should be 
transparent, fair and just providing equal opportunity to all on basis of 
merits—Allocation of quotas to Ministers, M.N.As./M.P.As. and 
appointments made thereunder were illegal ab initio—Appo_intment on 
basis of recommendation of M.P.A. was illegal and.other,person,also 
had no vested right to claim his appointment against post of Laboratory 
•Attendant in'the:School'simpIydn~,the~>asirof beihglimhmeeof dormr'^ 
^f land Tor Ahe ^chpol—Judgment of Service Tribunal was set aside 
with direction’that appointment against the post be made on merits in 
open competition.

mechanism for

ordered his

Munawar Khan v. Niaz Muhammad 1993 SCMR 1287; Abdur Rashid 
V. Riazuddin 1995 SCMR 999; Said Badshah v. Government of 
N.-W.1‘.P. PLD 1995 Pesh. 164 and Mushtaq Ahmad Mohal 
Honourable Lahore High Court 1997 SCMR 1043 ref.

V.

Qazi Muhammad Anwar, Advocate Supreme Court and Muhammad
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Zahoor Qureshi, Advocate-on-Record (absent) for Appellant. 

Respondent No. 1 in person (absent).

Tjaz M. Khan, Additional Advocate-General, N.-W.F.R for 
Respondents Nos.2 to 4. .

Date of hearing: 12th March, 1999.

.TXJDGMENT

AJMAL MIAN, C.J.—This is an appeal with the leave of this Court 
against the judgment, dated 28-9-1994, passed by the learned 
N.-W.F.R Service Tribunal, Peshawar (hereinafter referred to as the 
Iribunal), in Appeal No. 176 of 1993 filed by respondent No. 1 against 
termination of his service with effect from 23-2-1993, allowing the 
same and reinstating him in service.

Ihe brief facts are that respondent No. 1, on the recommendations of 
an M.RA., was appointed as Laboratory Attendant in BPS-1 
Government High School Himat, Tehsil and District D.I. Khan by order 
dated 24-12-1992. The appellant claimed that one Allah Bakhsh, his 
uncle, had given six Kanals of land for the construction of the School 
building and nominated him for service. He, therefore, filed a 
representation against the appointment of respondent No. 1 claiming 
preferential right for appointment on the recommendation of the donor 
of the land. The above representation was allowed and in consequence 
respondent No. I's services were terminated w.e.f 23-2-1993 and the 
appellant was appointed in his place. Respondent No. 1 being aggrieved 
by the above order, after availing of the departmental remedy, 
approached the Tribunal by way of above appeal which was allowed. 

, thereupon, the appellant filed the petition for leave to appeal which 
was granted to consider as to whether in view of the judgment of this 
Court in the case of Munawar Khan v. Niaz Muhammad (1993 SCMR 
1287 relevant at 1287), respondent No.l could have been reinstated as 
admittedly he was appointed on the recommendation of the M.R A. 
Reliance was also placed on the case of Abdur Rashid v. Riazuddin 
(1995 SCMR 999).

None has appeared for respondent No. 1 though he has been served. 
Whereas Mr. Ijaz M. Khan, learned Additional Advocate-General, 
N.W.F.R, represented official respondents 2 to 4.

Mr. Ijaz M. Khan's submission was that even the appellant has 
preferential right to claim the appointment against the above post 
the basis of being nominee of the donor of the land. In this regard he 
has invited our attention to para. 7 of the above judgment in the case 
of Murtawar Khan v. Niaz Muhammad (supra). He has relied upon the 
following observation in the judgment of a learned Single Judge of the 
Peshawar High Court in the case of Said Badshah v. Government of 
N.W.F.R, (PLD 1995 Peshawar 164):—

"8. Before parting with the judgment I may add that Government

no
on
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appointments should always be made on the basis of merits considering 
it as a sacred trust of the public. Any deviation from the rules of 
appointments can result in chaos and as such no discipline can be 
maintained. "

Qazi Muhammad Anwar, learned counsel for the appellant, in support 
of his submission, has referred to the following portion from the above 
judgment in the case of Munawar Khan v. Niaz Muhammad (supra):-—

"8. As regards the allocation of quota of posts to the local M.P.As or 
M.N.As for recruitment to the post, we find it offensive to the 
Constitution and the law on the subject. The Ministers, the Members of 
National and Provincial Assemblies, all are under an oath to discharge 
their duties in accordance with the Constitution and the law. The 
service laws designate, in case of all appointments, a departments: 
authority competent of make such appointments. His judgment and 
discretion is to be exercised honestly and objective in the public 
interest and cannot be influenced or subordinated to the judgment of 
anyone else including his superior. In the circumstances, allocation of 
such quotas to the Ministers/M.N.As/M.P.As, gild appointments made 
thereunder are all illegal ab initio and have to be held se by all Courts. 
Tribunals and authorities.

He has also referred to the case of Abdur Rashid v. Riazuddin (supra) 
in which the law enunciated in the case of Munawar Khan v. Niaz 
Muhammad (supra) was reiterated.

The law enunciated by this Court in the case of Munawar Khan v. Niaz 
Muhammad (supra) seems to be in consonance with clause (1) of 
Article 27 of the Constitution read with Para, (b) of Article 38 of the 
Constitution. It may be observed that clause (1) of Article 27, inter 
alia, provides that no citizen otherwise qualified for appointment in the 
service of Pakistan shall be discriminated against in respect of any 
such appointment on the ground only of race, religion, caste, sex, 
residence or place of birth. Whereas Para, (b) of Article 38 (which 
Article is a part of the chapter relating to the Principles of Policy) lays 
down that the State shall provide for all citizens, within the available 
resources of the country, facilities for work and adequate livelihood 
with reasonable rest and leisure. The above provisions are to be read in 
conjunction with Article 2A which, inter alia, provides that sovereignty 
over the entire Universe belongs to Almighty Allah alone, and the 
authority which He has delegated to the State of Pakistan through its 
people for being exercised within the limits prescribed by Him, is a 
sacred trust. Viewing the above case in the above Constitutional 
background, it becomes apparent that the Ministers, the Members of 
National and Provincial Assemblies, all are under an oath to discharge 
their duties in accordance with the Constitution and law. The 
laws provide the mechanism for appointments which should be 
transparent, fair and just, providing equal opportunity to all on the 
basis of merit. The allocation of quotas to the Ministers/M.N;As 
/M.P.As and appointments made thereunder are illegal ab initio and 
have to be held so by all Courts as was held by this Court in the case of

service

3 ofS
1/23/2017 12:40 PM

http://pakistanlawsite.com/LawOnl


Case Judgement http://pakistanlawsite.com/LawOnline/law/content21 .asp?Casedes=...

Munawar Khan . Niaz Muhammad (supra).

Ii will not be out of context to mention that the question as to how 
appointments are to be made by the State functionaries including 
■hidiciary has been recently dilated upon with reference to Article 27 of 
the Constitution in the case of Mushtaq Ahmad Mohal v. Honourable 
Lahore High Court (1997 SCMR 1043). It may be pertinent to 
reproduce paragraphs 20 and 26 of the above judgment, which read as 
follows:

"20. We may observe that Article 27 of the Constitution is to be read in 
conjunction with inter alia Articles 2A, 18 and 25 of the Constitution. 
Aforesaid Articles 2A and 18 of the Constitution have already been 
referred to hereinabove. Whereas above Article 25 of the Constitution 
guarantees that all citizens are equal before law and are entitled to 
equal protection and that they shall not be discriminated on the basis of 
sex alone. Inter alia the above Articles of the Constitution 
designed, intended and directed to bring about an egalitarian society 
based on Islamic concept of social justice.

are

We may state that in view of the above factual position, namely, that 
the period of twenty years mentioned in proviso 1 to clause (1) of 
Article 27 had expired on 13-8-1993, the High Court could not have 
invited applications for the above 14 additional vacancies for the posts 
of Civil Judges-cum-Judicial Magistrates on zonal basis as it would 
have been violative of aforesaid clause (1) of Article 27 of the 
Constitution. "

"26. ITie abovequoted paras, of the aforesaid judgment of the Federal 
Shariat Court are apt to the controversy in issue. It is manifest that the 
Holy Qur'an inter alia enjoins that there is no difference between the 
individuals of mankind on the basis of race, colour and territory and 
that all human beings are equal in the eyes of Allah. The fittest person 
who is strong and trustworthy is to be employed. It is evident that the 
concept of zone or quota system runs counter not only to the above 
clause (1) of Article 27 read with Article 2A and Article 25 of the 
Constitution, but also to the Commandment of Allah as ordained in the 
1-loly Qur’an. We may observe that the quota system has not served 
Pakistan interest but on the contrary, it has generated parochial and 
class feelings resulting into disunity."

fhe appointment of respondent No.l on the basis of the 
recommendation of an M.P, A. is also violative of the law enunciated in 
the case of Mushtaq Ahmad Mohal v. Honourable Lahore High Court 
(supra)

Hie upshot of the above discussion is that neither respondent No. 1 nor 
the appellant had any vested right to claim appointment against the 
above post of Laboratory Attendant. The judgment of the Tribunal is 
set aside and the department is directed to make appointment against 
the above post on merit in open competition.
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I1.I1T./G-39/S
accordingly.

Order

i
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2015 SC MR 795

(Supreme Court of Pakistan]

Present: Anwar Zahecr Jamali and Ejaz Afeal Khan, JJ

KAZLI HAKEFZM and another—Petitioners

versus

SECRETARY STATE AND FRONTIER REGIONS DIVISION ISLAMABAD and others - 
Respondents

Civil Petitions Nos. 418 and 707 of 2012, decided on 8th February, 2013.

(On appeal against the judgment dated 19-1-2012 passed by Federal Service Tribunal, 
Islamabad in Appeals Nos.766(P)CS/2010 and 814(P)CS/2010)

(a) Service Tribunals Act (LXX of 1973)—

—-S. 5(1)—Limitation Act (IX of 1908), S. 3—Constitution of Pakistan, Art. 185(3)—Federal 
Service Iribunal, order of— Order not passed in accordance with law—Void order, limitation 
against—Scope—Promotion—Temporary employee promoted in preference to regular employees 
against the law—Contention of respondent that present petition should be dismissed on the grounds 
of limitation—Validity—Respondent was a temporary contract employee and he was working as 
such at the time he was promoted—-Question as to how could the respondent rank senior and how he 
could be given preference over the employees who were regularized much earlier were questions 
which had not been answered either in the impugned judgment of the Service Tribunal or by the 
respondent—Present case was not a case where the matter could be set at rest by invoking the 
piovisions regulating limitation—Courts of law were not supposed to perpetuate what was unjust and 

j.n^air by exploring explanation fo~r^ act which'was prima facie^against,law.and thus void—Courts 
^slmiid rather explore ways and means for undoing what was unfair and unjust—Even wherTtitT 

question of limitation,-if at'all,-created'any impediment in thFfair"7djudi^tion*f ThTcase," to 
^bcMooked' ffom'such^angl^f vision-~-Controversy' ur^d befoTrthT Service Tribunal in the present 

case had not been considered and decided in its correct perspective—Remand of the present
incvitable---Supreme Court, thus, converted petition for leave to appeal into an appeal, set aside 

the impugned judgment of Service Tribunal and sent the case back to the Service Tribunal for 
decision afresh in accordance with law.

Utility Stores Corporation of Pakistan Limited v. Punjab Labour Appellate Tribunal and 
others PLD 1987 SC 447 ref.

case
was

(b) Administration of justice—

—-Person/institution exercising executive,-judicial or quasi-judicial power—Order of—Order not 
passed in accordance with law—Non est order— Scope—Repository of executive, judicial or quasi
judicial power'was required to act in accordance with law—For the very condition for the 
conferment of such power was that such repository had to act in accordance with law—If and when 
such repository would go wrong in law it would go outside its jurisdiction, and order thus passed 
would be non est—Such order could not be protected simply because the repository of such power, 

, had the power to pass such order.
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"Discipline of law" by Lord Denning pages 74 and 76 ref.

Abdur Rehman Siddiqui, Advocate Supreme Court for Petitioners (in C.P. 418 of 2012).

Shoaib Shaheen, Advocate Supreme Court for Petitioners (in C.P. 707 of 2012).

Ejaz Anwar, Advocate Supreme Court for Respondents Nos.2, 3 and 4 (in C.P. 418 of 2012).

M.S. Khattak, Advocate-on-Record for Respondents Nos. 1 to 4 and 6 (in C.P. 707 of 2012).

Syed Arshad Hussain Shah, Additional A.-G. Khyber Pakhtunkhwa for Khyber Pakhtunkhwa 
on Court’s Notice.

Date of hearing: 8th February, 2013.

JUDGMENT

EJAZ AFZAL KHAN, J.—These petitions for leave to appeal have arisen out of the 
judgment dated 19-1-2012 of the learned Federal Service Tribunal, Islamabad, whereby it dismissed 
the appeals filed by the petitioners.

Learned counsel appearing on behalf of the petitioners contended that the learned Serviee 
I ribunal while disposing of the appeals filed by the petitioners did not consider the entire spectrum of 
the controversy and as such has failed to deliver a fair and just finding in this case. The learned 
counsel next contended that when the respondent was admittedly a temporary employee, he could 
not have been promoted to the next higher scale particularly when the petitioners being eligible by all 

were side tracked by brushing aside all the recognized canons of law and propriety. A finding 
thus handed down, the learned counsel added, cannot be maintained.

We have gone through the entire record carefiilly and considered the submissions of the 
learned counsel for the parties.

The record reveals that respondent was a temporary employee and he was working as such at 
the time he was promoted. Though his services were ex-post facto regularized on 25-9-2008, yet at 
the relevant time he was an employee on contract to all intents and purposes. How could he rank 

and how he could be given preference over the employees who were regularized much earlier 
are the questions which have not been answered either in the impugned judgment or by the learned 
counsel for the respondents.

3Tie learned AAG sought the dismissal of these petitions mainly on the ground of limitation 
but to our mind, it is not a case where the matter can be set at rest by invoking the provisions 
regulating the limitation. Whether the order promoting respondent No.4 to the next higher scale could 
be held to be free from the traits and trappings of a void order is a question which has deep bearing 
on the fate of the case. The learned Service Tribunal has not examined this question in its correct 
peispective. It has tried to draw a distinction between an illegal and void order but it appears to have 
taken too myopic a view of the subject. It cannot be ignored altogether that a repository of executive, 
judicial or quasi judicial power is required to act in accordance with law. For the very condition for 
the conRrment of such power is that it has to act in accordance with law. If and when it would go 
wrong in law it would go outside its jurisdiction. An order thus passed would be non-est. Such order 
cannot be protected simply because the repository of such power, has the power to pass such order. 
Lord Denning m his well known book the Discipline of law, while commenting on orders of this 
nature at page 74; observed as under:--

2.

means

4.

senior

5.
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"This brings me to the latest case. In it I ventured to suggest that whenever a tribunal goes 
wrong in law, it goes outside the jurisdiction conferred on it and its decision is void, because 
Tarliament only conferred jurisdiction on the tribunal on condition that it decided in accordance with 
the law".

Another paragraph of this book at page 76 also merits a keen look which reads as under:-

"I would suggest that this distinction should now be discarded. The High Court has, and 
should have, jurisdiction to control the proceedings of inferior courts and tribunals by way of judicial 

When they go wrong in law, the High Court should have power to put them right. Not only in 
the instant case to do justice to the complainant. But also so as to secure that all courts and tribunals, 
when faced with the some point of law, should decide it in the same way. It is intolerable that a 
citizens rights in point of law should depend on which judge tries his case, or in what court it is 
heard. Ihe way to get things right is to hold thus: No court or tribunal has any jurisdiction to make 
error of law on which the decision of the case depends. If it makes such an error, it goes outside its 
jurisdiction and certiorari will lie to correct it."

review.

an

6. In the case of Utility Stores Corporation of Pakistan Limited v. Punjab Labour Appellate 
'fribunal and others (PLD 1987 SC 447), the Hon'ble Supreme Court held as under:-

It is not right to say that the Tribunal, which is invested with the jurisdiction to decide a 
particular matter, has the jurisdiction to decide it "rightly or wrongly" because the condition of the 
grant of jurisdiction is that it should decide the matter in accordance with the law. When the Tribunal 
goes wrong in law, it goes outside the jurisdiction conferred on it because the Tribunal has the 
jurisdiction to decide rightly but not the jurisdiction to decide wrongly. Accordingly, when the 
tribunal makes an error of law in deciding the matter before it, it goes outside its jurisdiction and, 
therefore, a determination of the Tribunal which is shown to be erroneous on a point of law can be 
quashed under the writ jurisdiction on the ground that it is in excess of its jurisdiction."

Even otherwise, the Courts of law are not supposed to perpetuate what is unjust and unfair by 
exploring explanation for an act which is prima facie against law and thus void. They should rather 
explore ways and means for undoing what is unfair and unjust. Even the question of limitation, if at 
all, cieated any impediment in the fair adjudication of the case, has to be looked from such angle of 
vision. When considered in this background, we are constrained to hold that the controversy urged 
before the Service Tribunal has not been considered and decided in its correct perspective. Remand 
of the case would thus be inevitable. We, therefore, convert these petitions into appeals, set-aside the 
impugned judgment and send the case back to the learned Service Tribunal for decision afresh in 
accordance with law.

7.

MWA/F-3/SC Case remanded.
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2016 SC MR 460

[Supreme Court of Pakistan]

Present: Ijaz Ahmed Chaudhry and Mushir Alam, JJ

SENATE through Chairman—Petitioner

Versus

SITAIITQ AHMED KHAN—Respondent

Civil Petition No. 2515 of 2015, decided on 17th November, 2015.

(Against judgment dated 11-6-2015 of Federal Service Tribunal, Lahore, passed in Appeal No 
238(L)/CSof2013)

/
(a) Civil service—

—-Deputationist, absorption of—Pensionary benefits—Unlawful notification—Employee of 
statutoiy' body [National Construction Limited (NCL)] not having the status of "civil servant" sent on 
deputation to Senate Secretariat—Notification for permanent absorption of such deputationist in 
Senate Secretariat issued without approval from competent authority/Chairman Senate—Such 
notification was unlawful and void ab initio—Further, deputationist was not entitled to pensionary 
benefits because deputationisfs parent department (NCL) was not a pensionable organization, and 
thus his services in parent department (NCL) could not be counted towards his pension with respect 
to Senate Secretariat, and because he had also been compensated in terms of advance increments to 
protect him from any loss arising due to disentitlement from pensionary benefits—Case was 
remanded to Service Tribunal for decision afresh.

Respondent, who was working as Director, National Construction Limited (NCL) was inducted in the 
Senate Secretariat in BS-20. Subsequently, a summary was got prepared and also put up, ordaining 
that "his services in his parent department will count towards his seniority in the Senate from the date 
ol^ promotion to Director Grade equivalent to BS-20 of Government scales". Said notification 
issued despite the fact that summary moved in such regard was not approved by the competent 
authority/Chairman Senate. Significantly respondent was working as Acting Secretary Senate, and 
without formal approval of the Chairman Senate/competent authority, the notification for permanent 
absorption of the respondent in Senate Secretariat in BS-20 and for counting of his service in the 
parent department was issued. Notification in question was thus issued unlawfully and was void ab 
initio.

was

i

Perusal of U.O. No.F.4(l)R-2/2006-527, dated 03.11.2006, showed that NCL was a company having 
Its own pay scale and service rules and its employees were not civil servants and their pay on 
appointment to a civil post under the Government was not protectable under the prescribed policy of 
Government, chculated vide Finance Division's O.M. dated 12.08.2002 and also that NCL was not a 
pensionable organization having Contributory Provident Fund Scheme for its retiring employees, 
therefore, the service rendered in NCL by respondent could not be counted towards his pension [in 
terms of Article 361 of Civil Service Regulations (CSR)].To protect the respondent from loss due to 
disentitlement of pensionary benefits, the Finance Division recommended that the respondent be 
compensated through grant of six advance increments. Chairman Senate accordingly approved six 
premature increments to the respondent. Question then that when the respondent had beenarose
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* compensated by means of six premature increments, how pensionary benefits could be awarded to 
him. furthermore, the (unlawful) notification for respondent's permanent absorption did not mention 
anything about his pensionary benefits.

Supreme Court remanded the case to Service Tribunal for decision afresh.

(b) Civil service—

"—Void notification—Not enforceable.

(c) Civil service—

-—Void order^nghfication—Nodimitation was prescribed to competently and successfully challenged 
such an order/notification. *

(d) Locus poenitentiae, principle of—

--Scope and application—Fraud—Principle of locus poenitentiae was meant to condone a bona fide 
mistake and could not be pressed into service for reaping the benefit of any fraud or to camouflage 
the same.

Sajid Ilyas Bhatti, DAG and Rana Mazharul Haq, Dy. Secy, for Petitioner. 

Aftab Alam Rana, Advocate Supreme Court for Respondent.

Date of hearing: 17th November, 2015.

Oiy)ER

IJAZ AHMED CHAUDHRY, J.—Through this petition, the petitioner-Senate of Pakistan 
has sought leave to appeal against judgment dated 11.06.2015 whereby the Federal Service Tribunal, 
Lahore, while allowing the Appeal No.238(L)/CS of 2013, filed by the respondent Shahiq Ahmad 
FChan, set at naught the Notification and order of Appellate Authority dated 10.03.2011 and 
26.07.201j, respectively and also directed the petitioned to grant pensionary benefits to the 
respondent, in accordance with the notification dated 20.10.2004.

3he terse details of the facts obtaining between the parties, are that the respondent was 
working as Director in National Construction Limited (Public Limited Company and hereinafter to be 
referred as NCL) under the administrative control of Ministry of Housing and Works, Government of 
Pakistan, Islamabad. His services were requisitioned by the petitioner for appointment, on 
deputation, as Director General, Public Relations (BS-20) in the Senate Secretariat, Islamabad. The 
respondent accordingly joined the aforesaid position and subsequently vide notification dated 
18.10.2003, he was permanently absorbed in BS-20 in the Senate Secretariat w.e.f 29.09.2003.
1 hereafter, another notification was issued on 20.10.2004, whereby the competent authority directed 
that "services of the respondent in his parent department will count towards his seniority in the 
Senate". On 18.11.2005, the respondent was appointed as Additional Secretary Senate (BS-21) and 
superannuated on 21.10.2010.

2.

ITie respondent deposited Rs.2,80,897/- on account of over payment of salaries to him and 
then he was directed to deposit Rs.3,97,814/- in the office of AGPR on account of G.P. Fund and 
Rs.4,50,555/- in the State Bank on account of pension contribution. The respondent filed a writ 
petition before learned Islamabad High Court, Islamabad, which was dismissed on 25.11.2008. In 
order to assail the said order, the respondent filed CPLA No. 173/2009 before this court, which was
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- disposed of, vide order dated 27.10.2009, diverting the Respondent to approach Federal Services 
Tribunal for remedy. ITie respondent filed Appeal No.l3(R)CS of 2010 in Federal Service Tribunal, 
Islamabad. It was decided on 24.11.2010 and the matter was remanded to petitioner/Chairman 
Senate for deciding the status of the respondent and his claim to seniority in presence of the 
notification of 20.10.2004. The petitioner issued another notification dated 10.03.2011 whereby the 
earlier notification of 20.10.2004 was withdrawn. The departmental appeal, filed by the respondent, 
was also rejected vide order dated 6.10.2013.

4. The respondent filed appeal before Federal Service Tribunal, Camp Office, Lahore, which 
was allowed vide judgment dated 11.06.2015 and the notification of 10.03.2011 and order of the 
Appellate Authority dated 26.07.2013 were set aside and the petitioner/Chairman Senate of Pakistan 
was directed to grant the pensionery benefits to the respondent in accordance with notification of 
20.10.2004. The petitioner felt aggrieved therefrom and has brought this petition, seeking leave to 
appeal.

Mr. Sajid Ilyas Bhatti, learned DAG contends that the respondent was not a civil servant at 
the time, when his services were requisitioned from NCL. He could not have been inducted as such 
in the Senate Secretariat, Islamabad. He was not working on a pensionable post. After absorption, his 
previous service would not have been counted under the law and he was also not entitled to claim 
seniority on account of his previous service in NCL. It is further submitted that the respondent 
working as Acting Secretary in the Senate Secretariat, when he got prepared a summary for his 
absorption in the Senate Secretariat, per paras Nos. 32, 33 and 65, but the then Chairman Senate did 
not approve the summary and para No.67 shows that he posted a query "why this, pi. discuss". 
Learned DAG maintained that despite the development, the respondent managed to get issued 
direction for issuance of revised notification as per para 68 of the summary, without any approval of 
the Chairman Senate/Competent Authority. It is submitted that the previous service of the appellant 
in NCT. could not be reckoned for the purpose of seniority and pensionery benefits. The notification 
and order of the Appellate Authority issued on 10.03.2011 and 06.07.2013 were passed after 
observing lawful procedure. No illegality has been committed by the petitioner.

The learned DAG has raised serious objections on the judgment of the Federal Service 
Iribunal, passed on 11.06.2015 and stated that the observations, recorded by FST that proper 
opportunity of hearing was not afforded to the respondent before issuance of the notification and 
order of the Appellate Authority and that such stance is not supported from the record, as the 
respondent was heard in person by the Acting Chairman Senate on 22.07.2013, before passing the 
order on 26.07.2013. It was in compliance with the order dated 18.12.2012, passed by the learned 
Lahore High Court, in Writ Petition No.31121/2012. It is submitted that Federal Services Tribunal, 
while setting aside the order and notification mentioned above, did not take into consideration the 
facts available on the record and erroneously recorded its finding to blame the petitioner for not 
providing the opportunity of hearing to the respondent and that even if it is presumed that the 
respondent was not heard prior to the disposal of his departmental appeal, Federal Service Tribunal 
was not justified in passing an order for grant of pensionery benefit to the respondent and to restore 
the notification dated 20.10.2014. At the worst, it could remand the matter to the petitioner for a 
fresh decision on merits. That, Federal Service Tribunal showed colourful exercise of power. That the 
notiOeation dated 20.10.2004 was void and had been manipulated by the respondent, therefore, had 
to be withdrawn and the judgment of the Federal Service Tribunal is meriting to be set aside.

The learned counsel for the respondent contended that the petitioner has twisted the facts. In 
luct, no, opportunity of hearing was provided to the respondent before passing the order dated 
10.03.2011. Similarly, the notification of 20.10.2004 was defended, as the same had been issued to 
letlect the order of the Competent Authority. The petitioner did not initiate any measures during the 
past so many years and the respondent has been targeted in the backdrop of some personal grudges,

5.

was

6.

7.
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- but only after his superannuation. The learned counsel added that no proceedings could have been 
initiated against the respondent, in view of the bar, contained in section 54-A of the Fundamental 
Rules. Reliance has been placed on the judgment of this Court reported as 2000 SCMR 1864 
whereby it was pronounced that the services rendered in statutory body can be taken into 
consideration for the grant of pensionery benefits. That the whole proceedings, prior to the 
notification and order dated 10.03.2011 and 26.07.2013, respectively had been solemnized in a 
lawful manner and the petitioner was divested of any legal justification to pass an order on 
26.07.2013 for withdrawal of the notification dated 20.10.2004. It was prayed that the leave may not 
be granted as the judgment of the learned Federal Service Tribunal is impregnable on any legal 
ground.

8. We have heard the learned counsel for the parties and also had the opportunity of appraising 
the record. The respondent was inducted in the Senate Secretariat in BS-20, vide notification dated 
18,10.2003. A few months later, a summary was got prepared and also put up, ordaining that "his 
services in his parent department will count towards his seniority in the Senate fiom the date of 
promotion to Director Grade equivalent to BS-20 of Government scales". Needless to state that in the 
said notification of 20.10.2004, there is absolutely no mentioning of the pensionery benefits. The 
version of the petitioner is that the said notification of 20.10,2004 was without any lawful basis. The 
summary was moved to this effect, but it did not fancy the Chairman Senate and he had posted a 
query "why this, pi. discuss", meaning thereby that the summary had not been approved by the 
Competent Authority which was none other than the Chairman Senate. It is also significant that the 
respondent was working as Acting Secretary Senate, during those days and without formal approval 
of the Chairman Senate/Competent Authority, the notification for permanent absorption of the 
respondent in Senate Secretariat n BS-20 and for counting of his service in the Parent Department 
was issued, lire crux of the controversy lies in the legal status of this notification. The cardinal 
question, cropping up in this case, was that whether notification dated 20.10.2004 had been issued 
lawfully. Incidentally the answer is in the negative. Without approval of the Competent Authority, the 
respondent could neither be permanently absorbed in Senate Secretariat nor his previous service, 
counted for the purpose of seniority. It is manifest in the circumstances that the notification dated 
20.10.2004 was void ab initio as the same had been issued without any legal authority and the 
beneficiary was none other than the respondent who was working as Acting Secretary Senate during 
those days.

9. We have also noticed that the Office Memorandum was issued by the Finance Division, 
Government of Pakistan on 22.10.1985, wherein the guidelines have been provided to meet such 
eventualities, as had arisen in this case. The contents of the same are available in para No.l(iii) of 
said O.M. It is to be read in juxtaposition with U.O. No.F.4(l)R-2/2006-527, dated 03.11.2006, 
whereby it was observed that NCL is a company registered in the Security and Exchange 
Commission of Pakistan under the Companies Law, having its own pay scale and services rules and 
its employees were not civil servants and their pay on appointment to a civil post under the 
Government is not protectable under the prescribed policy of Government, circulated vide Finance 
Divisions O.M. dated 12.08.2002 and also that NCL is not a pensionable organization having 
Contributory Provident Fund Scheme for its retiring employees, Therefore, the service rendered in 
NCL could not be counted towards pension in terms of Article 361 of Civil Service Regulations 
(CSR) and that the respondent was of the view that he should not sustain a loss on account of his 
basic pay and m this backdrop, the Finance Division recommended that the respondent be 
compensated through grant of six advance increments in the light of F/R 27. The Chairman Senate 
approved six premature increments to the respondent w.e.f 29.09.2003. The question arises that 
when the respondent had been compensated by means of six premature increments, how the 
pensionery benefits could be awarded? It is evident from the above reference that the advance 
increments were sanctioned in favour of the respondent w.e.f 29.09.2003, keeping in view the facts 
that he was disentitled for pensionary benefits. Furthermore, the grant of pensionery benefits could
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not be envisioned from the notification of 20.10;2004.

10. We have perused the impugned judgment dated 11.06.2015, passed by Federal Service 
Iribunal, Lahore, carefully. In para 8, the Members of Federal Service Tribunal conceded that there 
was factual and legal controversy about the notification of 20.10.2004. Though there is some 
confusion of the date apparently in the minds of the members, who cited the date as 10.03.2011, 
whereas it was to be 20.10.2004 and observed that no regular inquiry had been conducted, which, in 
fact, was needed. The question falls for determination that when the very basis of the notification is 
in controversy, how the same could be sustained on legal premises. It was ineluctable course, in the 
circumstances, for the Federal Service Tribunal to precisely determine the sanctity of the notification 
of 20.10.2004 before taking pains to crucify the notification of 10.03.2011 which was meant for the 
withdrawal of the notification of 20.10.2004. A void notification cannot be enforced, From the facts 
and circumstances of this case, the allegation of forgery is also made out, to which the petitioner did 
not advert, for unknown reasons. The respondent appears to be beneficiary of notification of 
20.10.2004 and could have been dealt with accordingly.

This Court has held repeatedly that no limitation is prescribed to competently and 
successfully challenged a void order/notification. We are also astonished to note that the Federal 
Service Tribunal passed a direction to the petitioner to grant pensionery benefits to the respondent in 
accordance with the notification dated 20.10.2004. In fact, there was no reference of any pensionery 
benefits in the notification of 20.10.2004. Such observations by Federal Service Tribunal are perverse 
and based on misreading of the record. Wrong mentioning of the dates in paras Nos. 8 and 11 apart, 
there was absolutely no justification for such decision, which was passed in an arbitrary and 
capricious manner. It demonstrates colourful exercise of power and is shorn of any judicial

In the impugned judgment, there was import of the principle of locus poenitentiae to 
the respondent. We are constrained to observe that the principle is meant to condone a bona fide 
mistake and not to be pressed into service for reaping the benefit of any fraud or to camouflage the 
same. ITie members of the Federal Service Tribunal were not justified in the circumstances to invoke 
the principle of locus poenitentiae, in the fact and circumstances of this case.

Besides the legal status of the notification of 20.10.2004, some other controversies like the 
status ol the respondent as civil servant while serving in NCL, right of pensionery benefits as such 
and the reckoning of his service in NCL for the purpose of seniority in the Senate Secretariat are also 
involved, which have not been comprehensively adverted to in the impugned judgment, passed by 
the Members of Federal Service Tribunal on 11.06.2015 in a perfunctory manner and their judicial 
approach is leaving much to be desired. Keeping in view the observations recorded hereinabove; the 
listed petition is converted into appeal and allowed. Consequently, the impugned judgment passed on 
11.06.2015 by Members of Federal Service Tribunal is set aside. The Appeal No.238(L)/CS/2013 is 
remanded with the direction that the learned Chairman Federal Service Tribunal will entrust this 
Appeal to a Bench at Islamabad for decision within a period of three months, in accordance with law 
and keeping in view the above observations.

However, it is directed that the observations made hereinabove regarding the conduct of the 
Members of the Service Tribunal, who have passed the impugned judgment, dated 11.06.2015, will 
be transmitted to the concerned quarters for necessary action, in accordance with law. The same will 
also be placed before the Hon'ble Chief Justice of Pakistan for perusal and necessary action.

MWA/S-2/SC

11.

acumen.

12. rescue

13.

14.

Case remanded.
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[giipreime Court of Pakistan]
;

Pi-esent: Ifiikhar Muhammad Chau 

raja khan—Petitioner

dhty, C.J. Raja Fayyaz Ahmed and Ch. Ijaz Ahmed, JJ

\l0\c) ^tdfK cWw>vsv-eM>

Versus
f ■ SUPPLY COMPANY (WAPBA) andFAISALABAD ELECTMCI^IANAGER (OPERATION)

o liners—Respondents

Civil Petition No. 636 of 2009, decided on 21st May, 2009.
Fedctal Service Tribunal, Islamabad, in Appeal No.

(Against the judgment dated 11-2-2009 passed by the 

445(R) CE of 2005).
(a) Removal from Service (Special Powers) Ordinance (XVH of 2000)-

..-Ss. 34 & 10-Constitution of Pakish^ fl;2-D£S^ofsecMd"'S2toert^ appeal as not ' 

of first departmental appeal ., j jjjjrits as weU as its being tpe barred-^^StX'f--
competent—pisrnissal , mandate® >:9<lthf9hid6tAjf S. .AiOf Serv^
Pefi&pei; had ; liDaftatiDm--Petitioner during

^Tribunals'Act> i973 absence as^any as ei^t times—Petitioner by

PLD 1978 SC 220 and NawabPLD 1971 SC 376; Mst. Amina Begum's caseSdSI^SfcLe PLD 1973 SC 236rel.case

(b) Constitution of Pakistan

-—Art
for interference by Supreme Court.

Ch. Muhammad Azim's case 1991 SCMR 255 rel.

(c) Constitution of Pakistan—

—Art. 212(3)—Concurrent findings of fact by App:Uate Authority 

Supreme Court would not interfere with such findings.

Iftikhar Ahmed Malik's case 2005 SCMR 806 rel.

(d) Service Tribunals Act (LXX of 1973)

. 212(3)-5ervice T*unal, finding of-VaMity-Such finding being finding of fact would not call

and Service Tribunal—Validity-—
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appellant has challenged the same in due course of 

time. The earlier Notification varying the terms 

and conditions of service of the appellant, was 

communicated to the appellant nor appellant 

aware of it either, therefore, the same was not 

challenged. The reservation of the post only for 

Civil Engineers is squarely discriminatory and 

malafide to deprive the appellant being senior-

never

was

most and eligible for promotion to the next higher

impugned Notification isgrade, therefore, 

violative of the law and thus not sustainable.

Incorrect. As explained above, however, the appeal 

of the appellant was well within time and has 

wrongly been rejected.

5.

Incorrect. The Representation of appellant was 

rejected in violation of the law.
6.

IncoiTect.7.

Grounds:

misconceived. Appellant has not been treated in 

accordance with law.
A.

Being not replied hence admitted.B.

Misconceived. PHE equally and invaiiablyC.
requires the expert hands of both Engineers and foi

that reasons in the earlier rules both were equally

but the impugnedeligible' for promotion 

Notification was issued malafide which nas
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/^--Departmental appeal being time-barred—Effect—Appeal before Service Tribunal would not be 
/.-npetent.

4

i-.,

Chariman PIA and others v. Nasim Malik PLD 1990 SC 951; Muhammad Aslam v. WAPDA and others
2007 SCMR 513 and Government of PaBstan through Secretary, Establishment Division v. Bashir 
Ahmad Khan PLD 1985 SC 309 rel

s(e) Limitaltionii—

—Appeal, if required to be dismissed for being time-barred, then its merits need to be discussed. 

Khan Sahib Sher Muhammad Mir's case 1987 SCMR 92 rel.

(If) Comstnitutiom o f Pakistan—

—Art. 212(3)—Constitutional jurisdiction under Art. 212(3) of the Con^itution—Discretionary in 
ciiaracter. >'•

(g) ComstntuntSoE off Paldstan—

—Arts. 185(3) & 212(3)—Grant of leave to, appeal by Supreme Court—Discretionary. 

Ghulam Qadir Khan's case 1986 SCMR 1386 rd.

(Sa) Coinistitiatloiii off Pakistan—

-—Arts. 199 & 212(3)—Void order—Constitutional jurisdiction of High Court and Supreme Court-— 
Scope—Such jurisdiction im^t be refused-,, if same was.meant to enable petitioner to circumvent 
provisions of law of limitation or if he was stopped by his conduct from challenging order.

Muhammad Ismail’s case 1983 SCMR 168; Abdur Rashid's case 1969 SCMR 141 and Wali Muhammad's 
case PLD 1974 SC 106 rel.

Haider Hussain, Advocate Supreme Court and M.S. Khattak, Advocate-on-Record for Petitioner.

Nemo for Respondents.

'
• A:

C)MDER •

CM. IJAZ AHMED, J.—Raja Khan, petitioner, seeks leave to appeal against the impugned judgment 
dated 11-2-2009 whereby the learned Federal Service Tribunal, Islamabad, dismissed.his appeal on merits 
as well as time-barred.

2. Detailed facts have already been mentioned in the impugned judgment. However, necessary facts out 
of which the present petition arises are that petitioner was appointed as Chowkidar with the respondents 
establishment from April, 1985. Show cause notice dated 23-2-2004 under section 5(4) of the Removal 
from Service (Special Powers) Ordinance, 2002 along with statement of allegations was served upon the 
petitioner containing the following charges:—

2off^ 2/27/2014 9:051
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Correct to the extent that Hr= Sikandar Khan has been promoted to the 

post of Chief Engineer (BPS-20), the appellant is the next senior most 
officer, however, being Mechanical Engineer, he is not eligible for 

promotion to the post of Chief Engineer (BPS-20) as per existing Service 

Ruies of PHE Department. It may be noted that the PHE/being Civil 
oriented Department, requires the effective knowledge of Civil 
Engineers for key positions.

4 Incorrect. The Service Rules of PHE Department were reframed in 2007 

in the merged Works 8i Services Department on the basis of its 

requirements wherein only Civil Engineers were declared eligible for 

promotion to various positions in its hierarchical structure. However, 
special amendments in the Services Rules were made vide Notification 

dated 06-12“2010, wherein against Serial No.2 and 3, in Column No.5, 

the word and brackets, “(Civil) were deleted and thus the appellant, 

being the Mechanical Engineer, was granted access for promotion to 

the post of Superintending Engineer (BPS-19). It may be noted that in 

order to avail the benefits from the said Rules for promotion from BPS 

17-19, the appellant remained silent and has now challenged the same 

so that the rules could be twisted for his persona! benefits. The post of 
. Chief Engineer (BPS-20), being the controlling officer for execution, 

supervision, maintenance and operation of Water SupplySchemes 

across the Province, was purely reserved for promotion of Civil 
Engineers in the best public interest. The appointment rules in vogue 

make only Civil Engineers eligible for appointments in PHE Department 
which further nullity the standpoint of the appellant

Incorrect. The Services Rules were reframed in 2007 wherein the 

Mechanical Engineering Degree Holders ware barred from promotion. 
The appellant was serving In the department and had better knowledge 

of the new Service Rules. However, he did not agitate / resist against 
these Rules. On bifurcation of Worlcs Si Services Department into CSiW 

8i PHE Departments, the Sen/ice Rules of 2007 were re-notified for the 

newly established PHE Department known as PHE Department's 

(Recruitment 8i Appointments) Ruies 2010. Against these rules, the 

appellant filed appeal to the Chief Secretary Khyber Pakhtunkhw^a. This 

appeal of the appellant was time barred. However, the competent 
authority, after thorough consideration, rejected the appeal of the 

appellant. The appellant was informed accordingly.

/
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charged with(1) Whereas you Mr. Raja Khan, Cho«kidar PESGO ^PDA) Jhang Cirele Jhang are 

misconduct as per statement of allegations attached.

,2, A„d *,,».. b.» ot—r
T° '"Stem”S(“~a““2W2 *henM iupoitto»«•»)«

Show cause whhin 15 days 6om the date of receipt of this
(3)

ulated atove, it would be presumed tha^t
. The case shalliQ rpreived from you within the time, stip .... ,

offer and/or you have willfully declmed to do so(4) If no response is
either you have no defence to ,
then be decided on 'ex parte' without further reference.

circumstances.
As per report of Mr. Shahzad Nasir, :Tdephone 17-^^^^

the undersigned.
already so many times

PsUitioner submitted reply to the “^'‘^^^j^^P^sonalh'L^^awarded major penalty
account of illness. The competent auftonty after prow^^^^ P^^^ 29-3-2004. Petitioner being
ol' compulsory retirement from , A appellate authority who dismissed the same
aggrieved filed departmental " -niereafter the petitioner filed another appeal before the
as time barred vide order
Managing Director Power on 8-12-2004 which^s di^, under the rules. Petitioner being aggrieved 
that there is no P~~ ^ Z vM Servihe Tribunal, Islamabad, on 12-4-2005 which
51^Sir^S2^t^d,ll-2-20^^ Hence the presentpetition.

are

on

was

3, L..n»l .o-»l to to — tot Ito* gj S,*™ to
29-3-2004 .was passed by mcOmpetetitaufliority, therefoic,the^ ^^^ therefore, no
lawful authority. He further urges ‘^at W^d ord®-
limitation would run against such type of order. to this aspect of tlie case, therefore, the

4. We have ^ven our anxious consideration to *®^®°“^^“dons^oP^®^®™®d^“g^ petitioner
:and perused the record. It is "“/dmitted fact *at show^oa^^^^ therein it is specificaUy
"Sr^pltri/roXanL^^^^^ has to file departmental appeal withm
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. p»«*ed period of iS day.. He

on
"It is to inform you that your appeal under reference does not merit consideration as there is no 

provision of second appeal "further appeal" under the rples.

5. The le.,»d Servie. Tdb- h.d dghd, co„" 
to diismiss his appeal as time-barred ^ g appeal to
accoimt of non availability of any provision under the the assistance of the
dismissal of the first appeal. We have also to the conclusion
learned counsel of the petitioner. We do not fmd any in pma 7 of the impugned
arrived at by the learned Service Tnbunal with regard to the f '^ g f ^ct would not
judgment. It is settled principle of law tha| totog Azim case (1991
call for interference by this Coiirt as bw ^jj. the concurrent findings of fact arrived at
SCm 253). Even otherwise this Court does not the power under Article ■

“ by the departmental authorities and l^^^^ed serw , t> gQg-) jt jj settled proposition of
2l2(3) of the Constitution. See IftiWtar .Ahn^d
law that when an appeal of the employee was time pto„ouncements of this Court. See

V. WAPDAand

Khan (PLD 1985 SC 309). The'relevant observation is as follows.-

ohita-d hi. fh.. co„p,d»y
October, 1974, which was decided on 3 6 • . . ^ section 4 of the Service Tribunals
could be challenged within 30 days before before the
Act. If the appellant chose not to file; an ^ “'J^ '^.Xot^ve him another cause of
same authority who had ^ h^ making-the representation this second
action to file an appeal under section 4. The period m ^ g excluded as
or any other representation after the decision o ® by the respondent in
of right in counting of filing an appeal before the Tribunal under
that behalf was decided on 13-6 19 , review he made another representation
section 4 within 30 days of tto final order p processing of the subsequent
which caused further delay. The peno _ And there beingho condonation on any good

'd».?M«, - oi«iy te b^d »d .hd- tav.
been dismissed accordingly."

6. Th. dppe.. .fp.«»» w™ 

th(j limitation. See:—

Muhammad's case (1998 SCMR 1354)

Messrs Raja Industries' case (1998 SCMR 307)
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Mst. Sirajun-Munira's case (1998 SCMR 785)

7. It is admitted fact that JhTwta to'^’disimssed on

learned Service Tribunal has considered the case ” nalty of compulsory retirement
is pertinent to mentiori here &at .the “®P®^®“ .*t^| p^„,isiment awarded by the responde^^^

ir dated 29-3-2004. The petitioner had ^ ^ ^ed for payment of his pension^
to his conduct on the basis.of subsequent events Hg^pension cto within three months after his
Vienefit to the respondents. Petitioner got settled fas pn „ 3, jeceived his monthly pension SeS 1 received Rs.155,733 as 4-2005 This faet was also noted
regularly. Petitioner preferred appeal before the Se Service Tribunal was justified to di^^

SS S« MS,. A* »•

vide order

220). . 10 of the impugnedhighlighted by the Service Tribunal in para
8. The conduct of the petitioner has been hi 
judgment which is reproduced herein below.

■Ws have s»n phoed on m«oni nmto msSSd .bso,»=

“sS -
year (1995). a 912G') is discretionary m
settled principle of law that constitutional i^Jdicto ^^der^

his conduct from challenging of ordeSee.-

Muhammad IsmaiVs case (1983 SCMR 168)

Abdur Rashid's case (1969.SCMR.141)

Wali Muhammad case (PLD 1974 SC 106) ^ ^oned
10 aeping « to '1“ P«“»“ T:tl™S'otS'‘p.atK. ™ «“ to””

.w
Syed Raunaq Ali's case (PLD 1973 SC 2.16).

9. It is

1, in ,«« of wl«l ta. boo. dtonnyd

‘Ss;=:rr- —- p—•" ■“
2/27/2(
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