11.03.2019

Counsel for the appe'llaﬁt' ﬁresent. Mr. Muhammad Jan,

| Deputy District Attorney alongwith Mr. Atta Ur Rehman, SIi(Legél)

- for respondents present. Arguments heard and record perused.

Vide our detailed judglhent of today of this Tribunal placed

on file, the appeal is accepted, impugned order dated 07.01.2014 and

the appellant is reinstated in service. The respondents are directed to

~ conduct de-novo enquiry within a period of sixty days after the date

of receipt of this judgment. The issue of back benefits shall be
subject to the outcome of the de-novo enquiry. The appeal is _'
disposed. off accordingly. Parties are left to bear their own cost. File

be consigned to the record room.

Announced:
11.03.2019

‘ RN
(Ahmad Hassan)
Member

(Hamid arooq Durrani)
~ Chairman




05.10.2018 Mr. Arbab Saiful Kamal Advocate submitted wakalat
nama in favor of appellant. Mr. Zia Ullah learned Deputy

. District Attorney for the respondents present. Being freshly

: engaged learned counsel for appellant secks adjournment..

Adjourned. To ‘come up for arguments on 05.11 2018 before

DB, S |
' y
e &' T
(Ilussain Shah) . (Muhammad [{amid Mughal)
Member ~~ Member ,
05.11.2018 " Due to retirement of Hon'ble Chairman,l the

Tribunal is defunct. There_foré, the case is adjourned. To

come up on 31.12.2018. Nt/

/4
READER
. S :

28.12.2018 | Miss Uzma Syed, Advocate junior to counsel for
appellant and  Addl. AG alongwith Attaur Rahman,
S. I(Legal) for the respondents present.

-Rejoinder on . beha]f of the appeﬂant has been
© submitted Which_ is placed on file. To come up for arguments
on 13.03.2019 before the D.B.

-
- Léé,; N )

Member




U e,

,.\

~

A IO 04 2018 _ Counsel for the appellant and ‘Mr. Zlaullah DDA for

B reSpondents present .-Rejomder sub;nltted. Counsel- for the

~appellant seeks adjournment. Adjourned. To come up for afgnlnents

| " 0n 20.06.2018 before D.B. S
N (Ahmad Hassan) (M.\Hamid Mughal)
Member . - Member
20.06‘.20‘1 8 . Counsel ;for the 'appellant and Mr. Muhammad =Jan

‘ Deputy Dlstrlct Attorney for the respondents present Learned
'counsel for the appellant seeks adjournment Granted To
- come up for _zn-gu_m_ents on 20.07.2018-beforeD.B.

(Ahmafd Hassan) (Muhammad Amin Khan kUndi)

Member = o s oo Member

i . .
; .

20.07.2018 - ,4 I;m to engagement of the underslgned in Judsmal pror‘cedmg
buforu S.B. further proceeding mg case in hand could not be

conducted. To come on 12.09. 201 B , CV /(

Member (J}

| 1 2;0§l2018. v Since 12 Septelnner 2018 has been deelared as pubiic
‘ ' holiday on account of Muharam Ul ‘Hera'm; Therefore,' the
~case is adjourned.- To come up for the same on

§olo=1

.

" Reader




13.11.2017

04.12.2017

12.02.2018

v -

‘ v
i

-

Appellant in person present. Mr. Kabir Ullah
Khattak, Addl: Advocate General alonngﬁi :K/Ir Atta—uf—
Rahman, ASI for the respondents present. Written répfy not
‘submitted. Requested for further adjournment.j Adjourned. To
‘come up for written reply/comments'on 04.12.2017 before

S.B.

S

o (Gui‘m%han)

Member

Appellant in persori present. M. 1@\">'Q(%Hi?0®\dq
W\'\Q}) h&%\s‘{}l Advocate General Atta-ur-Rahman. S|
for respondents present. Written reply submitted. To come up

for rejoinder and arguments on 12.02.2018 belore D.13.

S

((}G‘lf%(han)

Mcember (12)
3
Appellant in person prescnt.  Mr. Riaz Paindakhel, .
Assistant AG for the respondent present. Counsel for the appellant
is not in attendance due to general strike of the bar. To come up

l’oi' rejoinder and arguments on 10.04.2018 before D.B.
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12.10.2016 - ~ Counsel for the petitioner and Mr. Muhammad Jan,
Depuiy District Attorney alongwith Attaur Rahman, S.I
(Legal) for the respondents present. Arguments heard and

record perused.

This is a review petition against the order dated
28.5.2015 whereby the service appeal of the petitioner was
dismissed under Rule 10 of the Khyber Pakhtunkhwa Service

 Tribunal Rules, 1974 due to non deposit of process fee and

security.

The learned -counsel for the appellant argued that this - .
Tribunal has the jurisdiction to review its earlier order and in

this regard he relied upon two judgments reported as 2011-

;Q\/ - SCMR-1410 and 2012 PLC (C.S) 793.

; f\f) On the other hand, the learned District Attorney argued
:,:"‘ ;’1 : that there is no power of Review with this Tribunal in view of
; /’} judgment reported as 2004-PLC(C.S)527.

The present petition has been filed by the petitioner for
restoration of appeal dismissed on 28.05.2015 for non deposit
of security and process fee. This Tribunal is afraid that the
learned counsel for the 'petitioner should have applied for the

" restoration of the‘éppeal dismissed for non deposit of security
and not for the review of the said order. Without discussing
merit of power( of rev‘iew-of this Tribunal the Tribunal has the
jurisdiction to restore the appeal in exercise of powers
conferred under Order IX Rule 2 read with Rule 4 of the
Code of Civil Procedure, 1908. The reason is that the Code of
Civil | Procedure is applicable to the proceedings of this
Tribunal in view of Section 7 of the Khyber Pakhtunkhwa
Service Tribunal Act, 1974. The jurisprudential principie of

application of general procedural Code is that when special
statute provides a procedure then general procedure is not to
be followed. But when special statute is silént about any
procedure then general procedure shall come into play. If we ...

go through the Service Tribunal Act, 1974 and rules made .




there under there is no provision for restoration of an appeal
dismissed for non deposit of security and process fee. In such
event this Tribunal has no other option but to resort to the

Order IX mentioned above.

The period of limitation for such application is 30 days

under Article 163 of the Limitation Act. In the ends of justice

this Tribunal converts the present review petition into petition -

under Rule 4 of Order IX of the Code of Civil Procedure,

1908.

Now this Tribunal is to see whether sufficient cause has

been shown by the petitioner for setting aside the dismissal

order dated 28.05.2015. In this regard the learned counsel for

the petitioner referred to an FIR dated 28.3.2015 registered in -

Police Station Saru Shah, District, Mardan in which the
present petitioner was complainant and was injured and
remained in hospital right from 28.03.2015 to 30.3.2015. The

order for deposit of security was made by this Tribunal on

'25.3.2015 and he was asked to deposit the security and

_process fee within 10 days but during these 10 days he met an
accident and was admitted in hospital. The present petition
for restoration having been filed within 30 days of the order
of dismissal is also within time. The same is accepted and the
order of dismissal dated 28.05.2015 is set aside. The appeal
may be entered in the relevant register on its old number and
the appellant is directed to deposit security and process fee

‘within 10 days. Thereafter, notices be issued to the

respondents. To come up for written reply/comments on -
13.11.2017 before S.B-

mad Hassan) ( ad Khan)
Member . Chairman

ANNOUNCED
12.10.2017




y; |
18.08.2017

LA

Appellant in person presenf. Mr. Atia—ur—Rehman, S.h-
alongwitﬁ Mr. Mu»hammad Jan, Deputy District Attorney for the
respondents present. Appellant seeks adjournment on the ground
that his ‘counsel is nolt avaiiab!e today. Adjourned. To come up for

arguments on 12.10.2017 before D.B.

o -

'(Muhammad Amin Khan Kundi) (I_VIu ammad Hamid Mughal)

Member (}) : Member (1)




\r"

12.12.2016 Since 12" December, 2016 has been declared as a public
holiday an account of 12" Rabi-ul-awal. Case is adjourned to

11.04.2017 before D.B.

11.04.2017 ' Counse! for the appellant present. Mr. Atta-ur-Rehman, S.I
(legal) alongwith Mr. Ziaullah, Government Pleader for the
~ respondents also present. Learned counsel for the appellant requested

for adjournment. Adjourned. To come up for arguments on application

on 27.07.2017 before D.B. , )
| _(Am) (Muhammad Amin Khan Kundi)
Member - Member
27.07.2017 ~ Counsel for the appellant and Asst: AG alongwith Mr. Atta |

ur Rehman, S.I for respondents present.' Counsel for the appellant

seeks adjournment. Adjourned. To. come up'for arguments on

18.08.2017 before D.B.
N

(M. Hainid Mughal)
(Ahmadd Hassan) Member -
Member .




g %@\33 26.08.2015 . Petitioner in person and Mr. Muhammad Ghani, S.I (legal)

alongwith -Addl: A.G for respondents present. Requested for

adjournment. To come up for reply and arguments on 24.11.2015

before S.B.
Chir_man
24.11.'2015 . : quther'of the petitioner and Mr. Muhammad Ghani, S.|

alongwifh Addf: A.G for respondents present. Reply submitted. To i

Cha‘qrman

13.04.2016 Clerk to counsel for the appellant and Mr. Muhammad Ghani,

come up for argua'nénts before D.B on 13.4.2016.

S.I alongwith Mr..Ziaullah, GP for respondents present. Clerk 1o
counsel for the appellant requested for adjournment as counsel for
the appellant is not available today in Tribunal. To come up for

arguments on application on A/é- & [L . '}

&
Member M-ﬁn)be_r

16.08.2016 Applicant in persona and Mr Muhammad Gﬁani, SI
alongwith Mr. Ziaullah, GP for respondent present. vAppllicant
requested for adjournment as his counsel is not available. To come

up for arguments on application on 12.12.2016.

|
E
}
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FORM OF ORDER SHEET
Court of
Review Petition No. 57 /2015
S.No. Date of order Order or other proceedings with signature of judge or Magistrate
‘ proceedings ’
1 ' 2 3
1 02/06/2015 The Review Petition submitted by Mr.Muhammad Karim
through KHanzada Ajmal Zeb Khan Advocate may be entered in the
relevant Register and put up to the Court for proper order piease;
: REGISTRAR “
2- §— R — Iy This Review Petition be put up before S. Bench
| on_9Q 3"&5’—‘){“]'\ | ‘
CHA%E(JMAN
3 09.06.2015 Petitioner with counsel present. Notice to respondents
be issued for 23.6.2015 before S.B. Record be also requisitioned
~ for the date fixed.
' %
\ ' C%n
A 23.06.2015 Petitioner in person and Addl: A.G for respondents
- present. To come 'up for reply and arguments on 26.8.2015
before S.B.
Cha%a/n_
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.PESHAWAR

Appeal No. 1057/2014

‘Date of Institution ...11.08.2014
Date of Decision ... 11.03 .2019

Muhamamd Karim S/o Fazal Rahim R/o Naray Kandar, Fazalabad, Post Office
Khadi Killi, Tehsil Takht Bhai, District Mardan. Sepoy no. FC-2835 Dist: Mardan.

(Appellant)
VERSUS '
" D.1.G Mardan Region-1, Mardan and two others. ' (Respondents)
ARBAB SAIF UL KAMAL, ‘
Advocate _ ---  For appellant.
MR. MUHAMMAD JAN
Deputy District Attorney --- For respondents.
MR. AHMAD HASSAN, | -~ MEMBER(Executive)
MR. HAMID FAROOQ DURRANI ---  CHAIRMAN

JUDGMENT

AHMAD HASSAN. MEMBER.- Arguments of the learned counsel for the

parties heard and record perused.

" ARGUMENTS

2. Learned counsel for the appel]arit'argued that on the basis of ex-parte.
disciplinary proceedings, he was awarded major pénalty of dismissal from service
w.e.f. 03.11.2013 vide impugned order dated 07.01.2014. He filed departmental

appeal, which was dismissed on 08.07.2014, hence, the present service appeal.

- The appellant fell ill seriously and was advised bed rest by the doctor. Record of .

medical prescriptions is annexed with the service appeal. As the appellant was not

associated with the enquiry proceedings and mandatory provisions of law/rules




were flouted by the respondents. Show cause notice was not served on the
appellant Which is a serious violation of the preécribed procedure duly backed by
the numerous judgments of the superior courts which rendered the ensuing
proceedings as illegal/unlawful. Opportunity of personal hearing before passing of
impugned order was a basic requirement of rules was also not observed, hence,
these procgedings lacked the backing of law/rules. Reliance was placed 'on case
law reported as 1987 PLC (C.S) 335, 2012 SCMR 165, 2006 SCMR 434 and 2008

SCMR 214,

3. On the other hand learned Deputy District Attorney argued that the
appellant remained willfully absent from duty without permission o.f the
competent authority. He failed to adopt proper procedure of 'submitting proper
application for grant of medical leave duly supported by medical certificate,

Punishment was awarded to the appellant after fulfiliment of codal formalities.

CONCLUSION

4. The appellant was proceeded departmentally and thereafter major penalty
of dismissal from service was awarded to him vide impugned order dated
07.01.2614. It would not be out of place to mention here that the said proceedings
were conducted at the back of the appellant. Total period of absence comes to fifty
eight days. The appellant fell ill and was unable to submit application for grant of
medical leave, however, medical prescriptions €tc are available on the case file
and those in the absence of proper verification cannot be termed as fake/bogus. On

the strength of 2008 SCMR 214, wherein it was held that availing of medical leave”




without permission could not be considered an act of gross misconduct entailing

major penalty of dismissal from service.

5. In addition to above mandatory re-quirements of rules pertaining fo issuance
of show cause'inotice and opportunity of personal hearing were Violated, hence,
entire subsequent proceedings were illegal and unlawful. It also deprived the
appel'lant to submit proper defense which was his basic fundamental right under

Article-4 and 10-A of the Constitution of the Islamic Republic of Pakistan 1973.

6. As a sequel to above, the appeal is accepted, impugned order dated
07.01.2014 and the appellant is reinstated in service. The respondents are directed

to conduct de-novo enquiry within a period of sixty days after the date of receipt

-of this judgment. The issue of back benefits shall be subject to the outcome of the

de-novo enquiry. The appeal is disposed off accordingly. Parties are left to bear

their own costs. File be consigned to the record room.

(AHMAD HASSAN)
\\ . ’ MEMBER .
(HAMID FAROOQ DURRANI)
. CHAIRMAN

ANNOUNCED
11.03.2019 '



11.03.2019

1 *

Cqﬁnsgl for the appellant present. Mr. Muhammad Jan,

Depu,t);/ District Attbrn'ey alongwith Mr. Atta Ur Rehman, SI (Legal)

for respondents present. Arguments heard and record perused.

lVide our deta-ilIéd judgm@nf of today of this Tribunal placed
oﬁ file, the appeal is a;cepted, iiﬁpugﬁégl order dated 07.01.2014 and
the appellant is reinstated in service. The r;aspondents are directed to
conduct de-novov enquiry within a period of sixty days after the date
of receipt of this judgment. The issué of back benefits shall be
subject to the outcome of the de-novo enquiry. The appeal is
disposed off accordingl}y. Parties are left tb bear their own cost. File

be consigned to the record room.

Announced:
11.03.2019

(Ahmad. Hassan)
Member

(Hamid Farooq Durrani)
- Chairman
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05.10.2018

05.11.2018

28122018

come upon 31.12.2018.

| ey

Mr. Arbab Saiful Kamal Advocate ‘submitted wakalat

‘nama_ in favor of appelllént. Mr. Zia Ullah learned Deputy

District Attorney for the respondents present. Being freshly
engaged, learned counsel for appellant seeks adjournment.
Adjourned. To comé up for arguments on 05.11.2018 before

D.13.
(Hhfssain Shah) (Muhammad Hamid Mughal)

Member : " Member

Due to retirement of Hon'ble Chairman, the

Tribunal is defunct. Therefore, the case is adjourned. To

Miss Uzma Syed, Advocate junior to counsel for
appellant and  Addl. AG alongwith Attaur Rahman,

S.I(Legal) for the respondents present.

Rejoinder on behalf of the appellant has been
submitted which is placéq on file. To come up for arguments
on 13.03.2019 before the D.B.

P 0

Member Chairfan




- ‘_10}-’04.2018 E Counsel for the appellant and Mr. Ziaullah, DDA for

. respondents present Rejoinder submltted Counsel for the

appellant seeks adjournment. Adjourned..To come up for argnments

on 20.06.2018 before DB..
{(Ahmad Hassan) o (M.\Hamid Mughal)
Member - Member
. 20:06.2018 - ~ Counsel ; for the appellant and Mr. Muhammad ,Jan

- Deputy DlStI‘lCt Attorney for the respondents present Learned (
counsel for the appellant seeks ad]ournment Granted Te -
- come up for arguments on 20.07.201&beforedd.B. -

o (Ahmafd Hassan) - (Muhammad Amin Khan kundi)

Member - @191 i sielt Member
s
|
|
20.07.2018 Due to engagcmont'of the underagmd in jUdlClal proceedmg -

bofore 5.8 further procecdlng mgf case in hand could not bo ;

Membtr i)

Condurteo To come on 12 09.2018

1

. . !
i2.09.2018 ,- -~ Since 12 September 2018 has been dcclared as publrc
| hollday on account of Muharam U] Haram Therefore, the
~case is adjourned. To come up for the same on

Cf/axlﬁ/ :

1. .

" Reader



13.11.2017 - Appellant in person present. Mr. Kabir Ullah

SRy .
Khattak, Addl: Advocate General alonngt?l KM;

Rahman, ASI for the respondents present. Wrmen reply not

Atta-ur-

subnmted Requested for fuﬂher adj ournment. Adjourned To

SR et

“come up for written reply/comments on 04.12. 201?be1‘0re

S.B. :
et tod : . LTI
. LT -

(Gu%)

Membe1

04.12.2017 Appellant in person 'prcsent. Mr. i@*bm&%ﬁﬂﬂ&h\dﬂ

MomeX

N Wﬁ@’ \S{} Advocate General /\tt’i ur—Rahman, SI

for respondents prcscnt Written reply submltlcd To come up

for rejoinder and arguments on 12.02. 2018 bclonc D13, i

fs mn) !
Mcmbm (E) |
:E.: .
12.02.2018 Appellant in person present. -Mr. Riaz Paindakhel,
Assistant AG for the respondent present. Counsel for the appellant
is not in attendance _duc to general strikes of the bar. To come up

_l’or:rejoinder and arguments on 10.04.2018 before D.B.
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12.10.2016 Counsel for the petitioner and Mr. Muhammad Jan,

o

1
e

Deputy District Attorney alongwith Attaur Rahman, S.I
(Legal) for the respondents present. Arguments heard and

record perused.

This is a review petition agaihst the ‘order dated
28.5.2015 whereby the service appeal of the petitioner was
dismissed under Rule 10 of the Khyber Pakhtunkhwa Service
Tribunal Rules, 1974 due to non deposit of process fee and

security.

The learned counsel for the appellant argued that this
Tribunal has the jurisdiction to review its earlier order and in
this regard he relied upon two judgments reported as 2011-
SCMR-1410 and 2012 PLC (C.S) 793.

On the other hand, the learned District Attorney argued
that there is no power of Review with this Tribunal in view of

judgment reported as 2004-PLC(C.S)527.

The present petition has been filed by the petitioner for

A

restoration of appeal dismissed on 28.05.2015 for non deposit
of security and process fee. This Tribunal is afraid that the
learned counsel for the petitioner should have applied for the
restorafion of the appeal dismissed for non deposit of security
and not for the review of the said order. Without discussing
merit of poWer of review of this Tribunal the Tribunal has the
jurisdiction to restore the appeal in exercise of powers
conferred under Order IX Rule 2 read with Rule 4 of the y
g | Code of Civil Procedure, 1908. Thé reason is that the Code of
Civil Procedure is applicable to the proceedings 6f this
Tribunal in view of Section 7 of the Khyber Pakhtunkhwa
‘Service Tribunal Act, 1974. The jurisprudential principle of:

application of general procedural Code is that when special
~ statute provides a procedure then general procedure is not to -

be followed. But when special statute is silent about any - - "

procedufe then general procedure shall come into play. 1f;
N

go through the Service Tribunal Act, 1974 and rules ma



there under there is no provision for restoration of an appeal
dismissed for non deposit of security and process fee. In such
event this Tribunal has no other option but to resort to the

Order' IX mentioned above.

The pelriod of limitation for such application is 30 days
under Article 163 of the Limitation Act. In the ends of justice
this Tribunal converts the present review petition into petition
under Rule 4 of Order IX of the Code of Civil Procedure,
1908.

Now this Tribunal is to see whether sufficient cause has
been shown by the petitioner for setting aside the dismissal
order dated 28.05.2015. In this regard the learned counsel for
the petitioner referred to an FIR dated 28.3.2015 registered in
Police ‘Station Saru Shah, District, Mardan in which the
present petitioner was complainant and was injured. and
remained in hospital right from 28.03.2015 to 30.3.2015. The
order for deposit of security was made by this Tribunal on
25.3.2015 and he was asked to deposit the security and
‘process fee within 10 days but during these 10 days he met an
accident and was admitted in hospital. The present petition

for restoration having been filed within 30 days of the order

- of dismissal is also within time. The same is accepted and the

order of dismissal dated 28.05.2015 is set aside. - The appeal
may be entered in the relevant register on its old number and
the appellant is directed to deposit security and process fee
within 10 days. Thereafter, notices be issued to the

respondents. To come up for written reply/comments on

13.11.2017 before S.

mad Hassan) (Il\ha.zMuhammﬁdm

Member . Chairman

ANNOUNCED

12.10.2017



Seee e

18.08.2017

Appellant*in person present. Mr. Atta-ur-Rehman, S.I »

.alongwnh Mr. Muhammad Jan, Deputy District Attorney for the f

respondents present Appellant seeks adjournment on the ground ;

that his counsel is not available today. Adjourned. To come up for
1
arguments on 12.10.2017 before D.B.

Vi -

‘(Muhammad Amin Khan Kundji) {MUdhammad Hamid Mughal)
Member (J) Member (J)

o,



- .

12.12.2016 - Since 12" December, 2016 has been declai‘ed as a public 7~
; A ‘ ‘

~holiday an account of 12 Rabi-ul-awal. Case is adjourned  to

11.04.2017 before D.B.

11.04.2017 - Counsel for the appellant present. Mr. Atta-ur-Rehman, S.I
. (legal) alongwith Mr.. Ziaullah, Government Pleader for the

respondents also present. Learned counsel for the appelfant requested

for adjournment. Adjourned. To come up for arguments on‘appliscat'ion‘

on 27.07.2017 before D.B. C S
.(Ahxﬁ}fssaﬁ) = (Muhammad Amin Khan Kundi)
Member . . , M_erhber : o
27.07.2017 ~ Counsel for the appellant and Asst: AG alongwith Mr. Atta

ur Rehman, S.I for respondents present. Counsel for the appellant
seeks adjournment. Adjourned. To come 'up-for arguments on
18.08.2017 before D.B.

Ve

. Hamid Mughal)
(Ahmadd Hassan) . Member
Member . g A




26.08.2015

24.11.2015

13.04.2016

16.08.2016

Petitioner in person and Mr. Muhammad Ghani, S.I (legal}
alongwith Addl: A.G for respondents ‘present. Reques_te'd""“‘-for

édjoufnment. To come up for rep!y and arguments on 24.11.2015.

Chgrman

Brother of the be_titi_oner and Mr. Muhammad Ghani, S.I

befo’ré S.B. {

alongwfth Addl: A.G for respondents present. Reply submitted. To %

.come up for arguments before D.Bon 13.4.2016.

Chzf;r'man

) - 'y Y - £ Y E . ' b
T ’f [ SRl ,.4) .
Clerk to counsel for the appellant and Mr. Muhammad Ghani,

S.I alongwith Mr. Ziaullah, GP for respondents presenf. Clerk to -
counsel for the appellant requested for adjournment as counsel for
the appellant is not available today in Tribunal. To come up for

arguments on applicationon __ /4 - &+ /4 . ‘

-

Member ember

i e,

Applicant in persona and Mr Muhammad Ghani, SI
alongwith Mr. Ziaullah, GP for respondent present. Applicant
requested for adjournment as his counsel is not available. To come

up for arguments on application on 12.12.2016.

o e



FORM OF ORDER SHEET

Courtof

"% Review Petition

No.___ 57 /2015

Order or other proceedings with signaturé of judge or Magistrate

S.No. Date of order
' proceedings
1 2 3
1 02/06/2015 The Review Petition submitted by Mr.Muhammad’ Karim |
through Khanzada Ajmél Zeb Khan Advocate may be entered in the |
relevant Register and put up to the Court for proper order please.
REGISTRAR ¥
2- Y“R — I This Review Petition be put up before S. Bench
CH&%«AN
3 . 09.06.2015 'aPetitioner with counsel present. Notice to respondents
be issued for 23.6.2015 before S.B. Record be also requisitioned
for the date fixed.
Ay
C%n
A 23.06.2015 Petitioner in person and Addl: A.G for respondents /
present. To come up for reply a_nd arguments on 26.8.2015 f
before S.B.
. Cha% _
- .




REBEFOREITHE CHATRMAN SERVICE TRIBUﬁAL. KPK ,PESHAWAR,

y L ~5’5‘/39’5_ BV P proy
’ f%ﬁA/lel&) ﬂE%%%dEﬁ9V1‘ﬁf5’ | ﬁcmné:g;;gxgzg

, Blary nNo_ X
In Ref. of Serivice Appeal NO. /057/’f 201k, '“m@ﬂ;?“ 4 L*-;_:}

m..\"
Muhammad Karimm S/0 Fazal Rahim R/O Naray Kandar, Fazal Abad,

Trhsil Takht Bhai District Mal‘dan. cseee o‘ cesscee JPBeitioner.
Veréua.

The D.I.G. Mardan Region NO.1, Mardan and others.... Respondents. ‘

Review Petition against the order dated 28;5.2&15
Passed by this respectéd Tribunal through which
appeal of the Petitioner kﬁ?ﬁgg;issed.
~ On acceptance-of,ihis review petition the order
ated 28.5.2015.nay kindly be modified/Set aside
and the appeal of the Petitioner be decided on merits
on the following grounds.

D — T

. Respectfully Sheweth;-

1. That the above titled service appeal was pehding before

this respected Tribunal on 28.5.2015.

2. _ That on the previous date of heearing the petitioner vwas

dirécted to deopsit the Security fees within 10 days.

3 That thé Petitioner was suffering from serious diseae
and 1n3ured condition was not able to &ttend this respected
Trlbunal an%errmanent;reszdent of Khadi Killi District Mardan,
. further subbmitte§ that the Petitioner was hit injured and)S
mComplt in case FIR NO. 58, Dated 3.6.03 .2015 U/8 324 PPC

p.S. Sarc Shah, District Mardan. ( Copy of the FIR is annexted).

b That the absence of the Petitioner was not intentionald T2
w»
but ‘was due to the reasonsymentioned above, therefore, the

order)dated 28.5.2015 of this respected Tribunal could ot {ZD

Complied due to the illness of the Petitioneili}F?>{ﬁéﬁ.g s

Se | That the order dated 28,05.2015 passed by this respected

Pribunal requires to be modified and the Petitioner be given gi',
\ £




) Poooooaoooooooo ' ;}
e N
ey an opportunity to deposit the Security fees and to decide

b :
: : as
the .appeal of the Petitioner on merits’\éar natural justice,

It is,therefore, humbly requested that the order dated |
28.05.2015 passed by this respected Tribunal may kindly be_ reviewed/

Modmied/set aside and the Petitioner bg allowed to deposit the /

sy Kl
U

Security fees)and the service appeal of the Pet:tzonexﬂbe decide

7

. Petitioner.

on its merits accoringlypﬁ

Dated 02.06.2015/
Through ;= Khanzada Ajmal Zeb Kham,

Advocate Supreme Court

of Pakistan at Peshawar,

Affidavit.

1; Muhammad Karim S/0 Fazal Rahim R/O Narai Kandar Fazli abad,
Tehsil Takht Bhai District Mardan, do hereby solemuly affirm and declare
on Oath that the contents of this review Petition is true and correct

to the best of my knowledge and belief and that nothing has been concealed

from this Honourabllep Tribunal.
| ) A /7

Y ;g(a%igo;%q? ﬂ{
YW | }/;f/(/




G PIE

.-

Appellant not in attendance. AddIZAG for respondents present.
‘Appellant has failed to deposit sec{:’ri‘t'yﬁ nd pfoce:ss fee Within the "‘:
specified time as sugh the appeal is; di_srhiésed under Rule lbréf“KF;K;..

ules, 1974. File be consigned to the record.

—



’ ; ﬁ‘? Z 25.02.2015 ' Appellant absent though present
B - previous date. Let notice be- issued to the counse;, for

‘ " the appellant for preliminary hearmg for 2B.03. <3015
i ' ' before S.B.

Chdirman.

7 25.03.2015 | Counsel for the appellant present. Learned counsel for the
’ appellant argued that was serving as Constable when dismissed from
service vide impugned order dated 07.01.2014 on the ground of
wilful absence from duty against which he preferred departmerital
appéal which was rejected vide order dated 08.07.2014 and hence

the present service appeal on 11.08.2014.

That the appellant was sick and as such his absence was not
wilful and moreover, the enquiry was conducted in the prescribed

manners.

Points urged need consideration. Admit. Subject to deposit
of security and process fee within 10 days, notices be issued to the

respondents for written reply/comments for 28.05.2015 before S.B.

Chairman
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«Z Reader Note : \ ‘
19.11: 2014 | Cl - S v Lo
1 erk Of ' - ) . .
- '. ! ‘.\ counsel for the appellant present. éinoe the
1 Tribunal is i L i
|‘ incomplete, therefore, case is adjourned to 14 01‘112015 |
for the same. ' S :
I: L‘ | s ]' T ll:
. ; A ;
1 ‘il ca er&, \
. 1 !
1 ]. \ ' ' ‘i
' 3 Ht \
3 o :
A \ . l 1
A |
| S o IR
\' B C
1 ! | \‘ ’ A
. l, l
. v ! |
(_ 1“4.01;.2()15 . Appellant in person present, and requested for adjour,nrpent
( . ' ‘{ due to pre- -occupation of learned counsel for the appellant‘ n} the
\ § o i o
]"‘. [slamabad High Coust Islamabad. Request accepted. To clcl)}n% up
| b for preliminary hearing on 10.02.2015. T .
| i i , © Member! |
1 ; 'I'. |]. N ' \ . ].l
‘c o L L ' R
E M ' R R
o A :
| \> ’ 10022015 ppellant in person present. Counsel for the appellant .
o attendance due to strike of the Bar. Adjourned fo ]S nOt "
K , rned for preliminar .h
¢! | before S. B to 25.02.2015. L Y ‘ éar'ng !
— ‘.; V ' |l
| 1 | v A

1. E \ I |
Chdirman L N
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& - Form-A . . .-
FORM OF ORDER SHEET '
Court of _
Case No. 1057/2014
S.No. | Date of order _Order-or other proceedings with signature of judge or Magistrate
' Proceedings : :
1 2 3
1 19/08/2014 The appeal of Mr. Muhammad Karim resubmitted today |
by' Mr. Khanzada Ajmal Zeb Khan Advocate may be entered’ in
the Institution reglster and put up to the Worthy Chalrman for
preliminary hearing. '
. ‘R _
2 This case is entrusted to Primary Bench for preliminagy

hearung to be put up there on //“"' //"" .0(7/




W ‘ The_appeal of Mr. Muhammad Karim son of Fazal Rahim FC'No. 2835 Distt. Mardan received
todéy_ i.e. on 11.08.2014 is incomplete on the following score which is returned to the counsel for the

appeila'nt for completion and resubmission within 15 days.
e

- 1- Law under which appeal is filed is not mentioned. :
2-" Copies of charge sheet, statement of allegations, show cause notice, enquiry report and
replies thereto are not attached with the appeal which may be placed on it.
3- Copy of departmental appeal is not attached with the appeal which may be pIaced on |t

No._ [/ 7 7 s,
ot,_J2 Z S /2014.

. R
SERVICE TRIBUNAL-
KHYBER PAKHTUNKHWA

PESHAWAR.

Mr. Khanzada Ajmal Zeb Khan Adv. Pesh.

16.08.2014.

Re-submitted with parawise reply regarding bhe Objections.

‘f; T The appeal is flled as per Section 4 of the Service Trlbunal Act( NWFP). ,
19?@& ‘ , '
2. . The Petitioner has been condemned unheard therefore, the copies of charge

sheet, statement of allegations, ShoW Cause Hbdice, Indqury report, and
replies are not supplied to the Petitioner for the reasorb‘that the

Petitioner never joined the entire inguiry proceddngs and the Petltloner

~ is condemned unheard. Though the Petitioner made requests to competant
authrities for Y& supply of the record but they refused verbally to provide
the coples to the Petltloner.( Affidavit is attached)m .

- 3. ‘ That the Petitioner hag submitted an apphcatlon for supply of coplonf the
departmental appeal but till date the copiés of .the Departmental appeal is
not supplied to the Petitioner. (Copy of the application is attached at

page 5/A With thej main appedl.). Hence re-submitted With the above o
submsmons.

(Khanzada Ajmal Zeb'Khan-)

‘Advocate Sugreme Court of

Pakistan at He shawar.
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&‘-? BEFORE THE CHAIRMAN SERVICE TIRUBNAL, KPK,PESHAWAR.

A

T Abpeal . /5’5?/2?/4

Petition NO. [057 /2014,

Muhammad Karim esee0esVEYSUSesews DalslGe Mardarl etc'

INDEX.
S.NO. Description of documents. Annexure. Papes.
1. Appeal. - 1=3.
2. Order passed by respor%dent N.2, - b,
dated 7.1.201""0
30 Office Order NO.“’?W‘E‘S’D‘TO 807.201&" - 5-"'" % -
by respondentNO. 1.82,,_.0‘;%' Wa/«f., ‘ ‘
s . : . 3 . - 6"70
g, Medical Presription alongwith
Laboratyr report dated 3.11.2013,
5e -do-  dated 19.11.2013. - 89.
6. tdo_ dated 10.12.2013. - 10-11. {f
7 Wakalat Nama. - 12

Petitioner.




BEFORE THE CHATRMAN, SERVICE TRIBUNAL, GOVT £ KPK,PESHAWAR.

fpfecel wo- (257 ety

Petition NO. /2014 . .

Muhammad Karim S/0 Fazal Rahim R/O Naray Kandara Fazal Abad, Post Officde Khadi

Ki11li, Tehl Tahkht Bhai, District, Mardan, Sepol NO. FC-2835 Distt: Mardan..PetitE
- Versuse— '

Ae DeloG. Mardan Region- I, Mardan.

/2. The District Police Officer Distt: Mardan.

'ﬁ. Mian NaseEb Jan, DSP‘ HQR, Mardanoncno‘oooo e8ssssssescss s RespondentS.
Y nwEP(s T-A)I14TY
Appea%/against the order dated 7/1/201k, OB N0.61,

District Mardan issued from the office of respondent

NO.2 vide which the Petitioner has beenpymajor punishment

of dismisal from service, as Well as depértmental.appeal

of the Petitioner has also béen rejected by respondent NO.1;
vide Office order NO.4777/BS, Dated@. 07.2014 vide which

the dismisal order Was confirmed.

Prayer:- On acceptance of this appeal both the above mentioned
Orders may kindly be set aside and the Petitioner br
re-instate§ jn services With all back benefits.

Repsectfully Sheweth:-

1e | That the Post of Constables Were being&y advertised in tye

year-2009, the Petitioner was accordingly Selegted/appointed

as a Constable NO. FC-2835 in the year 2069 at District

Police ;Mardane.

That during the service tenuare the Petitioner sufferred

due to serious disease and Was advised bed rest by the Medical
Officer on 3.11.2013 for two Weeks, and therafter the Petitione:
was admitted in the Hospital on 19.11.2013 and after Medical

Treatement the Petitioner ¥Was again advised by Medical ERF¥EXHK
Physiocidn to take bed.rest for onme month from 10.12.2013 ~

all the Medical discriptions/Slipk are appended as pageiise
for perussal. |

3e That the Petitioner accordingly sent the all Medical Descript



Se

7o

8.

‘9.

10.

to the concerne-d Police quarters at District Mardan, but the
'{ W
Medical Descriptions Were not considered by the. competant authority

P.Coao LR X ] '

and the Petitioner has been marked as asbsent sincé 3+11.2013 vide
daily Dairy NO.11, dated 3.11.2013 Police Lines, Mardan.

{
and 58 days has been shoWn as absentia on the part of Petitioner.

That the Petitioner has alo been shown as absent from duty

{ and leave Without pay §§&%eing aldoed by the Competant authority.

therefore, 219 days absentia cannot be taken into cénsideration as

delebrate absentee on the part of the Petitioner.

That the Petitioner Was seriously ill and during absentia /illness
of the Petitioner and expartee inquiry has been condicted by the
conegrned authority and the Petitioner has been shown as absent

by respondent NO.3 Inquiry Officer.

That the Petitioner has nver been provided an opposhuynity to be

heard in person and partial inquiry has been concucted the by

- respondentt NO.3 agaist the Petitioner.

That no charge sheet and ShoW Cagse notice has been issued /served
té the Petitioner to jeind the inquiry Proceedings regarding the
charges,therefore} the entire process conducted by the respondent

is absolttely against the rules and law.

That there is malafide at the back of above mentioned order

on the part of respondent NO.3%.,, thereis fa;ily dispute

betWeen .the petitioner and respondent NO.3; and the above

mentioned order is based on ulterior motive.

That the Petitioner contacted 2nd marriage from the faﬁily of . . !
respondent NOo3 due to which respondent NO.’>xummsammyex Was énnoyed
therefore, the present circumstances are being faced Bh the

Petitioner.

That the Petiitioner is condemned unheart &herefore, the entire
proceedings is against the law and rulres, the Petitioner was
seriously ill 4hefore, K&ﬁ} no misconduct on the part of

" Petitioner is committee.
s _

...3”00.



]

&

PeriDaeens @

In view of the above facts and keeping in view the above
i A

record the impugned ordeg.N0.0B-Gi, Dated 7.1.201ﬁ;as well as Offiéé
ogéer NO.47777ES, Dated 8.7.201% may kindly be set aside and the Petitioner

be re—instated on his pOst as Constable with all back benefits.
/f
(‘//\;
5 % Petitioner.
ated
\{ AN )

"Through:~- Khanzada Ajmal Zeb Khan,
Advocate Supreme Court of

pPakistan at Pesbawar.

Affidavit.
I, Muhammad Karig S/0 Fazal Rahim, do hereby solemnly affirmed

on Oath that the conhéents of this Petition are true and corract to the

best of my knowledge and belief and that nothing has been concealed from

this Honourable Tribunal.

v

\m

1%

eponente.
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POLICE DEPARIMENT . .~ .  MARDANDISTRECT

S @RBER 17 ”*;V

It has been reported that he Constable Karim No. - 2835, while posted at

Policd ‘[ ines. Mmdan committed the following act/acts whlch is are gross nusconduct on his peut

s (n,mlec in Ru es 02 (iii) of Police Rules 1975. ' -

That Constable Karim No 2835, while. posted at Pohce Llnes

Qibli)f‘lalei\’ absented himself from the lawful duty vide D.D No. 11 dafed 03.11.2013
(1 Tomi 58 days). His pervious absence was 219 days, bnmng into effect Rule 16.9 of Pohoe' |

=

- Rules. - -

/\ ’ ~ In this connection, Constable Karim No. 2835 was char ge shceted vide
-this -office No. 237/R, date 11.12. 2013 and also proceeded against departmentally - th10ugh

. mqum ofﬁccl Mian Naseeb Jan DSP/HQrs Mardan, who after fulfilling neccssary plocess

submitted ns_,_imdmgs to the undersigned vide his office endorsement No. 12/HQrs,. dated
02.01,2014. that the allegation has been established against hiin.

The undersigned agreed with the findings of enquir‘y -officer and the -

o ;z}iefved Constable Kari'm No. 2835, is~herby awarded major- puni‘shment of dismissal from

Qeder annowniced : _ /7
P S
i

sexvice with ef "fegt from 03. 11 2013. The abgence period (Total 58 days) may be W .
without pay o . = -
\__// - _\ .

“ O.B No. _\j'-ffl o . - /

s
Dated ., _{ . f /2014 | ch/«,

lAfz/ (fridi)

. ‘ , - . Disgrict Police Officer,
EJJ ardan.

I“ / 2% datedmmdanthe 62 0/ /2014

- . Copy for information and necessary action to:-

1. TheS.P Operations, Mardan. -
2. The DSP/HQrs Mardan.
3.+ The Pay Officer (DPO) Mardan..
4 The E.C (DPO) Mardan.
5. The OASI (DPO) Mardan.



ORDER.

This order #will dispose-off the appeal preferred by Ex<Constable
Muhammad Kareem No. 2835 of Mardah District Police against the order of District
Police Officer, Mardan wherein h¢ was dismissed from service vide District Police
Officer, Mardan OB: No. 61 dﬂi@ﬁl 2014.

Brief facts of-#fie case are that he while posted at Police Lines,
Mardan delibertdlly absented himself from the lawful duty vide daily diary No. 11
dated 03.11.2013&5-&&’3 date of dismissal.. In this connection he was charge sheeted and
also proceeded him against departmentally through Y¥quiry Officer, Mian Naseeb Jan
the then Deputy Superintendent of Police Head&arter, Mardan who after fulfilling
necessary procéss submitted his findings to District Police Officer, Mardan, that the
allegations were established against him & he was dismissed from Service.

I have perused the record and also heard the appellant in Orderly
Room held in this office on 02.07.2014. He failed to justify his absence period and could’
not advance any ground in his defence. Therefore, | MUHAMMAD SAEED Deputy
Inspector General of Police, Mardan Region-l, Mardan in exercise of the powers
conferred upon me reject the appeal, not interfere in the order passed by the competent
authority, thus the appeal is filed forthwith.

ORDER ANNOUNCED.

gL SAEED)PSP
Deputy, ector General of Poljce,
dan Region-I, Mardan.

No. 4’7 £F___[ES, . Dated Mardan the_0 & L/ 07~ J2014.

Copy to District Police Officer, Mardan for information and
necessary action w/r to his office Memo: No. 599/LB dated 20.06.2014. His service
record is returned herewith.

(*##»**)
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Oparator WALAYAT Counber : Main OPD
(. ‘ L

" Lady Reading Hospital

Peshawar

Out-Patients Department

Yearl‘y No: 25 76/39-3. Date: 83— 11 = 2013 .}
Name: m. KQ/X\W\ & ,ﬁ;dé-_/um orPD: Medscal .
-u’fd(x137gu' /g}"J “yiil$ )

| 9 Fz/vzr( T
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Add: Dir Medical Tower Basement Sho
p No.19 Nea
OPD Gate L.R.H Hospital Peshawar City. Mob: 103459224920 Consulti
%amn.
MBBS
***************&**********#*#*****k***********************************
NAME - M.KARIM S/O “A/AL RAHIM DATE & TIME :- 03/11/2013
SEX - MALE \ REP NO - 1180
- AGE - 7 Yrs REF BY - LRH
SPECIMEN:- BLOOD
I'EST REQUIRED MP. WIDAL, TYPHIDOT
***xr********t***********************************************w**********
RESULYT
T™O = U160 ™M = 1/320
A0 = 1/40 AH= /40
k~ BO = 1/40 - BH =-1/40 - .. - - _; - -
REMARKS:- WIDAL /\GGLU’I‘INA’l‘[ON TEST ------ POSTIVE.
MP:_ NO MP SEEN
TYPHIDOT IgM ..o IVE (+VE
\‘g .................. POSTIVE (+VE)
TYPHIDOT TG 1 veveneeienamnseeeeensssnsessees POSITIVE (+VE)

DAY NIGHT EMERGENCY SERVICE.

Signature:

_q;C?abﬁtdgzqufEﬂ.ngﬁub)

i1 24




Oparator WALAYAT Counber : bain OPD
) . va v

| Lady Réading Hospital N

Peshawar

@
g0l Out-Patients Department
Y?ariy No: H624S534: Date: 'q- ! - 20134
Name: W\ ¥asum . OPD: Yl
~LAIBTE s ot

@ /() N . o :’.7‘,1 -
. feveY

/Ew«t/t/)"%"}“ ‘ .
pbpls il N AT Homn .
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[ v Kepeat
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@‘) i ‘fa'r. '7 - : = ¢
[ UL ‘H]IKC ﬁﬁlkeﬁp Medi cal Leberaicry
Add: Dir Medical Tower Basement Shop N‘cg% Ngﬁ S Consultant ;
OPD*GQ@*E"‘B"%*&Q*W‘:@*&%M 20, o mons bk v B AL+ + Ak 5 1
. Ly ) 4 y 3
NAME - MKARIM S/0 FAZAL RAHIM DATE & TIME - 1911 ’ﬂ"/\w—w—o‘@ -
SEX :-MALE  \ xepno s ] MBES)MERS)
AGE - 7 Yrs ‘ . REF BY - LRH

SPECIMEN:- BLOOD ‘
TEST REQUIRED MP. WIDAL, TYPHIDOT

ok % ok ok ok sk ok sk ok ok ok ok sk ok 3% sk ok ok ok o kb sk sk ook ok ok ok sk ok sk kb ok ok ok s ok ok ke ok ok ok ok ok ok o ok ok ok ook Kok koK ok sk sk ok ok ok ok ok ok ke ok ok

RESULT .‘
TO = 1160 . TH = 1/160 ‘
A0 = 1/40 AH=  1/40 '
BO = 1/40 BH = 1/40 ';

REMARKS:- WIDAL AGGLUTINATION TEST —-—-POSTIVE. -
MP:_NO MP SEEN
TYPHIDOT IGM ..o, POSTIVE (+VE )

TYPHIDOT 1gG ....... [SUSSUTU TS UTU T U U RO TR PP UUUURR RS POSITIVE (+VE)

DAY NIGHT EMERGENCY SERVICE.

Signature:

-c‘;.(jcni.t'd{;‘?:gf,uf&/{/:_‘.«] gf}/uje/.'.’g24



Oparator WALAYAT® Caounber : Main OPD '
. (’- *r 3
e - - L - ? o ' we—
‘o‘lg( Al 4'0

Lady Reading Hospital

Peshawar

Yearly No: 753 9/6 4 Date: (0 - 1>=>0/3)

Nani1isb ;j OPD: D'koLJCa.«()
?ﬁ i 3T s
| S ance |
o _ Higharaol fere 278 TE T
| Sk L

. hhasat A -
—_ noea ke 4

——

e\‘kaQ& Q”/ (m .. Aé"
%«wd@d @mP(Q/QQ Bad‘ &/
@uﬂ' ;}.6\/ imw)/bu o |

84\»24/\ B‘( o ' Pfi‘w\'o f\ce(

TrODD. NWFP. 431757 T o



e \—'\—l | a
vTc—xlo Q}WMV&W{e ,
RO R
“lab o ek Liwes
‘<@/1)J€O.‘"" "Juy@)
| C@dy,&;w&k

. -o‘('si M// @




it

lic Help Medical I ® ivorationy

Add: Dir Medical Tower Basement Shop No.19 Near
OPD Gate L.R.H Hospital Peshawar City. Mob:0345-9224920

NAME :- M.KARIM S/O FAZAL RAHIM DATE & TIME :- 10/12/2013
SEX - MALIL \ REP NO - 1180
AGE - 7 Yrs REF BY - LRH
SPECIMEN:- BLOOD

T I“Si RI QUIRLD IYPHIDO T

RESULT
TYPHIDOT IgM ... POSTIVE (+VE ) ' o
TYPHIDOT I18G ..ot NEGATIVE (-VE)

DAY NIGHT EMERGENCY SERVICE.

Signature:

:»Cfc 2 t'd{c-:adf ROV TN J:/Jb ’/{.!g 24
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s o BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA, C -

PESHAWAR. _ m—
R - | | N4
Sanvice Appeal No. 1057/2014. : - :
P . A, : -
Muhammad Karim s/o Fazal Rahim t/o Naray Kandar, Fazal Abad, T'chsil Takht Bhai District
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# ' BEFORE THE HONOURABLY SERVICE TRIBUNAL KHYBP R PAKHTUNKHWA,
I PESHAWAR,

oy

Sy
Service Appeal No. 1057/2014

v

Muhammad Karim s/o Fazal Rahim /o Naray Kandar, ['azal Abad, Tehsil Takht Bhai District
1%/ B 1 PSSP IO Appellant.

The District Police Officer Mardan & .
others... ..o e Respondents.

Respectfully Sheweth:

PRELIMINARY OBJECTIONS:- . h
1. That the appellant has not come to this Honourable Tribunal with clean hands.
2. That the appellant has got no cause of action.
3. That the appellant has concealed material facts from this Honourable Tribunal.
4. That the appellant is estopped by his own conduct, by law to bring the instant appeal.
5. That the present appeal is bad in its present form hence not maintainable and liable to be
dismissed.
6. That the appeal is bad due to non-joineder and mis-joineder of necessary parties.
REPLY ON FACTS:-

1. Pertains to record, hence, no comments.
2. Incorrect. The appellant has deliberately absented from duty and this fact could be verified from his
previous absence record. Besides, the medical prescriptions, presented now, could not be relied
upon for reasons: Firstly: It was required to have been presented, through either person of his
family, at the time of his illness or at least during inquiry proceedings. Secondly: There is proper
procedure for availing leave, medical or casual, from the competent authority. The appellant,
however, did not bother even to submit a simple application for leave, proving his disinterest in
service. (Copies of red entries are attached as Annexure-A)

Incorrect & baseless. The medical/rest prescriptions could easily be availed by anyone from private

clinics or elsefrom and therefore, cannot be relied upon particularly at such belated stage where

there is no point of return to the departmental proceedings.

4. Correct as dppellant’s previous record speak of against him, wherein, he- has been found gu1lly of
misconduct under rule 16.9 Police Rules, 1934 as well as Police Rules, 1975. Besides, penalty of
‘leave without pay’ is based on the principle of “No Work No Pay”, therefore, the appellant do
not deserve to be paid for the period he did not perform duty. (Copy of Police Rules 16.9, 1934 is
attached as Anncxure-B)

I

5. Incorrect. The appellant has presented fake ground of illness with the hope to earn this tribunal® s"~
sympathies. Further, the appellant has been proceeded against departmentally as per rules/law,
hence, denied.

6. Incorrect. All codal formalities has been complied with by providing opportunity of defence at all7 '. ,
departmental forums of appeal. (Copy of appeal rejection order by DIG Mardan is attached as
Annexure-C).

7. Incorrect. All codal formalities has been complied with. ((‘(.py of C harpc Sheet & Inquiry are
attached as Annexure-D & E) X

8. Incorrect and absolutely basetess. This Honourable Tribunal may imagine/observe malafide and
ulterior mind of the appellant by passing such statement against respondeni No. 03.

9. Incorrect and baseless. The appellant has been punished for misconduct he committed and this fact
could be verified from his service record.

10. Incorrect, hence, denied.
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7 PRAYER:- '

It is, therefore, prayed that the appeal of appellant being devoid of merits and ba

ille.gal & immoral grounds may be dismissed.
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District Police Officer,f
" Mardan
(Respondent No. 02)

 Mian Naseeb Jan,
The then DSP/HQrs: Mardan
(Respondent No. 03)
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A BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,

L PESHAWAR.

Service Appeal No. 1057/2014.

Muhammad Karim s/o Fazal Rahim r/o Naray Kandar, Fazal Abad, Tehsil Talkht Bhai District

Mardan.........oooviiii e e Appellant.
VERSUS
The District Police Officer Mardan & ’
OB, P Respondents.

COUNTER AFFIDAVIT

We, the respondent do hereby declare and solemnly affirm on oath that the
contents of the Para-wise comments in the service appeal cited as subject are true and correct-to the best of

our knowledge and belief and nothing has been concealed from this I-Iondwable Tribunal.

encral of Police;
-1, Mardan

Deputy Insp
Mardan |

District Police Officer,
Mardan
(Respondent No. 02) o

) \\&( w
Mian Naseeb Jan,

The then DSP/HQrs: Mardan
(Respondent No. 03) '
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16. LEAVE, ABSENCE AND BREAKS IN SERVICE. Co v
All Periods not counting as approved service” to be entered in red Ink., : '._
2. ’ 3. 4.
Exfent
| No. Of District Description of leave i.e privilege hospital,

Order ' sick leave or of absence,
or forfeiture of approved service.
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. i characterrrofl of, any,.ofﬂceawho
Il ’ (2) to:punishs. - : g

m- he' is not empowered under‘,Rule’16*1w

. - DAL e *f DRSPS O ' T "f"
Rt I ..A.v.',_ WA T B o e T

_Maglstrate S authonzed subject to: thedlmttatrons prescnbed in .
2 (iv), | below to'record:

a: censure ln the character roll ofrany enrolled
pollce offlcer W, e e s

L. . .L‘_
-

. A censure, whether recorded'by aDisrict’ Magrstrate or ’a'pollce' oft” icer;” ™
C. ,usgequured stozbexconfined; :tofacts: «and;:deductions»  froms-such: facts.
*Statements‘ ‘or:; -expressions:iof..opinion: ramountrng to chargesnoﬁa kind:. :
whlch '

bl ) ‘at |
""W'hich’*tﬁe “officer against’ whorn_'they are’ made has the’ opportumt)'/'cf X
makmg hIS Qefence *Thelr rec rd ’|n character rolls ex-pade is proh!‘ ’

./‘ AL’ B ‘\ B
Fogi 2116.9: ,Manntenance\of;dlsclphne. aDlsc1pI|ne shallvbe;malntamed ‘by: patlent«and;:.;
continuous . instruction:” combined. “with:- firm, - ' vigorous' “angd:: sustalnedn‘ .control: .

Supenntendents and offcers subordmates to them hawng power. 0% pums\hl shall. Rk 2
g '.endeavour to"check neglect and mlsconduct m theu" subord:nates “Which appe*ar'to be o J TR

dug 107 rgnorance or.lin attention and not to wilflil dlsobedzence 'By"cie'ar mstructton ’ah’d“
careful’exptanatlon They shall

as far Aas possuble*’ avord’ the constant rnfllctlon of minor - ]
' pun‘lshments and sha!l iR all cases i whrc'h? they mﬂigt punrshment' pass*’thearfﬁ"’}"‘‘erfsx
after of .theyfacts: and clrcumstances of_ ’ '
on ofuthe offrcer;punlshed it the :Previo; s—Srec
S ave been proved; mdtcates.cont:nueds'r_nisconduct
2 /;complete.unf tness: fon-pohc&servnce,.the,punlshment‘ ardec
.. from servrce Whenucompletenunr tradess“fog.,pohce serwcej
partncular rank Js,: establrshed

.,the punlshmentvwm}normally, g :
o . 416: 10»LF5umshment\ ofrofflcers\ofﬂcaatmgwlnjhlgher,-rank.,fr he;‘mlsconduct of a
pohcejofflcerwrnust be~;udged; inxfelation :to-, theuposutuon; e.-;was;jpccyg. ngégat;_“‘th'
‘when, such ‘mrsconduct is: ralleged to. have takens ptacey;Fornpurposes' fpuni

therefore -an officer. offlcuatlng, in@ hlghen rank.shall-be:treatedsas belonglng.to,that:rank Ty

Thiszrule-shall, not.prevent an;officer bemgyrevertedwtwhmsubstant:ve'rrankfon-'berng-,:
,aplaced under suspensson 2y

A FANCER LN e L ik Al "' LR ‘.‘ YT e

faxs ,1 6. 11-:wProsecutlon,runderwsectron.:'zgnAct, -V 10f5:; 861n «.aWhenuai*dlsmplmary
part-of:a police,offi ceracannbeladequatety punushed‘departmentally— uch.:;
ot::b Prosecutedyunder,. Sectlonx 29 Ofs*ﬁh&"’PO'lCG} Act v~and B |

- 9z-16, 42 Judrcral\prosecutlon ««When aK«

) ffence»(commrtted |n3h|3s.publ|c capacrtynformwhrch;he7lssl|ablezto;be*prosecutedn,\

: crlmlna ly:: ‘the - Deputy . lnspector-GeneraI is. trequrrednto)satlsfynhumselfrthat rthehcourse o

_ adog}ed was exgecyent‘m theﬁrnteres’ts cf the admrmstratron and may‘ arder % cr#rmmaI
pro"e,'.crfftidn iffhe’cdd'sideff’s"it d8sirablg™ ™"+ it pecgl &5:"‘;, ot I
3T P i YR PN ML ARSI A "'T.,"u-.. Y.

(1) AII cases agalnst pollce offi cers are. requured,

by: standlng mstructions of! the‘ngh Couft'ts be- trred'by maglstrates fthe 18t class’! ‘Petty.

chargesllnnwhvch?thereuls no: probabrlltyaof the;Bistrict Maglstrate.;who ISgthe appe!!ate‘
oA authorrty. ‘having. been.-requnred to- advisexin. hlsnexecutrve capacrty, rmays; however be- .

police: ,ofr cer,;ls departmentalty,,pumshed

..,._, uu Fes
I,

£ 16'713 Maglstenal procedure'




This order *will dxspose-off the appeal preferred by Ex-Gonstable
Muhammad Kareem No. 2835 of Mardah District Police against the order of District
Police Officer, Mardan where:n he was dismissed from serwce vide Distrigt Police
Officer, Mardan OB: No. 61 dﬂé@ 01.2014.. |

Brief facts of- the case are that he while posted at Police Lines,
Maxdan deliberavely absented himself from the lawful duty vide daily diary No. 11
dated 03.11. 20154%4He date of dismissal.. In this connection he was charge sheeted and
also proceeded him against departmentally through iﬁquu-y Offlcer, Mian Naseeb Jan
] 4 ~ the then- Deputy Superintendent of Police Headdgtfarter, Mardan who after fulﬁlhng'
necessary process: submitted his ﬁndmgs to District Police Officer, Mardan, that the

- allegations were established against him & he was dismissed from Service, :;,jf"?'

ORDER.

1 have perused the record and also heard the appellant in Orderly
Room held in this office on 02.07.2014. He failed to justify his absence period and could’
not advance any ground in his defence. Therefore, | MUHAMMAD SAEED -Deputy
Inspector General of Police,- ‘Mardan Regxon-l Mardan in exercise of the powers

conferred upon me reject Wal not interfere in the order passed by the- competent
-authority, thus the appeal is filed forthwith.

ORDER ANNOUNCED.

&L (MUBAMMAD SAEED)PSP
Deputyspector General of Poljce,
ardan Region-I, Mardan.

No. & 777 ___JBS, . DatedMardanthe 08 / 0L 12014

Copy to District Police Officer, Mardan for information and

necéssary action w/r to his office Memo: No. 599/LB dated 20.06.2014. His service
 record is returned herewith. '

(*#l‘*%*)




' * e - : - '@
1 : ‘ :

e . e

Policé Lines, Mardan committed the followmg act/acts, which is are gross misconduct on his pmt
s dmmd in ] “<ules 02 (iii) of Police Rules 1975. . o
That Constable Karim No. 2835 while: po«ted at Pohce Lines,

deliberately ‘absented himself from the lawful duty vide D.D No. 11 dafed 03. 11 2013 to-date

(Tofal 58 daps). His pervious abscnce was 219 days brm.mg into effect Rule 16. 9 of Police
Rules. -

~ In this connection, Constable Karim No. 2835 was charge sheeted vide -

ﬂns office No 237/R date 11. 12 2013 and also p1oceeded against departmqntally thlough |

mqumf officer Mian Naseeb Jan DSP/HQrs Maldan who after fulfilling necessary process,
submitted. his, fi ndings to the undels1gned vide his office endorsement No. 12/HQrs, dated

Q2. 0( ”014 that the allegation has been estabhshed agamst him.

The undersigned agreed with the findings of enquiry -officer and the

llézllg-_:ged Constable Karim No. 2835, is herby awarded major punishment of dismissal from

service with effect from 03.11.2013. The absence period (Total 58 days) may be treated as leave

- without pay..

- -

LY

Order aunounced
o & ‘ ' : -
. (f) B No. AL ’li . /

Dated | f /2014 e — 7
(Gul Afzat Afridi)
DI.S’ rict Police Officer,

ﬂdardﬂn

b e | : o
No. P fi’ - .2»4'-23 /- dated Mardan the _Q 2~-()/ = (2014
Copy for information and necessary action to:-

The 8.P Operations, Mardan. -
The DSP/HQrs Mardan.

The Pay Officer (DPO) Mardan.
4. The E.C (DPO) Mardan.

‘5. The OASI(DPO) Mardan.

R
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| POLICEFEPARTMENT - | . MARDANDISTRICT =
" , -' @ R ﬂ’ ER

It has been reported that he Consmbﬁe Karim MNo. 2835 wluIe posted at™ -




l. l r / -

& 13 nd f\ LJ P ! - ! k‘) I "/:
g //J S No. 237 /RD.A-P.R-197,

U C/)M 0)9/0/ // Dated //'-—/i 2013

. '”. . /

§ ﬁISCIPLINARY ACTION UNDER NWFP POLICE RULES - 1975
: . ‘}-

Ry ’ I Gul Afzal Khan District Police Officer, Mardan as competent
authonty am of the opmlon that Constable Kareem No. 2835 himself liable to be proceeded
“against as he commlttcd the following acts/omission within the meaning of-séction-02 (iii) of
" NWFP Police Ru]cs 1975.

-

STATEMENT OF ALLEGATIONS

.

" That Constable Kareem No. 2835, while posted at Police Lines,
dellberately absented himself from the lawful duty vide DD No. 11 dated 03.11.2013 to-date
without anv leave / permission of the competent authority. His pay was stopped. He is
recommendzd for departmental action by the DSP/HQrs, Mardan vide his office latter No. 538,
dated 28.11.2013.. \

2. For the purpose of scrutinizing the conduct of the said official with
reference to the above allegations Mian Nasib Jan Khan DSP/HQrs: Mardan is appointed as
Enquiry Officer. s

-

: 3. The enquiry officer shall conduct proceedings in accordance with
provisions of Police Rules 1975 and shall provide reasonable opportunity of defense and hearing
to the accused official, record its findings and make within twenty five (25) days of the receipt of
this order, recommendation as to punishment or other appropriate action against the accused -
officer. : .

4. The accused officer shall join the proceedings g
place fixed by the Enquiry Officer.

date, time and

District Police Officer,
6l Mardan.

"OFFICE OF THE DISTRICT POLICE OFFICER, MARDAN.
No. 237 /R, datedMardanthe // ~/2~  [2013.

Copy of above is forwarded to the:

- 1. DSP/HQrs: Mardan for initiating proceedings against the accused
official / Officer namely Constable Kareem No. 2835 Police Rules,
1975.

2. Constable Kareem No. 2835, with the directions to appear before the
Enquiry Officer on the date, time and place fixed by the enquiry

. officer for the purpose of enquiry proceedings.

. EkkkK []) kkkkx



G i%ARGE- SHEET UNDER NWFP POLICE RULES 1975

S 4

I, Gul Afzal Khan District Police Officer, Mardan as competent authority
'. charge you Constable Kareem No. 2835 as follows

That you constable, while posted at Police Lines, deliberately absented |

AN

irself from the -iawfulduty vide 11 dated 03.11.2013 to-date without any leave / permission of

ine competent authority. Your pay was stopped and you are recommended for departmental

This amounts to gfavemisconduct on your part, warranting departmental
‘action‘a‘gains‘t you, as defined in section - 6 (1) (a) of the NWFP Police Rules 1975.

1. By reason of the above, you appe'ar o be-guilty of misconduct under section — 02 (iii) of -

the NWEFP Police Rules 1975 and has rendered yourself liable to all or any of the.

: penalties aé specified in section - 04 (i) a & b of the said Rules. ‘ .

2. .You are therefore, directed to submit your wntten defense within seven days of the

recelpt of this charge sheet to the enquiry officer.

R

3. Your wrltten defence if any, should réach to the enquiry officer within the specified
‘ ~ period, failing which, it shall be presumed that you have no defense to put-in and in that
case, an ex-parte action shall follow against you. - - T

4..  Intimate whether you desired to be heard in persons.

- | | A _ " District Pollce Officer,
L . ' @ -Mardan.
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,
PESHAWAR.

Service Appeal No.. 1057/2014.

Muhammad Karim s/o Fazal Rahim r/o Naray Kandar, Fazal Abad, "'l‘ehsil Takht Bhai District
“Mardan.............. e e Appellant.

The District Police Officer Mardan & o :
O DTS . ittt O Respondents.

AUTHORITY LETTER.

. Mr. Atta-ur-Rahman Sub-Inspector Legal Branch, (Police) Mardan is hereby
auﬂbrized to appear before the Honourable Service Tribunal, Khyber Pal<htunk1n§a, Peshawar in the aboye
captioned service appeal on behalf of the respondents. He is also authorized 10 submit all J'eqtlircd
documents and replies etc. as representaﬁve of the respondents through the Addl: Advocate General/Govt.

Pleader, Kh-yber Pakhtunkhwa Service Tribunal, Peshawar.

eral of Police,
Mardan Reg ardan

(Respondent No. 01)

District Police Officer,
Mardan
(Respondent No. 02)

i
.

- Je(“
Mian Nasecb Jan,

" The then DSP/HQrs: Mardan
(Respondent No. 03)
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BEFORE THE HON ’BLE SERVICE TRIBUNAL KHYBER
PAKHTLINKH WA PESHAWAR

In reference Service Appenl Nol_l 057/2014

‘Muhannnad: Karim ._ :
Diatrict Police O]j‘ice‘r-Martlan and others
| PARA-WISE_ RE[OINDER __OF __ THE

COMMENTS SUBMITTED BY RESPONDENTS
ON BEHALF THE APPELLANT

- Respectfully Sheweth: | -'

Reply to the prel’intinari/ -obiectiéns:‘

1 That Para No.1 of the prelnnznar 1 ob]ectzons s
absolutely 2 wrong, the appellant come to this Hon ‘ble.

Court with clean hainds.

2- Tllat_ the appellant is a Government Servant andrcanse'

of action therefore, this Para is incorrect.

. 3 That Para No.3 of the repl y is incorrect, the appellant :
- discussed all the relevant facts and czrcumstances of ,'

' the case. ,

4- That elepartmenta,l of the appellant is dismissed by the

respondents, therefore, the present appeal is a legal




~ 7. 'right of the appellant,‘ therefore, Para No.4 of the

-.comments is incorrect.

5 That this is the fuqt appeal to Hon ble Trzbunal of the

appellant therefore this appeal is mazntaznable to thzs

* Hon'ble Tribunal and also arguable and liable to be |

| accep_ted,‘ therefore, 'Para No.5 of the 'commente is.

incorrect.

- 6- That the app_ellant has made respondents No,l,Qi and 3

‘in: the penal of'respondents because all of the
respondents acted agaznst the appellant therefore 110

questton of non—]oznder and misjoinder is arises.

Reply t'ofacts Of the Contntents

1)  That Para No.1 of the eommentsaccepted to the
| -respondents therefore the respondents give no

comments

2 That Para NoZ of the comments s absolutely

.f.'zncorrect in fact the appellant during service

suﬁ‘ered due to serzous diseases and it was adozsed» "

“bed rest by the competent Medical Officer for two

weeks vide OPD Cheat of LRH Peshawar dated

.‘ 103/11/2013, s'imilarlj/. the appellant is | tlaly' |
: admitted in. the 'Hosp‘ital LRH  Peshawar on
~ 19/11/2013 and dzscharge on 10/12/2013 wzth the_ j
| advised for conipete bed rest for one month b J the.

i

o
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3)

4

o C e

Medzcalbﬁﬁcer (All the Medical Record annexeal, :

herewith for perasal)‘. Previous absence of the

appellant is conszdered by the respondent No.2.as .
~ leave without pa Y therefore the prevzous absence

of the appellant cannot be considered as absence.

(All the OBs No Date- -wise is annexed herewith),
the Medical Record of the appellant is liable to be

considered at this stage because the appellant o

accordzngl y sent all the medical record alongwith |
application for leave through his father to the

concerned quarter at Mardan but the same ivds

. not considered by the cornpetent au thority and the

appellant‘-shozon as absent since 03/11/2013.

That all Medical record issued to the appellant by

 the Government Hospital LRH Peshawar
B therefore zs lzable for consideration, therefore
‘Para No.3 of the comments s wrong while Para

| No 3 of the appeal 5 correct

That Para No4 of the comments is absolutel y "

based on malaﬁde hence incorrect. In fact the

B serzous zllness of the appellant is prooed by the -

Medzcal Record which has been issued to the' |

- 'appellant by y the coneerned MO of the LRH

 Peshawar durzng his zllness period, therefore |

~ Para No4 of the appeal is correct.
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That Para No.5 of the comments is absolutely'

wrong and the appellant was admztted in the

' Government Hos;ntal LRH at Peshawar the

appellalnt never served, never informed by the‘___ -

respondent No.3 regarding inquiryﬁrzd exparte.

inquiry is condz}fcted n absencia of the appellant

and no opportunity of defence is given to the:' |

appellant, it is settled law - that no one be

condemned urzhem d.

g That Para No. 6 of the appeal is true and correct |

and admztted to the respondents therefore the_ |

respondents gwe rro' comments regarding Para

~ No.6 of the ,ajopenl.

That Para No.7 Of :the appeal is,alsoﬂcorrect, the |

respondents: gwe no comments regardzng para, o

No 7 of the appenl hence para No.7 of the appeal 3

is admitted to the respondents.

ThétvPa'ra ‘N0.8'.,of the appeal is correct, the -

respondent never rebut Para No.8 of the appeal'

throu gh comments



_:9) N

. *10)"

Thafﬁar& NO.9'of the appeal is correct, therefore,' .

the respondents never rebut, para No.9 -of the |

 appeal through comments.

That Para No.10 of the appeal s correct therefore -

- the resporzdents never rebut this Para of the

" appeal through comments.

Dated 10/04/2018

It s, there_fbre, requested that on
acceptance of the appeal, both the impugned. -

ordey vide OB No.61 dated 07/01/2014 as well

Office Order No.4777 - ES dated 08/07/2014

may kindly be set aside and the appellant be
. reinstated on his post with all back benefzts ,
- accordmgly '

Appellant
Throu gh

Khanzada Ajmal Zeb Khan
Advocate |
Supreme Court of Pak:start ‘

!
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BEFORE THE HON’BLE SERVICE TRIBUNAL KHYBER-‘-‘ S :
PAKHTUNKHWA PESHAWAR .

- In reference Service Appeal No.1057/2014

‘Muhammavd' Karim
VERSUS
District Police Oﬁicer Mardan and others

Ajﬁdavzt B

1, Muhammad Karzm Son of Fazal Rahzm R/o_ B

Naray Kandar, Fazal ‘Abad, Tehsil Takht Bhai do
“hereby solemnly affirm and declare on oath that the
contents of the accompanied rejoinder are true and
correct to -the best of my knowledge and belief and -
: nothmg has been concealed from this Hon'bel Court.
| Mokl
Deponent

(CNIC # féfe>- 73 ' gé% j

 Advocate .
Supreme Court of Pakzstan
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orthopaedic Surgeon
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ORTHOPAEDIC & TRAUMA UNIT
DISCHARGE CARD

ASSOCIATES PROFESSOR
Dr. Kifayat - Uliah

M.B.B.S., F.C.P.S (ortho)

District Orthopaedic
Trauma Surgeon / AP

Dr. Zulfigar Durrani
M.B.B.S., M.S (ortho)

Assistant Professor

Dr. Haziq Dad Khan
M.B.B.S., E.C.PS (ortho)

Junior Registrar: Dr. Mualim Shah

Dr. Muhammad Shoaib M.B.B.S. M$S
M.B.B.S,, F.C.P.S ll (ortho) Dr. Asif .
M.B.B.S.

Dr Pir Alamn Said
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[Supreme Court of Pakistan)|

Present: \:l:']'aved Igbal and Tanvir Ahmed Khan, JJ-
Mian GPiULAM MUSTAFA and another |
Versus :

CHIEF CONSERVATOR OF FOREST PUNJAB and others

Civil Pcli‘iions No.3213-L and 3214-L of 2001, decided on 19th February, 2003.

(On appegl from the judgment/order dated 29-8-2001 of the Punjab Service Tribunal, Lahore, pussed in
Appeals Nos. 1516 and 1517 of 2000), ¥ '

(a) Punjab Service Tribunals Act (IX of 1974)---

----N.4---Constitution of Pakistan (1973), Art.212(3)---Appeal before Service Tribunal---Power of
review---Deletion of name of respondent (main rival in appeal) from array of respondents at request of
appellant’s counsel---Tribunal dismissed appeal as no relief could be granted 1o appellant against deleted
respondent---Contention of appellant that such deletion was due to inadvertent omission. which could
have been rectified by ‘Iribunal by reviewing its order by exercising inherent jurisdiction---Validity---
Such was not a case of rectification simplicitor--Such order could not be rectified without reviewing
same---Power of review could not be exercised by way of discretion, unless conferred by statute---No
power of review was conferred upon Service ”g“ribuna[--Suc'h order was free from any ambiguity and
indicative of the fact that such deletion was sought in a categorical manner and accordingly his name
bad been got deleted---Same was a gesture ol goodwill shown by the appellant in favour of e
respondent for reason best known to him, which could not be equated with that of an inadvertent
omission--I'indings of Tribunal being unexceptionable did not call for any interference---Supreme Court
dismissed petition and refused leave 1o appeal.

'
(h) Review---

--=- Power of review cannot be exercised by way of discretion, unless conferred upon a forum by some
law or statute. ' ‘

(¢) Punjab Service Tribunals Act (IX of 1974)---

----85. 3 & 4---Exercise of power of review by Service Tribunal--Scope---No such power is conferred
upon Service Tribunal as no such provision is available in the Punjab Service Iribunals Act, 1974,

Sh. Masood Akhtar, Advocate-on-Record for Petitioners.

Nemo for Respondents.

4 ’ 10/9/2017, 9:04 AM
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< of hearing: 19th February, 2003,

(

ORDER

JAVED IQBAL, J.---By this order we propose to dispose ol the above-captioned petitions for leave 1o
appeal which are directed against the common Judgment dated 29-8-2001 passed by learned Punjab
Servicg Tribunal, Lahore, whereby the appeals preferred on behalf of petitioners have been dismissed.

2. Pregisely stated the facts of the case as enumerated in the Judgment impugned are 1o the effect that !
“appelfants claimed pro-forma promotion to the post of Sub-Divisional Forest Officer w.e.f, 23-3-1984.
Alier hectic entreaties and running from pillar to p9st ultimately succeeded in their endegavour on
2‘)-9—!'990 and they were granted relief. A new cause of action accrued in their favour wthn 011¢ Al
Muhammad son of Umer Din, formerly arrayed as respondent No.3 stated to be much ju[jior 1(:) the
appellynts was allowed promotion to BS-18 on acting charge/officiating basis on 7-5-1987 agai;jst a
regular post and later on said Alj Muhammad was promoted on regular basis w.e.!. 23-6-1996.‘App<;llam
onee against made various representations which were decided o be placed before the Departméntal
Promotion Committee who were directed to consider the same after giving hearing 10 partics. The
Departmental Promotion Committee in jts meeting convened on 9-10-1999 rejected the representations
ol the appellants and the decision was duly communicated to them on 29-11-] 999 by respondent No.2.
Appellants filed Service Appeals Nos.3561 and 3544 of 1999 which were dismissed by this Tribunal on
12-1-2000 as per-mature. Appellants thereafler moved the Chief Secretary, Government of the Punjab,
on 9-2-2000 against the decision of the Departmental Promotion Committee dated 9-10-1999" which
could not be decided within a period of ninety days and consequently the learned Punjab Service
Tribunul was approached by means of above-captioned appeals which were dismissed vide judgment
impugned. hence these petitions.

3.1t is worth mentioning that the name of Al Muhammad (respondent No.3) was got deleted by the
petitioners by means of order dated 14-] [-2000 which is reproduced herein-below Tor ready reference:--

"Comments have been filed by respondents Nos.l and 2 Leurned counsel for the appellunt
requests for deletion of the name of respondents Nos.3 and 4. [.carned DA has no ohjection. In
this view of the matter, the names of respondents Nos.3 and 4 have been deleted from the list of
respondents. Let the case be lixed for arguments on [8-1-2001] "

4. Sh. Masood Akhtar. learned Advocate-on-Record appeared on behalf of petitioners and contended
with vehemenee that the order dated 14-11-2000 could have been rectified by the Punjab Service
Tribunal by reviewing the same by exercising its inherent jurisdiction. It is also contended that the case
of the petitioners should have been decided in accordance with law and they should not be knocked out
on the basis of sheer technicalities. It is {urther contended that Ali Muhammad (respondent No.3) was
the only necessary party and deletion of his name could be due to an inadvertent omission and at the-
best it could be considered a technical hurdle having no substantjal bearing on the merits of the case
determination whereof should be on merit which would be in the interest of justice.

5. We have carefully examined the contentions as agitated on behall of the petitioner and perused the

of' 4 10/9/2017, 9:04 AM
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« fr;x;m impugned with care and caution. We are not persuaded to agree with the prime contention of
ned Advocate Supreme Court on behalf of petitioner that name of Alj Muhammad was got deleted

A0 1o an advertent omission as the order dated 14-11-2000 negates it which is free 1’1'01;11 any.
ambiguity and indicative of the fact that the deletion of the name of Ali Muhammad was sought in <|
categoric manner and accordinigly his name was got deleted. In fact it was g gesture of goodwil| showiy
by the petjtioners in favour of Ali Muhammad for the reasons best known 1o them which can@ot be
cquated to that of an inadvertent omission. It is to be noted that bower of review cannot be exerciged by
way ol disgretion unless conferred upon a forum by some law or statute. No such power is conferred
upon the Scr\r'ice Tribunal. It was not the question of reclification simplicitor be ause order {idalcd
14-11-2000 could not be rectitied without reviewing the same' and no such review could have-zbeen
_made by the Service Tribunal as no such provision is available in the relevant law, This aspeet of the

matter has heen dilated upon and decided in a comprehensive manner vide judgment impugned, relgvant

portion whereof is reproduced herein below for ready reference:-? :

"9. Fhe next question which attracts the mind is whether in the interest ol justice can | review the
order dated 14-11-2000 by summoning Al; Muhammad (former respondent No.3) for heurirjg. In
the first instance, 1 have no power of review; a power which has 10 be specifically invested in a
statute and there being fone, resort cannot be made, Arguments of learned counsel Tor the
appellants that order dated 14-11-2000 was not final and therefore. in order (o give hearing to Alj
Muhammad (former respondent No.3), in the absence. ex parte order can always be recalled is
again devoid of force, Name of Ali Muhanimad (former respondent No.3) was specilically asked
to be deleted and orders were accordingly passed. Construction m appeal is in the hands of the
appellant and cannot be controlled by the hearing authority. In the present form, appeals are not
properly constructed. therefore, no relief can be granted to the appellants. His train rival has been
erased from the array of respondents. Even otherwise, leaving the objection aside. if Alj
Muhammad, is now summoned by the Tribunal, he can raise a very valid objection that the
appeal is grossly time-barred so far as he is concerned as he was the main person against whom
the relief is claimed. At this junction, it would be pertinent 1o mention that carlier Service
Appeals Nos.3561 of 1999 and 3544 of 1999 by the appellants were dismissed on the ground that
fepresentation, essential under section 4 of (he Punjab Service Tribunals Acl 1974, was not
resorted to. Appeliants made representation 1o the Chief Seeretary on 9-2-2000 i.c. alter 30 days
rom 29-11 1999: (he order now impugned. On this score, these appeals in their, present, form ay
urged by the District Allorney are barred by time. These observations are by way of passing
reference. in any case the main question is the hurdle created by the order dated 14-11-2000
which the appellants had 1o surmount but failed to o 50, resultantly. both he appeals being
improperly constructed. no relief can be granted to the appellants against a person who was made
aparty but later on. on g request of the counsel of the appetlants. his name stood deleted.”

The conelusion as arrived uy by the learned Punjab Service ‘Iribunal being unexceptionable hardly calls
for any interference. The petitions being merit less are dismissed and leave refused, '

S.AK/G-190/8

Leave refused.

10/9/2017, 9:04 AM




PR ) ) . - ntpl//www.plsbeta.conviawOnline/law/content2 ] .asp?Casedes=2...
et : . L . -

Case Judge™

Fbt 1 foregoing reasons, the present petition stands dismissed and leave to appee{l'is
L _ _ . . .
'.,;S{jd.

. P OTIE . : o Leave refused.
SLAKD- | - S

8/18/17.6:50 AM
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BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR

S.A. No. 1057/2014

Muhammad Karim Versus D.P.O & Others

REPLICATION

Respectfully Sheweth,

PRELIMINARY OBJECTIONS:

All the preliminary objections are illegal and incorrect. No
reason in support of the same is ever given as to why the appellant
has not come to this hon'ble Tribunal with clean hands, without cause
of action, appellant has concealed material facts, -estoppel,
maintainable and the same is bad in law for mis and non-joinder of
necessary parties. o

ON FACTS:
1. Not commented upon by the respondents.

2. Incorrect. The absence of appeliant was never deliberate but was due to
Typhoid for which was treated at hospital with a_dviséd bed rest by the
doctor. The officials at Police Line was informed about the illness but
they took it lightly; besides pervious laxities cannot be made basis in the
present case as Charge Sheet was only to the extent of absence with

effect from 03-11-2013. Moreover, inquiry was conducted without
associating him. o |

3. Incorrect. The prescriptions were issued by responsible doctor of LRH
which is the most standard Institution .of Pakistan,’ S0 cannot be
considered fabricated. e T

-

4. Misconceived, 16.9 Police Rules was not applicait'il‘e’z’ih the instant case,
besides when absence was treated as leave without “pay, then there was
no need of dismissing the appellant from service.

5. Incorrect. As stated above, the prescriptions were issued by competent
doctor of LRH which is a standard Institute of Pakistan. s

X N
s o
N

L
e



10.

e

‘Incorrect. No chance of defense and hearing was provided to the
appellant even personal hearing which is mandatory provision of law
was also not provided to appellant. |

Denied. Procedure has not been followed. "

As above.

Incorrect. The appellant was ill, treated by the competent doctor of LRH,
so absence was not willful but to the compelling circumstances which
was beyond his control so is not misconduct. Dismissal is harsh

punishment according to judgments of the hon’ble Supreme Court of
Pakistan and of this hon’ble Tribunal.

Not replied to thré‘contents o) adrhitted correct.

GROUNDS:

All the grounds of the appeal are legal and correct while that of the
reply are illegal and incorrect. THe same are again adopted.

It is, therefore, most humbly prayed that the appeal be accepted as

prayed for. M,*M
Appellant
Through
Saaduﬂah Khan Marwat
Dated: 31-08-2018 ~ Advocate,

.y

AFFIDAVIT

I, Aftab Ahmad appelll‘ant_‘do hereby solemnly affirm and declare that
contents of the‘AppeaI & rejoinder are true and correct to the best of my

knowledge and belief while that of reply of respondents are illegal and
incorrect. .

I reaffirm the same on oath once again to be true and correct as per the

available record. : L.
- [

DEPONENT.

lchor
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7 KHYBER PAKHTUNKWA SERVICE TRIBUNAL. PESHAWAR
428 /ST Dated /& ~— 3 — /2019
To
. The District Police Officer,
Government of Khyber Pakhtunkhwa,
Mardan,
Subject: - JUDGMENT IN APPEAL NO. 1057/2014, MR.MUHAMMAD KARIM.

1 am directed to forward herewith a certified copy of Judgement dated
1 1 .03.2019 passed by this Tribunal on the above subject for strict compliance.

Encl: As above ‘ \

REGISTRAR
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL

PESHAWAR.
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207 SCMR 1410

[Supreme Court of Pakistan) . "

Present: Muhammad Sair Ali and Khilji Arif Hussain, JJ JJ}/
ABDUL RAFIMAN QURESHI -Petitioner / ﬁ . rﬁ,t
Versus )/ d{ll})} |
AUl)lTOR-GENERAL OF PAKISTAN and others---Respondents \0 4

Civil Petition No. 617- L of 2010, decided on 8th June, 2011.

(Against order dated 29-1-2010 of Federal Service Tribunal, Lahore, passed in M.P. No. 379 of
2008).

- Service Tribunal Act (LXX 0f1973)---

41 ----S. 3---Service Tribunal---Review, power of---Scope---Service Tribunal has power of review--
Second review petition before Tribunal not maintainable.

Petitioner in person.
Ms. Yasmin Saigol, D.A.-G. along with Sharif Bhatti, AAO (Legal) for Respondents.

Date of hearing: 8th June, 2011.

ORDER

MUHAMMAD SAIR ALI, J.--- Petitioner's Appeal No.540(L)CS of 2000 was decided by the
Federal Service Tribunal, Lahore (hereinafter referred to as “the Tribunal’) on 3-12-2003. His claim
that he should have been allowed one increment on getting selection grade and for revision of his
pension accordingly was rejected. However, the amount already paid to him was protected by the
Tribunal because the payment so made was due to the error of the respondent-department. In view
thereof, the appeal was partly accepted in the following manner:--

"The result is that the appeal is accepted partly. The claim of the appellant for restoration of
his pay slip in which he had been allowed advance increment is rejected. His second prayer
that no recovery should be effected from him is allowed. This order would be effective only

" if payments have already been received by the appellant. The appellant shall be paid
monthly pension on the basis of PPQ dated 23-8-1999."

In the year 2004, the petitioner filed a review application to get rectification of the order regarding
PPO dated 23-8-1999. The Tribunal, accommodating the petitioner, treated the said review
application as M. P. No.725 of 2004 and decided the same as under:--

"The respondents have submitted a bill of commutation of pension arrears and also
approval for payment of commutation and gratuity regarding the grievance in the cause and
also a letter dated 2-6-2006 stating that the petition has borne fruit and the judgment stands
implemented in toto. The learned counsel for the appellant has no further cause of

1 of2 8/18/57.9:50 AM
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~_ grievance. Petition disposed of having borne fruit."

A\
" ‘

The petitioner moved yet another review application, which again was treated as M. P. No.379 of
2008. The Tribunal disposed of the said M.P. by holding that the judgment of the Tribunal had
ahcady been implemented. This order was passed on 29 1-2010 and forms the subject matter of the

present petition for leave to appeal.

The petitioner is present in person. The learned Deputy Attorney-General, in response to the
notice is also present and has how assisted the Court. The learned DAG took us through the record to
show that the judgment of the Tribunal dated 3-12-2003 implemented and had attained finality.
Further assured tat petitioner's case had been duly considered by the department sympathetically
rectification, as sought, was made. In answer, the petitioner read out order dated 3-12-2003 and
sought further change therein.

3. We are afraid, the Tribunal had no power of review. The petitioner had filed two review
applications, on which the Tribunal accommodated him. The petitioner conceded that the judgment
of the Tribunal dated 3-12-2003 had been duly implemented in toto and as such his grievance stood
redressed. The petitioner was unable to show to us that his second review petition before the
Tribunal was maintainable or 13 that he had any grievance to agitate before this Court, after he had
conceded in the Tribunal that the order stood implemented and his grievance fully redressed. We
also find that no question of law of public importance within the contemplation of Article 212(3) of
the Constitution of Islamic Republic of Pakistan, 1973, arises in this petition.

4. For the foregoing reasons, the present CPLA is dismissed and leave to appeal in declined.

S.AK/A-33/SC ' | Leave refused.

2of2 ‘ . 8/18/17, 9:50 AM
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Y?iZP LC(CS.) 793
‘i’Sl_lpreme Court of Pakistan]

Present: Muhammad Sair Ali and Khilji Arif Hussain, JJ
DEPUTY DIRECTOR, FOOD and others I/\

v .
versus j
Mehr ASTF NADEEM 3

Civil Petition No. 547-L of 2011, decided on 8th June, 2011.

(Against judgment dated 23-12-2010 of Punjab Service Tribunal, Lahore, passed in
Appeal No. 2964 of 2009).

Punjab Service Tribunals Act (IX of 1974)---

----S. 4---Service Tribunal, powers of---Scope---Tribunal had jurisdiction to re-examine and re-
assess material, which remained before departmental authorities, to conclude as to legality and
justification of penalties imposed.

Zaka-ur-Rehman Awan, Addl. A.-G. and Zulfigar Ahmed, Enforcement Ofticer, Food
Deptt. D.G. Khan for Petitioners.

Ch. M. Anwar Ghuman, Advocate Supreme Court for Respondent.
Date of hearing: 8th June, 2011.
ORDER

MUHAMMAD SAIR ALI, J.---Through the present petition, the petitioner-
department seeks leave to appeal against judgment dated 23-12-2010, passed by Punjab
Service Tribunal, Lahore.

2. The learned Additional Advocate-General, Punjab, appearing for the petitioner-
department has contended that the respondent was proved guilty of charges in the inquiry,
through inquiry report, which was duly maintained by the departmental authority by rejecting
his departmental appeal. Further that as the departmental authorities were concurrent on the
question of proof of respondent's guilt, therefore, the Tribunal should not have reanalyzed the
evidence and to pass the impugned judgment upsetting the penalty of dismissal from service
and modifying the same to the reduced penalty of reduction in pay by two stages for a period
of two years. And that instead the Tribunal should have maintained the penalties of dismissal
and recovery etc, as imposed by the departmental authorities.

~

3. Learned counsel for the respondent has read out the detailed reasoning of the Tribunai
as contained in paras 6, 8 and 9 of the impugned judgment. He has contended that the Tribunal
had the authority to re-look into the evidence, inquiry proceedings as well as the inquiry report
to make an assessment qua justification of the penalties imposed by the department.

4. After hearing the learned Advocate Supreme Court for the parties, we are of the
opinion that no question of law of public importance within the meaning of Article 212(3) of
the Constitution of Islamic Republic of Pakistan, 1973, has been raised by the petitioner-
department to justify grant of leave to appeal. Instead, we believe that the Tribunal duly and
properly exercised the jurisdiction vested in it to re-analyze and re-examine the evidence led
during the inquiry to make an independent assessment of the same outside the hierarchy of the
department. It is well, settled that the Tribunal possesses the requisite jurisdiction to re-
cxamine _the material? which 1s before the departmental authorities, and re-assess the
same to conclude as to the legality and justification of the penalties imposed. We find the
Jurisdiction has been fairly exercised by the Tribunal in terms of settled principles of law.

> 8/18/17. .50 AN
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. BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,
- S PESHAWAR.

Rc’.fmon Petition No. 57/2015 I
In‘reference of Serwce Appeal No. 1057/2014. '

e

- Muhammad Kanm s/o Fazal Rahim r/o Naray Kandar, Fazal Abad, Tehsﬂ Takht Bhai District

....................................................................................................... Petmoner
p . ' VERSUS ‘
The DIG Mardan Region-I, Mardan &
OIS, Lot Respondents
Respectfully Sheweth:

PRELIMINARY OBJECTIONS:-

That the appellant has not come to this Honourable Tribunal with clean hands.
That the appellant has got no cause of action.

That the appellant has concealed material facts from this Honourable Tnbunal
That the appellant is estopped by his own conduct, by law to bring the instant appeal.

That the present appeal is bad in its present form hence not maintainable and liable to be
dismissed.

S NIRRT

S

. That the appeal is bad due to non-joineder and mis-joineder of necessary parties.

REPLY ON FACTS:-

No comments.
Pertains to record
Subject to proof
‘Subject to proof.

WPPN?

Incorrect. This Honourable Tribunal has got no jurisdiction to review the orders/judgment issued by

this Honourable Tribunal as there is no review provision in serv1ce laws of this Honourable
Tribunal. '

PRAYER:-

It is, thereforé, humbly prayed that the appellant has been found guilty for the misconduct
he committed. His appeal is baseless and devoid of merit & must be dismissed with costs

'. (Res ndent o. 1
L ’

gk TN .
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1"" ORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA, PESHAWAR

|«-::_ e

Revision Petition No. 57/20 15
In referenice of Serv1ce Appeal No. 1057/2014.

)~ i \. o B

............................................................

........................................... Petmoner
| ' VERSUS. '

The DIG lk}/lardan Reglon-I Mardan &

others.....l....cooeiiiiii. e e TP Respondents
E | ' COUNTER AFFIDAVIT

I, the respondent do hereby declare and é@lemnly affirm on oath that the
contents of the Para-wise corhmgnts in the service appeal cited as subject are true and correct to the best of

our knowledge and beliéf and nothing has been concealed from this Honourable Tribunal

|
t
|
|

.
: +

l

| |
\ .

|
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA, PESHAWAR,

Revision Petition No. 57/2015.
In reference of Service Appeal No. 1057/2014.

Muhammad Karlm s/o Fazal Rahim 1/o Naray Kandar, Fazal Abad Tehsil Takht Bhai District

Mardan‘.....,............._. ...................... e ettt teee e iiidiraaeeneas Petltloner
VERSUS

The DIG Mardan Reglon -1, Mardan &

o] 111 - T OO PRSP Respondents

' 4.y, AUTHORITY LETTER.

Mr. Muhammad Shafiq Inspector Legal (Police) Mardan is hereby
authorized to appear before the Honourable Service Tnbunal Khyber Pakhtunkhwa; Peshawar in the above
captioned .service appeal on behalf of the respondent. He is also authorized to submit all: reqmred

documents and replies etc. as representative of the respondent through the Addl Advocate General/Govt.

Pleader, Khyber Pakhtunkhwa Serv1ce Tribunal, Peshawar.

(Respondent No 1)
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BEFORE THE CHATRMAN, SERVICE TRIBUNAL,

peppeecd o tosTfety B

B L ey

W Avstupiuahpborngt

petition NO. /201h.

Fazal Rahim R/O Naray Kandara
pY .

Sepo MNO. FC-2835 Distt: Mardan..?etitgg

Vuhammad Karim s/0 Fazal Abad, Post O

Ki11i, Tehl Tahkht Bhai, District, Mardan,
o VETSUS o
4. D.1.G. Mardan Region- I, Mardan.

2. The District Police Officer Distt: Mardan.

5. Mian Nase”‘b Jan, DSP‘ H.QR‘ Mardan-......... esencsnssenencs RespondentS.

Yy awpFp(s T-AIIATY

Appea}/against the order dated 7/1/2014, OB NO .61,

District Mardan issued from the office of respondent
a

W .2 vide which the Petitioner has been major puni

as well as departmental appeal

shment

of dismisal from service,
n rejected by respondent NO«1y

07.2014 vide which

of the Petitioner has also bee
vide Office order NO.4777/BS, Dated E.

the dismisal order Was confirmeds.

S r——

Oon acceptance of this appeal both the above mentioned

Prayer:-

Orders may kindly be set aside and the Petitioner br

re-instated in services With all back benefits.

t—————

Repsectfully Shewethi-

1 - That the Post of Constables were beingh# adver#ised in tye

year-2009, the Petitioner was accordingly Selegted/appointed

as a Constable NO. FC285 in the year 2009 at District

Police ;Mardane.

That during the service tenuare the Petitioner sufferred

due to serious disease and Was advised bed rest by the Medical

é;é;J.C2~:7 Officer on 3.11.2073 for two Weeks,
9,11.2015 and after Medical

and therafter the Petitione

wags admitted in the Hospital on 1
dvised by Medical EHFETIER
h from 10 .12 2015 -

Treatement the Petitioner was again a

Physiocién %o take bed rest for one mont

all the Medical discriptions/Slips are appended as pagetise

for peruseale

z That the Petitioner accordingly sent.the all Medical Des
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o ‘ ! e T
28.05.2015 Appellant not in attendance. Addl: A.G for re3pondents present.
' Appellant has failed to deposit security -and process fee within the
specified time as such the appeal is dismissed under Rule 10 of KPK

Service 'Irlbunal Ruies, 1974. F|Ie be consigned to the record.

ANNOUNCED o ‘ QS %W

28.5.2015 e

%‘b’ - 4.__._.| l“n\’laﬂ\l'
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