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From arguments advanced by the learned counsel for the j 

parties and perusal of record, the Tribunal is of the view that there is j 

no provision of second departmental appeal under the law. If the ; 

appellant was aggrieved from the order dated 03.1.2009, he should ^ 

have approached this Tribunal within 30 days;^ but he filed appeal on ^ 

01.7.2004, which is hopelessly time barred. There is no application 

for condonation of delay with the appeal. As such the present appeal ' 
being hopelessly time barred is dismissed in limine. File be ^ 

consigned to the record.

ANNOUNCED

06.02.2015 Member

• V.i;



Appeal No. 1054/2014%

t, 06.02.2015 Appellant with counsel and Mr. Kabirullah Khattak, Asst: 

Advocate General for the respondents present. Preliminary 

arguments heard and record perused.

Counsel for the appellant contended that the appellant has 

not been treated in accordance with law/rules. The appellant has 

impugned order dated 03.01.2009 whereby period of 31.1.2007 to 

19.10.2007 was treated as extra ordinary leave. Against the 

impugned order he filed departmental appeal on 05.03.2014 which 

has not been responded within the statutory period of 90 days, hence 

the instant appeal on 01.07.2014. He liirther contended that a false 

and concocted case was registered against the appellant vide FIR 

No. 18, dated 31.01.2007 charge under Section 302/34 PPC at Police 

Station Gandigaar, and as a result of that FIR the appellant remained 

absent from his duty from 31.04.2007 to 19.10.2007 and 20.10.2007 

to 31.12.2008. After that the appellant was acquitted vide order dated 

16.04.2008; that the impugned order dated 31.01.2009 is not legal on 

the reason that his absence for aforesaid period was not intentional 

but due to lodging of false and concocted case, therefore, the 

impugned order dated 03.01.2009 need modification regarding back 

benefit from 31.01.2007 to 19.10.2007 and 20.10.2007 to 31.12.2008 

which is the legal vested right of the appellant. He requested that the 

instant appeal may be admitted for regular hearing. He relied on 

1998 PLC (C.S) 1430.

The learned AAG while assisting the Court was of the view 

that the iristant appeal is not maintainable in its present form being 

badly time barred as the appellant was removed from service on 

28.08.2007 which is the original order while on his appeal he was 

reinstated into service vide order 03.01.2009 which is the appellate 

order and the appellant was required to approach .this Tribunal 

within 30 days against that final order. However, the appellant filed a 

second departmental appeal which is not permissible under the law 

and filed the instant appeal on 01.07.2014 which is badly time 

barred. Moreover, no application for condon'ation of delay has been 

filed with the appeal. He relied on 2013 PLC (C.S) 1030, 2001 

SCMR 1967 and 2003 SCMR 228, He requested that the instant 

appeal may be dismissed in limine.
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Clerk of counsel for the appellant present. Since i|,the10.11.2014

Tribunal is incomplete, therefore, case is adjourned to 13.0jl.2015

for preliminary hearing.
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I Appellant in person present, and requested for adjournment 

due to pre-occupation of his counsel in the Pesliawar High Court

13.01.2015
]•

Peshawar. Request accepted. To coine up for further prehmihary

hearing on 06.02.2015.
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Form-A
FORM OF ORDER SHEET

Court of

1054/2014Case No..

Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings

S.No..

321

The appeal of Mr. Muhammad Salam resubmitted today 

by Mr. Rehmanullah Advocate may be entered in the Institution 

register and put up to the Worthy Chairman for preliminary 

hearing..

19/08/20141

(Z
ao'/Z'M This case is entrusted to Primary Bench for preliminary2

hearing to be put up there on j O ^ f J^^ oj^

V
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The appeal of Mr. Muhammad Salam Sepy leyies Dir received today i.e. on 01.07.2014 is

incomplete on the follo\A/ing scores which is returned to the counsel for the appellant for completion 

and resubmission within 15 days.

1- Address of respondent No. 1 is incomplete which may be completed according to the 
Khyber Pakhtunkhwa Service Tribunal rules 1974.

2- Appeal may be page marked according to the Index.

/S.T,|p^No.

OjhDt. /2014.

tAR^REGT 
SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA 
PESHAWAR.

Mr. Rehman Ullah Adv. Pesh.
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IN THE SERVICE TRIBUNAL .K.P.K PESHAWAR

Service Appeal No. jcS^ /2014

Muhammad Salam 

Sepy Levies Dir (BPS-05) Appellant

-Vs-
The Section Officer FATA & 0thers Respondents

£> INDEX

S.NO Description Of Documents
Grounds of Service Appeal

Annex Pages1 .

2 Affidavit
3 Addresses of Parties
4 Copy of removal Order^ mtTiiif

^py of order dated 03-01-2009^

Copy of Departmental Appeal 
Copy of order dated 16-4-2008
Copy of Supreme Court Judgment 1998 PLC 
(C.S) p.1940

A
5 B 7-f6 C ft>7 D8 E

JI-3
9 Wakalatnama

Appellarit
Through

Rahman
And , S [a

Shehryar l^han
Advocate Peshawar 
High Court Peshawar, 
Office 25-A Nasir Mansion 
to Railway Road Peshawar 

0333-9125367

L *
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IN THE SERVICE TRIBUNAL .K.P.K PESHAWAR
Appeal NoJ O.'ftj /2014Service

Muhammad Salam 

Sepy Levies Dir (BPS-05)

of-'7-3,

VERSUS

C Wi „
1. Section Officer FATA^ '
2. Government of KPK through Secretary Home & Tribal Affairs

Department.
3. Home Secretary Govt of KPK, Peshawar
4. District Accounts Officer, Dir Upper, KPK, Peshawar.
5. District Coordinator Officer, Dir Upper KPK Peshawar.
6. Chief Secretary Govt of KPK, Peshawar Respondents

SERVICE APPEAL U/S 4 OF NWFP SERVICE
TRIBUNAL ACT 1974 AGAINST ORDER DATED 3-1-
2009 NO.SO (FATA) HD/12-19/DIR UPPER/08.
WHEREBY THE APPELLANT’S PAY WAS WITHELD
FOR THE PERIOD OF 31/01/2007 TO 19/10/2007 AND
20-10-2007 to 31-12-2008 & WAS TREATED AS
EXTRA ORDINARY LEAVE. AND NOT TAKING ANY
ACTION AGAINST THE DEPARTMENTAL APPEAL OF
THE APPELLANT

Prayer in Appeal:

ON ACCEPATNCE OF THIS APPEAL ORDER 
NO.SO (FATA) HD/12-19/DIR UPPER/08 DATED 3- 
1-2009 MAY PLEASE BE MODIFIED AND THE PAY 
WITH ALL BACK BENEFITS & ARREARS FOR THE 
PERIOD OF 31/01/2007 TO 19/10/2007 AND 20-10- 
2007 to 31-12-2008 MAY VERY GRACIOUSLY BE 
GRANTED TO THE APPELLANT FOR THE SAKE OF 
JUSTICE.

Respectfully Sheweth:

1. That the appellant was appointed as Sepoy (BPS-05) in levy force 

t9-4i§ upper dir Registered no.82.
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2. That the appellant has performed his duty at different places and 

presently performing his duty at Deputy Commissioner House Pana

Kot.

3. That a false and concocted case was registered against the 

appellant, case FIR No.18, dated 31/01/2007 charge under section 

302/34 PPC at police station Gandigaar.

4. That after Registration of the case against the appellant, the 

appellant remained absent from performing his official duty and an 

order No.SO (FATA) HD/12-19/Dir Upper/08, dated 3-1-2009 was 

issued under the Hands of Secretary to Government of NWFP to 

deprive the appellant from his pay for the period 31/01/2007 to 

31/12/2008 and 20-10-2007 to 31-12-2008.

5. After this the appellant moved departmental representation on 

05/03/2014 which is still pending and no response is given by the 

Respondents till now.(Copy of Departmental Appeal Attached)

6. That feeling aggrieved from the said order & not giving any positive 

reply of the departmental representation the appellant prefer this 

appeal inter-alia on the following grounds.

GROUNDS:
A. That the impugned order NO.SO (FATA) HD/12-19/DIR UPPER/08 

dated 3-1-2009 and giving not any positive response of a 

departmental representation of the appellant is illegal, unlawful and 

against natural justice.

B. That a false and concocted case was registered against the 

appellant, case FIR No.18, dated 31/01/2007 charge under section 

302/34 PPC at police station Gandigaar, and from the result of that 

FIR the appellant remained absent from his duty from 31/01/2007 TO 

19/10/2007 AND 20-10-2007 to 31-12-2008.
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C. That in the above mentioned case the appellant was acquitted on 

16-04-2008 from all the charges leveled against him. (Copy of order 

sheet is attached as annexure).

D. That the impugned order NO.SO (FATA) HD/12-19/DIR UPPEFi/08 

Dated 3-1-2009 is not legal on the reason that his absence for 

aforesaid said period was not intentional but due logging of false and 

concocted case and the impugned order no. A/0.SO (FATA) HD/12- 

19/DIR UPPER/08 Dated 3-1-2009 need modification regarding 

back benefit from 31/01/2007. TO 19/10/2007 AND 20-10-2007 to 31-12- 

2008 which is the legal f&^^pright of the appellant.

E. That the version of the appellant is supported by the judgment of the 

Supreme Court of Pakistan in 1998 PLC (C.S) page 1430 (Copy of 

Judgment attached).

F. That the appellant has not been treated in accordance with law as 

provided and guaranteed under the constitution of 1973.

G. That the order No.SO (FATA) HD/12-19/Dir Upper/08 dated 03-01- 

2009was passed against the appellant in haste.

H. That the impugned order is totally unfair, biased and not according 

to circumstances of the case in hand.

I. That the appellant seek permission to advance other grounds and 

proof at the time of hearing.



It is, therefore, humbly prayed that On 
Acceptance of this appeal order No.So (FATA) 
Hd/12-19/Dir Upper/08 dated 3-1-2009 may please 
be modified and the pay with all back benefits & 
arrears for the period of 31/01/2007 to 19/10/2007 and 
20-10-2007 to 31-12-2008 may very graciously be 
granted to the appellant for the sake of justice.

Through

Rahman Ullah
And

Shehryarkhan 

Advocates Peshawar,
AFFIDAVIT:

I Muhammad Salam Sepoy (BPS-05) Levies Dir, do hereby 

solemnly affirm and declare on oath that the contents of the
accompanying Service Appeal are true and correct to the best of my 
knowledge and belief and nothing has been concealed from this 
Hon.ble Tribunal.

DEPONENT
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IN THE SERVICE TRIBUNAL .K.P.K PESHAWAR

Service Appeal No.^ /2014

Muhammad Salam 

Sepy Levies Dir (BPS-05) Appellant

-Vs-
The Section Officer FATA 85 others Respondents

APPELLANT
Muhammad Salam

Sepy Levies Dir (BPS-05).

RESPONDENTS:

1. Section Officer FATA^ jifThni^ri jfnW .

2. Government of KPK through Secretary Home & Tribal Affairs 

Department.

3. Home Secretary Govt of KPK, Peshawar

4. District Accounts Officer. Dir Upper, KPK, Peshawar.

5. District Coordinator Officer, Dir Upper KPK Peshawar.

6. Chief Secretary Govt of KPK, Peshawar

Appellant
Through

Ra&ian Ullah 
Advocate Peshawar
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GOVERNMENT OF NWFP 

HOME & TRIBAL AFFAIRS DEPARTMEW^'ts

1
I
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!?• -it Daled Peshawar the jonuary 3, 2009i!' . ■ £•
?! 7I

0/?Z)O

12-19 / jJv:/ Upper / 08: /?erdrc- perused. The 
appellant wajs recruited

Coordination Officer Dir Upper. He
Sepoy in Dir Levies fProvincial) by the Districtas

granted 3 days leave oh
30/-01/2007 hut he did not report'for duty cfter expiry of leave 

remained ahsent from duty with effect from, 31/01/2007 to 18/10/2007. 

1 he Subidar Major Dir Levies Upper reported that according

was
\

and

;
to Police

Station Ghandigar an FIR was lodged, against the-.Levy Sepoy urxier 

Section 302 PPC and absconded to avoid arrest. On 19/10/2007 he

i • .
i

f
was .

in the court oj District & Sessions Judge Du- 
Upper. The District & Sessions Judge Dir Upper acquitted him 

basis of compromise on 09/05/2008.

t arrested and. was iried

! on the

In ,vie,uj of the honorable acquittal by, the coud the appeal of

^ Ml. Mohammad Salanu Px-Levy Sepoy Dir Upper is hereby accepted with 

. the dircEuoiWumrrfPrjrSJr Jdrwmp-W/10/2007 shall he '
I

i treated as extra ordinary leave without pay while the appellant shall be
, j

entitled to back benefit for the period fromOB/10/2008 to 31/12/2008.
.J 1

Secretary to Government of NIVFP
llorne & Tribal Affairs Dephinmenl

Endstl No. & Date Even.

Copy for injbrmaiion to ihe: -

District Coordination Officer Dir Upper. 
District Accounts Off cep Dir Upper. -

3. P.S to Home SecreianiMAPFP.
d. Officicxl concerned.
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{UpHAMMAU ISUlklL) 
Section Officer {FATA)

Ph lf 091-9210078
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GOVERNMENT OF NWFP 

HOME as TRIBAL AFFAIRSi D^ARTMENT
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yTo

V
The District Coordination Officer,
Upper Dir.\

*

1

Subject: ORDER, ■/

/

t

■ I am dll acted to refer la your tetter No. '196/ OCX)/ LI 1C 

dated 15/01/2009 on: the subject mentioned above and to slate that 

f this Department ordpr of even No. dated 03/01/2009 i 

petitioner has been allowed hack benefit for the period 

in, while the-rest of the period will be treated

s

IS very clear. The 

mentioned there 

as leave without pay.
1 / i*'

I\
\ \

(Midi A MM A D ISM A! L) 
Section Officer (FATA) 

Plume: 091-9211)078
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GOVERNMENT OF NWEP 
HOME & TRIBAL AFFAIRS D^^ARTMENT

><><><><

No. SC.^ (I^A'^A) H\-)/ 12 ly / I3ir Upper / 08 
Daled Peshcivviu-(.hejiiiuiary 1b, 2009

'

I

V
\

To

7
The District Coordination Officer,

clipper Dir. j

I

Subject; ORDER, ■/

/
\

f

i

-I am directed to refer to your letter No, d96/DCO/LHC 

dated 15/01/2009^ on'the subject mentioned above and to state that 

this Department order of even No. dated 03/01/2009 is very clear. The i

petitioner has been allowed back, benefit for the period mentlOf^ed there"'- 
^ in, while the-rest of the period will be treated

\
leave without pay.as

//
\/ \
\\.

(MW-JAMMAD ISMAli) 
Section Officer. (FATA) 

Phone: 091-9210078
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•^Jhe Chief Secretary, 
4?S&'Govi of KPK Peshawar. 7

sVA f >
y^*t^ C

Departmental Appeal for treating the period
from 31-1-2007 to 19-10-2007 and 20-10-2007
to 31-21-2008 with full pay.

Subject:

■asfc
Sir,';;,'

v;;k '

havo tho honour that I was falsely involved in a murder case 
%;jand thereafter I was honourably acquitted by the compelenl 
.-Sljf 'cburt of law as received from the latter dated 03-01-2009.
Mil,(Copy of letter attached),

tfe
2;.!That thereafter I had been reinstated in service by my

superior officer.

§3riThat the dictionary mean of reinstatement to restore a person 
v^4?'or, thing to its ...former state, of condition in such a 
,^^f0-circumstances. I am entitled to all back benefits but-1 have 
rgj^^lbeen depraved from the back benefits for the above 
■'ijjfl'mentioned period.(

• I' 'l\

)■

Vit is therefore prayed that on acceptance of this 
representation. I may be declared entitled to all back 
benefits for-the period 31-01-2007 to 19-10-2007 and 
20-10-2007 to 31-12-2008.

.’ipl V,

^3:
V-

Your most obedient servant

iLJt
Muhammad Salam 
Sepoy Levies Dir

0m...
.'■'a Dated: oSI o3/2014
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1998 Muhammad Islam v. Governmeni of N.-W.F.P. 
(Raja Afrasiab Khan. J)

1430 Civil Services 1998

y(a) rjmdamcntal Rules—
W-.-R. 54...civii ser\’ice—Civil servant was involved hi a case under 

^ ' S.302/34, P.P.C. for a murder—No evidence could be brought against the 
\ accused civil servant on charge of murder, thus, proving that allegations 
\ levelled against him were baseless—Acquittal of civil servant from the 
' - criminal

recommendations of the Central Selection Board. Tlic respondent earned this 
promotion. As regards rule of seniority (Rule 8) it is provided that "seniority 
would be determined from the date of continuous regular ofriciation as 
Deputy Secretary or any post in Grade-19 whichever is earlier". The 
officiation of the respondent was admittedly in a post in Grade-19 or its 
equivalent. Therefore, a person can be given the credit of seniority without 
having officiated for a single day as a Deputy Secretary if he had done so in 
a post in Grade-19 or its equivalent. These (wo distinguishing features in the ® 
case of the respondent fully made out his right to claim seniority from a date 
earlier to his formal appointment as Deputy Secretary.

Mr. Israrul Haq respondent No.9 has raised an objection with 
regard to certain observations made by'the Service Tribunal with regard to 
the propriety and efficacy of the earlier seniority list. We do not consider it 
ncc«sary to go into that question because these arc not determinative of the 
coniroversy raised in the case and further Mr. Israrul Haq has not formally 
applied or filed cross-objections against any finding given or relief granted' * 
or refused. ...

The judgment of the Tribunal is unexceptionable and the appeal is 
dismissed with costs.

case—Aaused civil servant in case of acquittal was to be 
considered to have committed no offence because the competent Criminal 

i Court had freed/cleared hitfi from an accusation or charge of crime—Such 
civil servant, therefore, was entitled to grant of atrears of his pay and

^ allowances in respect of the period he remained under suspension 
basis of murder case against him.-fp. 1436] F&D

on t^

Government of West Pakistan through the Secretary, P.W.D.. 
J . Lahore y. Mian Muhammad Hayat PLD 1976 SC 202 distinguished.

i (b) Criminal Procedure Code (V of 1898)—
^•—S. 497—Bail—Observations of Court in bail granting order arc tentative 
kV,/i’ in nature.:'v

The observation of the Criminal Court in the bail granting order is 
wholly immaterial for the purposes of acquittal or conviction of ihe accused. 
The observations in the orders passed in bail applications are always tentative 

^ in nature and. as such, cannot be used by .the parties for conviction or 
|K acquittal of (he accused. |p. 1434] A
a^''‘(c) Criminal trial—

-—Benefit of doubtr-Doubt itself destroys the very basis of the prosecution 
• case—Where the benefit of doubt has been given to the accused, it cannot be 

R said that charge has been established by the prosecution—Accused has to be 
treated as innocent unless it is proved on the basis of best possible evidence 
that they are connected with the commission of crime and, as such, deserves 

i to be convicted to meet the ends of justice—Even where benefit of doubt has 
been extended to accused, he shall be deemed to have been honourably 
acquitted, {p. 1435) B

H '
.* (d) Criminal trial—
^ \ ' f .y —-Acquhtal—All acquittals are "honourable" and there can be no acquittals

which may be said'to be "dishonourable".

V ^

M.B.A./E-8/S • Appeal dismissed.
IcX)

1998 PLC(C.S.) 1430 

[Supreme Court of l^kistan]

Present: Saiduzzaman Siddiqui, Raja Afrasiab Khan 
and Wajihuddin Ahmed. JJ

Dr. MUHAMMAD ISLAM. INSTRUCTOR. ANIMAL 
HUSBANDRY IN-SERVICE TRAINING INSTITUTE. 

DAUDZAI, PESHAWAR DISTRICT
•••

versus
GOVERNMENT OF N.-W.F.P. through Secretary.

Food. Agriculture, Livestock and Cooperative 
Department, Peshawar and 2 others ’

Civil Appeal No. 568 of 1995, decided on 2nd June, 1998.

(On appeal from the N.-W.F.P. Service Tribunal, Peshawar dated 
. 74-8-1994 passed in Appeal No. 202 of 1993).

V ' All acquitt^s even if these are basedjjn_benefii__o£_dot^ arc
^ honourable for the rea'son that the prosecution hasnoT^uccecdc^^^ove

i: their cases against the accused on the strength of evidence of unimpeachable
character. It may be noted that there are cases in which the judgments are 

r recorded on the basis of compromise between the parties and the accused are

PLC
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C-iv!l Services
I99S ? ■■ 1998 Muhanimad L-iam.v. Government ovN.-W.F.P. 

(Raja Afrasiab Khan, J)
^ . 1433

I> acquitted in consequence thereof. What shall be the nature of sucli 
All acquittals a*e certainly honourable. There > 
may be said to be dishonourable. The law has 

! ' between these types of acquittals, [p. J435] C

That term acquittal" has not been defined anywhere in the Crimimi 1
Procedure Code or under some other law. In such a situation, ordimrv I

of "acquittal" shall be pressed into service I'

acquittals'? I ^ . 
can be no acquittals, which i 
. not drawn any distinction I ‘

offence. In view of his statement, the learned S.P.P. also gave
statement that he wants to withdraw from the prosecution against the 

' accused.

In view of the above statements, no case stands against the accused, 
therefore, no charge is framed against them and they are 
discharged/acquitted from the charge levelled against them in the 
present case. TTiey are on bail, their bail bonds stand cancelled and 
sureties discharged. Case property, if ony. be disposed of in. 

. accordance with law. File be consigned after completion."Mian Muhammad Shafa V. Secretary to Government of the Punjab j
; Population Welfare Programme. Lahore and another 1994 PLC (C.S.) 693 I evident that the accused have been acquitted in the case. At the time of

I, incident, the appellant was posted as .Veterinary Officer (Health) (B-17), 
I ' Incharge Veterinary Dispensaiy, Katlang District Mardan. He was suspended 
I from service with effect from 22nd of August, 1989 vide order dated 

17-1-1990 because of his involvement in the aforesaid murder case. 
Nevertheless as pointed out above, he was acquitted of the murder charge by 
the trial Judge on 9th of June. 1992. On the strength of this order, the 
appellant moved an application on 29-6-1992 for his reinstatement in service. 
On 7-4-1993, the competent Authority accepted the application of the 
appellant and in consequence .thereof, reinstated him in service with effect 
from 22nd of August, 1989. The period from 22nd of August, 1989 to the 
date of his assumption of duty i.e.. 18.4-1993 was treated as extraordinary 
leave without pay. On 2nd of May, 1993, the appellant filed representation 

•^ against the order dated 7-4-1993 which was rejected by Secretary Food, 
J ^ Agriculture, Livestock and Cooperative Department, Peshawar on 19th of 

June, 1993. The appellant then filed appeal before the N.-W.F.P. ^rvice 
| ; Tribunal praying for the payment of salary and allowances to him for the said 
,1^ .period. This claim of the appellant was contested by the Government on the 
", -'ground that the acquittal of.the appellant was based on a compromise 

: ibetween the parties. This being the position, acquittal of the appellant cannot 
, ,, be held to be honourable so as to entitle him to full pay and allowances for 

: the said period. The Tribunal vide its decision, dated 24th of August, 1994 
■dismissed the appeal observing:—

Government of West Pakistan through the Secretary P w D 
Lahore v. Mian Muhammad Hayat PLD 1976 SC 202; Government of 
N.-W.F.P. V. I.A. Sherwani and another PLD 1994:SC 72 and Dictionarv 
Macmillan, William b. Halsey/Editorial Director. Macmillan Pufalishinc 

* Co.. Inc. New York, Collier Macmillan Publishers. London, rcl.

(c)\Vofdsandphrascs-—

—-Word "acqui«al’'- Connotation. jp. 1436j E

Abdul Kadir Khattak, Advocate Supreme Court with Muhammad 
Zahoor Qureshi Azad, Advocate-on-Record for Appellant.

Hafiz Awan,. Advocate Supreme Court with Muhammad Zahoor ' 
Qureshi Azad, Advocate;^n-RecoM (absent) for Respondents Nos.

Respondent No. 3: Ex parte

Dateofhearing:2ndJune, 1998.

JUDGMENT

j

•;

I and 2.

,, "The expression 'honourably acquitted' has not been defined in 
rules anywhere else. There is no reference in the Code of Criminal 
Procedure, to the term 'honourably acquittal'. In the ordinary 
honourable acquittal' would imply that the person concerned had 

been accused of the offence maliciously and falsely and that after his 
acquittal no blemish whatsoever, attaches to him. In cases where the 

^ benefit of doubt is given to him or where he is acquitted because the 
parties have compromised or because the parties on account of some 

, ■ extraneous influence have resiled from their statements then as held
by the learned Division Bench of the erstwhile High Court of West 
Pakistan Lahore Seat in case reported as Sardar AM Bhatii v.

RAJA AFRASIAB KHAN, J.—On 21st of August. 1989 at 4-40 I; 
p.ni. a case under section 302/34, P.P.C. was registered again.si Or- a , 
Muhammad Islam and Fazal Haqqani on the statement of Muhammad Rahim I, 

.??l!9®.fi?!jPl,Katlang District Mardan for the murder of Sher Zamin.
An Additional Sessions Judge, Mardan. after recording the statement of ilie 
complainant. Muhammad Rahim passed the following order on 9-6-1992:"

sense

Statement of the complainant has already been recorded and placetl 
on file. He does not charge the accused for the commission of ihf

ri.c

im. fmm•



Civil Services1431 im :Muhajnmad Islam v. Govenimcru of N.-W.F.P. 
(Raja Afrasiab Kiian, J)

1998 1435

Pakistan {jPLD.1961 Lah. 664) in spile of the acquittal of the person 
concerned, cannot be declared to have been 'honourably acquitted ’ 
'riiis decision has been upheld by tlte Hon'ble, Supreme Court of 
Pakistan in case reported as Government of West Pakistan through 

pnM the Secretary, P.W.D. (Irrigation Branch), Lahore v. Mian 
Muhammad Hayat (PLD 1976 SC 202). The appellant havin<» hpon 

' acquitted on the basis of compromise with the complainant hit 
acquittal cannot, therefore, be treated as honourable. fEmphaci.:

r
I of no evidence on the face of it, Tlte Law Officer is unable to show that the 
I parties have entered into a compromise. His simple word of mouth was not 
I enough to hold that the parties had entered into compromise. Even in the 
I cases where benefit of doubt has been given to the accused, it cannot be said
J that the charge has been established by the prosecution. The accused are to be
f treated as innocent unless it is proved on the basis of best possible evidence
I',' that they are connected, with the Commission of the crime and as such,
i deserve to be convicted to meet the ends of justice. The doubt itself shall 
I : destroy the very basis .of the prosecution case. In this view of the jnatter, the 

^ . accused shall be deemed to have honourably been acquitted even where the 
benefit of doubt has been extended to them. In case Qf Mian Muhammad

i

0
<

supplied).

It is for the revising authority or appellate authority to form its 
opinion on the material placed before it, whether such a person has 
been honourably acquitted or not'. It is left to the absolute subjective ' Shafa v. Secretary to Government of the Punjab, Population Welfare 

■ discretion of the authority. This^ Tribunal, therefore, dismiss the Programme, Lahore and another (1994 PLC (C.S.) 693), following
appeal. Parties are left to bear their'own costs. File be consigned to observations were made:— ,
the record."

"There is hardly any ambiguity in these provisions and they do not 
present any difficulty. We are in no doubt that the provisions of 
clause (a) are attracted by the facts oji the ground that the appellant 

‘ was acquitted of the charge againk him. Although, the department 
claims that this was the result of benefit of doubt, wc would hold 
that the acquittal is honourable within the meaning of this nilc. As a 
matter of fact, all acquittals are honourable and the expression 
'honourable acquittals' occurring in clause (a> seems to be 

■ ' superfluous and redundant. It is one of the most valuable principles 
of criminal jurisprudence that for a judgment of conviction it is the 
duty of the prosecution to establish its case beyond all reasonable 
doubt. If it fails to do so. the accused will be entitled to acquittal 
and such acquittal will be honourable, even if it is the result of a 
benefit of doubt. The expression 'benefit of doubt’ is only 
suggestive of the fact that the prosecution has failed to 
exonerate itself of the duty of proving its case beyond al! rca.sonabIc 
doubt.

Leave to appeal was granted by this Court on I4th of May, 1995.

2. Learned counsel appearing on behalf of the appellant submitted that
the appellant was acquitted and as such, was entitled to be given the pay 
alongwith allowances for the period he remained '.under suspension. This 
position was contested.by the respondents by saying that as matter of fact, 
there was'a compromise between the.appellant and the complainant. It could 
not be said that the appellant had been hqnourably acquitted. The learned 
Law' Officer drew our attention to the bail granting order, dated 16th of 
January, 1992 saying that ah affidavit, was given by the son of (he 
complainant that the parties had entered into a compromise. .

3. After hearing the learned counsel for the parties and perusing the 
record, we are inclined to hold that this is a case of acquittal pure and •• i 
simple. The observation of the Criminal Court in the aforesaid bail granting 
order is wholly immaterial for the purpose of acquittal or conviction of the 
appellant. It has, time and again, been said that the observations in the orders 
passed in bail applications are always tentative in nature and as such, cannot 
be used by the parties for conviction or acquittal of the accused. In fact, 
these bail orders are always treated to be non-existent for the puqwscs of 
trial of the t^cused. The above order in the bail application has, therefore, to 
be ignored for all intents and purposes. The argument is thus repelled. The 
trial Judge in his order referred to above has unequivocally stated that the 
appellant has been acquitted of the charge. Needless to state that in all 
criminal matters, it is the bounden duty of the prosecution to establish ns
cases against the accused on the basis of reliable and credible evidence. In ihc | We are inclined to uphold the above view inasmuch as all acquittals even if
case in hand, the prosecution failed to produce any evidence against the 4 these are based on benefit of doubt are honourable for the reason that the
appellant. The testimony of the star witness namely the complainant did noi | prosecution has not succeeded to prove their cases against the accused on the C

' involve him in the commission of the crime. This was. undoubtedly, a ease | strength of evidence of unimpeachable character. It may be noted that there
I are cases in which the judgments are recorded on the basis of comproniiscj 
? etc \

'C:

i

In the present case, therefore, the appellant's acquittal of the charge 
of misconduct and his consequential reinstatement in service entitled 
him to full pay and remuneration of the entire period from 
6-10-1980 to 12-2-1986 under F.R. 54(a) of ihc Rulcs. Wc hold that 
the provisions of F.R. 54(b) arc not relevant and that they could not 
have been pressed into service by the Department in deciding the 
matter."

/•/,(•
\
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I jjc remaiiieci under siispensioa on the basis of registration of murder p 
I case against him. This appeal succeeds and is allowed with no order as to 

. |.•costs.
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4^
between the panics and the accused arc acquitted in consequence thereof 
What shall be thg nature of such acquittals? All acquittals are ceiiainlv 
honourable. There can be no acquittals, which may be said to be ^ 
dishonourable. The law has not drawn any distinction between these type

Be that as it may, we hold that the appellant was acquitted because 
there was not an iota of evidence available on record against him Learned ^ 
counsel for the respondents relied upon the rule laid down in Government of 
West Pakistan through the Secretary, P.W.D., Lahore v. Mian Muhammvi 
Hayat (PLD 1976 SC 202), wherein it

<«»Is of^\y\^cquittals. 

•A 4.
Appeal allowed.

1998 PLC(C.S.) 1437
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Present: Ajmal Mian. C.J.. Sh. Riaz Ahmad 
and Ch. Muhammad Arif. JJ'

MUHAMMAD JAVAID GHOURI

was held that the acquittal of the
accused had to be honourable which would mean that the allegations 
fals^ In our view, the above rule shall not apply to this case for the 
that The appellant in this case was tried and for lack of evidence lie was 
acquitted by the trial Court. In the referred case, the accused. Muhammad 
Hayat was never tned under any offence by any Criminal Court It may also 
be noted that the provisions of F.R. 54(a) have been declared un-Islamic by 
the Shariat Appellate Bench of this Court vide Government of N -W F P v 
LA. Sherwani and another (PL.D . 1994 SC 72). In other words 'ilic 
F.R. 54(a) under which the appellant has been deprived of his pay and other 
nnancial benefits, does not exist on the statute book. It is admitted by the 
learned counsel for the parties that term "acquittal" has not been defined 
anywhere m the Criminal Procedure Code or under some other law. In such a E 
situation, ordinal dictionao- meaning.of "acquittal" shall be pressed into 
service. According to "Dictipnary Macmillan. William D. Halsey/Editorial 
Director. Macmillan Publishing Co.. Inc.. New York. Collier Macmillan
Publishers London" the words "acquit" and acquittal mcan:-

were
reason

/'
5'-

versus'4- .

LECTURER/DEMONSTRATOR. BLOOD TRANSFUSION 
SERVICE. PUNJAB, LAHORE and 4 others

^Civil Appeal No. 175 of 1995, decided on 5th June, 1998.

i (On appeal against the judgment dated 17-8-1993 of the Punjab
Service Tribunal, Lahore in Appeal No. 1.58 ofl991).

i . •(

1

; ; Punjab Civil Servants (Efficiency and Discipline) Rules, 1975-
W'-'

I ^U-R. 6.3—Constitution of Pakistan (1973). Art. 212—Unauthorised
iiabsence from duty—Removal from service—Validity—Proceedings against 
fCthe civil servant were conducted strictly in accordance with the procedure 

• i |prescribed under the Rules—Contention of civil servant for holding a regular 
J^inquiry in the light, of facts and circumstances of the case was totally 
' unwarranted—Plea of mala fides raised by the civil servant was baseless as 
! ^no cogent evidence was produced by him before the Service Tribunal to 

I substantiate the same—No question of public importance was involved in the 
4 case—Supreme Court declined interference, [p. 14391 A .

"‘acquit’-quitted. -quilting, v.t. 1. to free or clear from 
accusation or charge of crime; declare not guilty; exonerate- The 
jury acquitted him after a short trial. 2. To relieve or release as 
from a-duty or obligation: to acquit him of responsibility. 3. To 
conduct (oneselO; behave: The team acquitted itself well in its first 
game. (Old French aquitter to set free. save, going back to Latin ad 
to + quietare to quiet)"

an

' Ch. Irshad Ullah Chatha, Advocate Supreme Court and Mehdi Khan 
iMehtab, Advocate-on-Record (absent) for Appellant.

Ch. Altaf Elahi, Additional Advocate-General. Punjab and Rana M. 
Yousaf Khan, Advocate-on-Record (absent) for Respondents.

'acquittal' 'n.l. a setting free from a criminal charge by a verdict 
or other legal process. 2. Act of acquitting; being acquitted'."

.< <
The appellant was acquitted by the trial Judge as already pointed out above. 
It shall . therefore, be presumed that the allegations levelled against him arc 
baseless. In consequence, he has not been declared guilty In presence of 
above meaning of "acquittal" the appellant is held to have committed no 
offence because the competent Criminal Court has freed/cleared him from an 
accusation or charge of crime. The appellant is. therefore, entitled to the 
grant of arrears of his

Date of hearing: 3rd June, 1998.

JUDGMENT

SH. RIAZ AHMAD, J.—This appeal through leave of this Court is 
directed against the judgment and order dated 17-8-1993 whereby an appeal
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