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'Ap_péal No.1054/2014 Aﬂ/ WMMWWM(/\G@@M :

" From arguments advanced by the learned counsel for the

pames and pelusal of record, the Tribunal is of the v1ew that there is

~ no provision of second departmental appeal under the law. If the
appellant Wés aggrieved from. the. order dated 03.1.2009, he should
have approéched this Tribunal within 30 days;’ but he filed appeal on
01.7.2004, which is hopelessly time barred. There is no application
for condonation of delay with the appeal. As such the present appeal
being hopelessly time barred is dismissed in limine. File be

consigned to the record.

ANNOUNCED
06.02.2015 Member
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Appellant with counsel and Mr. Kabirullah Khattak;Asst:
Advocate General for the respondents present. Preliminary

-~

arguments heard and record perused.

Counsel for the appellant contended that the appellant has

not been treated in accordance with law/rules. The appellant has -

impugned order dated 03.01.2009 whereby period of 31.1.2007 to

19.10.2007 was treated as extra ordinary leave. Against the

~ impugned order he filed departmental appeal on 05.03.2014 which

has not been responded within the statutory period of 90 days, hence

the instant appeal on 01.07.2014. He further contended that a false

and concocted case was registered against the appellant vide FIR
No.18, dated 31.01.2007 charge under Section 302/3;4 PPC at Police
Station Gandigaar, and as a result of that FIR the appellant remained
absent from his duty from 31.04.2007 to 19.10.2007 and 20.10.2007
to 31.12.2008. After that the appellant was acquitted vide order dated
16.04.2008; that the impugned order dated 31.01 2009 is not légal on
the reason that his absence for aforesaid period was not intentional
but due to lodging of false and concocted case, therefore, the
impugned order dated 03.01.2009 need modification regarding back
benefit from 31.01.2007 to 19.10.2007 and 20.10.2007 to 31.12.2008
which is the legal vested right of the appellant. He requésted that the
instant appeal may be admitted for regular hearing. He relied on
1998 PLC (C.S) 1430.

" The learned AAG while assisting the Court was of the view
that the iqstant appeal is not maintainable in its present form being
badly time barred as the appellant was removed from service on
28.08.2007 which is the original ofdcr while on his appeal he was
reinstated into service vide order 03.01.2009 which is the appellate
order and the appellant was required to approach this Tribunal
within 30 days against that final order. However, the appellant filed a
second departmental appeal which is not permissible under the law
and filed the instant appeal on 01.07.2014 which is badly time
barred. Moreover, no application for condonation of delay has been

filed with the appeal. He relied on 2013 PLC (C.S) 1030, 2001

SCMR 1967 and 2003 SCMR 228, He requested that the instant

appeal may be dismissed in limine.
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_ due to pre-occupation of his counsel in the Peshawar High Court
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Clerk of counsel for the appellant present. Siqcé_ s}vlthe
. : , o I :
Tribunal is incomplete, therefore, case is adjoﬁr.ned to 153-.(?;1,2b15'

B
for preliminary hearing.

Appellant in person present, and requested for adjournment
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Peshawar. Request acceptled. To come up for further preli,imihary

hearing on 06.02.2015.
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FORM OF ORDER SHEET
~Courtof A | _
Case No. 1054/2014

S.No.:| Date of order Order or other proceedings with signature of judge or Magistrate
“| " Proceedings ‘ o o ' '
1 2 3
T 19/08/2014 | The appeal of Mr. Muhammad Salam resubmitted today
| by Mr. Rehmanullah Advocate may be e'nter_ed in the Institution |-
register and put up. to the Worthy Chairman for'p'reliminar'y
‘hearing. , ‘ |
2 |0~ /-l

hearmg to be put up there on / 0 —
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. ‘ " The appeal of Mr. Muhammad Salam Sepy Ievues D|r received today ie. on 01.07.2014 is

Ao

mcomplete on the following scores WhICh '|s returned to the counsel for the appeilant for completion

and resubmlss:on within 15 days.

1- Address of respondent No. 1 is incomplete which may be completed according to the
Khyber Pakhtunkhwa Service Tribunal rules 1974.

2- Appeal may be page marked according to the Index.

No. { D%l /S.T,

Dt. 0, {:}_1 /2014. '
: . _ R "R 7
_ . SERVICE TRIBUNAL

KHYBER PAKHTUNKHWA

PESHAWAR.
Mr. Rehman Uliah Adv. Pesh. '
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IN THE SERVICE TRIBUNAL .K.P.K PESHAWAR

Service Appeal No. Z oS 9 12014

Muhammad Salam

Sepy Levies Dir (BPS-05).....cooooviii Appellant
-Vs-

The Sectlon Officer FATA & Others.............cooo. . Respondents

S.NO Descnptlon of Documents Annex Pages

1 Grounds of Service Appeal J- 4
2 Afﬁda_vit 4

3 Addresses of Parties <
4 Copy of removal Qrder/ ats 2 ghtop A 6~ F
S | Copy of order dated 03-01-2009, /‘///‘Z B 7-9
6 Copy of Departmental Appeal C 42)
7 Copy of order dated 16-4-2008 D Vel B
8 Copy of Supreme Court Judgment 1998 PLC | E _ ‘2‘
(C.S) p.1940 . Lo =23

9 Wakalatnama - 2¢

QJF

Appellant
Through /

Rahman

And ,;JA. I
' Shehryar

R R LTI Y il o ST

O/‘LQ/M

Advocate Peshawar

' High Court Peshawar,
. Office 25-A Nasir Mansion
to Railway Road Peshawar
0333-9125367
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IN THE SERVICE TRIBUNAL ,K.P.K PESHAWAR

Service Appeal No.{ o)’_Lf /2014

Muhammad Salam
Sepy Levies Dir (BPS-05).........ccoovviiiiiiiiin
VERSUS

| coril {eewW‘ felbarron . Bepnliadzme
1. Section Officer FATA, mmrsli? fistausst Homa: Dt - =
Government of KPK through Secretary Home & Tribal Affairs
Department. ' '
Home Secretary Govt of KPK, Peshawar
District Accounts Officer, Dir Upper, KPK;, Peshawar.
District Coordinator Officer, Dir Upper KPK Peshawar.
Chief Secretary Govt of KPK, Peshawar .............. Respondents

N

ook W

SERVICE APPEAL U/S 4 OF NWFP SERVICE
TRIBUNAL ACT 1974 AGAINST ORDER DATED 3-1-
2009 NO.SO (FATA) HD/M2-19/DIR UPPER/08,
WHEREBY THE APPELLANT’S PAY WAS WITHELD
FOR THE PERIOD OF 31/01/2007 TO 19/10/2007 AND
20-10-2007 to 31-12-2008 & WAS TREATED AS
EXTRA ORDINARY LEAVE, AND NOT TAKING ANY
ACTION AGAINST THE DEPARTMENTAL APPEAL OF
THE APPELLANT -

Prayer in Appeal:

ON ACCEPATNCE OF THIS APPEAL ORDER

NO.SO (FATA) HD/12-19/DIR UPPER/08 DATED 3-

3 1-2009 MAY PLEASE BE MODIFIED AND THE PAY

Siod (o8 WITH ALL BACK BENEFITS & ARREARS FOR THE

</ Q_,7 PERIOD OF 31/01/2007 TO 19/10/2007 AND -20-10-

g 2007 to 31-12-2008 MAY VERY GRACIOUSLY BE

Y '7/11/ GRANTED TO THE APPELLANT FOR THE SAKE OF
JUSTICE.

Respectfully Sheweth:
1. That the appeilant was appointed as Sepoy (BPS-05) in levy force

ao-sudmiticd 148 nner dir Registered no.82.
vidd filed, =,




2. That the appeliant has performed his duty at different places and .
presently performing his duty at ‘Deputy Commissioner House Pana
Kot. ‘
3. That a false and -concocted case was registered against the
appellant, case FIR No.18, dated 31/01/2007 charge under section
302/34 PPC at police station Gandigaar.

4. That after Registration of the case against the appellant, the
appéllant remained absent from performing his official duty and an
order No.SO (FATA) HD/12-19/Dir Upper/08, dated 3-1-2009 was

- issued under the Hands of Secretary to Government of NWFP to
deprive the appellant from hfs pay for the period 31/01/2007 to
31/12/2008 and 20-10-2007 to 31-12-2008.

' 5. After this the appellant moved departr_nental representation on
05/03/2014 which is still pending and no response is given by the
Respondents till now.(Copy of Departmental Appeal Attached)

6. That feeling aggrieved from the said order & not giving any positive
~ reply of the departmental representation the appellant prefer this

appeal inter-alia on the following grounds.

GROUNDS:

A. That the |mpugned order NO.SO (FATA) HD/12-19/DIR UPPER/08
dated 3-1-2009 and giving not any positive response of a
departmental representation of the appellant is illegal, unlawful and
agalnst natural justlce ,

B. That a false and concocted case was registered against the
appellant, case FIR No.18, dated 31/01/2007 charge under section
302/34 PPC at police station Gandigaar, and from the result of that
FIR the appellant remained absent from his duty from 31/01/2007 TO
19/10/2007 AND 20-10-2007 to 31-12-2008.
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C. That in the above mentionéd case the appellant was acquitted on

16-04-2008 from all the charges leveled against him. (Copy of order
sheet is attached as annexure).

. That the impugned order NO.SO (FATA) HD/12-19/DIR UPPER/08
- Dated 3-1-2009 is not legal on the reason that his absence for

aforesaid said period was not intentional but due logging of false and
concocted case and the impugned order no. NO.SO (FATA) HD/12-
19/DIR UPPER/0O8 Dated 3-1-2009 need modification regarding
back beneﬁt‘ from 31/01/2007. TO 19/10/2007 AND 20-10-2007 to 31-12-
2008 which is the legal =2 right of the appellant.

—IE——

vested

. That the version of the appellant is supported by the judgment of the

Supreme Court of Pakistan in 1998 PLC (C.S) page 1430 (Copy of
Judgment attached). '

. That the appellant has not been treated in accordance with law as

provided and guaranteed under the con‘stitution,of 1973.

- That the order No.SO (FATA) HD/12-19/Dir Upper/08 dated 03-01- |

2009was passed against the appellant in‘haste.‘

. That the impugned ofder is totally unfair, biased and not according

to circumstances of the case in hand.

. That the appellant seek permission to advahce other grounds and

proof at the time of hearing.



It is, therefore, humbly prayed that On
Acceptance of this appeal order No.So (FATA) .
Hd/12-19/Dir Upper/08 dated 3-1-2009 may please
be modified and the pay with all back benefits & _
arrears for the period of 31/01/2007 to 19/10/2007 and
20-10-2007 to 31-12-2008 may very graciously be
granted to the appellant for the sake of justice.

Appeftlant
Through

Rahman Ullah
And _&j?__/ . ” >
', Shehryar_i(han
: - - Advocates Peshawar.
AFFIDAVIT:
| Muhammad Salam Sepoy (BPS-05) Levies Dir, do hereby
- solemnly affirm and declare on oath that the contents of the
accompanying Service Appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed from this
. Hon,ble Tribunal.
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IN THE SERVICE TRIBUNAL ,K.P.K PESHAWAR
Service Appeal No. . /2014

Muhammad Salam

Sepy Levies Dir (BPS-05).......c.ccoovvevei .......Appellant
. -Vs-
The Section Officer FATA & others........... e ———————— Respondents
APPELLANT

~ Muhammad Salam
Sepy Levies Dir (BPS-05).

RESPONDENTS: - -
= el Lo resviler ptont jipy usdif fR/fars s

1. Section Officer FATA y MM /7P A

Government of KPK through Secretary Home & Tribal Affairs
Department.

n

- Home Secretary Govt of KPK, Peshawar
District Accounts Officer, Dir Upper, KPK, Peshawar.
District Coordinator Officer, Dir Upper KPK Peshawar.
Chief Secretary Govt of KPK, Peshawar

[

Appellant
Through {/M .
WA

Ralhman Ullah
Advocate Peshawar
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- {Special Powers) (Amcndmcnt) Ordinance 2001

e < N - - " - . ' .
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OFFICE OF THE DISTRICT COORDINATION OFFiCER. UPPER DIR

l .
-

—_—
T e

No 2L (3 /CONLIC  Dutea iy the, 28 182007

e —_

OFFICE ORDER.

"Where as | Ajmal Khan, District Coordination officer Upper Dir in (he capacity
of competent authority under S. _ion 2(a) North-Wes( Fronticr Provinee Removal from Service
(Special Powers) Ordinance, 2000 a5 amended vide NWp Removal from Service (Special
Powers) (Amendmcnt) Ordinance 2001, read wih notiflication No, SOR-1T (S&GA 12) 2000-vol-
I dated 28-09-2000, am of the considered opition thay Mohammad 3q)
(Provincial) Reg: No. 182 lias been procecded ARAINSL U
section 3 of the sajd ordinance for the following acty ( 1

am Levy Sepoy
account of mis-conduzt ag prescribed in
dmission and commission,

“That he is absent from duty since 3 1-1-2007. This

act on the part of the olficial
concerned is against the discipline o the Torec

and amounts (o mis-conduct™,

And whercas, for (e purposc of serutinizing the conduey of the said accused with
reference to the above allegations, MrAbdul Ghaffar District Officer Planning Upper Dir was
-appoinled as Inquiry Officer under Section 5 of the ordinance,

And whereas, (he Inquiry Officer recorded his findings and rccommendations iy his
report received in this office vide letter No.1569-7 HDOP/Ing: dated 4-8-2007. The charge against
the accused has been proved in the meaning of section 3 of the said ordinance,

Now therefore, ] Ajmal Khan DCO, y
satisfied, that the charge against the accused h
authority, under (h> powers conferred upon
Service (Special 'owers) Ordinane 2000

pper Dirin the capacity of competent authority am
as been proved beyond any doubt, I, a5 5 competent
me under Section 3 of the NWgp Removal from
as amended vide Nwi Removal from Service

» hereby impose o major penalty of Removal
from Sc-vice ag contained in Parg-4 (L) (iii) of Govt. of NWEP S&GAD Peshawar Notification
bearing No.SOS~l!I(."l&GAD‘,I--"\)/.73 dated 30-11-1973 upon Mohammad Salam Levy Sepoy
Reg: No.182 with effect from his absence period i.c. 31-1-2007. .

[/
' {histricy ordination Officer
Upper Dir.
No. /&0 ~3 /peonuc : "‘:)
" Copy forwarded to:- :

1. The Distric| Accounts Officer, Upper Diy, . s
2. T l%ubcdar-Major-t')ir-L..cvics.zu,(:‘hnkdm'a. "A‘LL;/ - /’:
‘g . ~o .
3. Levy Head Clerk Local office.
LA T-ior information and necessary action.
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ORDER -

. GOVERNMENT OF NWFP

Datod Peshawar :hc. January 3, 2009

- No. SO (FATA) IIDJ 12 - 19 / Dir Upper / 08 Rerorc p()rused The

: mc a‘na,uons* mar ire pmwd jrom 3 '/01/ /()O/ o

s oL ﬁ/wﬁ%/ -

appellant was recruited as S c*poy in Dir Levies: {Proumczal) by the District

Coordination Officer Dir Upper He was azanted 3 days leave on
30/01/2007 but he did not: report for dur_/ after expiry of leave and

remained absent from duty with effect from 31/01/2007 1o Id/ IO/'?OO/

~The Subidar Major Dir Levies Uppor reported that acco;dsz 10 Police |

Station Ghandigar an IH? z"as lodged against the . Levy Sepoy under
Section 302 PPC vmd aubconded lo avoid arrest. On 19/10/2007 he Waos

arrested and was tried in the court of District & Sessions uudge DU '

Upper. The District & Sessions Judge Dir Upper a(,qulti?d lum on the
basis of compromise on 09/05/2008.

- In view of lh? henorable acquittal bJ the court the appeal of
Mr. f"flohammaa Salam 1 X- Iev_j Se: uoz,' Dir Upper 1 hereby accepted with
510 19/ 1072007
treated as extra ordinary leave without pay whzle the apncllant shall be
entitled to back benefz:for the pe: zodﬂ( m. 09/10/2000 to 31/ 79/)008

’

Secretary to Government of NWFEP
FHome & Tribal Affairs Department

Endst. No. & Date Even.
Copy for,information to ike: -
. District Coordination Officer Dir Upper.

1

2. District Accounts Officer, Dir Upper. - /‘i
3. P.S to Home Secreiar:, NWEP, - S
4 .

N Official concerned. \ - T
;o o Vo
\ s / //44414 {
‘ \W-" - - (M' HAMMAD ISMAM
vy ' =T " Section Officer (FATA

Phit 691-9270078

-
ECVIOEIORET B o ay .,

-

' HOME & TRIBAL AFFAIRS DEPARTMER

- 0 N . -A o '. ) - N - .
'

shall be”

(IS
>



GOVERNMENT OF N WFP

' ‘¢« HOME & TRIBAL AFFAIRS DEPAR’I‘MDNT
, ><><><>< o
, No. SO (FATA) I/ 12 - 19 / Dir Upper / 08
/ y ’ * Daled Peshawar lleanmuy 1o, 2009 ‘
To '
’ The District Coordination Officer, -
. ~Upper Dir. .
= -~ “’ l ' . [

Sub]ect: . ORDER. ¢

7

. A oam directed o wje) {0 L your letter No, 4)6/1)( Q/LIHC
dated 15/ 01/2009 on' the subject mentioned above and to state thm‘
K " this Department order of even No. dated 03/ 01/ 2009 is very clear, The
~ petitioner has been allowed back benc,ju Jor the pemod mentioned there

~ in, while the-rest of the period will be treated as leave wtzhout pay.

1 ' . // ' v
. - Y 7~ !

\ w b
“" ) - /a A wu
(MLUIAMMAD ISMA ')

Section Officer (FATA)
Phone: 091-9210078

¢ al
N

a
CMienera! Files tanuary 200 duci lurrani Page 2



‘ | GO‘\I ERNMENT OF N\LIE‘P
e HOME & TRIBAL AFFAIRS DEPARTMENT

| S ><><><><
No.SO (FATAY HID/ 12219 / Dir Upper / 08
Dated Peshawar the January 1o, 2009

The District Coordmatwn Offtcer, o
~Upper Dir. : , A -

s}

. : o8 .
lSubject: - .ORDER. B

!

—

I am dir@ct?d ‘to refer to your letter No 496/ DCO/LHC _
dated 15/01/2009 on' the subject. mentloned above and to state that ”
this’ Department order of even’ No dated 03/ 01/2009 is very clear. The
petitioner has been allowed back beneﬁt for the perzod mentioned there"
in, while the-rest of the period will be treated as leave wl;'hout pay.

A

R W
|
i

- /é.’ :!;\‘ \

. | (MUHAMMAD ISMAFL) -
o ‘ - Section Officer (FATA)
o Phone: 091-9210078

\

N\ 4 o

CGeneral Files (January 2000 dosiDws rani
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;The Chief Secretary, | \\ ‘¢,
‘Govi of KPK Peshawar. Ob/\rb \ funen ¢

:“‘.

egartmental Appeal for treating the period
" from 31-1-2007 to 19-10-2007 and 20-10-2007
to 31-21-2008 with full pay.

'.Sir,

‘ f‘).r"' " ;'.
.-’r- o

"I_ have the honour that | was falsely involved in a murder case

aAv
S Fomy

or, thmg to its .former state. of condition in such a
‘Sircumstances, | am entitlied to all back benefits but. | have
been depraved from the back benefits for the above

\

It is therefore prayed that on “acceptance of this
representation, | may be declared entitled to all back
benefits for-the period 31-01-2007 to 19-10-2007 and
20-10-2007 to 31-12-2008.

Your most obedient servant

D

g Muhammad Salam
Dated 05/ 03, 0312014 Sepoy Levies Dir
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Civil Services 1998

recommendations of the Central Selection Board. The respondent camed thig
promotion. As regards rule of seniority (Rule 8) it is provided that " semomy
would be determined from the date of continuous regular officiation as
Deputy Secretary or any post in Grade-19 whichever is carlier”. The
officiation of the respondent was admittedly in a post in Grade-19 or irs
cquivalent. Therefore, a person can be given the credit of seniority without
having officiated for a single day as a Deputy Secretary if he had donc SO in
a post in Grade-19 or its equivalent. These two distinguishing features in the
case of the respondent fully made out his right to claim seniority from a da[e
carllcr to his formal appointment as Deputy Secretary.

Mr. Israrul Haq respondent No.9 has raised an objecuon with
regard (o certain observations made by the Service Tribunal with regard to
the propriety and efficacy of the earlier seniority list. We do not consider it
necessary (o go into that question because these arc not determinative of the

coniroversy raised in the case and further Mr. Israrul Haq has not formally
appealed or filed cross-objecnom against any finding ngen or relicf granted”
or refused. 1 ,

.

The judgment of 1he Tribunal is uncxcepuonablc and the appeat is
dismissed with costs.
M.B.A./E-8/S Appeal dismisséd.

cam——— .

1998PLC(CS) 1430 - ’

.-‘ . {Supreme Court of l’aklstan]

Puvex B

Present: Saiduzzaman Siddiqui Raja Afrasiab Khan
and Waj:huddm Ahuned, 11

Dr. MUHAMMAD ISLAM, INSTRUCTOR ANIMAL
- HUSBANDRY IN-SERVICE TRAINING INSTITUTE,
DAUDZAL, PESHAWAR DISTRICT

versus

GOVERNMENT OF N.-W.F.P. through Secrctary,
Food, Agriculture, Livestock and Cooperative
Department, Peshawar and 2 others”

Civil Appeal No. 568 of 1995 decidéd on 2nd June, 1998.

(On appeal from the N -W.F.P. Service Tribunal, Pcshawar dalcd
. 74-8-1994 p‘.ssu:l in Appeal No. 202 of I993)
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Court had freed/cleared him from an accusation or charge of crime---Such
civil servant, therefore, was entitled to gramt of arrears of his pay and
allowances in respect of the period he remained under suspension on the
basus of murder case against him. {p. 1436] F& D
AN
Government of West Pakistan through the Secretary, P.W.D., ’
., Lahore y. Mian Muhammad Hayat PLD 1976 SC 202 distinguished.
- & (b) Criminal Procedure Code (V of 1898)—
i §: [k --=-S. 497---Bail---Observations of Court in bail grannng order are tentative
3’ W jn namre

-,

]

T R Yo B

-

8 r recorded on the basis of compromise between the parties and the accused are

Muhammad Islam v. Government of N.-W.F.P.

1998
: (Raja Afrasiab Khan, J)

. yudamcmal Rules—fe , .
---R. 54--Civil service---Civil servant was involved in a case under

“ 8.302/34, P.P.C. for a murder---No cvidence could be brought against the
- accused civil servant on charge of murder, thus, proving that allegations
levelled against him were baseless---Acquittal of civil servant from the

criminal case---Accused civil servant in casc of acquittal was to be
{" considered to have committed no offence because the competent Criminal

,‘A

The observauon of lhe Criminal Court in the ball granlmg order i is
whotly immaterial for the purposes of acquittal or conviction of the accused.
The observations in the orders passed in bail applications are always tentative
in nature and, as such, cannot be used by the parties for conviction or
acquittal of the accused. |p. 1434] A .

REa

'b’d‘

"’ 2 3 .
(c) Criminal trial—

----Benefit of doubt:--Doubt itself destroys the very basis of the prosecution ,
~casc---Where the benefit of doubt has been given {o the accused, it cannotbe
said that chasge has been established by the prosecution-—-Accused has to be
' treated as innocent unless it is proved on the basis of best possible evidence
that they are connected with the commission of crime and, as such, deserves
to be convicted fo meet the ends of justice---Even where benefit of doubt has
been extended to accused, he shall be deemed to have been honourably
_acquitted. {p. 1435] B '

(d) Criminal trial—

-—-—Acqumal---AlI acquittals are "honourable and lherc can be no acquittals '
wh;ch may be said to be "dishonourable”.

e

b -, .
R All acquittals even if these are based_on benefit of doubt are

& honourable for the reason that the prosecution has not succecded (0 prove ;
s their cases against the accused on the strengih of cvidence of unimpeachable f

character. It may be noted that there are cases in which the judgments are
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At LIVEL dervices R 11998

acquitted in consequence thercof. What shall be the nature of suciy acquittalgy
All acquittals ale certainly honourable. There can be 110 acquittals, whic
may be said to be dishonourable. The law has not drawn any distinetion

between these types of acquittals. {p. 1435] C

That term "acquittal” has not been defined anywhere in the Criming]
Procedure Code or under some other law. In such a situation, ordinary
dictionary meaning of “"acquittal” shall be pressed into  seryice.
ip. 1436] E : ’

Mian Muhammad Shafa v. Secretary to Government of thé Px.mj;.b‘

- Population Welfare Programme, Lahore and another 1994 PLC (C.8.) 693
" ref, o . B , .

s

Government of West Pakistan through the Secretary, P.W.D.,
Lahore v. Mian Muhammad Hayat PLD 1976 SC 202; Government of
N.-W.F.P. v. LA, Sherwani and another PLD 1994:$C 72 and Dictionary
Macmillan, William D. Halsey/Editorial Director, Macmillan Publishin
Co., Inc, New York, Collier Macmillan Publishers; London. rel. .

(¢) Woﬁis and phmscs—-i'

----Word "acguit(al"--.-Cbnnogatiod:' [p. 14361 E

Abdul Kadir Khattak, A-dvoc:atg;Supreme‘C?)urt with Muhammad
Zahoor Qureshi Azad, Advocafe-on-Record for Appellant. ‘
- Co B )

Hafiz- Awan,. Advocate Sp}jreme Count- with Muhammad Zahoor
Qureshi Azad, Advocate-on-Record (absent) for Respondents Nos. I and 2.

* Respondent No.3: Ex parte
Date of hearing: 2nd June, 1998,

JUDGMENT
© RAJA AFRASIAB KHAN, J.---On 21t of August, 1989 at 440
p.m. a case under section 302/34, P.P.C. was registered against Dr.
Muhammad Isiam and Fazal Haqqani on the statement of Muhammad Rahim
with Police Station Katlang District Mardan for the murder of Sher Zamin.

An Additional Sessions Judge, Mardan, after recording the statement of the
complainant, Muhammad Rahim passed the following order on 9-6-1992:-

"Statement of the complainant has already been recorded and placed
on fite. He does not charge the accused for the commission of the

rLC M

ST EIL R

1998 Muharnad Isiam.v. Government of N.-W.F.D. 1433

" (Raja Afrasiab Khan, J)

, offence.’ In view of his statement, the léarned S.P.P. also gave
statement that he wants to withdraw from the prosecution against the
* accused.

In view of the above statements, no case stands against the accused,

therefore, no charge is framed against them and they are

discharged/acquitted from the charge levelled against them in the

present case. They are on bail, their bail bonds stand cancelled and

sureties discharged. Case property, if eny, be disposed of in.
. accordance with law. File be consigned after completion. "

CItis evident that the accused have been acquitted in the case. At the time of

g incident, the appellant was posted as Veterinary Officer (Health) (B-17),

" Incharge Veterinary Dispensary, Katlang District Mardan. He was suspended

from service with effect from 22nd of Au'gust,‘ 1989 vide order dated

" 17-1-1990° because of his involvement in the aforesaid murdér case.

-2 re-

Nevertheless as pointed out above, he was acquitted of the murder charge by

- the trial Judge on 9th of June, 1992. On the strength of this order, the
. appellant moved an application on 29-6-1992 for his reinstatement in service.
. On 7-4-1993, the competent Authority accepted the application of the

appellant and in consequence .thereof, reinstated him in service with effect

-.'from 22nd of August, 1989. The period from 22nd of August, 1989 to the
-~ date of his assumption of duty i.e.. 18-4-1993 was treated as extravrdinary
leave without pay. On 2nd of May, 1993, the appellant filed representation
- against the order dated 7-4-1993 which was rejected by Secretary Food,

“Agricuiture, Livestock and Cooperative Department, Peshawar on 19th of
June, 1993, The appellant then filed appeal before the N.-W.F.P. Service
. Tribunal praying for the payment of salary and allowanges to him for the said

* period. This claim of the appellant was contested: by the Government on the

"ground that the acquittal of . the appellant was based on a compromise

"Abetween the parties. This being the position, acquittat of the appciiant cannot

4 ."be held to be honourable so as to entitle him to full pay and ailowances for

2 " 'the said period. The Tribunal vide its decision, dated 24th of August, - 1994°
- *dismissed the appeal observing:-- .-

"The ‘expression “honourably acquitted’ has not becn defined in

rules anywhere else. There is no reference in the Code of Criminal
Procedure, to the term “honourably acquittal’. In the ordinary sense
“honourable acquittal’ would imply that the person concerned had
~ been accused of the offence maliciously and falsely and that after his
acquittal no blemish whatsoever, attaches to him. In cases where the
- benefit of doubt is given to him or where he is acquitted because the
parties have compromised or because the parties on account of some
extraneous influence have resiled from their statements then as held
by the learned Division Bench of the erstwhile High Court of West
Pakistan Lahore Seat in case reported as Sardar Ali Bhatti v.

A - Mo sy e st r, s ¢ e




1434 Civil Services : 159y

Pakistan (PLD 1961 Lah. 664) in spite of the acquittal of the person
concerned, cannot be declared 1o have been “honourabiy acquitted.
This decision has been upheld by the Hon'ble, Supreme Court of
Pakistan in case reported as Governmient of West Pakistan through
the Secretary, P.W.D. (lrrigation Branch), Lahore v. Mian
Muhammad Hayat (PLD 1976 SC 202). The appellant having heey
"+ acquitted on the basis of compromise with the complainant his
acquittal cannot, therefore, be treatecl as_honourable. (Emphas]5

pplled)

it is for the revising authority or appellate authority to form its
opinion on the material placed before it, whether such a person has
been honourably acquitted-or not, lt is lelt to the absolute subjective

- discretion of the authority. This' Tribunal, therefore, dismiss-the
appeal. Parties are left to bear their’ own costs. File be consigned to
the record.” ’ -

Lcave to appeal was gramed by lhIS Court on l4ih of May' 1995

‘2. " Learned counscl appcarmg on behalf. of thé appelfam submmed that
the appellant was acquitted and as such, was entitled to be given the pay
alongwith allowances for the pcnod he remained ‘under suspension. This
position was “contested by the respondcnts by saying that as matter of fact,
there was a comprormsc between the. appcllam and the complainant, It could
not be ‘'said that the appellant hiad beon honourably acquuted The learncd
Law ‘Officer drew our attention to the bail grantmg order, datcd 16th of
January, 1992 saying that an affidavit was ‘given by the son of the
complam:mt that the pames had entered i into a. compromlsc. , b :

3. After hearmg the learned counsel for the parties and perusing the

record, we are inclined to hold that this is a case of acquittal pure and .

simpte. The observation of the Criminat Court in the aforesaid bail granting
order is wholly immaterial for the purpose of acquittal or conviction of the

appellant. It has, time and again, been said that the observations in the orders|”

passed in bail applications are always tentative in nature and as such, cannot
be used by the parties for conviction or acquittal of the accused. In fact,
these bail orders are always treated to be non-existent for the purposes of
trial of the agcused. “The above order in the bail apphcanon has, therefore, 10
be ignored for all intents and purposes. The argument is thus repclled. The
trial Judge in his order referred to above has uncquivocally siated that the
appeliant has been acquitted of the charge. Needless to state that in all
criminal matters, it is the bounden duty of the prosecution to establish il$
cases against the accused on the basis of reliable and credible evidence. In the
case in hand, the prosecution failed to produce any evidence against the
appeliant, The testimony of the star witness namely the complainant did not
" involve him in the commission of the crime. This was, undoubtediy, @ c18¢

A,

T

%~av¥-«:m~ﬁww &

.

1998 Mubammad Islam v. Government of N.-'W . F.P. 1435
(Raja Afrasiab Khan, J)

of no evidence on the face of it. The Law Officer is unabie to show that the
pa!’tleS have entered into a compromise. His simple word of mouth was not
enough to hold that the’ parties had entered inio compromise. Even in the
cases where benefit of doubt has been given to the accused, it cannot be said
that the charge has been established by the prosecution. The accused are to be

" treated as innocent unless it is proved on the basis of best possible evidence
that they are connected, with the Commns.non of the crime and as such,
* deserve to be convicted to meet the ends of justice. The doubt itself shall
“ destroy the very basis of the prosecution case. In this view of the matter, the
" . accused shall be deemed to have honourably been acquitted even where the

benefit of doubt has been extended to them. In case Qf Mian Muhammad

- Shafa v. Secretary to Government of the Punﬁb Population Welfare,

Programme, Lahore and another (1994 PLC (C.S.) 693), following
obst.rvatlons were made:-- e

“There is hardly any ambiguity in these provisions and they do not

present any difficulty. We are in no doubt that the provisions of

" clause (a) are attracted by thie facts on the ground that the appeliant

' ‘claims that this was the result of bencfit of doubt, we would hold
. that'the acquittal is honourable within the mc"mmg of this rule. As a
. matter of fact, all acquittals are honourablé and the expression
“  ‘honourable acquittals' occurring in clause (# seems to be
superfluous and redundant. It is one of the most valuable principles

of criminat Junsprudence that for a judgment of conviction it is the

duty of thé prosecution to establish its case beyond all reasonable
doubt. If it fails to do so, the accused will be entitled to acquittal
and such acquittal will be honourable, even if it is the result of a
benefit of doubt. The expression “bencfit of doubt" is only
suggestive of the fact that the prosecution has failed to
exonerate itself of the duty of proving its case beyond all reasonable
doubt.

In the present case, therefore, the appehant’s acquittal of the charge
of misconduct and his consequential reinstatement in service entitled
him to full pay and remuncration of the entire period from
6-10-1980 to 12-2-1986 under B.R. 54(a) of the Rules. We hold that
the provisions of F.R. 54(b) arc not rclevint and that they could not
' have been pressed into service by the DLparnm.nt in deciding the

matter.”
t . . )
We are inclined to uphold the above view inasmuch as all acquiitals cven if

these are based on benefit of doubt are honourable for the reason that the
prosecution has not succeeded 1o prove their cases against the accused on the
strength of evidence of unimpeachable character. It may be noted that there
are cases in which the judgments are recorded on the basis of compromise

* was acquitted of the charge again$t him. Although, the department

C
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beiween the parties and the accused arc acquitted in consequence th

What shall be thg nature of such acquittals? All acquittals are ¢ it
hgnoumb!c. There can be no acquittals, which may- £>c said o
dishonourable. The law has not drawn any distinction between these ty:)?:s 2‘;

(\/\acquittals.

‘\\ 4.  Be that as it rr;a ¢
. y, we hold that the appcilant was acqui ”
there was not an iota of evidence ‘available o:!: prccor:I :Z;i.:;? ‘illlit::d :‘)fc red
counsel for the respondents relied upon the rule laid down in Covcn.‘m ot
\ West Pakistan through the Secretary, P.W.D., Lahore v Mian Mul et
Hayat (PLD 1976 SC 202), wherein it was held that the acquimim;ma‘d
accused had to be honourable which would mean that the allcg'tti;nso "
fals§ In our view, the above rule shall not apply to this case lb; the r o
that .hc appellant in this case-was tried and for lack of evidence, h + s
-acquitted by the trial Court. In the réferred case, the accused Mtzhac Wa;
Hayat was never tried under any offence by any Criminal Cour; Tt mamt':;a
be noted that the provisions of F.R. 54(a) have been declared u.n-lslanf' ;o
the Shariat Appellate Bench of this Court vide Government of N -W.F ;f )
I.A. Sherwani and another (PLD 1994 SC 72). In O(hl-:l" wo.rd.'s .ti‘:'
f.R. 5.4(3) under which the appellant has béen deprived of his pay and (;Kh :
financial benefits, does not exist on the statute book. It is admitted b tlfr
learned cqunsel for the parties that term "acquittal” has not been de')fl“m ;
apyw!iere in the Criminal Procedure Code or under some other law. In suche £
sxtuzfnon, ordinary dictionary meaning. of "acquittal" shall be pr'::ssed inu‘;l
service. According to "Dictionary Macmillan, William D. Halsey/Editorial
Director, Macmillan Publishing Co., Inc.. New York,. Collier Macmill
Pubilshers London™ the words 'fvauii” and acquittal me’an:-- e

"‘acqu!t'--quined, -quitting, v.t. 1. o freé or clear from an
accusation or charge of crime; declare not guilty; exonerate: T;‘IC
Jury acquitted him after a short (rial. 2. To relieve or rclcas'e as
from a-duty or obligation: to acquit him of responsibility. 3 "1:0
conduct (onesélf); behave: The team acquitted itsclf well in .itq.ﬁrsl
game, (Old French aquitter to set. free, sa\}e, going back to La;in ad
1o + quietare to quiet)” ’ ’ '

“acquittal® “n.l1. a setting free from a crimin | i
al charge by a verdict
or other legal process. 2. Act of acquitting; being acquitted'.”

The appellant was acquitted by the trial Judge as already pointed out above
It shall , therefore, be presumed that the allegations levelled against h(im 1rc;
baseless, In.consequencc, he has not been declared guilty. In ~prcqencc‘of

above meaning of "acquittal” the appellant is held to have comn{ittcd no d
offence‘bccause the competent Criminal Court has freed/cleared him from an
accusation or charge of crime. The appellant is, therefore, entitled to liw
grant of arrears of his pay and allowances in rcspcc; of the period

ne - .

3 1998

Nt 2t

Muhanunad Javald Gnourt v, Leatitred/ LCmenstratos a3/

(Sh. Riaz Ahmad, )

pe remained under suspension on the basis of cegistration of murder
-ease against him. This appeal succeeds and is allowed with no order as to

X costs. '
0 B.A/M-178/S

Appcal allowed.

1998 P L C (C.S.) 1437
[Suprenie Court of Pakistan]

Present: Ajmal Mian, C.J., Sh. Rz:az Ahimad
. and Ch. Muhammad Arif, JI-

MUHAMMAD JAVAID GHOURI
VETSUS

LECTURER/DEMONSTRATOR, BLOOD TRANSFUSION
-} SERVICE, PUNJAB, LAHORE and 4 others

Civil Appeal No. 175 of 1995, decided on Sth June, 1998.
‘ .. (On appeal against the judgment dated !7-849})3 of the Punjab
vice Tribunal, Lahore in Appeal No.158 of 1991).

Ser
Jfly’unjab Civil Servants (Efficiency and Discipline) Rules, 1975---

FL...R. 6.3--Constitution of Pakistan (1973}, Art. "212---Unauthorised

%;lbsence from duty—-Removal from service---Validity--—-Proceedings against
-‘gg_!he civil servant were conducted strictly in accordance with the procedure
prescribed under the Rules-—-Contention of civil servant for holding a regular

- ;ginquiry in the light. of facts and circumstances of the case was totally
¥ 7 unwarranted---Plea of mala fides raised by the civil servant was baseless as

§n0 cogent evidence was produced by him before the Scrvice Tribunal to

% substantiate the same---No question of public importance was involved in the

& case---Supreme Court declined interference. [p. 1439] A

Ch. Irs'had Ullah Chatha, Advocate Supreme Court and Mehdi Khan
7 Mehtab, Advocate-on-Record (absent) for Appellant.

< Ch. Altaf Elahi, Additional Advocate-General, Punjab and Rana M.

B

t i VYousaf Khan, Advocate-on-Record (absent) for Respondents.

y

" Date of hearing: 3rd June, 1998.
B " . JUDGMENT

":“dirccled against the judgment and order datcd 17-8-1993 whercby an appeal

- MC

SH. RIAZ AHMAD, J.---This appeal tlirough leave of this Court is.
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