BEFORE T‘HE‘KHYBER PAKHTUNKHWA SERVICE TRIBUAL

o

Appeal No. 465/2013

‘Date of Institution ...  21.02.2013
Date of Decision ...  09.10.2017
Siraj-ul-Islam son of Masal Khan, R/O Haji Umar Khitab Kalay, Charsadda Ex-C
No. 63, Police Lines, Peshawar. . (Appellant)

VERSUS

1. Superintendent of Police, FRP, Peshawar Range, Peshawar and 2 others.

(Respondents)
"MR. MUHAMMAD AMIN KHATTAK LACHL,
Advocate - A ‘ -— For appellant. -
MR. KABIRULLAH KHATTAK ,
Addl. Advocate General T For respondents.
MR.NIAZMUHAMMAD KHAN, ... ~  CHAIRMAN
MR. GUL ZEB KHAN, el MEMBER
JUDGMENT .
NIAZ MUIHAMMAD KHAN, CHAIRMAN.- Arguments of the learned
counsel for the parties heard and record perused.
FACTS
o2, The appellant was removed from service on 24;10.2009. He was charged for

involvement in a theft case of SMG Rifle. A criminal case was also registered agamst |

him in which he was acquitted on 13.11.2012. He filed departmemal appeal on

16.11.2012 and when that was not responded to then the present appeal was’ ﬁled on i P

21.2.2013.



IQ

ARGUMENTS

3. The learned counsel fér the appellant argued that the delay in filing of present
appeal was for the reason tﬁat the appellant was told by the departrnent that his case
would be decided and he would be informed accordingly. That acquittal in the criminal
case is a proof of innocence of the appellant. That the department has ﬁot followed the
proper prbcedure of enquiry. No charge sheet or statement of allegatioris were issued and
served on the appellant. That no final Show cause notice was given to the appellant. That
the show cause notice is dated back to the enquiry report. That in view of judgment

reported in 2012-SCMR-165 the limitation shall run from acquittal in criminal case.

4. On the other hand, the learned Addl. AG argued that the appeal is hopelessly
time barred. That the departmental authority has decided the appeal on 14.4.2014 by
clearly holding the departmental appeal as time barred. That in view of judgment reported

as 2015-SCMR-165 when the departmental abpeal is time barred then the service appeal

~ is also time barred. He further argued that no application for condonation of delay has

been filed by the appellant.

CONCLUSION.

5. The impugned order of removal from service of appellant was passed on
24.10.2009 and the departmental‘appeal was filed on 16.1 1.2012. The explanation given
by the learned counsel for the appellant that the appellant was not informed about
decision of his case is not plausible. How this Tribunal can accept this reason that the
appellant was not in the knowledge of the impugned orcier for three years especially when
he was not being paid salary throughout thi.s period. No application for condonation of
delay has beén filed by the appellant. The judgment relied upon by the learned counsel
for the appellant is not applicable to the present case as in the present case the
departmental enquiry was concluded prior to the decision of the criminal case. Had the

departmental enquiry been subject to the final outcome of the criminal case then surely



ti]e appellant would have a cause of action fromA the date of his acquittal from the criminal
court. But bly now it is settled jurisprudential principle of administrative law that the
outcome of criminall case(has gét no impact on the departmental proceedings and vice
versa. Without adverting to the fnerits of the case this Tribunal reaches the conclusion

that the piesent appeal is hopelessly time barred as departmenfal appeal was also time

barred.

6. In view of the above discussion, the appeal is dismissed. Parties are left to bear

their own costs. File be consigned to the record room

' CHAIRMAN

(GUL ZEB KHAN)
MEMBER

ANNOUNCED
09.10.2017
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Appéilant with counsel and Assistant AG for the responﬁents

present. One of the Member Judlclal Mr. Ashfaque Taj is on leave

therefore, bench is incomplete. To come
before D.B. -

24.05.2017

09.08.2017

109.10.2017

conSIgned to the record room.

b for arguments on.24.05.2017

MAD AAMIR NAZIR
EMBER

Appellant in pers;on present. Mr. Muhammad Jan Deputy
District Attorney for the; respondent present. Appellant requeéted

for adjournment. Adjoumed. To come up for arguments on

09.08.2017 before D.B. |

(Muhammad Amin Khan Kundi)
Member »
(Gul. Zep Khan) '

Meigber

Junior counsel for the appellant present. Mr. Ziaullah,
Deputy District Attorney for 'thé. respondents present. Junior.
counsel for the appellant -fseeks adjburnment. Adjourned. To come

up for arguments on 09.10.2017 before D.B.

- 8-

/4

{(Muhammad Amin Khan Kundi) {(Muhammad Hamid Mughal)
Member (J} Member (J)

Counsel for the appellant and Mr. Kabeerullah Khattak,

Addl. AG alongwith Thsanullah, H.C - for the respondents

present.' Arguments heard and record perused.

This appeal is dismissed as per our detailed judgment of -

today. Parties are left to bear- the1r own costs | File be

" Member

ANNOUNCED

09.10.2017



-18.12.2015 ‘ Clérk of counsel for thc appellant and Addl: AG - "l’(j)_r';i :

respondents present. Clerk of counsel for the appellant requested - -

' - .
for adjournment. To come up for arguments on ‘{6 'S 2045

Member ’ ~ Melpber

16.05.2016 Counsel for the appellant and Thsanullah, HC alongwith-

Assistant AG for respondents preseht. Copy of charge sheet

statement of application on relevant documents producéd by the
responded-department on the next date. To come up for arguments |

on 7.10.2016. o | : '

, Member — ~ bef :

07.10.2016 Clerk to counsel for the appellant and Mr.

Muhammad Jan, GP for respondents present. Clerk to
counsel for the appellant requested for adjournment.

Request accepted. To come up for arguments on
05.01.2017.

(PIR BANMSH SHAH)
MEMBER

LTy

(MUHAMMAD AAMIR NAZIR)
MEMBER
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25.6.2014 Appellant in person and Mr.Ihsa'nullah,_-ASI'('Leggl) for
respondents with Mr. Usman Ghani, Sr.G.P present. Written reply -

received on behalf of the respondents, copy whereof is handed ovey

to the appellant for rejoinder on 24.10.2014.

24.10.2014 | Appellant in persoﬁ and .Mr. Muhammad Adeel Butt, AAG for the
respondents present. Rejoinder has not been received, and request for
further time made on behalf of the appellant. Another chance is given for
rejoinder on 12.02.2015. -

12.02.2015 . Appellant in person and Addl: A.G for respondents preéent. '
' Rejoinder not submitted. The case is assigned to .D.B. for. rejoinder
and final hearing for 23.07.2015%e e =7 43,

Chakan :

2

2

07.2015 - Clerk of counsel for the appellant and Mr. Ziaullah,
| GP with Thsanullah, H.C for the‘.‘respondents present. Requ,esf
made on behalf of, the appellant for adjournment to file
rejoinder. To come up for rejoindef and arguments on.
18-12-2015".
MEMBER S ~ IBER




25.9.2013

. 02.01.2014

01.4.2014

T

and My.Ihasflullah, ASI(Legal) for

Appellant in- person’

respondents with .AAGT_ :.pfesent. To, come up. for written

reply/comments on 02.01.2014.

~Chairman

[ Y '
<

Counsel for the appéllant (Arbab Saiful Kamal,'“Advocate). and
Mr. Thsanullah, ASI (Legal) for respondeﬁts witﬁ “,:AA’AG',i)f‘esent-.\‘
Written reply has not been received and réqyi'eS; for ﬁlﬁhe‘rl’tii"me‘ made
on behalf of the respondents. Another chance is given for wriften

reply/comments on 1.4.2014.

Appellant in person, M/S Yaseen Khan, Inspector and
Ihsanullah, ASI(Legal) on behalf of respondents with AAG
. present. Writtgﬁ reply has not been received despite another
chance given for the purpose on the previous date, ahd agai‘rlu i

request for further time made on behalf of the respondents. A -.

ents on 25.6.2014.

\—

last chance is given for written reply/com

Membef

L3
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(’l 17.4.2013 )i _nsel for the appellant present and heard.

as acquitted. After acquittal he filed

Artm taI appeal; but that was rejected. The

w& appzai ng{gwas failed in lodging the appeal before this
R '
: Tfi% |:because he was behind the Bar. When he was
el&ase e completed all formalities within time. This
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Form- A
FORM OF ORDER SHEET
Court of
Case No. 465/2013

S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings
1 2 3
_— 21/02/2013 The appeal of Mr. Siraj-ul-Islam presented today by Mr.
Muhammad Amin Khattak Lachi Advocate may be entered in the
Institution Register and put up to the Worthy Chairman for
preliminary hearing.
. . 4‘2< ZN
! REGISTRAR /
[, ] K
2 j\'] ,2 -—;\‘7/5 This case is entrusted to Primary Bench for preliminary
o ‘ ' hearing to be put up there on 8 — 41 — g ol g .
\ —
. | -1 / ¢
B (87U, Mensghe' b ¢pnizd

fﬂ et oppull—1 /%MV“"”Z
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‘ BEFORE THE KPK SERVICE T UNA&S_I_—IAV_V_A__R_
Siraj-ul-Islam Versus Superintendent & others
INDEX
S.No Documents Annex | P.No.

1. | Memo of Appeal 1-4
2. | FIR, 07.09.2009 CAT S
3. Enquiry Report, 23.10.2009 "B" | 6-7
4. | Removal from Service, 24.10.2009 “Cr |8
5. | Index of Enquiry Documents “D” 9-10
6. |Judgment, 13.11.2012 “E” | 11-18
7. | Representation, 16.11.2012 Yol 19
RS/
Appellant
Through I ’2 I ). e
Dated. .02.2013 Saad Ullah Khan Marwat
Arbab Saif Ul Kamal
Advocates. .
.21-A Nasir Mension, \
-Shoba Bazar, Peshawar.'\\ v s

P .

Phi 0300-5872676 \
Muhammad Amin, Khattak La hio""'%’~~.-_.:; |

Advo cate, gupreme court e L
i e
. % ]

{



Beoo o e

BEFORE KPK SERVICE TRIBUNAL PESHAWAR

<) / —
5.A No. 1S /2013
&W? Provigeg
L e & AR
‘Siraj-ul-Islam S/o Masal Khan, . Sy o 82
R/o Haji Umer Khitab Kalay, Charsadda, . ~ anted ,1; i
Ex-C.No.63, Police Line, Peshawar. . . .... ........ Appellant

Versus

1. Superintendent  of  Police, FRP,
Peshawar Range, Peshawar. ’

2. Commandant, FRP, KPK, Peshawar.

3. Provincial Police Officer, KPK,

Peshawar . ............ ... . ........ Respondents

B<=>E<C=>O<=>D<=>

APPEAL AGAINST OFFICE ORDER OB

NO.252, DATED . 24.10.2009 OF

. R.NO.1 WHEREBY APPELLANT WAS
- REMOVED FROM SERVICE FROM THE

&Q‘} DATE _OF HIS ABSENCE FOR_NO
.-21/;1

//} LEGAL REASON, | \

EPL<=>E<C=>RC=>E<=>

Respectfully Sheweth;

1.  That appellant was initially appointed as Constable on
11.01.2009. He was deputed first to Training Centre,

Kohat and then to Training Centre, Hangu for Recruit
Course. |

2. That on 07.09.2009,.FIR was lodged against appellant for
theft of Kalashnikov from Hangu Training Centre and he
was sent back to Police line, Peéhawar and was then

- making attendance daily. (Copy as annex “AM



-
2

because he couldn t become substltute of anyone or if so,
it was the sole respon51b|||ty of the Incharge Kot, PTC to
ascertain in respect of rectuits as to whether he is the real!

one to which ammunition is going to be handed over or
otherwise.

B

That from the impugned order dated 24.10.20009, it is
quite clear that this order was never dispatched to

appellant as is evident from the Endorsement Numbers.

That appellant was neither served with any Charge Sheet
or Show Cause Notice for the commission of the alleged
theft of Kalashnikov, beihg mandatory nor any enquiry
was conducted. This fact can be easily ascertained from
the documents/index of enquiry documents. which no
where bore/mention of documents of any Charge Sheef or
Show Cause Notice with any Serial Number.

That inquiry was not conduct as per the mandate of law as
no statement of any concerned was recorded in presence
of appella'nt‘ nor he was afforded opportunity of cross
examination, being mandatory as per Section 5 of the

Removal from (Service Special) Power Ordinance, 2000."'

That from the judgment dated 13.11.2012 the learned.

Senior Civil Judge, Hangu has discussed all the

prosecution witnesses to be varied from each other,”

meaning thereby that the 'allegation tainted against
appellant were frivolous and of no legal effect.

That the matter was not dealt with as per the mandete of
law and appellant was not provided fair opportunity of "
defence, service with Final Show Cause Notice and
personal hearing, being mandatory in law.

That whole of the proceedings carried out against

appellant were baseless, based on malafide and one sided,
so has no legal effect.



4
h. That when appéiiant? was aciitted by the competent
Court of law from the charges leveled against him then

there was no need to remove him from service under

Ordinance, 2000 as per the verdict of the apex Courts.

It is, therefore, most humbly prayed that on
acceptance of appeal, order dated 24.10.2009 of R.No.1
be set aside and appellant be reinstated in service with all
back benefits, with such other relief as may be deemed

proper and just in circumstances of the case.

AU~ |

| Appellant
Through C Kl
Dated. .02.2013 Saadw Marwat

Arbab-Saiful Kamal
& \ T
Rubina Naz,

Advocates. / A

( Muhammad Amin Khatt %z_achi)
advocate, gupreme (o
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This ofﬁce order will dispose off the departmental enquiry proceedings _

against Recuut Constable Siraj ul Islam No.63, for having involved in stolen of SMG Rifle
at PTC Hangu.

He was issued Charge Sheet alongwith Summary of Alleganons and KI

- FRPR Peshawa1 Range was deputed as Enquiry Officer to conduct proper departmental

enquiry against him under Removal from Service (Special Power) Ordinance 2000,

| After eompletien of the enquiry, the enquiry officer submitted hie
findings recommending him for major punishment. Consequently he was issued Final
Show Cause Notice with the direction to submit his written defense, if any, but he failed to
submit his reply. He was called in Orderly Room but he did not turn up.

. Keeping in view the above and having gone through avaxlable record,

: the undersigned has camé to the conclusion that the dellnquent officer had w1llfully slolen

SMG Rifle. Moreover his retention in Police Department is a burden on public exchequer
Consequently I, Sher Akbar PSP, S.St. Superintendent of Police FRP Peshawar Range n
exercise of the power conferred upon me awarded him major punishment of‘Removal from
service ﬁ'01n the date of his absence.

Order announced.

OB No. /)3(9
Dated. %<, /10/09.

" ~ | (SHER AKBAR)PSP, S.St.
' Superintendent of Police, FRP,
Peshawar Range, Peshawar.

- OFFICE OF THE SUPERINTENDE OF POLICE FRP, PESHAWA RANGE, PESHAWAR.

. 750 --S /PA, dated Peshawar the G/ /0 12009,
' Copy of above is submltted to Commandant FRP N.W.F.P. Peshawar.

- for favour of mformatlon please.

e
2. LO/ SRC /Acctt & OSI for necessary action

c am/S
: _ — g;/\( 0 ‘ gv‘\_i «Aﬂ/’ﬁ P"/fq
n:\iﬁ‘%i%"if |

2

Superintendent of Police, FRP,
Peshawar Range, Peshawar.

<

6 3 s ok ok ok e sk sk sk ok sk sk ok ok o s ok ok ok sk sk ok s ok



. e YA LI e

T :

) 2

Y

i Lt

1 "

Lo N A

. .. A ]

; P /
Vodd _// B ) !

/
—_———

A -
A Ri 77
| SR ..,‘,;./.-_. e “"’i’m’ -

Jﬁj /,Z—fj‘L/j/ é/(/\) L)/j

-3

\g"d/’ J/U‘j C‘

D

(J)i JL)P/%\,}//J Lo&J_JJ C

o ’
/Jfl,jﬁ,,/s'/(/w({go/\)i J/ ©
' /)u /;7/? /‘/ 7

1

i

7L 2l (54 O’/)ffj;@ &
/5—— /“/35))/((]/},«6 G
A
J;cw/buc(/)u/oﬁf &
u_J/v(" (/(/)L/ @
/’//)@ Caf/,g) NVANG

H é—-"/’?f ¢ :)/J/}l e G;/p«'/lj

) . w)/w ¢,/c\/@/«u
(@Wﬂmﬁccw/éf‘ I

N
NN
\C;ji- ‘;\}\,
‘\E; [..t%

VIS
e %
&

_Iwo
“7)/02

/ j_ @JA{WU/QU@VWK/‘}U(N .
] / .
L_,wﬂff (//UQ,

/J‘/J)J’M»/)j/

TN

7 ((‘/J @2//// S e 7 2




f
!
i
)

i

[
<.
; s
1 -
Al A R ,
i (
. K 'f
e
.

i
)

g i T KN P ST K R RS 3 R e e e i
. PN

B o

-

- :

1 /4'7”5’7 G/‘&?J/)v/
119~ f/)* 45776:/ JQ G./.Jf)v,/

| Cf/’)“/ ;

r—f‘:rs

il MP/Q,

f

7
/, j/ /Y‘ig'/d/c ({/)J/ fo
U//’ {(p Ml) FTC_\.///J //

{
i
i
H
!
- i
E i
§
| i
| !
| t
3 ;
’ i
| i
! {
| f
l }
!
{
1
i
t
‘

ST

s
S

,(_)~



gl

'Jon recruit tried to be traced ouf bu’r in vain, and on sec@aw':

W JB(%(L\\Q

IN THE COURT OF MR. ZIA UR- REHMAN SENIOR ClVIL JUDGE,
: : HANGU ‘

CASE No. = 284/2 onQH.': ,
Date of Institution: 25.11.2010

Date of decision:  13.11.2012

THE STAT.E. Co O (Complainant)
VERSUS
SIRA;I ISLAM §/0 MASIL KHAN R/O VILLAGE U‘MAR KHITAB,CHARSAD’A
wn-{Accused)
CASE FIR NO.578, DATED ?0.09.2009, U/S 419-420-469-471-382 PPC;

OF PS HANGU.

- JUDGMENT: - |

Brief facis are that comploinorﬁ Baber Khan,

HC/Ncub Couri P1C i-ongu lodged The repon‘ that on

07.09.2009 o’r 06:00 hours, weopons were dls’rrlbufed

omongsf recruif; of Police Training College'Hohgu‘erA _ “ ~

security du’ry' and . after- duty recruits deposited their ‘.

_ weopohs, but one recruit namely Asif Jan (No.2937) did not

Yeposit the kalashnikov, 5 MG 7.42 bore bearing

No.350566168 cmd 2 mogozines con:Toining 60 rounds. Asif:

CERTIFIED TO RE TRUE CO'PY' “
V%
—— /ﬁ(//’ Exl}f\nin\ntR.., e
uOPY:NG 'AGENCY HANGU

s s a o a diald Jhlii WIS R et e
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by impersorioﬂhg himself to be Asif Jan. It was the instant

occused who- collected the said weapon by folseiy

mpersonohng hlm fo be Asif Jehon hence znsfonf case FIR :

No.578, dOTed 10 09 2009 U/s 41 9 420-468- 471 382 PPC was

‘ ~regfsfered o’r PS Hcmgu ond mveshgohon wos conducfed

; " ~Copy of ‘FIR is on record Ex.PA, copy of Daily dcnry No 75
I ) T Ex.PA/T, list of recipients of the weopon of Khon Roziq p
!I @ Compcmy Ex. PD Douy dc:ury No.49 about Gbsence of ’rhe |
N occused from duty Ex.PE, Daily dairy No.37 about arrival of

- o | occused on duty Ex.PF, Douly doxry No. 38 cbou’r orresf of the

accused Ex.PG, three day police custody was obtained but

the accused ‘did'nof confess his guiH Site plan Ex. PW 4/1,

recovery and |den11fucotlon memo's Ex PC Ex.PW- 4/2 and’

Ex.PC/1, site plon of recovery ond lden’nflcohon of the

house of occ_used Ex.PW-4/3. Application for confessional

statement and judicial remand order Ex.PW-4/4. He was

released on b01l on 05.10.2009 by learned the Addifional

District &ASe55|or)s Judg—e‘—ll._l:{c‘]*r:g_:J

| Cdm'ple’re Challan was put .in court on:' .
25.11.2010. Copies Ufs 241-A Cr.PC handéd over o the
‘occused on 10.01.201 1. Formal chofge U/s 419-420 PPC )

was framed on 17.01.2011 fo Wthh the accused denied
~ his guilt qnd_'cloimed trial. Prosecution evidence was -
summdhéd-qhd out of seven PWs five were examined

while PWs Raza-Khan S.l'and Asif Ali No.332/FC were:

oy
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abandoned by SPP being unnecessary. Biief statements ;
of the PWs are as under; C ‘ ' o \
PWI is the statement of Nozeer Badshah,

HC, who stated that he is the morglnol witness of the

recovery memo Ex.PC. He oiso odmn‘fed in his cross

exommohon Tho’r no private or |ndependem‘ person was -

ossoc:ofed for the recovery proceedmgs

PW-2, is the statement of Baber Khan, AS|

" 'who is complainant of the case, reported the matter fe

SHO PS Hongu and ncrrafed all the s;ery before the

court orreody mem‘roned in daily dairy No's. 37 38 ond 49, .
In his cross examination he odmrﬂed the focf that he did -

not brought recruit Kosar Ali for registration of the case

against the accused facing trial, - o - .

R e

<2

PW-3, Muhammad Hayat Khan S, stated at

: fhe bar that he is the margingl ,wifhess of the recovery . a
'!3 . : - Memo EX.PC, EX.PC/1. In his cross exomlno’uon he denied :/;

fhe factum fhoT any ofﬂcnol of Chcrsodo police was ’/E |
present at the time of recovery /;:

PW-4, Amanuliah thm ASI/JBH stated fhof he ‘ 6:/: '

) investigated the :nsfon’r case. He went to the spot and | § |

RN

prepared s:fe plcm Ex. PW-4/1, drof’red The-skefch of

N

/ _ recovery Ex PW- 4/2. drafted sketch of recovery memo

[N ~ ‘.
on the po:ntohon of accused Ex.PW-4/3, an oppllcohon

7*@&"% SEANE

S ~_..‘.§. s \E_v

u%‘!
I3
T
~
=

for recording s’rcz’remeni of occused U/s ]64/364 Cr. PC iIsff .

Ex.PW-4/4, He o!so recorded the s‘fofemenf of accused \-

\,ﬁ"}.\ﬁ\,‘ ..< .. o .

U/s 161 Cr.PC. in his cross exomlnonon he odmz’r’red ’rhot
CERTIFIED T BF TRUE COPY
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examined by any Armour after fecovery. He did not
record s?ofemenr of any recruit of the sold compony of
occused that. no search wcuron'r was obfcnned for

raiding fhe house of accused.

- PW-5, GuUl Jamal SHO PS City, stated 'rhof he

lodged the nstant FIR against the occused on 10.09. 2009 -
on the stotemenf of Baber Khan HC PS Hongu FIR is in .

~ record and is Ex. PA He also submlﬁed complete Chalian

on 15.09.2009.

Prosecution .evidence  was Closed on

24.07. 2012 cmd after that sfofemenf of accuseqd U/s 342

Cr.PC was recorded on the even date,
The leorned District Pubhc Prosecufor Mr.

Zubair Khan durmg the. course of hrs orgumenfs

punishment. -

“The Peomed defense counsel however, on hiS

turn strongly opposed overmenfs of prosecu’ﬂon ond

VOP"'WG ACE*‘JCY .‘1'3.1 'bU

~/
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stated that prosecution case is full of short comings and '
discrepancies and therefore benefit of doubt has to be

extended to the occused

It is observed that complolnt of the case

Baber Khan repor’fed the instant mo’rter upon anformohon ‘ | ‘

<y

© ' received by Kosar Al [Constable -No.3769), but :-- ((

surprisingly the soio o‘_ffi',cio! was not prodoced as a |

N wi’r'néss nor cited’in Choiion and such course indéed has !

| @ mode the enhre prosecution version doubtful and | - §

’-sconfy Slmllorly, PW A5|f Al cmd Raza Khon were

, obondoned without ‘any reason, never’rheless they were : *
\ , ‘ witnesses of the idenhflcohon of the spot/ house of the
E1] accused where from the oiloged recovery of the “
,} weapon Wos effected and in their absence Tho sole ! j

: ' : ' i
statement of Muhammad Hayat ASI/PW-3 remains ;}
uncorroborated and legal requirements of Arficle 17, %
Qanoon-e-Shahadat Order, 1984 was also not complied Zp"

oA '“;?’;-!""\‘

with. Further, it is undersfondobl'e and no plausible

o
N
b

excuse could be furnished during evidence as well as

e

arguments as to why the local police of Charsada was

AN

HcrLs

not associated while raiding house of the accused or

3

;

. why search warrani for that purpose was not obtained.

In such circumstances, coupled with the fact of nan & ¥

“association of any independent ‘witness the olleged
recovery. 1osés‘ ifs scomy" and  the mondo’ror"."”

requirements of section 103 Cr. PC was cieorly violated.
CERTIF!FD TO BE TRUE COPY
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The 1n‘vesﬁgoﬁng Officer in his statement though claimed N

to Hove contacted the iocol police but he is not \ ‘
corroborated by any documemory or oral evtdence He

also fculed to record siatement of any inmate of the

,
-

house searched. i is also |mpor’ron1 to mention that the

complainant /PW-2 himself did not utter this version that

the accused _ frouciulenﬂy and by impersonoﬁor“i

collected the weapon from him._ Likewise, it s also

Qneprined as to why sTo’rem_em‘s of other recruits of
" Razig Khon Company. were, not recorded, which wouid : N

have establish presence ond roli of the occused on the

eventiul day. Further, there is no direct evidence. in the

e o

shape of statement of the exact person who distributed

P

~the arms and emmuniﬂo'n."Another surprising aspect of

the matte is Thot the event took ploce on 07.0'9.'200‘? but

e

it was reporfed on the next doy after olleged vern‘lcohon

and sotisfocﬁon, never’rheless, it was mandatory for the

concerned_ofﬂcio1s to report the matier on the - same |
day, so delay casts fu,r’rher' doubts upon prosecution
_’_____________.___—————;“‘—“f—""

story. The last but not the least factor going against the

prosecution is that the recovered arm was not got

-~

examined from any armourer and such short coming

i S

happens fo be fatal. In ihis- regard refiance is placed

-

lup.on PLD-2000 Pesh “Adam Khan Versus The State"

page-3.

~
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view'thcﬁ prosecution »foited to establish case against N \
o —_ ' \
accused, so fherefore the occused is acquitted from the

P

chorges leveled ogoms’r him by extendlng benefit of the

doubt. Bail bonds of the accused stands cancelled 'ond
sureties are discharged. Cqse:proper‘ry be returned to
Police Troiriirjg College Hangu in occordon;e. with !dw. .

File “be consigned to record room ‘qﬁer

' @ : completion. ' ‘
/ ,'. . - . ‘ ! ' .
- ‘ /' . . . lr

Announced
S 13.11.2012

. Zia-ur-Rehman,
A . : - Senior Civil Judge,
P ' : Hangu - -

CERTIFICATE:.

Cerfified " that my this judgment consists of.

¢ ’se\'/en'poges, each has been checked & '/cofrléct o

2,
a where necessary. :
| :
Zic:-’uf-Réhmcm,
Senior Civil Judge, G
Hangu 9.
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IN THE COURT OF MR Z!A U REHMAN SENIOR CIVIL JUDGE,
HANGU ‘

~©_ ORDER No.30
| 13.11.2012

Acclu:.sed “on bail .. presen't.‘ Defense
counsel present. Public Prosecutor Farman Ullan
present on behélf. of state. Arguments -hleord and.
lrecc}rd perused. .
" Vide my detail judgment comprises of
seven pages the occuséd is acquitted from the
'~chqrges leveled ogoilns'r Him.. by extending the
- benefit of doubt to him. The bail bonds of accused
,s’.rc;hds.concell'ed qnd sureties are discharged from:
fhefr Iiob-iliﬁes. E:ose property be re’furned‘ to Police
Training Cdllegé Hangu in accordance with law.
| File be consigned‘ to record room oﬁer':--}
cér{npieﬁon. | -

Anndunce'd o - i:r
13.11.2012 .

. W

Zig-ur-Rehman,
Senior Civil Judge,

~Hangu
Yoo ' o
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!}J BEFORE ’i'nm, KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

C AR ’ : .
aerte Y . |

Service Appedl No.463/ 2013, S ' L

Ex—Constablé: Siraj -ur-1slam of FRP/Peshawar Range...‘..............._...-.......f..L....%Appellant.

22

W R!TTEN REPLY ON BEHALF OF RE SPO NDLN TS

 Provincial Police Officer, o N

I

|-
i

3 ) . : |
VERSUS - o

{ :
. ' |

Khyber Pakhtunkhwa, Peshawar. - - _

Addl: IGP/Commandant, : o
Front: =z Reserve Police, ' : :
Khyber Pakhtunkhwa, Peshawar. !

o |
Superintendent of Police FRP, - e

Peshawar Range Peshawar.....oooooviiiiiiiii Res
|

RESPECT FULLY SHEWETH:- | : ' .

PRELIMINAPY OBJECTIONS S |

1.

[\

th
' 3

FACTS |

L2

. appcl].a}nt was. found guilty ot the charge leveled against him. Subsequently the SP,

That the appeal is badly llmc barred. - |
, J
“ldt the appeal is bad for mls-]omdLr and nonjomdcr of necessary par lILS.
That the appellant has no cause of action. JI
|
|

That 111e appdlant has not come to this Tribunal with clean hands.
|

That thc dppd]dm is wtopped due to his own conduct to hlf the instant Su vice Appeal.

|
:
!
: X
Para I:0.1 pertains to the appellant record need no comments. |
' ' . |
Correct to the extant that the appellant was involved in criminal case viclle FIR No. 578 daied

10.09.2009 w/s 419,420,469,471,382, PPC Police Station Hangu. 'l'herelfore he was returned
|

_ back b) the commandant PTC Hangu as unqualified ffom recruit course! (FIR Annexcd -A)

.. Incorreet. the appellant stole government SMG Rifle from Kot of PIC li-]zmgu through mecans

ot impersoniation. fraud .and mis-tepresentation cte. So the authority of PTC Hangu
z L
conducted a preliminary enquiry against the appellant. During the prlétiiminary enquiry the
Q

A . Lt 3 . . v i
FRP/ieshawar Range Mr: Sher Akbar Khan Enquiry. officer who conducted and complsted
: I

the enquiry The appellant was summoned time and again by the cnqdirv officer, but he did

not appt,dr before the enquiry officer to defend him self. After Sllbﬂ"lll’dn(’ the findings of

|
enquiry otficer on 20.10.2009, the competent auihm'ity served the appellant with {inal show
. |

- cause notice but again he did not submit his reply or appeared before the competent authority

to defend himself. ( show cause annexed -13) |
|

[ncorrect, that the appellant was absented him seli froma  lawful dutics vide .1 report Ne.

49 dated 07.09.2009 PTC Hangu and DD report No. 04 dated ].4.]0.;1.2()()9 tll the date of
R N |
|
|
|
|

P




, his rcmoval from service with out prior pcrmlsqion of his superiors and after adopting of all
codal 10rmahtles the competent authority removed him from service. (DDs. Annexed ~C & D)
Incorr \,ct thc version of appellant is false and base]cgs as the appellant remained absent from
duty w,1th effect from 14.10.2009 till to the date of his removal from service. .

Incorrc;ct, that during the preliminary enquiry the stzitemem of the appellalln was recorded.

Moreover, after submitting the findings of enquiry officer the competent authority served the

1

.. appellant with final show cause notice but the appellant failed to submit? his reply. However

the index of enquiry documents prepared by the enquiry officer before the issuance of final
show %:ause notice, therefore the show. cause notice was not mentioned in the index of
enquiry documents {copy of his statement and final show cause noticé arc attached as
annextire E&F ) |

Incorrect, that court proceedings and departmental proceedings are two different entities
which ‘can run side by side, while during departmental proceedings the e‘:tp_'pellant was found

guilty bf charges leveled against him, therefore, removed from service.

- This. pdra is totally incorrect and manlpulated and fabricated.

Incorre ct, that departmental appeal submitted by the appellant was thoroughly examined cmcl

réjected on sound grounds (copy of rejection order is attached as annexure- (i)

GROUNDS -

Incorréct, the appellant stole Govt: SMG Rifle from Kot of PIC Hangu though means of

impersonation, fraud and mis-representation etc and during the periling enquiry he confessed

+ the-charged leveled against him vide his statement which is attached as k- II ?

I ncorrn ct, subsequently a copy of removal order was provided to the appe ilant.

]_ncorr(-':(;t, that after submitting the findings of enquiry officer the competent authority served
the appellant with final show cause notice in which the allegations of stolen of government
Rifle SMG along with ammunition are mentioned at S. No. 1 of section 1 (copy of tinal show
cause jnotice is already attached with this reply as annexure -B) the'remaining para has
already explained in the proceeding pares of facts. |

Incorrect, during the preliminary enquiry the statements of all coneerned witness were

A m,ordud and the appellant was also confessed the allegations lcvclcd-dgdmsl him in his

statcment and finally the appellant was served with final show cause notice but the appeliant
did not bother to submit the reply of show cause notice .or avail the opportunity of cross
exarm“o ion whict. was already pl()wdcd by thc enquiry oﬂlcc,r as “the appellant was
summoned time and again.

lncorr{:ct, the para has already explained in the preceding para No. 7 01’;I_’acls.

[ncorrect, as the appellant was dealt with proper enquiry proceedings'and an opportunity of
defence was qlso provided to lum as competent authority servéd with {inal show cause notice
but the appellant was in tentionally failed to submit his reply or dppeal before the competent
authorlty to defend himself. _

Incon@ct, that all the codal formalities were fulfilled during the enqulir}/f~proccedings as per
law/Ries and the appellant was found guilty of the charges leveled againsl him, Therefore

removed from service by the competent authority.

__1(,'.'?" .
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/ hd Incorl‘;'ct that criminal cast/chdrgcs and dep'artmel'ﬁ:a‘!‘prb’ceedings' are lx;')vo different entities
Wh](,h can.tun side by side. However, the appellanl was found guilty of? 1hc charges leveled

r dgamsl hun therefore removed from service on ?4 10.2009. While thc .appellant acquitted
. from criminal case an 13. 1 1.2012 after a laps of tth(‘ yccus a}mosl

: e g ‘

PRAYERS: | o | E
k(,cpmg in view of above mentioned facts/ subrmssmn the mstant appeal

may Very kindly be dismissed with. cost.

‘f | S | 7
! : Provincial Poliec Officer, \

- Khyber Pakhtunkwha, Peshawar.

: (RcspondcnlNo 1)
e . [‘/

- :;‘“

: : ' - Khyber ‘l’akhtun.khwa Peshawar. i
' - (Respondent No. 2)

i

{ : o . . Sﬁpcrintcndcnt:’ol lice FRP,
3 , ~ Peshawar Range, Peshawar.
. . - (Respondent No. 3)
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FINAL SHOW CAUSE NOTH °E

I Supermtendent of Police FRP, Peshawar Range Peshawar, as
competent authority und(n Removal {rom Scrvice (Spl: Powers) Ordinance 2000, do
hereby serve you RCCI‘Ult Constable Smu ul lslam ~No. 03 . of FRP Peshawar
Range Peshawar. o

(1) (1). | That conéeéuent upon. the completion of enquiry
‘conducted against you by RI/FRP/PR. for which you were given full opportunity of
ihearing and. - C

(11) | On gomg throuoh ithe demgs and recommendation of the
»anmry Officer, the material avallable 'on record and other connected papers, I am
.satisﬁed that you have committed the followmg -acts/omissions specified in section-
lIII of the sald Ordmance: ‘

t

WI—%EREAS you R°cru1t Lonstabie Siraj ul Islam No.63 of FRP

‘Peshawar Range remained involved i stolon of SMG Rifle during recruit course at

'PTC Hangu. |

(2) As a result therefore, I, Sher Akbar PSP, S.St. Superintendent of
Police FRP Peshawar Range, Peshawar as competent authority has tentatively
-decided to impose upon|you Major/Minor Penalt\, including dlsmmsal from service
under section-III of the said Ordmance

(3) . 3 You are therefore, ijequire to Shaw Cause as to why the aforesaid
penalty should noi:‘.;be impose upon 3{0(1. ‘

(4) . Ifnoreplyto this Final Show Notice is receive within sgven days
of it delivered, in the normal course of circumstances, it shall'be pxesumed that you
have no defense to put in and in tha1 case an ex- paltc action shall be taken against

you.
‘ E(S) S The copy of the findings of the Enquiry Officer is enclosed.
A C . _—

! A

PN 5 s
D} é.-‘ﬂo/ Wiked % 9?
/! o i

Zs
Superin Q) FRP

{ Peshawar Range, Peshawar.
I
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' _ v
Constable Siraj-ul-lskm No. 63 ol FRP against the order of SP R Peshawar Range.

Bricl facts of the case are that he involved in stolen of SMG Rifle at P1C .

Hangu.. He was issucd Charge Sheet/Statement ol Allegations and RI/ FRP Peshawar Range was
nominated as Enquiry Officer. Aller nquiry, the QO Officer reconmended the defaulter
Constable for mujor punishment. He was issued Final Show Cause Notice but lic failed to submit a
reply within stipulated period, bul he failed to submit his reply. He was called in Orderly Room

but he did not turn up. Keeping in view the above and having gone through available record the

SP FRP Peshawar Range came to the conclusion that the delinguent had willfully stolen SMG

Riflc. Morcover his retention in i’olicc Department is a burden on Public exchequer, thercfore,
he was removed [rom scrvice by‘:SP FRP Pcshav‘«ar Range vide his Endst: No. 750-34/PA dated

24.10.2009. His appeal s oo time barred.
|
However from the perusal of record and finding of enquiry officer

|
there is no cogent reason to interfere in the order of SP FRP Peshawar Range.

Therefore his appeal is rejectédi

Addl; IGP/Commandant
Frontier Resarve Police

. Whtunkhw’a Peshawar
417914 dﬁ

I
P — , 0
o2 %g/ &2 Jec dated peshawar the /1 _0_'947 2014, AAgY
. |
| : I
-~ Copy of above is sent "to the Superintendent of Police FRP Peshawar Range for

information w/r to his Memo: No.230/SRC dated 31.03.2014. His fauji missol and
départmental fif(; are returned! herewith.
2. Ex-Constable Siraj-ul-Haq S/o Masal Khan Village Umar Khitab Mara Turangzai Teh: &

District Charsadda. : E ' '.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, \

PESHAWAR '
Service Case N0.465/2013
Siraj-ul-Islam . .. .. ... . S Appellant
| Versus

Superintendent of Police, FRP, Peshawa_r Range,
Peshawar & others ... . . ..o oo e e e I Respondents

— — - — — - — — — o —" — — —

\ — — — — — — — — — — —_— —_— — —
—_— —_— - —_— =4 — — — —_— —_— — — -— —

Respectfully Sheweth:

| Preliminary Objection:

1." All the” preliminary' objectizns are baseless and without anv
footing. |

2. That appeal is w:thln time and appellant has got prlma facra case
~ and dlsmlssal of the appellant is totally lllegal

REPLY ON FACTS."

1. Para No;‘i‘needs no reply.

2. Para }o.2 of comments is 1.0 disputed.

3. Para No.3 is incorrect appellant never stdlen the Government

- RIFAL, Ex-Party inq-uiry was conducted by the respondent &
appellant was never associated with  the  departmental
proceedings. | |

4. Para _Nci),».4, of comments it incorrect, appellant never remair
absent, but the appellar:t .. :s wrongly renj'oved from service o
24,10.2009, and removal ¢f the appellant is. illegal.




b

Para No.5 of comments is incorrect, appellant was directed not to
“come to police line and will be informed if required.

Para No.6 of comments is incorrect, no show cause notice or :
charged sheet is glven to the appellant and inquiry documents are
self preferred by the respondent '

Para No.7 of com_ments is mcorrect, appellant Was acquitted in a
criminal case 'and till then no departmental ‘proceedings were
conducted -in which appellant were assoaated but Ex-Party
proceedlngs were conductes. “

Para No.8 of comments 1; mcorrect _since the appellant Was
dlrected by the respond'-*nt not come to police line and when the
appellant was acquitted in the criminal case then‘-appellant
‘handed -over the acqmtted Judgment to the respondent and
appellant was informed that he is- dlsmlssed from the servuce

Para No.9 of comments i rorrect appellant’ representatlon is
wrongly rejected. |

GROUNDS: = e

A

Ground: A is totally mcorrect appe'lant never stolen Government ‘
weapon and’ appellant saten“ent was never recorded neither
committed the alleged cha“qe

Ground B is also mcorrect, in tl‘ns para the respondent him self
admit that the.removal rder is provided to the appellant

+ .Sub »equemly

round C of comments iz totally incorrect, appellant was never
served with' any. final show cause notice, which fact can be
ascertamed from the documents. '

.- Ground D of comments is incorrect, no reg,Jlar proceedmgs were ..

conducted under the rcrnovaz ordmance 2000 and no opportunity
was gi\. en to the appell’*r‘t tr* assocuate the inquiry proceedlngs nor
the tatement of a'iy W Prss were recorded in presence ct
t.‘..pellaf - oy ' |

Ground Eis not contraveite:;.
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F. Gl"Cl)Ul_'ldl Fis tdtally':incbtrect,' :np departmenta,l proceeclings were
carried out:by the respondent against the appellant.
G. Ground G‘ is also ihCorrect no coddle'foi'malities were fulfilled_by

the aepa tment/ responde: L fore the removal of appellant

H. Gro‘und H is incorrect, wiren the appellant acquutted‘ .from'the

charges then -the respbndent has got no reason to t'emove‘ the
appellant from his serv:ce , o
It is, therefore, prayed on acceptance of this reJomder -

‘the appeal of appellant may be accepu.ed /
/) L/

L

e | EALIS Appellant

' Through \ ;

Date: . ' o Muhammad Amin Khattak Lachi
' - . Advocate, -
Supmme Court of Paklstan

| )&a v ﬂ/
- Ibrahim Shah

~ Achvocate, High Court,
Peshawar .

o



- BEFORETHE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHA WAR - o

Service/Case NO.__ ]
Service Case N0.465/2013

Siraj-ul-Islam . . .. . . . S R e e Appellant

-.AF"FID-.A vr'f,,

I, Saraj-ul-Islam S/o Masal Khan R/o Ha]1 Umer Khltab Kalay, Charsadda

Ex Constable No. 63 Pollce Lme, Peshawar, do hereby solemnly afﬂrm

and declare that the contents of the accompanytng reJomder are true o

and correct to the best of my knowledge and behef and nothlng has

been concealed from thlS learned court

- Deponent
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FASARIL SAT L AR S R S
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- WAKALATNAMA

IN THE K/pk. ,(era ffaw//g/éaww
(/'fdjl,(/ / (,éM _ - _(Petitioner)
(Plaintiff)
‘ .. (Applicant)
VERSUS R (Complainant)
B ' ' - (Appellant)

~ (Decree Holder)

/ﬂ/r/vm/w@éuf L o e s (Respondent)

| o - o (Defendant)
' (Accused)
(Judgment Debtor)

bym&/ \_(/IYMM//{-&(W /G/o W/%M

in the
above noted : (/4 A/o —_ /3 do her@by appoint and constitute _

-Mohammad Amm Khattak Lach: Advocate, Peshawar to appear, plead, .

act, compromise, withdraw or refer to arbitration to me/ us as my/ our

- Counsel in the above noted matter, without any Iiability for their default and

with the authority to engage/ appoint any other Advocc:te/ Counseal at my/
our matter. ' '

Attested & accepted ﬁ CLIENT/S

e

Mohammad Amin Khattak Lachi
Advocate, High Court Peshawar

- Cell: 0301- 8004498

7T



-Z -a No.5 of comments is mcorrect appellant was directed not to
ol .::} o police line and will be mformed |f required.

N

6.' Para No6 of comments i€ uncorrect no show cause . notice. or
charge‘l sheet is given to tve appellant and mqwry documents are
| c;all preferred by the respondent '

fva.a No 7 of comments is incorrect, appellant was acquutted in a

R j’cnmlnal case and till then no departmental proceedlngs were
'-conducted -in which appellant were assoc:ated but Ex-Party

proceedlngs were conducte:.. » - SR

8. _Para ‘No.8 of commentsi.-é,:.; incorrect, since the appellant wins

dire'cted by the respondari. not come. to ‘police line and when the

i i
L'
A
o
4

— appellant was acquitted in "the criminal "case then appellant "
| Av.'handed -over the  acquit ed Judgment to the respondent and
'appe_llant was informed that he is-dismissed from the service. ')-'
-9." Para No.9 of comments 'orrect appellant representatlon is
wmngly rejected. ,‘
 GROUNDS: | - | | .- E
A. Ground A is totally lnPO'TELt, appellant never stolen Goveérnment - _ ‘ '
| weaporn “and” appeilant maternen't was never recorded, _-'n_elt_he_r | ;
cornmitted the-a'lleged_charge. ' , o o '_ : v
B. Ground B is also incorrect, in this para the respondent him self
admit thal the removal <iler is provided. to the appel!ant |
Ssube aquenlly | '
\ C»."u.ounci C of commww it lota iy mcorrect appellant was never
I .*rlied with any. finai l":;v-"'cause notice, which fact can be
| as ertamed from the dO"L ments
D. . C*ouno D f rnents'is inc rect no recular proceeu.ngs were . ‘
conducted under the rerm va: crdinance 2000 and no opportunity. =~
was given to the appelient to assotiate the inquiry proceedlngs.nor :
= the s t“t?nem of cmy,!;f.s;-_.a.;f.;ss were recorded in prese_nc:-z- C.
arpe'la.’ t | ' |

-
ll

E. Ground Eis not contraverto.,.



BEFORE ZHE KHYBER PAKHTUNKH WA SERVICE TRIBUNAL‘

PESHA WAR S v

Service Casc N0.465/2013

Siraj-ul-Islam FICI PR e e e e Appellant -

VerSus

Superlntendent of Pollce FRP, Peshawar Range

" Peshawar & others . . . . . e Respondents

R es‘gectfullz Sheweth:

© — — o — — — — — — — _— -_— —_— —

Preliminary Objection:

S Al the prelir'ninary' objecti~ns “are baseless and without,‘anv Co

1
 footing.

2. 'That appeal is wrthm tlme and appellant has got prrma faC|a case |
- and dlsmlssal of the appellant is totally |Ilegal
" REPLY ON FACTS: R

1. ParaNo.l needsﬁno reply.

2 Para l‘.:o'.2"_of comments" is n:)L disp‘ut:ed.

3.-. Para. No.3 is mcorrect appellant never stolen the Government |

 RIFAL, Ex-Party lnqu1ry was conducted by the respondent &

appellant was never a_s,soclated with the - departmental

proceedungs.

Para No.4 of comments ;- Vinoorrect, appellant never remvai'n
‘absen, but the appellai.z .3 wrongly ‘rémoved from service i
-'24.10.2009, and removal ¢ f the appellant is illegat.




_F‘. Ground F is totally mcorrect no departmental proceedlngs were
carned out by the respondent agamst the appellant

. G. AGround G is also mcorrect‘ w0 coddle formalities were fulfllled b\ :

-t the oepu tment/ responde; t ;fore the removal of appellan.

H. Ground H -is incorrect, wian the appellant acqu:t.ed from the Z

charges then the resoondent has got no reason to remove the
'appellant from his service. |

It is,- therefo-*e prayed on acceptance of this re]omder :

the appeal of appellant may be accepted S
. o

W

ST SRR Appellant

l hrough

Date: = . ' ‘ Muhahm)ad Amin Khatta¥ Lachi
' : ' : ﬁ‘dvocate
ourn 2me Court of Pakastan

b /M

- ”:" shim Shah
Asvocate, High Court,

'J_esha,war ,
' S ,

y
x,




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
LESI-I__AMB_

Service Case No. 7

" Service Case N0.465/2013

-.
« - FREEN ;
.
-0 ‘ s ey 2 e SR g P §
o i e s el chadiiaig
T e . A ot SIS TN © e c :

‘-Siraj'-_ul'.Is'Iam O A S o .......Appellant. i

SRR | ‘.- B Versus |
‘Supenntendent of Police, FRP, Peshawar Range,
Peshawar BUOLHEIS « v v v v v evs e e e ... . Respondents

1, SnraJ -ul- I Iam S/o Masal Khan v{/o HaJ| Umer Khitab Kalay, Charsac: ja?

Ex Constable No 63 Pollce Lane, Peshawar do hereby solemnly afﬁrm : m‘

and declare that the contents of the accompanying rejoinder are true"‘.- S i.‘:gi“l

and correct to the best of my knowledge and bellef and nothlng has‘ a ";“!

been'concealed from -thus learned‘court. : f o R JL
. : . " N . - . - . : . : ) . ) 'ﬁ

w2y

Deponent




