€

21.06.2022 Miss Uzma Syed, Advocate present and submitted Wakalatnama in
favour of the appellant which is placed on file. Preliminary arguments
heard '

Learned counsel for the appellant contended that this is second
round of litigation and the appellant is aggrieved of the impugned order
dated 17.12.2020 whereby minor penalty of withholding of increment for
one year was awarded to the appellant. In addition, his absence period
vv.e.f.' 01.07.2010 to 15.11.2010 was treated as leave without pay and the
intervening period from the date of dismissal from service i.e. 23.07.2011
to the date of reinstatement in service i.e. 19.06.2017 was also treated as
leave without pay. The appellant preferred departmental appeal against

,‘4”0// the impugned order on 16.02.2021, which was, however, not decided

eg ced within stipulated statutory period whereafter he approached the Service

Tribunal through the instant service appeal on 20.09.2021. It was further
/Qq,argugd that the appellant is entitled for back benefits for the intervening
period and the penalty imposed is not in line with the recommendation of
enquiry report. In case the competent authority was not in agreement
with the findings/recommendations of the enquiry, he was required to
have recorded his reasons, before awarding the impugned penalty. The
impugned Ofder being a void order is not maintainable and may graciously

be set aside, she concluded.

Points raised need consideration. The appeal is admitted to regular
hearing, subject to all just and legal objections. The appellant is directed
to deposit security and process fee within 10 days. Thereafter notices be
issued to fhe respondents for submission of written reply/comments on
09.08.2022 before S.B.

A

(Mian Muhammad)
Member (E)




27.01.2022 Clerk of Iearned counsel for the appellant present

Clerk of Iearned counsel for the appellant seeks adjournment
on the ground that Iearned counsel |s not available today.
AdJourned To come up for prelrmlnary hearlng on 29.03.2022
mmmss“”“ | | 5 e

‘(Mian Muhammad)
Member(E)

. 29.03.2022 ~ Clerk of learned counsel for the appellant present.

Former reqpests for adjournment on the gr’o‘und that learned
counsel for the appellant is not available today. Adjourned. To

come up for preliminary hearing on 20.05.2022 befp

(MIAN MUHAMMAD)
MEMBER(E)

20.05.2022 - Learned counsel for the appellant present and
requested for adjourn_ment in order to further prepare
the brief. ‘Adjourned. To come up for preliminary

hearing on 21.06.2022 before S.B.

'(Mian'Muhammad)
Member (E)



Former requests for adjournment on the ground that learned
caunsel is not available today. Adjourned. To come up for
preliminary hearing on 27.01.2022 before S.B.

*
(MIAN MUHAMMAD)

MEMBER (E)

Form- A
FORM OF ORDER SHEET
Court of
Case No.- 7 L{ L{ q’ /2021
S.No. Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 23/09/2021 The appeal of Mr. Aftab Hussain resubmitted today by Syed Noman
Ali Bukhari Advocate may be entered in the Institution Register and put up
to the Worthy Chairman for proper order please. \
REGISTRAR
2- This case is entrusted to S. Bench for preliminary hearing to be put
up there onH !![ 2'2 ) }
CHAI%%AN N
19.11.2021 Clerk of learned counsel for the appellant present.

-

Vo




& .

BEFORE KHYBER PKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR
CHECK LIST

Grows oy \2®

Case Title: AJS lob \Dolsade. Vs

o

\V)

S.# = | Contents b Yes | No
1. This appeal has been presented by: StA,@J) aowo O Rilepons | v
2 Whether Counsel / Appellant / Resporident / Deponent have signed the —

’ requisite documents?
3. Whether Appeal is within time? .l
4, Whether the enactment under which the appeal is filed mentioned? v
5. Whether the enactment under which the appeal is filed is correct? v
6. Whether affidavit is appended? v
7. Whether affidavit is duly attested by competent oath commissioner? v
8. Whether appeal/annexures are properly paged? L~
9. Whether certificate regarding filing any earlier appeal on the L
) subject, furnished? :
- 10. | Whether annexures are legible? —
N\ 11. | Whether annexures are attested? —
N2. | Whether copies of annexures are readable/clear? v
13. | Whether copy of appeal is delivered to A.G/D.A.G? [
14 Whether Power of Attorney of the Counsel engaged is attested and Ve
' signed by petitioner/appellant/respondents?
15. Whether numbers of referred cases given are correct? —
16. Whether appeal contains cuttings/overwriting? v
17. | Whether list of books has been provided at the end of the appeal? ‘/
18. | Whether case relate to this Court?
19. | Whether requisite number of spare copies attached?
20. | Whether complete spare copy is filed in separate file cover?
21. | Whether addresses of parties given are complete?
22. | Whether index filed?
23. | Whether index is correct?
24. | Whether Security and Process Fee deposited? on
Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules 1974
25. | Rule 11, notice along with copy of appeal and annexures has been sent
to respondents? on
2%. Whether copies of comments/reply/rejoinder submitted? on
7 Whether copies of comments/reply/rejoinder provided to opposite
" | party? on

It is certified that formalities/documentation as required in the above table have been fulfilled.

Name: _%J Nomen A 12’4.@1)‘0“

Signature: Q@:’Q

Dated:
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& The appeal of Mr. Aftab Hussain son of Fazal Khalig Technician Central Prison Mardan
received today i.e. on 20.09.2021 is incomplete on the following score which is returned to the

counsel for the appellant for completion and resubmission within 15 days.

1- Check list is not attached with the appeal.
2- Annexures-B, E and | of the appeal are illegible which may be replaced by
legible/better one.

No. ég:”f /S.T,
Dt. 22!;? /2021

REGISTRAR '
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

PESHAWAR. .

Syed Noman Ali Bukhari Adv. Pesh.
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BEFORE THE KPK SERVICE TR.IBUNAL‘ PESHAWAR '
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~ APPEAL NO. /2021
~ AFTAB HUSSAIN | AR Prison Deptt:
- . INDEX | L
S.NO. | DOCUMENTS ANNEXURE | PAGE
1. | Memo of Appeal and affidavit e |17
2. | Copy of condonation of delay e | 08
3. | Copy of appointment order | A . | o9
4. - | Copy of dismissal order B \0
5. | Copy of departmental appeal - - C ' N-1% ]
6. | Copy of judgment - D ' liu- ',XJ
7. | Copy of re-instatement order | E . |16-
8. | Copy of CPLA order F 2 -
9. | Copy of execution order G e [ J85-2¢6
10. | Copy of inquiry report - H e -
~11. | Copy of impugned order ' 1 3a |
12. | Copy of departmental appeal e I |3\~ 33
13. | Vakalat nama | — ’ 24

: APPEL% ANT

- AFTAB HUSSAIN
'THROUGH: =
(SYED NOMAN ALI BUKHARD
~ ADVOCATE, HIGH COURT.
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§ BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

~ Service Appeal No. /2021

=

- Aftab Hussain S/O Fazal Khaliq (Techmclan)
Central Prison Mardan.

e Appellant
Yersus |
1. Secretary Home & Tribal Affairs Department
Govt of KPK, Peshawar.
2 Inspector General (Prison) Govt, of ka Peshawar. \ '
...... reeseesssaensanesss. Respondents

-------------------------

APPEAL UNDER SECTION _4 OF KP__SERVICE
TRIBUNAL ACT 1974 AGAINST THE ORDER DATED
17.12.2020 WHEREIN PENALTY OF WITHHOLDING OF
INCREMENT FOR ONE_YEAR AND THE PERIOD OF
ABSENCE AND INTERVENING PERIOD IS TREATED
' AS ALEAVE WITHOUT PAY ANNUAL AND AGAINST
NOT DECIDING DEPARTMENTAL APPEAL OF THE
. APPELLANT. WITHIN STA TUTORY PERIOD OF 90
DAYS. WHEREBY THE APPELIANT HAS BEEN
DISMISSED FROM SERVICE. | |

PRAYERS IN APPEAL

ON ACCEPTANCE OF THIS APPEAL THE ORDER
" PASSED BY RESPONDENT NO. 2 DATED- 17.12.2020
" 'MAY PLEASE BE SET ASIDE AND THE ANNUAL
INCREMENT MAY BE RESTORED TQ APPELLANT AND
INTERVENING PERIOD W.E.FROM 23.07.2011 TO
12.03.0014 _(DATE _OF _JUDGMENI) AND FROM
13.03.2014_TO 08.06.2017 (DATE OF RE-INSTATEMENT).
MAY PLEASE BE TREATED AS FULL PAY R LEAVE OF




@& IHE__KIND DUE WITH ALL _BACK ___AND
- CONSEQUENTIAL BENEFITS. ANY OTHER REMEDY,
WHICH THIS AUGUST TRIBUNAL DEEMS FIT AND

- APPROPRIATE THAT, MAY ALSO BE AWARDED IN
FA VOR OF APPELLAN I

Respectfully Sheweth:

1 That the appellant was appomted as Dispenser in the Department of
Prison of KPK, on 04-11-2004. (Copy of the appomtment letter is |

. attached as Annexure—A)

2. That on 19-4-2010 the appellant got transferred from Dassu
(Kohistan) to Sub Jail Daggar Buner where the appellant started his
duty and on 08 06-2010 after two months the order of the appellant
dated 19- 04 2010 was cancelled and the appellant was reheved on01-

~ 07-2010 from Sub Jail Daggar- back to Dassu D1str1ct Koh1stan

. 3. That during the mea'ntime the appellant because of ":sOme medical
problerns could not join his duty at Sub Jail Dassu that the other

- problem faced by the famlly of the appellant being basrcally resrdent

- of District Swat was also that of the migration from Swat 10 D1str1ct

~ Mardan as IDPs durmg the tenure of about 02 years.

4. That on 26-11-2010 a fresh transfer order from Sub Jail Dassu
- Kohistan to Sub Jail Daggar, where the appellant join his service. That
| after joining, so called inquiry proceedings were conducted by the jail
Superintendent Swat, and the findings of the Inqurry the stoppage of

' 04 increments as well as the period of absence, treated as exira

ordinary leave without pay were recommended

5. That inspite of the fact that the. pumshment of dismissal was not
recommended in the- ﬁndmgs of the 1nqu1ry proceedmgs will the
appellant was handed over a dismissal order on 23- 07 2011 (Copy

of the dismissal order is attached herew1th as Annexure-“B”)




zfg .
N\ 6. That appellant then ﬁled a Departmental Appeal agarnst the above
said order on 16-8- 2011 which was rejected by the appellate authority.

(Copy of the Departmental Appeal " is attached herewith as'
Annexure- "C”)

. That the appellant being feehng aggrieved ﬁled servrce appeal no:
941/2011 and the Hon’able Trlbunal is kind enough to accept the
appeal of the appellant vide judgment dated 12.03.2014, whereby the

| 1mpugned orders were set-asrde and the appellant was re- -instated in to
service and - the proceedrng was remanded to the competent author1ty |

for an order a fresh accordance with law. (Copy of ]udgment is -

atta_ched as annexure-D).

8. That after tribunal Judgment the appellant was re- 1nstated in to servrce
vide order dated 08.06.2017 while the back beneﬁt of the intervening -
period has been left on the decision of the CPLA/denovo 1nqu1ry after

~ lapse of three years. Copy of the re-mstatement order is attached as

annexure-E. | i

9. That thereafter, appellant filed executron petition no: 25/2020 for

. proper. 1mplementatron During executron petition the CPLA was

| dismissed by the ‘Hon’able Supreme Court vide order 01.09.2020.

Thereafter, respondent submitted 1mpugned order dated l7 12.2020, N

| 1nqu1ry report and through executron pet1t1on on 18.01 2021 (Copy of A.
the CPLA Order, Execution petition order dated 18 01.2021,
1nqu1ry report and 1mpugned order is attached as annexure—F G

H &I

10.That the appellant feehng aggrreved from the 1mpugned order filed
departmental appeal whlch was not decrded within statutory period of
90 days. Hence, the present appeal on the follow1ng grounds amongst

other. (Copy of the departmental appeal is attached as annexure-

.
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: GROUNDS: o

A.

That the impugned order of the appellant is illegal unlanul Without

authorrty/Jurrsdrctron and bemg based on malafide 1ntent10ns is lrable '
to be set-aside.

- That the malafide intentions of the _respondent Department is. very

much clear from the fact that the appellant was frequently transferred

from on place to another place without any cogent reasons.

.-~ That no inquiry 'proc':eedings as prescribed under the prevaili'ng laws -

~ was over conducted, still in the ﬁndlngs‘ of inquiry of punishment

recommended was. only warning and yet the appellants was awarded
w1thhold1ng on annual increment w1thout mentioning any reasons for

dis- agreerng of the recommendatlons of the inquiry ofﬁcer

* That the pumshment awarded to the appellant was not proportlonate
. with his fault and he was awarded the maxrmum pumshrnent and the

”pumshrng authorrty did not con51dered the situation faced by the.

appellant as during the sard period the whole family of the appellant

was migrated from Swat to Mardan as IDPs during the sa1d per1od

That nerther process/procedure as prescrrbed in the servrce laws were
ever adopted by the respondent Department, nor he was ever served

with a final show cause notice as his requrred under the prevarlrng

laws/rules.

That after Tribunal judgment dated 12.03.2014 the appellant was re-
instated in to service vide order dated 08.06.2017 while the back
benefit of the intervening period has been left on the-';decision of the
CPLA/ denovo inquiry. The reinstatement crder of th'e""'appellant was |
issued after lapse of three years which is unjust and unlawful. The
treating 'mter_ven‘in'g' period as leave without pay‘ we. from the
12.03.2014 till' re-instaternent is unlawful and agalnst the norms of

justice.




That according to Supreme Court Judgments 1f the delay on the part
of the department and there is no fault of the appellant in the same,
the appellant should not suffer with the same and the beneﬁts was
allowed to the appellant for the said period.

=

That once the appellant re-instated into service without any penalty |

and only the back benefits is subject to the outcome of denovo

f1nqu1ry but qulte astomshmgly the penalty was -also awarded to the .
| appellant Whrch is 1llegal and unlawful

\ %' ; '
That the ‘appellant - cannot be held responsible  for the
1apse/1rregular1t1es committed by the department and i in such case the

Hon’able Supreme Court of Pakistan has held the department

respons1ble not the appellants.

. - That it is pertrnent to ment1oned here that appellant 1n 1nterven1ng

period after the judgment of tribunal regularly visited the office and

so the appellant never remained absent from duty. so if the

o performance of duties is concerned it is due to illegal dismissal order-

‘of the department the appellant not perfonnedvdnties, so'the appellant

cannot be suffered for the fault of others.

ES )
4

. That the relevant authorrtles restrain the’ appellant from performance

of duty dué to there 1mproper exercise of ofﬁc1al power therefore

the appellant cannot be deprwed from his legal right of salary

That the appellant is not' deprived from the back benefits for the
period which they remained out of service “without any fault from
their side, that Accordmg to judgment of Supreme Court reported as
2007 PLC Supreme Court-184 as mentioned below: |

- «“the salaried of civil servant would not be withheld .
for the intervening period when they remained
pout of .service due to whimsical and arbltrary
actions of the functionaries. C1V1l servant had
every right to recover their arrears” e




So, in the 11ght of Supreme Court Judgment the appellant is also |
legally entitled for their salaries.

- p
%
\

. That the appellant was not remained gain full employee during the
period out of service and the appellant is legally entitled to pay
benefits w.e.from 12.03.2014 TO 08.06.2017. according to judgment

of Supreme Court Reported as 07 SCMR-855(b), s the appellant is -
legally entitled for salaries for a such period.

M. That the respondent No. 2 was bound to give the reasons for not
agreeing with the ﬁndlngs/recommendatlons of the inquiry officers
and passing -impugned order in such a manner was not warranted

- . ‘under the law
M. That even the inquiry officer ‘could not prove 1n his inquiry
” ‘proceedmgs the allegations leveled - against the’ appellant it 1s

therefore the 1nqu1ry ofﬁcer not proposed penalty

A)  That the appellant seeks permission to advance others grounds and -
proofs at the time of hearmg

It is, therefore most humbly prayed that the ‘ ppeal of the
appellant may be accepted as prayed for - .
A |

APPELLANT
AFTAB HUSSAIN |

Do
A5

(SYED NO ALI BUKHARI)
ADVOCATE HIGH COURT

' THROUGH: \

CERTIFICATE:

It is certified that no other service appeal earlier has been filed
between the present parties in this Tribunal, except the presentione.

 DEPONENT

LIT OF BOOKS: o
1.  Constitution of the Islamic Repubhc of Pak1stan, 1973

2. TheESTACODE. . o
3. Any other case law as per need. | &

(SYED NOMAN ALI BUKHARI)' |
ADVOCATE HIGH COUR
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BEFORE THE KP SERVICETRIBUNAL PESHAWAR

. APPEALNO. /2021 .

AFTABHUSSAIN =~ V/S  Prison Deptt

AFFIDAVIT

I, AFTAB HUSSAIN (Appellant) do hereby afﬁrm that the
“contents of this service appeal are true and correct, and nothing has
been concealed from this honorable Trlbunal ' : |

DEPONENT

AFTAB HUSSAIN
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* BEFORE THE KP SERVICE TRIBUNAL PESHAWAR
APPEALNO.______ 2021
Aftab Hussain =~ L vis | Govt Of KP

-----------------

APPLICATION FOR CONDONATION J
OF DELAY IN THE INSTANT APPEAL

'RESPECTFULLY SHEWETH:

1. That the instant appeal is: pendlng before '[hlS Honorable‘
Tribunal in which no date has been fixed.

2 That the august Supreme Court of Pakistah has held that
decision on merit should be encouraged rather than knocking-
out the litigants on technicalities including limitation.

Therefore, appeal needs to be decided on merit (2003 PLD
(SC) 724

- 3. That according to superlor court Judgment c1ted as 2002 plc (cs)
-+ 1388 no limitation run in case of pay matters.

4. That due to spread of the pande’mic disease the appellant was.
' unable to submit appeal in time therefore it is requested to treat
the limitation under S-30 of KP Epidemic Control and relief act '

~ Act 2020, otherwise, the appeal of the appellant on merit is
good enough to be decided on merits.

It is therefore most humbly prayed that the instant appeal ma.yA
be decided on merit by condoning the delay under S-30 of KP

Epidemic Control and relief act Act 2020, to mes of justice.

Appe ant
Aftab Hussain |

| . Through . B | -
" o
' SYED NOMAN ALI BUKHARI :

Advocate ngh Court -
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| "';PRAYER

) eﬂam uptﬁi neﬁv( order and semouty hst :
. and@} Whlch'i; n_;ustxc W1th the_ppellant R
1@ That the appei "ﬁt oted

IS the reaso 14t 110 complamt has _ever beerx made agamst the appel!ant by'

anjane

17 That the appellant' belong:; to vsry I}umble bac}\ground and is the soiel‘

o qource ot mcome/ soie Lread eamer of lns fam:xfy =

s mtcntxonai and maia f de
- but could be a mtstake a.nd may be kdey pardoned

}8 That any: iauif aﬁrxbuted to the appe am 13 not hz

»I) On acceptance of thxs appcal the. appeilant _may kmdly be restored to -

hxs bB},‘ViCG and chsrmssal order ckdted 73 07:-201 1 may be set-asxde

| 7) The appeziam may kmd}y be up. raded ﬁom’, BPS 06 to BPS-09
o per poho‘v of the Gt)vemment g

as

_ .‘3) ’Ihe appeilant may kmdiy be posted m hrs"natwe dxsmct piease

. ( stpenser)
e }_'Matooh Abad Mmgoxa Swat"

 Dated:16-08-2011
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QRE THE SERVICE TR IBUNAL K.P.K., PES HAWAR "*

Secretary hom@ & Tnba. Affalrs DepaleenL Govt.
of K.P, |< , Pes hawar

Inspector General .(Prisons) - Govt.  of
Peshawar. : i Lo
L e, Respondents
‘Appeal u/s 4 of NWFP Service

- dismissed : 'with, - immediate

i

Tribunal

whereby the anpellant has been

et ect
from his sarvice..

!

Apmeak

’7//2;,/‘/}'
I/
o '

::-‘“_.; ; J(

On acceptance [of this appea! the

order  of du,.' tssal pas_,ed <by.

raspondent No. 2 dated 23. 07.2011

may plc_ne be set-aside and the-

appellant ‘be reinstated back to his

scervice with all his back be nefits

Act 1974 against the order

of 4’r_espond‘ent %No. 2 23.07.2011

ey
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Date 0(‘761:&-(':'1:“

Lrogeedings. |

i

e

i

-

i

H

|

|

i . ’ i

Appellant with counsel and M. Sheh

s m(l(.r was canccllul and the appellant

g Yecommend dismissal From

| Order or other proces dm“b \\nh signature ol Judge or »\'
|

Yol parties where nucwuv ,f

haryar Khan, Assistant Supdt,

Jail on behdlf of respondents: with AAG present. Representative ol the

respondents produced ci()pic.‘i nl' the requ isite” xu,oul W Im,ll are |)|au_d on

Tile. Te, howt,vex sated lln 1l “u sceond | mquny xuatmu to absence mm.

duty without mlmmnon upm 2.0.2011 and’ non- wmplmnw with Iu\\'lul

t orders of the competent nu:hbrily,zwnnsl the dpp(,llant is stil pcndmw

because of dismissal [fom scr\-'iccz ()l‘ the zlp)cllzml as a result ol carlier

ileparimental prou.(.dums a(:mml him on the chawcx ol abscnce from

duty without intimation lrom

bogus medical certificate. Arguments heard and record perused.

Altab Fussain (appeitan oined Prison Department as Disponser
VP J ) ! l

G TL2004, and on 8 6.2010, within Lwo months of his lnmsl

Dassu, Kobhistan (o Sub Jan Daggar, Buner, on 19.4.2010, the transler

was relieved from Sulb Jajl Dagyar

i
CHor joining (Iuly .\t l).h‘u KUhhl.lH /\c(mdlnn 19) lh(, appdlam he conld

tiod join his ity af ‘mlu Jail, l)m"x beente of ) soie medieat problem .nul

other problems being l"uf(.(l b) the luulum of his homc Distriet Swal

| .
Land on 26.1 7010 i lwxln lmnsh\

uh Iaxl Daguar was issuced. Ilu. appellant dLL.()l(Ilﬂ"l)’ |0m<,(l his ser vice,

bul he was served Mwith a shaw cause notice, {ollowc‘d by mq

uiry

proceedings by tlm Jail Supwnlunlc'u Sw
i :
stoppage of four incrcmcms as well as treating period of absence as

. . ; . .
extraordinary leave without pay. Though the Inquiry Officer ‘did not

S84 service, i
I : ;

disriissed  from  service \-'iclc, impugned order dated ’_73.7',20H. The

appellant preferred r.w ulm(nl\l

up]n,.ll m,mnsl the impugned order hut

1 7.2010 10 25.11 2010 and production of-

(mm' '

order from Sub Jail 1 )as‘.u Kohistan 1y |

at,. who recommended.

in his findings, the appeltant was
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the same was also rejecied by e appelfine sutiority and, dnuuuy

Fhe uppc.:\l Was been tedged on the grounds that the appellant w

‘ Vo
recvived by the appellant en 511201 ¥ henee this appeal on 30,11 ’7()1 B \
s

-

luqntnl\y transforred “Trom one pl we o ancther without A:\y copenl

reasong, that no inquiry p.nu,vm‘ngs as preseribed by the -law were

Hour neremients but the competent authority awarded major. penalty of

dismissal [rom service without mentiouing any reascns for disagrecing

—

with the recommendations ol the Inquiry Officer; that the penalty awarded
to the appellant was not commensurate with the gravity of the charge; that

the authority did not take ino consideration the fact that during the said

JE——

peviod the entire Fnily of g sppetbimt andzrated Trom Swat 1o Mardan as

0Py that the unmcdml(, ofticer of the appeliant was satisfied with hiy

‘p«.rr.(.nmuncc; that the appeliant was not served with final show cause

natice and that neither reasons Tormmasimun penalty weree Rarnished nor

ihe chirge was proved against e appellant,

The appeal was contested by the :'c:\'mndcnls who filed their joint ‘

'l.

wriilen reply, wherein, the 'npu'fn d action Wi dcmndcd on the grounds \
i

i Hhat the dpp(.ll‘mt did not _]U.ll his! duLy al Sub Jail Dassu Xohistan, and \

remained absent from duty for loljg peried from 1.7.2010 10 25.1 1.2010;

and also that Fake/bogus medical certilicate was furnished by the appeliant

which was  proved as  such ion

i Superintendent, DHQ Hospital, Mardan. The respondents claimed  that
proper inquiry proceedings were adopted and the appellant was duly

d L . N
swerved with a show cause notice, ‘The respondents admitted that though

L ' .
the lnquny Officer recommented stoppage of four annual increments but
l

i ' .
l\l\u ping in view nature r)l ﬂu, chzn‘rzc/of[’cncc, the competent authority

TGOS .(,d major pumlh upoi th\, dpp(,lmnl strictly in dLLUI(ldH(.,L. \vnl\ llu

rules as ll\(. charge ol bogus |-~odu,m certificate stood proved agiainst the

|
|
| . .
\nppcllzmt. They further claimed that \he appellant has b‘cen provided

condneted: that the Inguiry  Ticer, recommended penalty of stoppage of ||

verification from  the Medical




|
1
|
|
3

e ————

L

|
|
|

\
|

\

-

ample opportunity. of defence and hearing. The appellant also filed

rejoinder o the writles reply of the respondents therein reiterating his

BHAM

. . . B
The arguments of Jearned counsel tor the appetiant focused on the

poini that contrary “to the irccommendations of the Inquiry Officer for

stoppage of four annual inerements without future elleet and treating the

periad of absence as extfaordinary leave without pay, the compelent

authority e, Ispector -General of Prisons, K, Peshawar (Respondent

} Nu.2) awarded the penalty of dismissal [rom scrvice, that oo, withoul

|
l

serving the appellant withl {inal show cause notice therein menitioning the

reasons for his disagreemnt with the recommendations ol the tnguiry

! Officer. Like-wise, according to the learned counse! Tor the appellant, no

rcason, let alone co'gcnt.rc%lso'i‘.‘ was {urnished by the appellate authority

\\vhilc rejecting departmentil appeal off the appetlant vide vrder conveyed
t

. . |
through memo dated 27.10:201 1,

! =Y

| P
\l SR

y - The record ‘made™yvaital

'

"lhc course of arguments Iiwpukf.l reveal that lh(_)ugl{ the nppéllunt was
l, served with a sho\v:'; cause :ijolic;c after culmination of inquiry pr@ccdiﬁgs
| . 3 f
“.agninst him on the charges
. ' " ! . .
25.11.2010 and 'pro;(luclion: ()I bogus medical certificale; conveycd Lo him
. e i, : . .
lhl'k;\l.]_hh charge shéet un.d slatsment of allegations dated 22.3‘?;()1 I but the
show cause notice does 1\(?1‘ reveal reason ol the competent aulhority for

. | .
dissenting/disagrecing with the recommendations ol the lnguiry Qitficer.
) i .

Moreover, through the ghew cause notice, the competent anthority

' : g i o . .
conveyed to the appellanti that- he has tentatively decided to impose the

‘ ! '
major penalty of removal from service, but in the impugned order dated

23.7.2011, the major penaliy o dismissal from service wiis imposed upon
the appellant. Needless o say that removal from service and’ dismissal

from scrvice are 1wo different penaltics provided for in the NWEI; '-—(iKPK)

| Removal from Service (Special Powers) Ordinaned, 2600, where-under

rle by the respondent-department during. |’

rof willul absence Irom duty from 01.7.2010 to
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& '_ BEF ORE THE SERVICE TRIBUNAL KPK PESHAWAR

NP S
‘-ﬂ:-.

CM No. 37017 'i‘}' R . |

In
Service Appeal,No. 1941/2011°

Aftab Hussam S/o Afzal Khahq Ex-Dlspenser Sub Jail Daggar -

' Buner ..... e, e T PR Appellant

 VERSUS

'_Secretary Home & Tribal Affairs Department Govt of KPK Pcshawar '
and others ... s e s

IN DUX

-S.No. - ’Descr1pt10n of Documents Annex . Pages
1. . Appl1cat1on R S T T PPN 1 T .
| Copy of Judgment I X P
.| Copy of Application o 18
.. | Wakalat Nama |

AENYIN

App'iicé‘ihtl_"{ Rt
- Through. - e

= GhulamNab1 S

Mian Tajjam Ul Shah
: Advocatés, Peshéizvar
 Cell# 0300-5845943

Dated 09-03-2017 R
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!;; T QFFICE OF THE '
' INSPECTQR GENERAL OF PRISONS

- KHYBER PAKHTUNKHWA PESHAWAR
ORDER - f .
‘ WHEREAS, Mr. Aftab Hussain Dispenser /ITP while attached to District Jaj] .

Mansehra were awarded major penalty of Dismissal from Service for his willfy] absence from
duty with effect from 01-07-2010 to 25-11-2010 as well as submission of fake medical certificate

for the period of his absence vide this office order No. 14728 dated 23—'07-2011'.'

- "AND WHEREAS, the appellant filed execution Petition No. 37/2017
implementation of the Judgment dated 12-03-2014 and the learned Service Tribunal has asked
for implementation of thejr Judgment referred to above, s e T
AND WHEREAS, keeping in view the fucts

‘on record. as per ,'c.)‘rd'ervsv of the
learned Service Tribunal Mr. Aftab Hussain Dispenser/JTP is

hereby reinstated into service with

On his re_ixlstatémcﬁt_'_in .'scrviéé he is her_eb‘y:v pd'ste'd't{;'Ceht'ral Pl‘iéon_'Mardan
against the vacant post of Juni‘or"TecHni'ciah'_'Pharmacy. o o
‘ | INSPECTOR GENERAL OF PRISONS
- KHYBER PAKHTUNKHWA, PESHAWAR
Endst No o o L

Copy of the above forwarded to the:- ‘

1. The Secretary to Government of Khyber Pakhtunkhwa Home and T.A Department

Peshawar, for information with reference to Home Department letter No. SO
(Courts)/HA/4313/2016 dated 13/04/2017. o . '
The Superintendent Centra] Prison Mardan for information and further necessary action.
A copy of Judgment dated 12-03-201"4 of the léarned. Service Tribunal ~enclosed
herewith, : _ i o
The Superintenden-t District Jail Bannu and Mansehra for information and necessary
action. o ' - , . '
4, The District Accounts Officer Mansehra, Bannu and Mardan for information.
S. The registrar Service Tribunal Khyber Pakhtunkhwa Pc;shawar' for information.

!\)

(O8]

. ASSISTANT DIRECTOR (ADMN)
FOR INSPECTOR GENERAL OF PRISONS
KHYBER PAKHTUNKHWA. PESHAWAR

™7 - T ~—u
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" For tie Petitioniers Mr Am' Al Khan Addmmwl

Advocatc Gcncraj Kp

: Ri:spe;i_dcnt 3 - N R.

Date of Hearing - : 01.09.2020
CRDER

lzay Ahmcd, CJ:- We havc heard the Icamcd Addxuonal

Advoca!.e Genaeral, KP _
. The rcspondcnt was. pmceedcd agamst on bcmg a.baent

!Q

: fmm duty without authonzatxon and ﬁhng of fake and’ bogus medzcal :

cemﬁcatc chular enquiry was conducted in whxch thc Inqu.u'y Ofﬁccz-
n:c.ommended stoppage of fot.u' (04) increments as well -as trmng the
: ‘ pcnod of absence as Extra Ordmary I.eavc without pay (EOL) However
 ' the competcnt authonty aftc‘r 1ssumg of show cause notice through

letter dated 23.07. 2011 impos cd penalty of dlsnnssal from service, This ‘

penal!:y was- challen-ged by the respondcnt-by filing oi a semce appeal '

bcibre the Khyber Pakhmnkhwa Semce ‘Tribunal, Pcshawar {the

Tnbnnal) By the unpugned arder dated 12.03 2014 t.hc order of
mposmon of pcnalty was set asxdc by . thc Tmbunal and whﬂe .

rcmstaung thc respondcnt in scrwce, the mattcr was rcmandsd to. the ‘

Scanned with Camseanner

ST T K




department for passmg of the order afre:sh stnctly m accordance wzth

Law however, the: back beneﬁts of the respondent were: dependent upon

; ~,suc;:hjorder | o | _
3, Leamed Addmonal Advocate General KP contends that the |
compc.tent authonty has. gwen reason in-its order and in thxs rcspect,
rehcs ‘upon a document avaﬂablc at Page 35 of thc paper—book We have |

..gone through such document &nd apparcntly I‘md nothmg in it that

may constitute: a.reason for chsagrccmg With the. rz.commendatmn of thc B

Inquxry Ol‘ﬁccr “The Trxbu.nal hns rcmnndcd the mattcr and thc

',"‘depart:ment is frce: to mi\c ace;mn in arcordancc mth the impugned

o oxdt,r No- ﬂlcgamy in khe Hapug ?cd.-a-rxlﬁr is 'shtm.m to-us nor any -

' s-ub.stmmaj quesu'on oi‘ law o[‘ pubhc xmportancc in- tcrms of Artis lej ‘

(3) ef the Consﬁtuhar: iﬂ rms@d 'l’hc patition fs, mf:ra!‘are, dwmisscd

,.‘w,lxn_xiiflewc ;cfgscg | o ,. | ‘. " Sd/”‘HCJ . ' .
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ér—% o BEFQRE THE HONOURABLE KHYBER PAKHTUNKHWA SERVlCE TR‘BUNAL

. InRe:

o -*-lnternment Centre Saud1 Sharif Swat...

. PESHANVAR

"'i}ic M NG -~ /2019

'Serv1ce Appeal No 1941 /2011

',Aftab Hussam S/O Fazal Khallq presently D1spenser Sub Jall

‘ (Petmoner)

._VERSUS

A, S'e.creta;_ry. Home and 'Tr'ibal*'Affair's'Developmen_i}- Government

R o of :K,P,'PeshaWar o

2. lnspector 'General- (Pnsons) Governrnent

Pakhtunkhwa Peshawar.....;.:.'-.'....,....'..'....‘....','...f‘.'.'..“. ..... (Respondents)

.'.A'ppli'cati:on for implementation of the
‘J'Udgment' o ,andi,._ .' order- »' " dated

/2/3/f?f74 thrs _‘ | Honoprahle

Tnbunal m the above mentloned appeal

Respectfully Sheweth -

The Applrcant/Appellant humbly submrts as under -

- 1) That the Appllcant/Appellant was servmt, m the Respondent

Department

- 2) ~ That the Apphcant/Appellant earller ﬁled servrce appeal No |

| ~1941/2011 before. this Honourable Trlbunal;-,, AWthh was.

| dec1ded in favour of Appellant on dated 12 03 2014 (Copy

of the appeal is attached herewrth) S i




7 18 01 2021

This case.was fixed' for 10 0. 2021 but was reqursitioned '
on t e.,,ertten request of the respondent department berng

drrected by the Iearned Chaeran

el

: | \ :

Kabrr UIIah Khattak Iearned Addltronal Advocate Genera!

Nemo for petltloner

-"alongwrth Atta Muhammad Law Ofﬁcer for . respondents |
’ -present ;

As per record the apphcatlon m hand was submrtted for
. '.rmplementatron of order dated 12.03. 2014 of thlS Trrbunal

- _‘vrde whrch petltroner ‘was. rernstated in servrce and
departmental proceedlngs were remanded to the competent

' authonty for an order afresh. The respondents department
”'.‘ﬁled CPLA ‘and vide order dated 01.09: 2020 petltron was

dismissed and leave was refused Accordlngly, order was

passed by Inspector General of Prlsons on 17, 12 2020 vrde .
Wthh mlnor penalty of W|thhold|ng of rncrement for one

Loyear was awarded and absence perlod from 01 07 2010 to
. 25,11, 2010 and

rntervenmg perlod from the date of

-+ ‘dismissal from. serwce to the date of relnstatement in service
- was treated as |eave without pay Today, nerthcr the
petltroner nor his counsel is. avarlable Therefore case is -

| ad]ourned to 10.02.2021 before S B, however salary of - the N

representatlve and respondents No 1&2 stands released. :
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oo As per avaziable record the accus.

I Jail Daggar at Buner for" atyljat_ Sub Ja

.2, He produced Medical certificates for fke ‘period of his _ -
' -from o1, 072010'3‘0_ 25 11, 291‘0 whufzr on verification werefound bogies as ..

,} .Dassu to. Sub .}‘a Bagge s tzM éy fhe. .Supermtendem Sub Jazl"»

. report to Suﬁ m{emfem Sub Jail Dassu. Afrer' expiry f}ommg fime, he

- remamed absent . from dué:.‘wdkow mfunatwﬁ from 0} 072010 to- s

. 25.611. 2010

md absence ie

- conveyed vide: .Wedicam Supermtendent DHQ E Hospttalw Manian !etter
‘ Ne, 1823 dared 26.02.20101 L :

=d, ofﬁcxai was rehéwed n Y Q’Z 2010 from- Sub_. L
‘Kolnstan, but the accused failed to-

resume his: dutv thhm stfpuiated .nme and remained abéent ﬁ:om hzs duty at Sub

Jail Dassu w.e.f 1. om&m uo' 35 'uz&m.-"After res?nfmm duty, he. pmvxded,f- .

' _'\lied;ual Rest Cemﬁuates obtamed from "'sttr‘ct Headquarter Hospxtai Mardan

which were found. bogus Tberefo G

the cbmpet: t:ia“utﬁonty” ordered an inquiry

: _and Mr Akhtar Mumr( Ate}.f.Bx; epm.y Supenntendent Iaxi cenducted Inqmry

W

» ,ﬁzys ;omiug tzme witkv the direction to g -




X mmendatxou that 04 .' |
'pp.:-:' :and absmcenpenod betre ed _Leave Wxthout Pay

: pefzod of absentxa wef L
‘c;‘ he?.rephed thathe was Spointed ;

St ] : Dassu Kﬂhxstzm bu’c he okt ]
-.xesummg ciuty he‘cons ted i

. 'However here

M‘.‘ : Cemﬁcates obtamedfm' DHQ Hospzta
L as he was pcmzanent'

L When he was asked.about submxssxon o "Bogus Medxcai Re
© was riot satxsfactory ¥ ¢

" Thzs sort ot answer create . doubt Hh t&e mmd of lnqur :
""’extent if we agree' »v ;th._“‘hi




o durmg the course of hxs -'dxs

be}onged toa poor i‘amﬂy l

2004 while fendex'.ed mor'e l

hard mountainous area Dasti]

| ‘ erding mt[toutPay
B3 That he may be stnctly wamedtobe c&reﬁxt n ﬁm&& 5

] armacy since

,;.,.n,,,,,.._,_,,,‘;,,,_v.,,,,,,,...,.,.mi:,:..-, .. - T o A N LT

e rer Ayt e
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~ Better Copy

- S o INSPECTORATE GENERAL OF PRISONS
: » . KHYBER PAKHTUNKHWA PESHAWAR
091-9210334, 9210406, 091-9213445 '
ORDER 5

effect .from 01-07-2010 to 25:11-2010 as well as submission of-fak‘e medical certificate for the
period of his absence. vide this office order No. 14728 dated 23-07-2011.

AND WHEREAS, upon rejecting of his departmental appeal he preferred service appeal
No. 1941/2011 for setting aside the penalty awarded to him. On 12-03-2014'the_le'amed Service
Tribunal has decided ‘his appeal and remanded the case to the department for fresh inquiry
proceedings against him. The learned Tribinal further order that the grant of back benefits to the
above named appellant shall be subject to outcome of fresh inquiry proceeding. Accordingly, the
case was referred to Law Department for placing the same to-the Scrutiny Committee to decid
to whether the case is fit for filing CPLA in the August Supreme Court of Pakistan on otherwise.
The Scrutiny Committee concerned declared fit case for filing CPLA which acpér_’dingly filed by

€ as

dated 08-06-2017.

AND WHEREAS, Mr. Samiullah Khan Deputy Superinténdent—cumisuperintendent

Central Prison Bannu was appointed as Inquiry Officer for conducting de-nevo inquiry in the
matter vide this office endst; No. 35073-75-WE dated 05-10-2020.

AND WHEREAS, the inquiry officer concerned submitted its findings according to
which charges has been proved against him.

AND WHEREAS, the undersigﬁed being competent aut'h'ority issued the Show Cause
Notice and the accused furnished his reply but failed to Jjustify his innocence.

AND WHEREAS, the undersigned being competent authority granted him the
opportunity of personal hearing on 15-12-2020 as provided under rules ibid. During the course of
personal hearing the accused official agai11 failed to justify his innocence. '

NOW TIIEREFORE, in exercise of powers conferred under Rule-14 of Khyber
Pakhtunkhwa Government Servants (Efficiency & Discipline) Rules 201 1, having considered the
charges, evidence on record the explanation of the accused official as well as the
recommendations of the Inquiry Officer and after affording the opportunity of
-of increment for one year to the accused Mr. Aftab Hussain Technician. in addition his
absence period i.e from 01-07-2010 to 25-11-2020 is treated as leave without pay and his
intervening period i.e from the date of dismissal from service (23-07-2011) to the date of
reinstated in service (19-06-2017) is also hereby treated as leave without pay. o

INSPECTOR GENERAL OF-PRISONS
Endst No.

KHYBER PAKHTUNKHWA, PESHAWAR
Copy forwarded to:- '

1. Mr. Samiullah, Deputy Superinten'dent—cum-Superintendent Central Jail Prison Banny
(Inquiry Officer) for information with reference to his letter No, 7158-WE dated
02-11-2020. - . - L

2. - The Superintendent, District Jail in Timergara for information and necessary action.
Necessary entry may-be made in his Service Book after proper attestation, -

3. - The District Accounts Officer Timergara for information.

ASSISTANT DIRECTOR )
INSPECTORATE GENERAL OF PRISONS

KHYBER PAKHTUNKHWA :

T T | L
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af Atzgust Snpreme Court-of Pakzstan he filed’ e\emtmn -
Penon No 37}2027 fcr tmptemenmtmn GF Scnz ceTrtbu i wdgemem cfated EZJ}}—'?UM amf !eam Semce T nbuwl

mmpeteﬂt authunty is pleased o award the minor.
e accused Mr.Aftah Hussam chhmcxan tn _

ASS,I\S')T?&NLQIRECTOR .
CTORATE GENERALOF PR;ﬁ%J .
AKH BER PAkHTUNKHWA ?aénA




t_z;;j;gd/. __;Q;nedhzshsetyxca (; -

t"the appeltant for the\__
at sub—;a:l Dusso zmd'- 3
§up;nmendent distriet.
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oy

dxsrmsse 3 th _-,appeﬁant . fro n* servxce mam_yf: :-for producnon of bc)gus
'medtcal Certxﬁca’ces ﬁ:om OI 07-7 OII to 25 1 1-201 1( order attached as: K)

. 10 That the appeliant 1s suffennv from Luebago/ Backache since. 2007 and
o .that is tbe;',';:‘ason that dunno the seryrce pen'od of thc appeilant a medzcal

'board was"consntuted regardmg hzsiéﬂm' 'whrch gave its repm:ts on 10—
11-2007 that- .the appellant was suffemng"from backache whxch is avaﬂable

* pnscm ( m persona}uiﬁle, of appenant)( Copy also
'- attached as Z)_ 'here upon the I :G P prxson sued a. Ietter dated 27 03-2009

). -2068 whxch suwestf _hat the ‘: appeilént was havmw Backache
whtch stﬂl ccntmucd ( Ietters attached as L and M)

| The- appel}ant was' also tmdergamg treatii ﬁém D;stt Jail Daggar

M'edlqz’i};}é' et and also gwe tc the ap.“ellant_ a cemﬁcate h,s personnal
‘ -‘mema o B '

1L Thaf the 1. G.P: has stated i Dmmssai order of appeﬁant that 0pp01*umty of

personaI hearmg. was ngen to thenap 'ellant ; I:ut thc appeﬂam has never been
' heard s

12, That aboutibogns-»,-_, edxca m:t; gates ‘je,appe}}ant has ngen s, reply to
 thei inquiry ofﬁcer 8 Weﬁ asthe '-_G_,—_ which are G and J.

i 13 That the mqun'y voﬂiCer has ngen hxs opxxuon:m' Iast Imes of mqun'y report

g




14 That If the department had agr
- -mqun'y 111 201 1 not n:mch ttme Would have been Wasted to day However the |

i) On- acceptance of thxs appeal and the I G ( Pnson) order No~41/’2 -
| 2004 4‘4 167 dated 17 12-2(}20E may be set asxde and order to Gwe the -
'whole Back beneﬁts o th\, appeﬂant L -

i) ' The appe}Iant wﬂl be very thankﬁxl to you for his k:md favour on me
| and my famxiy | Cw

Y‘mfssmcerei}’ o

Aftab Hussam -
. S.Technician
co T .st’trzct Iall Dagg,en

Datedi (6 /02021

e _wzth the recommendatmn of ﬁrst L



