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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

V-

Service Appeal No. 240/2013
.fP'

Date of Institution ...
...

Date of Decision ...

08.01.2013
20.10.2021

/ s

Fazal Raheem Khattak, Ex-Instructor/Lecturer, GTVQ Gulbahar, Peshawar
(Appellant)

t

VERSUS

The Government of Khyber Pakhtunkhwa through Chief Secretary, Civil Secretariat,
(Respondents)Peshawar and three others.

MR. SYED NOMAN ALI BUKHAR 
Advocate ;For Appellant

MR. RIAZ KHAN PAINDAKHEIL, 
Assistant Advocate General For Respondents No. 1 to 3

MR. ALI GOHAR DURRANI, 
. Advocate For Respondent No. 4

ROZINA REHMAN 

ATIQ-UR-REHMAN WAZIR
MEMBER (JUDICIAL) 
MEMBER (EXECUTIVE)

JUDGMENT

ATIO-UR-REHMAN WAZIR MEMBER (EV.- Brief facts of the case are

that the appellant was appointed as Junior Instructor (BPS-14) against the post of
1»

senior instructor (BPS-17) on 17-06-1980. Later on, the appellant was re-

appointed on regular basis in BPS-14 on 24-10-1987. The appellant spent most of 

his service tenure in litigation on various issues pertaining to his service. Since the
■ i , .

appellant was serving against the post of senior instructor (BPS-17), hence he 

approached this tribunal for grant of BPS-17 ever since his appointment* and 

regularization as such, but did not find favor vide judgment of this tribunal dated
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27-07-1994, thereafter the-appellant approached the apex court in Civil Appeal No.

129/1995, which was partially allowed vide judgment dated 11-06-1998 and the

appellant was allowed benefits of BPS-17 from the date of appointment till passing

of the judgment. The appellant was removed from service on the allegations of

absence from duty vide order dated 04-04-2000, which order was challenged by

the appellant in this tribunal in service appeal No 2188/2000 and which was

decided in favor of the appellant vide judgment dated 11-06-2000. Once again the

appellant was dismissed from service order dated 06-02-2003, which too was

challenged by the appellant before this tribunal in service appeal No 400/2003 and

the same was also allowed vide judgment dated 26-04-2007 and the appellant was

re-instated in service. In the meanwhile, juniors to the appellant were promoted to

the next grade, therefore after re-instatement into service, the appellant made

series of applications to the department for his promotion to the post of instructor

(BPS-17) with effect from the date his juniors were promoted, which was not

acceded to. The respondents at a belated stage promoted the appellant on 07-06-

2011, but by the time the appellant retired on 16-06-2011 and his promotion

notification was issued on 09-07-2011. Feeling aggrievec , the appellant filed

ental appeal for antedation of his promotion with effect from 31-05-2002,

but the same was not decided within statutory period, hence the appellant filed

service appeal in this tribunal in service appeal No 240-2013, which was allowed

vide judgment dated 16-10-2017, against which the respondents filed CPLA in the

Supreme Court of Pakistan in'CA No. 16/2020. The supreme court of Pakistan set

aside judgment dated 16-10-2017 of this tribunal and remand the matter back to

this tribunal for deciding the appeal afresh, in accordance with law and to consider

the time limitation as well as the documents (ACRs) pertaining to his fitness for

promotion at that particular time vide judgment dated 23-04-2020.

02. Learned counsel for the appellant has confined his arguments to the .

extent of time limitation and fitness of the appellant for promotion with respect to
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ACRs of the appellant. On the question of limitation, the learned counsel have
. -v-

referred to the judgments of the apex court and argued that in cases of

promotion, pay and other emoluments, limitation would not foreclose rights of the

appellant already accrued to him. Reliance was placed on judgments reported as

2007 PLC (CS) 1267 and 2002 PLC (CS) 1388; that in light of the above-referred

judgments, the issue of limitation was undisputed before this tribunal in judgment

dated 16-10-2017, hence was not touched. On the question of service record

pertaining to his ACRs, the learned counsel added that as per law and rule, ACRs

containing bad entries are mandated to be communicated to the civil servant, but

in case of the appellant, no such communication was made with the appellant;

that respondents had delayed promotion of appellant without any justification, 

which they had already conceded in their comments and for which the appellant 

shall not suffer. Reliance was placed on 1979 SCMR 515; that otherwise, case of

the appellant is based on genuine reasons, which was already allowed by this

tribunal on merit, hence keeping in consideration this aspect, the appellant may be

allowed ante-datai-pfomotion.

Learned Assistant Advocate General for the respondents assisted by 

counsel for respondent No.4 contended that promotion of the appellant vide order

^ 03.

dated 09-07-2011 was made with immediate effect in light of provincial

government promotion policy 2009, where promotions are always made with

immediate effect and not with retrospective effect; that promotion is not a vested 

right of employee, rather it is required to be earned in a prescribed manner; that

promotion of the appellant was delayed due to his dismal service record and such

cases having bad entries in record are usually not deem fit for presenting before 

the departmental promotion committee; that the appellant had adverse entries in

his annual reports, hence his case had not earned from the promotion committee; 

that the appellant preferred departmental appeal with delay of 18 months and it is

/
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a well settled legal proposition that when departmental appeal before appellate 

authority is barred by time, the service appeal before this tribunal is incompetent.

04. We have heard learned counsel for the parties and have perused the

record.

05. Arguments of the learned counsel for the appellant with regard to the

question of limitation hold force, as the Judgments so referred have very clearly

demarcated such limits and declared that no limitation would run in case of

promotion, hence we assume that departmental appeal of the appellant though 

late, but in light of the judgments of the apex court, limitation would not hit the

instant case. The question of adverse remarks in his annual reports was placed 

before the respondents, but they fail to prove that any adverse remarks were ever 

communicated to the appellant. The Supreme Court of Pakis:an in its judgment

reported as 1996 SCMR 850 have held that non communication of adverse

remarks made authenticity of such remarks completely ineffective and on the basis

of such un-communicated remarks civil servant could not be subjected to any 

adverse order. We have observed that respondents on one nand claims adverse

entrjss--rrrACRs of the appellant and on the other hand, had promoted him with 

the same adverse entries and the respondents, when confronted with such

question, as to what happened to such entries, when he was promoted to next 

grade, were unable to respond. The respondents were also confronted to the

minutes of departmental promotion committee with respect to promotion case of 

the appellant, wherein it has been conceded that the delay occurred purely due to 

indifferent behavior on part of the respondents. Relevant portion of the minutes is 

reproduced as under:

"That the promotion case of Mr. Faza! Rahim Khattak, Junior Instructor (Related 

Studies) BPS-14 could not be timely placed before the departmental promotion 

committee and the official is now reaching the age of superannuation on 16-06- 

2011. It could be a inadvertent omission or typical example of human apathy and 

indifferent behavior on part of staff of DG/TE office As per provincial
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government policy contained in circular No SOR-I (S&GAD) 1-29/75 Dated 13-04- 

1987, cases of inadvertent: brnission due to clerical error or plain negligence are 

to be considered for promotion as soon as the mistake comes to notice."

06. In the minutes so recorded, there is no mention of any adverse remarks,

or any other deficiency, rather the committee had admitted that injustice is done

to the appellant. We have observed that since his appointment, the appellant is on

legal battle with the respondents and from 2000 onward, the appellant was twice

dismissed from service and due to prolong litigation, the respondents developed

grudge against the appellant, hence was kept deprived of promotion at the

relevant time and finally when they realized that something wrong were done to

the appellant, they promoted him but by the time, the appellant retired from

service a few days before promotion. The delay in making prorriotion had occurred

entirely due to slackness of respondents, for which the appellant shall not suffer.

Reliance is placed on 1997 SCMR 515 and 2007 SCMR 1355. Withholding or

delaying the process of promotion would neither entitle the respondents to agitate 

the plea of limitation nor such delay could deprive the appellant from claiming his 

right for consideration for promotion, as they themselves have committed delay,

hence havtn justification to blame the appellant for delay. Contention of the

appellant to the effect that he may be granted pro-forma promotion from the date, 

his juniors were promoted, hold force, as the Supreme Court of Pakistan in its

judgment reported as 2010 PLC (C.S) 760 has held that civil servant would be

eligible to be considered for promotion, when substantive vacancy in promotion

quota was available. Supreme court of Pakistan in another judgment reported as

1996 SCMR has held that where a civil servant who was not considered for

promotion subject to any order made by competent authority in that behalf for 

purpose of inter se seniority in the higher grade, would be deemed to have been

promoted in the same batch as his juniors, thus maintaining seniority of his batch- 

mates. On the same analogy, the appellant is also entitled to 

the date, his juniors were promoted.

be promoted from
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07. We are of the considered opinion that delay in promotion of the appellant

was intentional showing malafide on part of the respondents. The appellant as per

law deserve to be promoted from the date, his juniors were promoted. In view of

the foregoing discussion, the instant appeal is accepted. ;he appellant stands

promoted to the post of Instructor (BPS-17) with effect from the date, his juniors

were promoted alongwith all back benefits. Since the appellant Is retired from

service, hence, he is granted pro-forma promotion with all back benefits from the

date, his juniors were promoted. Parties are left to bear their own costs. File be

consigned to record room.

ANNOUNCED
20.10.2021

\•s

V
(RQZINA REHMAN) 
/MEMBER (J)

(ATEQ UR REHMAN WAZIR) 
MEMBER (E)
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ORDER
Learned counsel for the appellant present. Mr. Riaz Khan20.10.2021

Paindakheil, Assistant Advocate General for respondents present.

Vide our detailed judgment of today, separately placed on file, the

instant appeal is accepted, the appellant stands promoted to the post of

Instructor (BPS-17) with effect from the date, his juniors were promoted

alongwith all back benefits. Since the appellant is retired from service.

hence, he is granted pro-forma promotion with all back benefits from the

date, his juniors were promoted. Parties are left to bear their own costs.

File be consigned to record room.

ANNOUNCED
20.10.2021

V,

(ROZfNAREHMAN)
/iember\])

(ATIQ-UR-REHMAN WAZIR) 
MEMBER (E)

j-' '
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14.10.2021 Appellant with counsel present.

Muhammad ■ Riaz Khan Paindakheil learned Assistant 

Advocate General and AN Gohar Durrani Advocate, Legal Advisor 
for respondents present.

Arguments heard. To come up for order on 20.10.2021
before D.B.

iq-lJr-Rehman Wazir) 
Member (E)

(Rqzina^ehman) 
Member (J)
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None present on behalf of the appellant. Mr. 

Kabirullah Khattak, Add. AG for the respondents present.

08.10.2021

The appeal was fixed for 09.09.2021 but was 

adjourned due to strike of the Lawyers for 25.10.2021, 

however, on application of the appellant, the appeal was 

re-fixed for a short date today but appellant absented is 

not in attendance. Let this appeal, on 25.10.2021 i.e the 

date of already fixed

f.

pre the D.B.
i

t
Chairman(Mian Muhammad^ 

Member(Executive)

Appellant present with counsel.13..10.2021

Kabir Ullah Khattak learned Additional Advocate General 

for respondents present.

As per preceding order sheet, this appeal was fixed for 
25.10.2021. However, today, Reader of the Court informed that this 

appeal was fixed for early hearing in view of the request of the 

appellant. But notice of early fixation of the case was not served 

upon the Legal Advisor of the respondents. Legal Advisor of the 

respondents was called and was informed in respect of the date of 

hearing fixed for today who requested for adjournment till tomorrow. 

Therefore, case is adjourned for 14.10.2021 for arguments before 

D.B.

I

(Atiq-Ur-Rehman Wazir) 
Member (E)
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Appellant alongwith his counsel Mr. Taimur AN Khan,
Muhammad Adeel Butt, Additional

26.07.2021
Advocate, present. Mr.
Advocate General for official respondents No. 1 to 3 present. Mr.
Shahab Khattak, Coordinator for respondent No. 4 present and 

requested for adjournment on the ground counsel
for respondent No. 4 has proceeded to his h^^se being not 

feeling well.
uD.B. on 09.09.2021.

n
(SALAH-UD-DIN) 

MEMBER (JUDICIAL)
(ATIQ-UR-REHMAN WAZIR) 

MEMBER (EXECUTIVE) i \

• -Vlv• • ‘C*

09.09.2021 Appellant In person present.

Kabir Ullah Khattak learned Additional A.G for 

respondents present.

Lawyers are on general strike. Therefore, case is 

adjourned. To come up for arguments on 25.10.2021 before
D.B.

A
(Rozina Rehman) 

Member (J)

. .\
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Appellant alongwith his counsel present. Muhammad 

Rasheed, Deputy District Attorney for respondents No. 1 to 3 

and Mr. Shahab Khattak, Legal Advisor for respondent No.4 

present.

29.06.2021

We being Members of Larger Bench, remained busy in 

hearing arguments-'in the ^appeals fixed before the Larger 

Bench, therefore, arguments in the instant appeal could not 

heard. Adjourned. To come up for arguments before the D.B 

on 13.07.2021

{

(ATIQ-UR-REHMAN WAZIR) 
MEMBER (EXECUTIVE)

(SALAH-UD-DIN) , 
MEMBER (JUDICIAL)

Appellant in person present. Mr. Asif Masood Ali Shah, 
Deputy District Attorney for the respondents present.

Appellant sought adjournment on the ground that his 

counsel is not available today due to strike of Lawyers. 

Adjourned. To come up for arguments before the D.B on 

26.07.2021.

13.07.2021

(SALAH-UD-DIN) 
MEMBER (JUDICIAL)

(ATIQ-UR-REHMAN WAZIR) 
MEMBER (EXECUTIVE)
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Application for early hearing has been put up by the31.05.2021

Reader with file.

It is evident from the order dated 19.03.2021 that the

matter was remanded by the Apex Court on 23.04.2020 with the

directions to conclude the appeal within three months.

unnecessary delay, therefore, is to be avoided at all costs. The

respondents were required to submit requisite reply within 10

days. The next date was fixed for 12.04.2021 before the D.B. But

on the very next date; the proceedings could not take place due

to the COVID, 19 issue and the case was adjourned for 

2^05^2021.

Irrespective of the adjournment due to COVID issues, the

respondents were required to submit the requisite reply within

10 days from 19.03.202/but they failed. The date of hearing is

changed from already fixed date to the new date as 29.06.2021.

The respondents be given notice of changed date with; the 

direction to submit the requisite reply in light,of order within 10 

days on receipt of notice of new date. \ n

Chairman

w



. Due to summer vacation, case is adjourned to 

/f.2021 for the same as before.
/^ / .2024

Appellant alongwith counsel and Mr. Abdul Latif, Section 

Officer for respondent No. 3 alongwith Mr. Muhammad Rasheed, 

Deputy District Attorney for the respondents present.

Learned Deputy District Attorney requests for time to 

prepare reply/para-wise comments on behalf of respondents No. 

1, 2 & 4. The representative of respondent no. 3 also made a 

similar request. This matter has been remanded by the Apex 

court on 23.04.2020 with the directions to conclude the, appeal 

within three months. Unnecessary delay, therefore, is to be 

avoided at all costs. The respondents shall submit requisite reply 

within 10 days. To come up for arguments on 12.04.2021 before 

D.B.

19.03.2021

7^I: /
(SALAH-UD-DIN) 

MEMBER (JUDICIAL) CHAIRMAN

r

'i
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26.10.2020 j Proper D.B is on Tour, therefore, the case is 

adjourned for the same on 13.11.2020 before D.B.

13.11.2020 Appellant in person present.

Usman Ghani learned District Attorney for respondents

present.

Lawyers are on general strike, therefore, case is 

adjourned to 01.01.2021 as per request of appellant, for 

hearing be^ .B.

(Mian Muhamrr 
Member (E)

(Rozina Rehman) 
Member (j)

X

i



16.09.2020 Nemo for appellant., ;

Mr. Muhammad Jan learned Deputy District Attorney 

for respondents present. Legal Advisor of respondent 

No.4 present.

Notice be issued to appellant and his counsel for 

arguments on 30.09.2020 before D.B. Record shows that 

adjournment was granted to the appellant on the 

preceding date subject to cost but today he is absent and 

failed to produce his counsel as well, therefore, case is 

adjourned subject to payment of cost of Rs.2000/- to be 

paid by the appellant on the next date.

(RozinaRehman) 
Member (J)

(Atiq ur Rehman Wazir) 
Member (E)

30.09.2020 Appellant in person present. Mr. Muhammad Jan, learned 

Deputy District Attorney alongwith Sajid Superintendent 
representative of respondents are also present.

N

In the pursuance of the second call make in the instant 
appeal by this Bench appellant appear and submitted that 
his counsel is busy in the Hon'ble Peshawar High Court, 
Peshawar and cannot attend this Tribunal. Requests for 

adjournment. The request is acceded, however, appellant is 

directed to make arrangement for the payment of cost of Rs. 
2000/- to the opposite party. Adjourned to 26.10.2020 on 

which to come up for arguments before D.B

V
(Atiq-ur-Rehman Wazir) 

Member(E)
(Muhammad JaPhlLKhanj 

Member (J)
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22.07.2020 Appellant aiongwith counsel, Mr. Sajid Superintendent for 
respondent No. 3 alongwith Mr. Muhammad Jan, DDA for 

respondents No. 1 to 3 and Mr. Shahab Khattak> Advocate for 
respondent No. 4 present.

It was informed that learned senior counsel for 

respondent No. 4 had to leave in pursuance to an emergency 

call. Request for adjournment is, therefore, made.

Being an old matter of the year 2013, instant case is 

adjourned to 11.08.2020 for arguments but as last chance for all 
the parties. n

(Attiq-ur-Rehman)
Member

Chair

Due to summer vacations case to come up for the same on 

02.09.2020 before D.B.
11.08.2020

Appellant in person present. Mr. Kabirullah Khattak, 

Additional Advocate General for respondents alongwith 

Sajid, Supdt for respondents No. 1 to 3 and Mr. Shahab 

Khattak, Advocate for respondent No.4 present.

Appellant requests for adjournment as his counsel is 

busy before the august Supreme Court of Pakistan. On the 

previous date of hearing last chance was given to the parties 

but today the appellant again seeks adjournment. Further 

adjournment will be granted subject to cost payment of 

' Rs.lOOO/- which shall be borne by the appellant.

02.09.2020

Adjourned to 16.09.2020 for arguments before D.B.p^.

A
K

%
ihammad Jamal 
MembertJr’'””^

(Mian Muhammad) 
Member (E)

k'.



29.06.2020 Appellant present in person:

Mr. Muhammad Jan learned Deputy District Attorney for the 

respondents present.

Former requests for another adjournment as his learned counsel 

is engaged before Hon’ble Peshawar High Court in various 

today. Another chance is given with direction to argue the, 

the light of directions by the August Supreme Court of Pakistan 

for decision by the Tribunal within three (03) months. Spare 

copies provided today.

cases

case in .

Adjourned to 16.07.2020 before D.B.

?
(Mian Muhammad) 

Member(E)
(Ro^a Rahman) 

Membe\(J)

J ■;

16.07.2020 Junior counsel for appellant present.
.*•

Mr. Muhammad Jan learned Deputy District Attorney 

for the respondents present.

Junior counsel for appellant submitted application for 

adjoumment; allowed. To come up for arguments on 

22.07.2020 before D.B.

■-.1

' -'I ■

-(Atiiq iir Rehman) 
Member (E)

(Rozina Rehman) 
Member (J)

I

'•'V-a-
■■

;
1) i:5.
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Fazal Raheem

Appellant in person present. Mr. Muhammad Jan 

learned Deputy District Attorney for the respondents 

present.

17.06.2020

Former requests for adjournment as his leaned counsel 

is engaged before Hon’ble Peshawar Fligh Court in various 

cases today.

Instant matter has been remitted by August Supreme 

Court of Pakistan for decision by this Tribunal within three 

(03) months. The appellant is therefore, required to provide 

spare copies of the brief as per rules within 10 days.

Adjourned to 29.06.2020 before D.B.

r\
iimianMember Chair

u

5
r

\

V •

\
i

’ \ •

■-

« ■ :-: fA- 'Jw. X--



w

Hill
240//2013

%
Appeal received from August Supreme Court of Pakistan 

vide order dated 23/04/2020 in (C.A No 16/2020. Assigned to 

DB for final hearing/disposal on. 17/06/2020

Notices to the parties be issued accordingly.

13.05.2020

* ‘ S' "i

sW

ililt

Chairman

W ..
mm
'mm
■f
in

im-aii*li*

HP
imlie
iW

-

iian



;•

a

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Dated ^ ^ /2Q20lU^No. /ST

To,

The Registrar,
Supreme Court of Pakistan, 
Islamabad.

Subject:- CIVIL APPEAL N0.16 OF 2020.

Dear Sir,

I directed to acknowledge the receipt of your letter No. C.A.16/2020- 

SCJ dated 02.05.2020 along with its enclosure.

Enel. As above.

REGISTRAR * 
KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL PESHAWAR.



^REGISTERED 

No. CA.16/2020-SCJ 

SUPREME COURT OF PAKISTAN 

Islamabad, dated;

»Ph: 9214461 
Fax: 9220406

From
The Registrar,
Supreme Court of Pakistan, 
Islamabad^,^

To

The Registrar
K.P.K. Service Tribunal,
Peshawar

Subject: CIVIL APPEAL N0.16 OF 2020
Government of KPK through Chief Secretary Civil Secretariat, Peshawar & 
otliers

VERSUS 

Fazal Raheem Khattak

On appeal from the Judgmen^Order of the K.P.K. Service Tribunal, 
Peshawar dated 16/10/2017 in AppeaL240/20213

Dear Sir,

In continuation of this Court's letter of even number dated 16.02.2020, I 

directed to enclose herewith
am

a certified copy of the Order of this Court dated 23/0^2020 

allowing and remainding the above cited case in the terms stated therein for information

and further necessary action.

1 am further directed to return herewith tlie original record of the Service 

Tribunal received vide letter No. 222-01/ST dated 22.01.2020.

The operative part of the Order is reproduced hereunder;-
"...As the matter is quite old, it is expected that the Tribunal shall decide
the appeal within a period of three months."

Please acknowledge receipt of this letter alongwith its enclosure
immediately.

Yours faithfully.
Enel: Order

O/Record
(■

(MUHAMMAD^MU>AH1D MEFIMOOD) 

ASSISTANT REGISTRAR (IMP)
FOR REGISTRAR
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SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

'v-.'. i i i .

PRESENT; '
Mr. Justice Gulzar Ahmed, CJ 
Mr. Justice Ijaz ul Ahsan

C.A.No.16 of 2020
[Against the judgment dated 16.10.2017, passed by the Khyber Pakhtunkhwa 
Service Tribunal, Peshawar in Appeal No.240 of 2013]

ii

Government of KPK through Chief Secretary, 
Civil Secretariat, Peshawar & others.'

Versus
...Appellant (s)

Fazal Raheem Khattak. :. .Respondent(s)
I

For the Appellant (s) : Mr. Atif Ali Khan, Addl.A.G. KP 
Shah Riaz, A.D. Litigation, TEVTA.

Respondent : In person.

Date of Hearing 23.04.2020

ORDER

Li. Gulzar Ahmed, CJ.— We have heard the learned

counsel for the appellants so also the respondent, who has

appeared in person and have perused the record.

2. It seems that in the first place the very service appeal 

filed by the respondent was time-barred but the Khyber

Pakhtunkhwa Service Tribunal, Peshawar (the Tribunal), has not 

dealt with this issue in the impugned judgment. Further, as per 

the counsel for the appellants, considerable record has been placed
i
1

before the Tribunal showing that the respondent’s service record
t

has not been up-to the mark and in his ACRs, it was mentioned 

that he could not have been granted promotion from the year 

2002, for that, there have been adverse remarks/reports against

him and the said adverse Temarks/reports were never challenged

MlTESTEQ^
/

1
Coi.;;; ov Pakistan 

iSianiabad
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I by him. The summary of the ACRs from 1980 to 1999 (available at 

page-40 of the record), shows that the respondent is not fit for 

promotion. What,is the effect of this document as well as other 

documents placed before the Tribunal by the appellant, the 

apparently has not been adverted to by, the Tribunal in the 

impugned judgment and it is, therefore, essential that in the first 

place, the Tribunal should consider all these aspects and then 

record its finding. about the entitlement of the respondent’s

same

!. ;

promotion from 31.05.2002.

, We have confronted the respondent with all these 

aspects and though he has argued the matter quite ably himself 

but concedes that the questions noted above and the available 

record before the Tribunal, apparently, was not considered by the 

Tribunal, while passing the impugned judgment.

In this view of the matter, we allow this appeal, set 

aside the impugned judgment dated 16.10.2017 of the Tribunal 

and remand the matter back to the Tribunal for deciding the 

appeal of ,t:he respondent afresh, in accordance with law and, also
i '

considering all documents that have been filed by the parties
f— ------------------------- -----------------------------------— _______ ______________ ^______________ —'

before it. As the ma^r is qu^ old, it is expected that the Tribunal 

shall decide the appeal, within a period of three monti^

3.

4.
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Appeal No. 240/2013f.

Date of Institution 08.01.2013

Date of Decision 16.10.2017

Fazal Raheem Khattak, 
Ex-Instructor/Lecturer, 
GTVC, Gulbahar, Peshawar.

f

(Appellant)

VERSUS

The Govt: of Khyber Pakhtunkhwa through Chief Secretary, civil Secretariat, 
Peshawar, and 3 others.

1.

(Respondents)

MR. KHAlIlD REHMAN, 
Advocate

MR. MUHAMMAD JAN, 
Deputy District Attorney

For appellant.

For respondents.

MR. AHMAD HASSAN,
MR. MUHAMMAD HAMID MUGHAL ...

MEMBER(Executive)
MEMBER(Judicial)

JUDGMENT .*

5

AHMAD HASSAN, MEMBER.- Arguments of the learned counsel for the 

parties heard and record perused.

FACTS
• r

. The brief facts are that vide impugned notification dated 09.07.2011, the 

appellant was promoted to the post of Instructor/ Lecturer (Related 

Studies)(BPS-17) w.e.f 07.06.2011 instead of 31.05.2002 and that too without 

arrears of pay and other connected service benefits. The appellant filed 

departmental representative but the same was not decided within the statutory 

period of 90 days, hence, the instant service appeal.

2.

■ . '1 • ■ -
j">. v

I
!■

V • '.V
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ARGUMENTS

3. The learned Counsel for the appellant argued that having been entangled

in protracted litigation the appellant was deprived of his promotion to BPS-17

in time. The period in which he was engaged in litigation, juniors to the

appellant were promoted to BPS-17 vide notification dated 31.03.2001. Upon

reinstatement time and again through applications/representation he agitated

the issue of his promotion to the post of Instructor/Lecturer (related studies

BPS-17) but to no avail. Thereafter in pursuance of meeting of DPC held on

07.06.2011 the appellant was recommended for promotion to BPS-17 w.e.f the

date of holding of DPC meeting i.e 07.06.2011. However, on reaching the age

of superannuation the appellant retired from service on 16.06.2011 but

promotion was notified vide notified dated 09.07.2011. He further argued that

the appellant was eligible for promotion w.e.f 31.05.2002 the day when his

juniors got promotion to BPS-17. The appellant cannot deprived of his right of

promotion from the due date due to negligence of respondents, hence.

impugned notification dated 07.06.2011 is illegal and the appellant is entitled

for antedate promotion. The case of the appellant is not governed under the

Promotion Policy of 2009, as it relates to 2002 and the policy in hand cannot

be given retrospective effect. Reliance was placed on 2007 SCMR 1355,. 2010

PLC (C.S) 760 and 2014 PLC (C.S) 585.

4. On the other hand the learned DDA argued that though right of filing of

written reply by the respondents was closed by this Tribunal on 02.03.2017 and

representation of the department was also not present during the hearing of the 

case. However, the learned DDA while assisting the court argued that 

account of absence from duty disciplinary proceedings were initiated against

on
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Ih'^ppellant and major penalty of dismissal from service was imposed on him

vide impugned order dated 06.02.2003. Thereafter upon acceptance of his

appeal he was reinstated in service. He was rightly promoted by the

respondents-department vide order dated 09.07.2011. According to instructions

of the Provincial Government promotion is always made with immediate effect

and it is not a vested right of a civil servant. His case was dealt with by the

respondents under Promotion Policy of 2009. Reliance was placed on 2005

SCMR 1742 and judgment of this Tribunal dated 15.09.2017 passed in appeal

no. 935/2015.

CONCLUSION.

5. A careful perusal of the entire record would reveal that appellant due to

prolong litigation spread over period of more than one decade was deprived of

his legitimate right of promotion at the relevant time. This is further

corroborated by para one of the minutes of the DPC meeting held on 

07.06.2011, wherein his case of promotion to BPS-17 was cleared/ approved 

by the competent forum. Relevant portion is reproduced below:

‘That the promotion case of Mr. Fazli Rahim Khattak. Junior
Instructor (Related Studies') BPS-14 could not be timely
placed before the Departmental Promotion committee and the
official is now reaching the age of superannuation on
16.06.2011. It could be an inadvertent omission or a typical
example of human apathy and indifferent behavior on the part
of staff of DG/TE office. As per Provincial Govt, policy
contained in circular no. SQR-ftS&GADl 1-29/75: dated
13.04.1987, cases of inadvertent omission due to clerical error
or plain negligence are to be considered for promotion a soon
as the mistake comes to notice.”

The respondents utterly failed to come up with any solid justification for 

deliberate/intentional delay in promotion case of the appellant. It is a well

settled legal proposition that whenever the promotion of a civil servant is
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clayed for want of certain deficiencies or any other reason not attributable to

him he cannot be deprived of the promotion from the date of when he become

eligible for the same. As his case dates back to 2002 so sanity demands it

should not be dealt with under the Promotion Policy of 2009. The said policy

cannot be applied retrospectively. Attention is also invited to circular dated

13.04.1987, wherein the word “inadvertent” is mentioned but in this case it

was an “advertant deliberate/intentional act” on the part of the respondents to

deprive the appellant of his right of promotion to BPS-17. In 2010 PLC (C.S)

760 Supreme Court of Pakistan held that:-

“Promotion—delay—legitimate expectancy, principle of -
Civil servant was not promoted despite avaHabilitv of.
vacancy—Service Tribunal allowed the appeal filed by
civil servant and directed the authorities to consider him
for promotion from the date when he became eligible for
the post as there was vacancy available then—validity—
State functionaries were mandated to act with certain
amount of reasonableness—Such canon of due process of
law was not observed in processing civil servant’s
promotion matter—having acquired requisite experience
and having authored number of articles required for post
in question, the civil servant had legitimate expectancy for
the post in question—Judgment passed by Service
Tribunal was neither against the rules nor the law
declared—Civil servant was eligible to be considered for
promotion when substantive vacancy in promotion quota
was available.”

6. Similarly this issue has also been dilated and decided in 1985 SCMR

1158, 1997 SCMR 515, 2013 SCMR 544, 2017 SCMR 399, 1998 PLC (C.S)

980 and 1997 PLC (C.S) 197. So far as judgment of this Tribunal dated

15.09.2017 passed in service appeal no 935/2015 is concerned, it is not similar

to the case of the appellant. It is clarified that Mr. Habib Ullah Jan, Range 

Officer, Wildlife (BPS-16) was promoted on acting charge basis on 19.12.2013 

and regular promotion was notified on 12.03.2015 with immediate effect. He

sought antedate promotion w.e.f 01.07.2014 (the date on which the post was
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Created). Request of the appellant was not considered as the post against which 

he was promoted on acting charge basis was reserved for initial recruitment 

through Public Service Commission. In case he was given antedate promotion 

then many officers appointed through initial recruitment between 1.07.2014 

and 12.03.2015 shall become junior to the appellant. Similarly reference made 

to the case of Mr. Ibbal Hussain Khattakin the said judgment is quite relevant 

and can also be attracted in the case of the appellant. In this case the august 

Supreme Court of Pakistan upheld the decision of this Tribunal regarding 

antedate promotion.

7. In view of the foregoing, the instant appeal is accepted and promotion 

case of the appellant be considered for the post of Instructor/Lecturer (Related 

studies) (BPS-17) w.e.f 31.05.2002 instead of 07.06.2011. However,it needs to 

be mentioned that this Tribunal vide judgment dated 26.04.2007 while 

accepting service appeal bearing No.44/2003 earlier filed by the appellant, 

directed that the period intervening the passing of order dated 06.2.2003 of 

dismissal of the appellant from service and his reinstatement in service i.e 

26.04.2007 shall be treated as extra-ordinary leave (leave without pay). Parties 

are left to bear their own cost. File be consigned to the record room.

r ■/

AHMAD HASSAN) 
MEMBER

o-

(MUHAMMAD FIAMID MUGHAL) 
MEMBER

ANNOUNCED
Q6.10.2017
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Counsel for the appellant and Mr. Muhammad Jan, DDiflfJ!\
h06.10.2017 %

for respondents present. Arguments heard. To come up for order 
on 12.10.2017 before D.B.

Ao I'

(AHMAD'HASSAN)
member

(MUHAMMAD HAMID MUGHAL) 
MEMBER

12.10.2017 Counsel for the appellant and Mr. Muhammad Jan, DDA 

for respondents present. Due to rush of judicial work oi^der could 

not be announced. To come up for order on 16.10.2017 before 

D.B.

(AHMAD hAsSAN) 
MEMBER

Order A
(MUHAMMAD HAMID MUGHAL) 

MEMBER
I

I
16.10.2017 Counsel for the appellant and Mr. Muhammad Janj . DUA for 

respondents present. Arguments heard and record perused.

Vide detailed judgment of today of this Tribunal placed on fii ^ the 

instant appeal is accepted and promotion case of the; appellant \be

considered for the post of Instructor/Lecturer (Related studies) (BPS-1 ‘0
^ ■>

w.e.f 31.05.2002 instead of 07.06.2011. However it needs to be mentione d 

that this Tribunal vide'judgment dated 26.04.2007 while accepting service , 

appeal bearing No.44/2003 earlier filed by the appellant, directed that the 

period intervening the passing of order dated 06.2.2003 of dismissal of the 

appellant from service and his reinstatement in service i.e 26.04.2007 shall 

be treated as extra-ordinary leave (leave without pay). Parties are left to 

bear their own costs. File be consigned to the record \room.

Announced: r16.10.2017

r (AHMAD HASSAN) 
Member

(MUHAMMAD HAMID MUGHAL) 
■ Member

V

V,.



Service Appeal No. 240/2013
>

Counsel for the appellant submitted an application for early 

hearing of the appeal. Case file requisitioned. Request seem 

genuine. It may be fixed on 15.08.2017 instead of 04.09.2017. Parties 

be informed accordingly.

19.07.2017V

(Gul^eb Khan) 
Krcmber

15.08.2017 Appellant with counsel and Asstt. AG for the respondents 

present. The learned counsel for the appellant submitted before the 

court that case of similar nature are fixed for 04.09.2017 and 

requested that the instant appeal may also be adjourned to same 

date. Adjoured. To come up for arguments on 04.09.2017 before

thfe ©;.SXVi'tk idfeftH'cai aj^'edis-.’

I

f

i
i

I t

Me hber

:fI ir

I

Since 4^*^ September, 2017 has been declared as Public 

Holiday on account of Eid-UI-Azha. Therefore the case is 

adjourned for the same on X> ’/p before D.B. Parties be 

informed accordingly.

04.09.2017
s

:1 " ' s

I • I

I
i

■| i
t

f
I

/
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24.01.20] 7
r.

Appellant with counsel and Mr. Muhammad Jan, 

Government Pleader alongwith Mr. Muhammad Rasool, AD 

for the respondents present. Learned Government Pleader has 

requested for hearing on application for setting aside ex-parte 

proceedings against the respondents.

Arguments on application heard and record perused 

according to which the respondents had failed to submit written 

statement despite numerous opportunities including last 

opportunity which was also extended from time to time subject 

to payment of cost of Rs. 1000/-. It was, further argued that at 

the relevant time i.e. in the year 2015 the Directorate headed by 

the Director General was abolished and Managing Director 

was appointed in view of change law i.e. Khyber Pakhtunkhwa 

IT/V'fA Act, 2015. As such the application is allowed subject 

to further cost of Rs. 1000/-.

To come up for entire cost of Rs. 2000/- as well as 

written stateni|;nt on 02.03.2017 before S.p.

U
Member
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Counsel Tor the appellant and Assistant Afl Dij:>.hc 

i-cspondcnls present. Written reply npt ,submitted dpspitc 

repeated opportunities including last opportunity. On 

24.02.2016 last oppoitunity was further extended subject to 

payment of cost ofRs. 1000/-. On 24.1^017 last opportunity 

vvas further extended subject to payment of tlirthcr cost of Rs, 

1000/-. 'fo-day the case wa? fixed for submission of \yrittpn 

reply and payment of cost of Rs. 20QO/- hut the respondents 

have neither submitted written reply nor cost paid. This 

Tribunal has no option but to place the case before D.B for- 

llnal hearing. To come up for final hearing before the D,B on 

18.05.-2017.

02.03.2017

Ch

Agent to counsel for appellant and Mr. Kabir Ullah Khattak
. : f. •

Assistant AG for the respondents present. Agent to counsel for 

appellant requested for adjournment. Adjourned. To come up for 

arguments on 04.09.2017 before D.B.

18.05.2017

(Muhammad Amin Khan Kundi) 
Member

(Gul &eb Khan)
her
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Appellant in person and Mr. Muhammad Rasool, 

Assistant Director alongwith Ziaullah, ,GP for respondents 

present. Appellant submitted an application where of copy 

handed over to the Government Pleader.-To come up for reply 

on application as well as arguments on /main appeal on

2.6.2016

26.7.2016.

Member

26.07.2016 Counsel for the appellant and Assistant AG for respondents 

present. Counsel for the appellant requested for adjournment. Request 
accepted. To come up for arguments on - hf > -

I

Member Member
, p

14.11.2016 Counsel for the appellant and Mr. Gul Badshah, 

Assistant alongwith Addl: AG for respondents present. 

Counsel for the appellant seeks adjournment. Adjourned. 

To come up for arguments on 24.01.2017.

r •(PIR B.toSH SHAH) 
MEMBER

(ABDUL LATIF) 
MEMBER i

( if

- 1-^ • I
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i'Ml, Agent of counsel for the appellant and AddI: A.G for; .;

Re^feted fori
9.04.2015

i -i%
respondents present. Written reply not submitted, 

adjournment. Last opportunity granted. To come up for written; 

reply/comments on 31.7.2015 before S.B.

. > !;

•ir. 1’

f;. 11! iU an
Mil I i

< ■ • m'‘j

i-
1 

iiv
i
I ifi

nv'l
Agent of counsel for the appellant and AddI: A.G for respondents-

' . --fS
present. Written reply not submitted despite last opportunity. Request^|^ j!
for further adjournment. Last opportunity extended for submissionf^ | 

written reply to 28.10.2015 before S.B. /kll I

-£i

S .
«rii. ^

31.07.2015‘ !

!

I ■■

:
}

Ch Si«
'liWr
III

jjl,.

i:
Appellant in person and AddI: A.G for respondents present.-jig28.10.2015 Is.-''ll iWritten reply not submitted despite last opportunities. Requested fort

ty
further adjournment. Last opportunity is extended subject to payment- 

of'cost of Rs. 1000/' which shall be borne by the respondents 

their own pockets. To come up for written reply/comments and cost oh.l:

' >
Lf:

'•I

24.2.2016 before S.B. / .

i|'
f

s..

Ch^man

•4*^.

1^
I

1::Counsel for the appellant and AddI: A.G present. None is in : ’^i | 

attendance on

24.02.2016 .5-
$ ■behalf of respondents despite last opportunity , i; 

the' cost of 1000/- as such no further opportunity-
■ ■ »

lii.I-'
extended on

granted to respondents for submission of written statement. The i||

i 1 i;

m1-^‘v ■, aT.'
•i: . .!

appeal is assigned to D.B for final hearing on the available record for PM
■ \1|

il’f •I(I:.’d
■' ''''‘'I Pi'iilte'

•'ii

2.6.2016.
■i >*'
1.- MemberA

I'
1. fill*tI ifk -- ■r
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14.5.2014 Clerk of counsel for the appellant present. Respondents 

. absent despite-their service through concerned officials for the 

previous date .when the case was adjourned. on note Reader.

are

■■ ' However, AAQ.il^pfesent aridtwpuld.be' contacting the respondenj.; ^ ^ 

for written reply/comments on 22.8.2014;
;

V\
, Chairman

f<
22.8.2014 ■ Counsel for the appellant and Mr: Kabir Khan Khattak, 

Assistant Advocate General for the respondents present. Written 

reply has not been, received on behalf of the respondents, and 

request for further time made on their behalf Another chance is 

■ ' .given for written reply/comments ...on behalf of. the respondents 

alongwith connected appeal bn 23.12.2014.

.*

23.12.2014 ' . Clerk of counsel for the appellant and Mr. Muhammad Adeel Butt 
AAG for the respondents present. The Tribunal is. incomplete. To come up
for written feply/cpmments alongwith connected appeal pn 09.04.2015.; *

Reader.

4

•,

■ C

:



mo-r n/QO- ?
;

-V"' nn^- \C-
1- Clerk of counsel for the appellant present and requested for

i v-S

ac.journment. To come up for preliminary hearing o: 17.11.^13.

ler

u
\

Appellant in with counsel present and re;quested for 

adjournment. To come up for further argument^d preliminary

07.11.2013:

I'hearing on^.J^.2013. -m
mber

\
\

i •f

Appellant in person present and heard. Contended that he

has not been treated in accordance with law/rules. The appellant filed
,-yW

departmental appeal on 07.09.2012 against the order dated

09.07.2011. He hirther contended that no limitation runs against the
'■r

matter pertaining to pay and allowances. Points raised at the 

need consideration. The appeal is admitted to regular hearing subject

29.11.2013

to all legal objections. The appellant is directed to deposit the 

security amount and process fee within 10 days. Thereafter, Notice 

be issued to the respondents for submission of written reply on

19.02.2014.
K

iben-

K. *>• for iurther proceedings.This case be put before the Final Bench29.11.2013

1%
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er^f counsel for the appellant present and requested Tor22.4.2013
•'ti

adjourninen^A last chance is given for P.j-T. To come up for IMi
■ r-i •I

IonSlgSIQOlSV.
A

'ikV.V.

3! 4 t Mentber.

I\ li
.Munshi to Counsel for the appellant present.

I T
IS pursuance of the Khyber Pakhtunkhwa Service

" >•»»/

SPripunals (Amendment) Ordinance 2013, (Khyber

I r ■
Paleitunkhwa ord. II of 2013), the

If ■'
adjdtirned on note Reader for proceedings as before

M-4
9.7,.2013.

31.5.2013 i m--
»

h
■ i

t:
icase IS f,.1'

i i

i
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>
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i
iA
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Glirk of counsel for the appellant present. In pursuance of i09.07.2013
IHthe ?Khyber "-Pakhtunkhwa Service tribunals (Amendment)
IfOrdiiiance;20I3, (Khyber Pakhtunkhwa ord. II of 2013) the ea.se is

' If “ 11‘
adjourned;oh note Reader for proceedings as before on 13.09.2013.
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Form- A 

FORM OF order ^ET
Court of

240/2013Case No.,
!

Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings

S.No.

321

The appeal of Mr.Fazle Rahim Khattak resubmitted 

today by Mr. Khaled Rehman Advocate may be entered in the 

Institution Register and put up to the Worthy Chairman for 

preliminary hearing.

28/01/2013
1

\

REGISTIUR

This case is entrusted to Primary Bench for preliminary 
hearing to be put up there on ^ W

2

s

k
k

V

‘ \
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'. .„ The appeal of Mr. Fazal Raheem Khattak received today i.e. on 08/01/2013 is incomplete on the

and resubmission
; •
I scores which is returned to the counsel for the appellant for completion

: within'15 days:-

i

■■ . Page Nos8 to 20, 28 and 30 of the appeal are illegible which may be replaced by legible one.

'.f'.-No:; /S.T.

^■1 H non.

. i

. I

1 .
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/
SKRVICE TRIBUNAL 

KHYBER PAKHTUNKHWA 
PESHAWAR. /
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

^ /20I3,.Service Appeal No.

I Fazal Raheem Khattak The Govt, of KPK and 
others

Versus

Appellant i Respondents

INDEX

;S!No^ BDesc r i ^iortto?>Doc u m en tsMi
Memo of Service Appeal 
Appointment order
Judgment of the Apex Court 
in Civil Appeal No.129/1995 

Judgment in Service Appeal 
No.400/2003______
Notification of promotion 

Minutes of the Meeting
Impugned Notification 

Departmental representation 

Wakalat Nama

BBDatel ^nnexiir^ Bgagesg 

1-61.
2. 17.04.1980 A 0-7
3. 11.06.1998 B 8-20

4. 26.04.2007 C 21-26
5. 31.03.2001 D 27-28
6. 07.06.2011 E , 29-30
7. 09.07.2011 F 0-31
8. 07.09.2012 5 32-34

l± J'
K *

Appellant
Through

/

Kha le'dlRa^ m a n''' "
Advocate, Peshawar

/
9-B, Haroon Mansion, 
Khyber Bazar, Peshawar. 
Ceil#0345-933J3126Dated: / 01/2013
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BEFOTE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

fr

Service Appeal No. ^ /2013

Fazal Raheem Khattak, 
Ex-Instructor/Lecturer, 
GTVC, Gulbahar, Peshawar Appellant.

Versus

The Govt, of Khyber Pakhtunkhwa 
through Chief Secretary,
Ciyil Secretariat, Peshawar.

The Secretary to Govt, of Khyber Pakhtunkhwa, ’ 
Industries, Commerce, Min: Development, 
Labour & Tech: Education Department,
Civil Secretariat, Peshawar.

The Secretary to Govt, of Khyber Pakhtunkhwa, ' 
Finance Department, Civil Secretariat, Peshawar.

1.
\ •

2.

3. .

The Director General,
Technical Education and Manpower Training, 
Khyber Pakhtunkhwa, Attached Department 
Complex, Khyber Road, PeshawaV.

Respondents

SERVICE APPEAL UNDEl^ SJGTION 4 OF THE
‘ KHYBER PAKHTUNKHWA SERVICE TRIBUNALS 

ACT, 1974 AGAINST THE 

NOTIFICATION DATED
IMPUGNED

09.07.2011 WHEREBY 

APPELLANT WAS ALTHOUGH PROMOTED TO THE
POST OF INSTRUCTOR/LECTURER (RELATED 

STUDIES) (BPS-17) BUT W.E.F. 07.06.2011 INSTEAD
OF 31.05.2002 AND THAT TOO WITHOUT ARREARS 

OF PAY AND OTHER ATTACHED 

BENEFITS FOR
SERVICE

WHICH APPELLANT FILED 

DEPARTMENTAL REPRESENTATION BUT THE

A«-«u6(n!tte(S
irile4.

>0

)•
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A

\
SAME WAS NOT DECIDED WITHIN THE 

STATUTORY PERIOD OF 90 DAYS.

PRAYER;

On acceptance of the instant appeal, the impugned 

Notification dated 09.07.2011' may graciously be 

modified and appellant be considered for antedation of 

promotion to the post of Instructor/Lecturer (Related 

Studies) (BPS-17) w.e.f 31.05,2002 instead of 

07.06.2011 alongwith arrears of pay and other attached 

service benefits.

I

Respectfully Sheweth,

Facts giving rise to the present appeal are as under

That the appellant was appointed as Junior 

Instructor (BPS-14) against the post of Senior 

-Instructor ,(BPS-17) vide office order dated ■ 

17.04.1980(^«rtex::-A).

1.

\
2. That since appellant was serving against the post' 

of Senior Instructor (BPS-17), therefore, he 

approached the departmental. authority in the first 
instance and then to the Hon'ble Khyber 

Pakhtunldiwa Service Tribunal in Service Appeal 

No.142/1993 for grant of BPS-17 ever since his 

appointment and regularization as such. The 

appeal of the appellant did not find favour with the 

Hon'ble Tribunal vide Judgment dated 27.07.1994, 

whereafter appellant approached the Apex Court in 

Civil Appeal No. 129/1995 which was partially 

allowed vide Judgment dated 11.06.1998 (Annex:- - 

B) and appellant was allowed benefits of BPS-17

r

; \
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from the date - of appointment till passing the 

Judgment. Thb Judgment of the Apex Court has 

; been partially implemented as arrears up. till 1993 

have been granted to the appellant while the 

^ remaining are still outstanding.

That due to litigation, the DepartmeW without any 

just cause turned biased towards the appellant and 

transferred him to a far-situated institute at Ghazi 

by way of punishment and started teasing him by 

false pretexts of absence and thus removed him 

from service on 04.04.2000. The order

3.

was
accordingly challenged by appellant before the 

Service Tribunal in Service Appeal No.2188/2000 

which was. then allowed vide Judgment dated
11.06.2000.

4. That thereafter once again on the same grounds 

appellant was dismissed from service vide order 

dated 06.02.2003, which too was challenged by 

appellant before the Hon'ble Service Tribunal in ; 

Service Appeal No.400/2003 and the 

also allowed vide Judgment dated '26.04.2007 

(Annex:-C) and appellant was reinstated into 

service.

same was

e ■* K

5. . That during the period ’ when appellant was ^ 

deliberately'got engaged into litigation, juniors'to 

appellant were promoted to the next higher grade 

i.e. BPS-17 vide Notification dated 31.03.2001 

{Annex\-D\ therefore, on reinstatement into 

service, appellant made series of applications to 

the Department for his promotion to the post of ,.
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Instructor/Lecturer (Related Studies) (BPS-17) 

\ w.e.f.. the date juniors to him were promoted to the 

next higher grade but the requests of appellant 

remained a remote cry in the wilderness. It

. ^

was
quite belated when appellant was at the verge of 

his retirement that the Department realized its

apathy and thus took up the matter vide Minutes of 

the Meeting held on 07.06.201 l(^rtrtex:-E) and 

recommended the appellant for promotion to 

BPS-17 w.e.f the date his juniors to him were
promoted, however, in the meanwhile appellant 

retired on reaching the age of superannuation 

116.06.2011 and his promotion was notified vide
impugned Notification dated 09.07'.'2011 '

on

F). . ^
■ •) •

6. That under the previous policy as well as'under the 

settled law, appellant is entitled for promotion 

w.e.f. the date juniors to him were promoted to 

(BPS-17) with all attached benefits but vide the 

impugned Notification ibid, appellant's promotion 

has been ordered w.e.f the date of holding ofDPC 

Meeting i.e. 07.06.2011 in accordance with the 

Promotion Policy of 2009 and not from the due
V

date, however, he has been granted, seniority w.e.f 

31.05.2002 and intervening period has been 

counted as increments but without, arrears under 

F.R. 26(c), which is illegal and against the settled 

principle of law on the subject.

t

j

7. That accordingly appellant preferred Departmental

Representation {Annex:-G) to Respondent No:l 
for antedation of his promotion as
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Instructor/Lecturer (Related Studies)(BPS-17) 

w.e.f. 31.05.2002 along with arrears of pay and 

other attached benefits but the same was not 

decided within, the statutory period hence this 

appeal inter alia on the following grounds;

Grounds:
A. That Respondents have not treated appellant in 

accordance with law, rules and policy on subject 

and acted in . violation of Article 4 of the 

Constitution of Islamic Republic of Pakistan, 1973 

and unlawfully refused to consider the appellant 

for the requisite promotion, which is unjust, unfair 

and hence not sustainable in the eye of law.

B. That adrnittedly appellant was eligible for 

promotion against the post of Instructor/Lecturer

(BPS-17) with effect from the due date but the 

promotion was delayed by the Department by one 

pretext or the other and finally the 

notified after the retirement of appellant and given 

effect to from 07.06.2011 instead of 31.05.2002, 

which has resulted in huge financial loss to the 

appellant without any lawful justification.

/ same, was

C; That appellant cannot be punished or deprived of 

his right of promotion from the due date due to the 

acts of the public functionaries who unlawfully 

refused to promote the appellant in due course of 

time, therefore, the impugned Notification with its 

effect from the date of the DPC i.e. 07.06.2011 is 

illegal and appellant is entitled to antedated
r
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promotion with effect from the due date.

D. That it is a settled legal proposition that whenever 

promotion of a civil servant is delayed for want of 

a certain deficiency or any other 1reason not
attributable to him, he cannot be deprived of the 

promotion from the date when he is eligible for

promotion and vacancy do exists.

That the case of the appellant cannot be governed 

by the Provincial Promotion Policy of the 

Government 2009 inas much as.the same relates to 

a period much before 2009 while the Promotion 

Policy of 2009 has no retrospective effect.

■E.

It is, therefore, humbly prayed, that the instant 

appeal may graciously be accepted as prayed for above.

Any other relief as deemed appropriate in the 

circumstances of case not specifically asked for, may also
/s

, be granted to appellant. /Til
I <;•

fj! —:L.p

Appellant /K //Through /

Advocat^Pi^hawar.n(Dated: ^ i 01/2013y.I
. ^

\
'r

■A



14:\ UIRECI'ORATE of technical education “ 
N.i;.F.P.,PESI1AVAR. ■ ’

April,1980.

1
N0.,DTE/eSXT//1-1 (vi)/ Dated mTo ft

Mr» Fazli Rahi.m K.hattuit S/O 
Abdul Ghafoor,
Village & p^Oon, , Kliaii:,
leh: Nowshera ^ Distb; /'?Peshavar*

.b'u b J c c t; — o.ppi-:r op u^pointmkn-j'

Xo u
AJi JUNIOn INSTiai c TCA'

against a vacant i^ost oT sL^io r n s'" vn c+ ° ° Junior inatmetor
Wing) at Govei-nmont Polyleohnic In-ti (u ti^Pn Toachor
(iBulpoos Four Imndrod & Ih i o I ^ ^ lis.430/-Pay'Scale NoTl" iL 431S.-5 5^/0S/3I0 T'"0!^“
terms and conditions that:P^ nubjoct to .tbo-rollowin*

Xour employment on the above mentioned post is
i" stop gap arrangement for the 

period of j ^months w,e«f. the .date of taJtinpovcr 
ohargo or bill the selection of d candidate throur/h 
Dopartmentil Selection Comraitteo 25 whiohovor is ^

^^"■xices will- be terminated ct 
any time without any reasons being assigned.

1-

2- Xou vill hfive to 
Xou will )icve

join duty at your ovrn oxpenaos.
you

3^

Xou W.'-.ll hfl.Vi; Lo 
of fiDness from 
Surgeon Poah 
of chargCo 
XcPi;-:.:uC
Xou will be governed by such rules and orders, 
re3.atings to heave, Travelliiig allowanc e,Medical 
Atfiendan.ee, Pay etc as may be issued by ' Govemruen t 
iO .’0, the category of Government 
you belong*

[ji-odiicii 'll Medical Goi'tificuto 
the Medical Superintendent/Civil 

avar^. within , a week of the assumption

5-

servants to which

6- In case you vish to 
r.otio-e will be

resign at any time, a months
^ocQssary or in lieu ,dhe2roof ‘ :

, month s pay may be forfieted.

, you acc epi th e po st on the se conditions* vou
Tn°’t?'+, Pi’iiicipal , Govornmen ,t Pol.^tochnic
In s ti tu t c, P 0 3h aw ax* wi th la 15 d ay a and n r o du 
c o r-(ii J^i c ato u., tgi n alc c your o

biaioCro^ Q^/ii^TT(i'c^^^cbXfATioti

K.vjF.Pj-lPfiSHAtfIdl.
--------------------17*X-**-)t*

End t. NO o D TE/ ESTT/ 4-1 ( vi) / th April, 1980. 

Copy forwarded for information and necessary

Dated

ac tio.Q to
Pe sbawar.The Accountant G»;neral 

The Princip al, Ge vernmen t Polytechnic Institute ,Pesh avar.
N0W.P4P1- • f

2-
3- Person file®

• 4

K ' DlldvCTORs OP TEC!i:\-lCi\b EDOCATION, , 
N .N. P .P.jPESHAVrAP.

/ZAHIR SHAH/
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IN THE SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

I

Present:

Mr. Justice Ajmal Khan, CJ
Mr. Justice Muhammad Bashir Jehangiri.
Mr. Justice Muhammad Arif.

CIVIL APPEAL NO. 129 OF 1995 
(On appeal from the judgment dated 27.7.1994 
passed by the NWFP Service Tribunal, Peshawar 
in Appeal No.142 of 1993)

Fazal Rahim Khattak, Trade Instructor, 
Government Vocational Institute, Bara, 
Khyber Agency.

... Appellant

Versus

1. Director of Technical Education, NWFP, 
Peshawar.

2. Principal, Government Vocational Institute, 
Bara, Khyber Agency!

3. Secretary to Government of NWFP Education 
Department, Peshawar.

... Respondents

For the appellant: Mr. Abdul Qadir Khattak, Advocate 
Mr. Abdul Hamid Qureshi, Advocate

For the Respondents: Mr. Talat Qayyum Qureshi, Advocate
Addl: Advocate General, NWFP;
Mr. M.A. Qayyum Mazhar, Adcoate 
(Absent)

Date of hearing: 11.6.1998.

i-

I

}
i '

• r
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JUDGMENT

MUHAMMAD ARIF, i.— Fazal Rahim Khattak - appellant

offered the post of Junior Instructor (BPS-11) against a vacant post of 

Senior Instructor (Technical Teachers Training Wing) at Government 

Polytechnic Institute, Peshawar vide office order dated 17.4.1980, which post 

he accepted on the same date. According to him, he holds Post Graduate 

Degree, M.Sc, Second Class in Psychology and, in addition thereto a Diploma 

of Technical Teachers Education. As he was discharging higher

was

responsibilities of the post of Senior Instructor in BPS-17 ever since the date 

of his posting, he represented to the Respondents for grant of BPS-17 as also 

for regularization of his services in the said scale. Instead of making any

decision on the representations of the appellant, the Respondents relegated

him to the post of Trade Instructor, this time in BPS-14 and not in BPS-11, by

posting him to Vocational Institute, Ghazi on 24.10.1987. Within in a short

span of 2-months, he was

• )

h -

■ !/•

i'-
'U
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again transferred and posted against the vacant post of Senior Trade Instructor

at Government Vocational Institute, Bara. He once again represented to the 

respondent-Department for grant of BPS-17, but to no effect. Appellant’s last 

representation was made to the Department on 17.1.1993 and, after expiration

of 90 days thereof, he filed Appeal No. 142/93 on 17.5.1993 before the NWFP

Service Tribunal, Peshawar (hereinafter referred to as the Tribunal), with the 

following prayer:

“It is, therefore, respectfully prayed that on acceptance of this appeal, 
this Honourable Tribunal may graciously be pfeased:-

“I- To regularize the appointment of the appellant in BPS 
17 with effect from 17.4.1980.

“n. To direct the Respondents to disburse the appellant the 
monthly emoluments of BPS 17, along with all the 
appurtenant benefits like the Annual increments etc. 
and assignment of proper seniority with effect from the 
aforesaid date on the Seniority List among the Senior 
Instructor(s).”

2. After obtaining para-wise comments to his

/I

a.5.
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Memo of Appeal (No.142/1993) from the respondents wherein they had 

denied the accrual of cause of action pleading lack of requisite locus standi to

maintain the same, being not competent for non-joinder of necessary parties
I

and being; time barred and, after hearing the parties, the Tribunal upheld the 

objection ;0f the respondents/Department that the appeal was beyond time. 

Further, the Tribunal repelled their plea that the nature of duties performed by 

the appellant was different from that of a Senior Instructor and held the 

appellant entitled to the presumptive pay, inclusive of the increments of the 

post of Senior Instructor, for a period of only 3-years immediately preceding 

the institution of the appeal i.e. 17.5.1993. Paras 16 and 17 of the impugned 

judgment dated 27.7.1994, read thus:

“16. The respondents could not satisfy us on the difference in the 
nature of duties performed by the appellant vis-a-vis those required of 
hipi as Senior Instructor. In case, the appellant was never assigned the 
duties of Senior Instructor, as alleged by the respondents, then it 
incumbent upon them to have downgraded and redesignated the post 
which the appellant was holding. He remained posted against the post 
of Senior Instructor involving higher responsibilities, right from 
17.4.80 to date, except for a brief spell of

was
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about 50 days. The Tribunal therefore, holds that the appellant actually 
worked against the post of Senior Instructor.

The perusal of the record shows that at the time of his 
appointment as Junior Instructor against the post of Senior Instructor 
on 117.4.80, he was not fully qualified/eligible to hold the post of 
Senior Instructor as at least he did not posses the prescribed length of 
five years teaching experience. This Tribunal therefore, holds that the 
appellant was entitled to the grant of the minimum of the pay scale 
prescribed for the post of Senior Instructor for the period he was not 
folly qualified to be appointed/promoted to the post. As for the 
remaining period less the period during which he actually performed 
the duties of Trade Instructor (BPS-14) from 24.10.87 to 11.12.87, 
during which he was folly eligible and qualified under the rules to hold 
the post of Senior Instructor, he is entitled to the presumptive pay 
inclusive of the increments of the post of Senior Instructor. He shall be. 
entitled to draw arrears of pay only in respect of such period of his 
service as fell after or within three years immediately preceding the 
institution of this appeal i.e. 17.5.9T The claim for arrears for the 
earlier period is time barred. The appeal is accepted to this extent only. 
P^ies are left to bear their own costs. File be consigned to the 
record.”

“17.

This Court granted leave to appeal on 22.2.1995 to consider3.

whether after holding the appellant entitled to presumptive pay including the

increments of the post as also to arrears thereof.



Better Copy
■fK

CA! 129/95

-6-

could he be legally denied the benefits afore-referred beyond the period of 3-

years preceding the date of institution of the appeal?

4. Hence this appeal.

5. Mr. Abdul Qadir Khattak, learned ASC appearing for the

appellant, I has reiterated the pleas noticed in Leave Grant Order dated 

22.2.1995| and referred to Islamic Republic of Pakistan through Secretary.

Finance Division. Government of Pakistan. Islamabad ..Vs.. Qazi Abdul

Karim, Deputy Accountant General, NWFP. Peshawar and another (1978

SCMR 289) in support of his plea that an employee promoted to officiate in a 

post involving higher responsibilities is entitled to minimum pay of grade of 

the higher post. He was also critical of the Tribunal limiting the entitlement of
I

the appellant to draw arrears of pay only for a period of 3-years immediately 

preceding the institution of the appeal. The plea was that the constraint of time 

afore-referred, is sans any support from the law.

rj
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6. Mr. Talat Qayyum Qureshi, learned Additional Advocate

General, NWFP has argued the case in relation to 3-facets thereof. Firstly, in

relation to jgrant annual increments in BPS-17, he submitted that the appellant 

is not entitled to any such indulgence. Secondly, regarding grant of

presumptive pay and arrears he submitted that the appellant is entitled to the

minimum jscale of BPS-17 for the entire period is that limiting the same to 

only 3-ye^s preceding the institution of the appeal, cannot be supported by

him. Lastly, it was argued that in view of this Court’s unreported judgments in

Civil Appeals No.18, 125 and 539 to 551 of 1995 dated 26.2.1997 and in Civil

Appeal No.l56 of 1995 dated 12.1.1998, the matter in relation to

regularization of services of persons similarly placed as the appellant cannot 

be resolved/decided in these proceedings in that the same is to be undertaken

by the Department itself.

While exercising his right of reply to that arguments of the learned7.

Law Officer, Mr. Abdul Qadif Khattak, learned counsel for the appellant, has

also
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referred tojthis Court’s judgment dated 19.5.1992 in Civil Petitions No.69-P

and 70-P of 1991, to contend that in addition to allowing these reliefs to the

appellant, ithe Tribunal should have directed for the regularization of his

services as, Senior Instructor in BPS-17 as well.

8. We have considered the arguments addressed at the bar on

behalf of the appellant as well as the respondent-Department. A perusal of the 

photo copies of the precedent-cases, relied upon by the learned Law Officer,

shows that the case of the appellant to the extent of receipt of minimum scale, 

without aimual increments, with effect from 17.4.1980 todate finds support 

therefrom: The following excerpts from the judgment dated 26.2.1997 are the

point:

We will first of all take Civil Appeal No. 128 of 1995 filed by 
the Government of N.W.F.P. against the judgment of Service Tribunal 
dated 31.5.1994. We may mention here that in so far the judgment of 
Service Tribunal dated 24.7.1994 in the remaining appeals is 
concerned, that has not been impugned by the Government of 
N.W.F.P. The Respondent in Civil Appeal No. 128 of 1995 
appointed as S.E.T. in B-15 and adjusted against the post of Subject 
Specialist vide order dated

“4l

was
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26.4.1988 w.e.f. 19.4.1998. The respondent was denied regularization 
against the post of Subject Specialist B-17 as well as pay in B-17 on 
the, ground that his appointment as S.E.T in B-15 was temporary 
appointment and therefore, he was not entitled to draw salary against 
the post of Subject Specialist which was a post in B-17. The learned 
Tribunal upheld the claim of the respondent in Civil Appeal No. 128/95 
with regard to payment of minimum pay of B-17 as he was holding the 
post of Subject Specialist continuously from the date of his 
appointment. However, the learned Tribunal did not allow the claim of 
the, respondent beyond the period of three years from the date he filed 
writ petition in the High Court on the ground that the pay for the 
period beyond that was time barred. The learned counsel for the 
appellants in Civil Appeal No. 128 of 1995 contended that the 
respondent was not entitled to draw the salary against the post of 
Subject Specialist which was a post in B-17 as he did not possess the 
required qualification namely B.Ed or M.Ed. This contention of the 
appellants in Civil Appeal No.l28 of 1995 was rejected by the 
Tribunal and rightly so in view of the decision in the case of Islamic 
Republic of Pakistan ..Vs.. Abdul Karim (1978 SCMR 289) and 
Federation of Pakistan ..Vs.. Shahzada Shahpur Jan (1986 SCMR 
991). We, accordingly, find no substance in the contention of the 
appellants in Civil Appeal No. 128 of 1995 which is, accordingly, 
dismissed.

“5. We now take up Civil Appeals Nos.18/95 and 539 to 551/95. 
In all these appeals, the appellants had claimed arrears of pay from the 
dqte they were appointed as Subject Specialists in B-17. The learned 
Tribunal though accepted their contention that having worked in the 
higher post in B-17, they were entitled to get minimum pay of B-17 
from the dates of their respective appointments but
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thejr claim for arrears of salary was allowed only for a period of three 
years in the civil appeal No. 18/95 from the date of filing of writ • 
petition in High Court and in all other cases from the date of institution 
of appeals before the learned Tribunal by the appellants in each case.
The learned counsel for the Government has not been able to point out 
any law under which the claim for arrears of salary of the appellants 
could be denied on the ground that it had become time barred. The 
learned Tribunal having held that the appellants were entitled to draw 
minimum salary in Pay Scale No.17 from the date of their appointment 
as I Subject Specialist, could not reject the part of the claim of their 
salary on the ground that they were only entitled to recover salary for 
three years from the date they filed appeals before the Service 
Tribunal. It may be mentioned here that the question regarding 
payment of salary of BPS-17 post was being agitated by the appellants 
from the dates of their appointments, first before the departmental 
authority and thereafter before the Service Tribunal. In these 
ciijcumstances, it was hardly open to argument that their claim for 
salary for the period they worked against the post of Subject Specialist 
B-I7 had become time barred. The controversy with regard to 
entitlement of pay against the post of B-17 having been agitated finally 
decided by the Service Tribunal through the impugned judgments the 
appellants were entitled to the arrears of salary for the entire period 
they have worked against the post of Subject Specialist in B-17 on the 
basis of minimum pay payable against B-17. We, accordingly, 
partially allow Appeals Nos. 18 of 1995 and 539 to 551/95 and modify 
the order of the learned Service Tribunal to the extent that the 
appellants in these appeals were entitled to the payment of
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minimum salary against the post of Subject Specialist B-17 from the 

dates of their respective appointments

“6. In so far the claim of appellants in the above appeals with 

regard to their regularization against the post of Subject Specialist B- 

17 is concerned, the learned Tribunal rightly declined to grant the 

same as in the first instance the question of regularization of appellants 

against the post of Subject Specialist is to be considered by the 

department. Therefore, no exception can be taken to the judgment of ■ 

the Tribunal in so far it left the question of regularization of appellants 

against the post of Subject Specialist B-17 to be decided by the 

department. The appeals stand disposed of, accordingly, with no order 
as to costs.”

So are the observations made by this Court in the second precedent in paras 9 

to 11 thereof, which read thus:-

“9. In the case of Shahzada Shahpur Jan (supra) 1986 SCMR 918) 

the question came up for consideration whether an incumbent who

while working in the higher grade but without any formal order of 

promotion to the higher grade. was entitled to the pay of the higher 
grade in NFS-17 along with annual increments falling due every year.

Three categories of officers were under consideration in the precedent 

case. It is not disputed that the case of the respondent herein relates to 

second category discussed in the aforementioned decision. The 

relevant passage whereof is at page 1005. H, whchi reades thus:-

“As regards the cases of the second category, the legality and 

the effectiveness of the Auditor-GeneraTs Standing Orders, 
paras 139 /

4^

higher post, as stated above.
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For the reasons given above, the appeal is accepted by setting 
aside the order of the Tribunal allowing the increments to the 
respondents. There shall, however, be no order as to costs.”

‘Tl.

s,.

9. Learned counsel for the appellant was not aware of the ratio in

the precedent cases referred to by the learned Law Officer, excerpts 

wherefrom haye been quoted in the preceding paragraph. Even, a perusal of 

Judgment dated 19.5.1992, pressed into service by him while replying to 

arguments of his adversary, shows that in the said precedent as well the grant 

of monitory benefits to the concerned employee in similar terms as in this

case, was upheld. We find that the appellant was entitled to minimum scale of

pay of the post of Senior Instructor in BPS-17 with effect from 17.4.1980 i.e.

the date of his appointment as Junior Instructor and posting against a post of

Senior Instructor.

10. As regards the entitlement of the appellant to annual 

increments, suffice it to say that in line with the precedent-cases dealt with in 

paras 7 to 9 above, the appellant is not entitled to the same.

■

4-
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Appeal No. ^100/2003

r^.’ilc <>/ in.slitiKlon2.^|.(J5,.2Q()3 
, . ' Ntilc oI dcci.sioii

I'tv/.U Rnhim Khnltuk, I
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usimcior, Ciovcmmcnt VocnUonnl*;
...(AppcIIaiit)

ISr

NWI-P ' Peshawar. ' Government of

‘ Nwrr& Manp.NWFF, Peshawar........ (Rc.spondcmls)

<
2

ovver Traini.ag, Gov^-nment of
i|

Sci-yice appeal u/s 4 ofihe NWI-I’ Servim TN i a 
, W* Aet, 1974
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which i,.. n,ed
\:>.^.ZD03 before rc.spondciu No.
^diin -statutoixPeriod ol-Qn ri-.y.-
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i service with.. 

a departmental appe-ai dated 
same was not disposed ofI. bm the

PRAYRR.

On acceptance of the appeal, the i 
be set aside and' the appellant be 
bcnclil.s.

ft

pugned order dated 6.2.2003 
re-instated in

im
may

service with all back

• Mr. Ashraf All, Advocate....; 
\ 2aitar Abbas Mi'rza, AGP Por appellant. 

Correspondents.>

iwr ^, MR. SHAH SAl-ilB......... i*
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I'acI iKx-n clisiiiissctl I'rojii service nr,v K
■=-,cc,n,„y|,c.so.,.s,de=.ndhebcre-inslatoclin

service with all back bcicnis.

the instant

whereby Jic

2. Brier lacts or the ease are ,I,a, ,|,e appellant haci been

Junior Instructor (Psyeholop) in UPS-1 1 i
appointed as 

respondent department on
- 17,^.1-980. The appellant had been removed from

service by an prder dated 

hallenged it before 

No. 2188/20U0 which had been

4.4.2^000 for alleged wilful ab.senee f, 

the N\VJ-’P Service ’ 

aceepicd vide judgment dated

h-om duly. He had

Iiibunal vide Appejil

J 1-6.2002 Willi option to the respQndents to 

; •'^incily in accordance with law. 
respondent'No. 1 appointed Mr. Pida Muhammad.

. conduct fresh 

On 26.6.2002,ire 

y : ;,Professor, .Inquiry- oracct*

enquiry against lhe appellant

Assistant
‘ "'•lo imd been later 

;i:Amanullah; instruclorXBPSfl7) vide order
replaced by Mr, 

dated 24.8.2002. MeanwhiP

on

e,

u appellant .had been provided ^vith Charge Shcet/Statement

Allegations vide letter dated 10.7 aoor
. ' ■" request to which he had filed

.reply on 28.8.2002 and had denied the elvir,
,, I , .... ' 'A-" aMai.se, irrelevant, without
substance and of no legal effeet ■pi, • ■ •

fcai eiieet. the iiK|uiry „nice,- haj

I'u had submitted his reply on •

■‘^how Cause Notice 

•submitted his reply. The appellant had
7

of

served a• questionnaire upon, the ap|{cllant to which
* . ' * - - 1

17.9.2002. Thereafter, ho:had been
put on a

dated12.12.2002 to which lie also
been
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\dismissed Trom service vide order dnled ('..2.2003. Me had :)refcrrcd a

departmental appeal' against it on 15.2.2003, but the same had not been

disposed oi within ihc slatutoi'y j^erioti t)I 0() day.s. Meiicc,' tlic apj^cllant had

nied the prcseiu appeal on the tbllowlng grounds on 24.5.2003:-

lhat the impugned order had been based , on. previous 
charges which had already been declared as invalid and of 

. no legal effect by the Service Tribunal vide judgment dated 
1:6.2002;^

a.

b. That there ij; no provision of questionnaire in ..he rules. No 
, eyidcnce has been recorded by examining witnesses in 

support of the charges and allowing opportunity to 
appellant of cross examination the witnesses. Hence, the 
impugned ■ order based on such invalid i one aii*y was not 
warranted and liable to he set aside;

lhat the charges were perltiining to lactu;'l controversy 
which could not be resolved without recording the evidence 
blit ncitlicr any witness was examined nor f:ur opportunity 
of cross examination was provided to the appellant or to 
produce witnesses in his defence;

, That the findings of the inquiry officer are of general nature 
and ,no .specific findings had been given on the alleged ' 

■ charges;

I.hai the appellant has been CDiulemned unheard and no fair 
opportunity was given to him to defend himself; ■

c.

d.

e.

-f. I hat the appcllaiu Iiad served the department for more than 
21 years with oxeelleiit service record and in such 
circLitn.stances, the, iiiipiigneit punishment , is harsh, 
unreasonable, unlair and unjust and not maintainable.

, 3. Ihc case had been admitted to regular hearing on 27.10 2003 and 

notices hnd been issued to' Iho i-espundenls. They iippeiircd through their 

representatives-, filed written reply, contested the appeal and denied the,

claim of the appellant, -rhc. appellant had also filed ,his replication in 

rebuttal.

;
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4. Arguments heurd nnd record perused. . 

The lonmcd counsel Ibr d,c appcllmu 

^>(-'011 tli.sinis.soci.rroin

5.
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V
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very harsh in the

r
■ 6.. T'lc, lea,mod Government l>leader 

proceedings against the 

fully in

been served

oonlcndcd that the discipliinary'
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accordance With relevant ,-ules. '
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Uic questionnaire had
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7'7. After hearing :ihc 

ilic Tribunal lends

arguments on both sides and perusing the record.

U) agree \vith Uic ciimcnlion of the learned counsel for

the appellant. A speciHc provision uncler Rnle-8(A) exists in Effieieney &

lo be followed inDisciplinai7 Rules, .1973
cases .of wilful absence from 

•serve the appellant with'a registered
! , • • •clut)'.:The;*aulhorised ofllccr’

noSeiiip, ,|,„p j„ „„„„„
Moip dicing oliicr'iidiod In Ihn innlnnl ense no such legal formaiUies

appear to have been adopted and ilic

penalty of removai iVom set'viec. TIk* i

had (0
j:¥

appellant had been awarded major

ii'MUiry orncer had not conducted Ihc

said
Rnles. the inquhy nuist be eculucted in the appellant's prcsenec. He must

so wished.

yppuar to have, been deprived of the right of cross 

s that the impugned order has been 

laid down procedure and meeting the 

ihe l.nv / lules and. is therefore

inqui,y properly and in accordance wid, rules. Under Rule-S of the

be given opportunity of eross-examination the witnesses if he
I
I.

'But, the appeHanl 

examination. Hence, the Tribunal hold

/passed .without, following the

mandatoi*y requirements 

niainlainablc. '
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not
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In view ot the. foregoing

impugned order and directs the 

rc-mstato the appellant in serviee widiin a
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iIh: , j')ciiocl iiUcrvtriiliii.; (he p;is.siiii.'. oi. ilie impugned order and his 

reinstatement in service be IreiUed ;is exira 

pay). The parlies are left to bear their

V
ordinai7 leave (leave without 

costs, rile be consigned to theown

record alter compieluai.
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GOVERNMENT OF N.-W.F.P.
INDUSTRIES, COMMERCE, MINERAL DEVELOPMENT, 

LABOUR AND TECHNICAL EDUCATION DEPARTMENT
#

Dated Peshawar the

20) Mr. Mukhtiar Ahmad, Trade 
Instructor (R/S), Govt. Technical & 
Vocational Centre (Boys), Chakdara

Instructor (R/S) Govt. Polytechnic Institute 
Timergara (Dir) on regular basis.

21) Mr. Muhammad Sardar, Trade
Instructor (R/S), Govt. Technical & 
Vocational Centre (Boys),

Instructor (R/S) Govt. Polytechnic Institute 
Kohat, on regular basis.

. 22) Engr: Sher Junior
Instructor (Electrical) Govt. 
Polytechnic Institute, Kohat.

Appointed as Instructor (Electrical) on 
acting charge basis and posted as Instructor 
Govt. College of Technology, Peshawar.

23) Engr: Muhammad Zubair, Junior ' '
Instructor (Civil), Govt. Polytechnic 
Institute, D.I.Khan

Appointed as Instructor (Civil) on acting 
charge basis and posted as Instructor Govt. 
Polytechnic Institute, Bannu._____

Sd/-
Secretary to Govt, of NWFP, 

Industries, Commerce, Mineral Dev: 
Labour & Technical Edu: Department

Endst: SOIII(IND)TR/l-8/2001 dated Pesh: the 31.3.2001

Copy is forwarded to:-
f) The Accountant General, N.W.F. Province, Peshawar.
2) The Director Tech: Edu: & Manpower Training, NWFP.
3) • The Principals concerned.
4) Officers concerned.
5) ■ 0/0 file.

Sd/-
(JANAT GUL AFRIDI) 
SECTION OFFICER-III

r
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rsTINrUF.S OI? THE DEPARTMENTAL PROMOTION COMMITTEK HKLO ON
IN TIIK OKIMCF. OK SECREPARY, iNDUSTRIF.S,(i 7706/20] 1 AT 11.00

CO r^^vlERCIC'TECHNlCAL KDIJCA'IION AND [MANPOWER TRAlNir^N
D^:i-ARTMENT: • 1

/>
A meeting of the Departmental Promotion Committee was held on 07/06/2011 at 11.001.

a.m. under Chainnanship of Secretary Industries, Commerce, & Teclinical Dducalion 
Department in his office. The following attended:

In Chair. 
Member.

a. Mr. Shaliruldi Arbab, Sccrctaiy IC&TLil Department.
b. Mr. Javed Anwar, Additional Secretary Industries.....
c. Mr. Kliurshid Alani, Section Officer (SR-1) Finance Department....Mcniber.
d. - Mr.Ashfaq Khan, S O Regulation VI, Establishment Department...Member, 
c. Mr. Mohammad Tayyab Deputy Director, Directorate of T.E 4&MT
r. Mr. /Vlsiir Ilaliiu A.s.si.Nljint Dlrerloi-,'ri'tAf M'l'

'Phe Chairman welcomed the participants. Wliilc giyiiig background of the case the 
Additional .Secretary Industries Dcparliuenl e.xplaincd ^hal the promotion case of Mr. l-a/.li 
i'<ahi!n Kiiaitak junior Instructor (Related Studies) BPS-14 could not be timely placed before tlic 
Deparlmenlai Promotion Connnittce and the official is now reaching the age of superannuation 

16/06/2011.11 could be an inadvertent, omission or a typical example of human apathy and 
indifferent behavior on the part -of staff of DG/TE office. As per Provincial Govt, policy 

. contained ;.a Circular No. SOR-I(S&GAD)l-29/75; Dated 13.4.1937, cases of inadvertent 
omission due to clerical error or plain negligence arc to be considered for promotion as soon as 
the mistake comes to noticc')The exact wording of the Policy Circular'is as under:

0

on

“If and when an officer after his seniority has been correctly determined or after he
has been cxo.nerated of tlie charges or his CR dossier is con.plete or the adverse remarks in 
his CR have been expunged, or his inadvertent omission for promotion comes to notice, is 
considered by the Departmental Promotion Committee and is declared fit for promotion to 
the next higher grade, he shall be deemed to have been cleared for promotion along with 
the officers junior to him who were considered in the earlier meeting of the DPC. Such an 
officer, on liis promotion will be allowed seniority in accordance with the proviso of sub- 
section(4) of Section 3 of the Civil Servants Act, 1973, whereby officers selected for 
promotion to a higher post.in one.batch on their promotion to tlie higher post are allowed

This proviso read with generalto .retain theirdnter-se seniority in the lower post 
principles of seniority whicii are deemed to be rules made .under Section 26 of the Civil 
Servjuits Act, 1973, enable the left over persons to regain seniority without effecting 
renospective promotion. 1-Iowcvcr, In such, cases, the intervening period can be coiinlccl 
towards increments,under F.R.26(c) but without arrears.”

The Additional Secretary Industries also indicated that the existing service rules provide that
lo be appointed by initial recruitment only

WCJC iLcciurcr/ Instructor (RciiUcd Studies) nPS-17 arc
wh.crcas the old service rules where under i.ie crslsvliilc juniors of Mr. I‘a/d;. Ralilni KluiUuk 
promoted incorporated a provision for proi .iolion as well. Thus, the old service rules would be 
applied 10 promote the aforesaid official to he post of Lecturer (Related Studies) DPS-I7.

The representative of Establishnieni Dcparimcnt and I'inmrcc Department were asked 
whether they had any objections or reservations about the ca?c being considered. Upon which the 
representative of,Establisluncnl Department pointed out that the issue regarding application of 
old rules in the presence of new lules needed clarification whether it could be possible to do so 
or otherwise. .

A



Better Copy

r.•A

brief history

I was appointed as Junior Instructor against post of Senior 
Instructor BPS-17 on 17/06/1980.(1)

Later on, Re-appointed on 24/10/1987 on regular basis 
BPS-14.(2)

I appeal in the Supreme Court of Pakistan No. 129 dated 
1995.(3)

/t/y'Excellent^-Ju 8

^ absenti-yi"-

0\>A(/ Subjectl/i'-g'i^ ^ jij 6j'^L.\y

remove from service ^6/6/200Z4d.^/^y^} (5)

attached—24/10/2007_without back benefit

-*^l>ft/>"jy31/5/2002(/*^^^

(6)

cjVjyAsst: Professori/l8>^(yjjf/if JuSj^ >/l7Jl(y^t3!li^'^2009y!.V^jy (7) -

Retired

' B:-

•..r/
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I

The Additional Secretary Industries in this connection pointed towards the decisions of - 
Services Tribunal and advice of Law Department as well as the decision of PSB to prc^ote 
the Associate Professors (BPS-19) of Technical Education to the posts of Professors 
Technical Education (BPS-20) as per old rules because the new service rules notified on 
03/12/2010 made four research papers mandatory for promotion which change, according to 
decision of Services Tribunal and in the opinion of Law Department was like applying a new 
rule with retrospective effect as the Associate Professors on the verge of retirement could 
hardly be expected to produce four research papers and any such abrupt change in service 
rules was against the spirit of decision of the Superior Courts. The PSB accordingly cleared 
the officers for promotion as per old service rules despite presence of notified service rules 
for the cadre. The Chairman and other participants confirmed the aforesaid viewpoint as a 
real fact.

After detailed discussion and meticulous examination of relevant record/ papers, the 
Departmental Promotion Committee cleared Mr. Fazli Rahim Junior Instructor. (Related 
Studies) BPS-14 to the post of Lecturer (Related Studies) BPS-17 in Technical Education 
Directorate in accordance with the approved Govt. Policy applicable in promotion cases of 
inadvertent omission enabling him to regain seniority without effecting retrospective 
promotion. On promotion and regaining seniority, the intervening period would be counted 
towards increments under F.R.26(c) without arrears.

3.

The meeting ended on a note of thanks from the Chair.4.

Mr. Ashfaq Khan,
Section Officer (R-VI) 
Establishment Department.

Mr. Khurshid Alam 
Section Officer (SR-I) 
Finance Department.

' Sd/-,
Javed-Anwar 
Additional Secretary 
Industries Department.

Mr. Muhammad Taib 
Deputy Director,
TE&MT Directorate, KPK

Mr. Shah Rukh Arbab 
Secretary Industries, Commerce, 
Technical Education Department.
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The Additional Secretary Industries in this eonneetion pointed towards the
advice of Law Department as well as the decision of PSB promote the

Education to the posts of Professors TechnicalTribunal and
Efucluon 03PS-20rai?w old roles because the new-service roles notified on 03/12/2010 made 

four research papers m'andatory for promotion which change, aceordmg to decision of Services
Tribunal and in the opinion of Law ^-^ent was

in service rules was against the spirit of
as per

effect as the Associate Professors on the verge
four The PSb" accordingly cleared the officers for promotion

of the bup Chainnan and othc,decisions
old service rules despite presence

confirmed the aforesaid viewpoint as a real fact.participants

A„=, d.,dW
(Ee..«/ S.udi.., 3P^

iiccordiincc Wlv ilw'appro''®'' dffwt'ng retrospective ptomotion. On

S“Se“p,.e fro„ tde C.',.

, I. Mr. Ashfaq IChan,
Section Officer (R-VI)
Establishment Department.

Mr. Khurshid Alam.
Section Officer (SR-I) : 
Finance Department.

:• .

Mr, Muhammad Taib. 
Deputy Director, 
TE&MT Directorate,KPK

Jav^^rfivar y 

Additional Secr^ary'. 
Industries Department.

• ;

. *1'

L.
Mr. Shah Rukh Arbab, *

* Secretary Industries, Commerce, 
Technical Education Department.

' (

‘1 ^

1
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GOVERNMENT OF KHYBER PAKHTUNKHWA 
INDUSTRIES, COMMERCE AND TECHNICAL 

EDUCATION DEPARTMENT

o

Dated Peshawar, the
n

Normc^ON

i’ranu)li<;fc'oiSi'rtyiK“compet.ri?AiMlio^

C:o,-,ijiii(Wc mccihlii i c ^'iT ‘ '."'i I^KPliiWiciiJuI

'service on !6.06.2011. ‘ ollicci hos, retired Irom

1».iom, wiu. 3" “ZS e t dZS'i'" “   

zszrs
Chief Secretary to Govt, ofKhybcr 

Pakhiunkhwa, l^csliawar.

dated Pesh: the July 9, 2011.Endst.ri(),sonraNo-)TR/i-i7/7ni i ^ 

• Copy is forwarded to:-

1. ''-lie Accouaumt General, Khyber Pakhtunkh 
1 ho Director General, .Technical 
Pakhiunkhwa. •

■ 5. 0/0 nic.

wa, Pcsliawar.
cV: Manpower 'iVaining,' Khyher

2. Cdu:
.1.

V

•zo I
(WAZIR GUL) 

SKCniONOFKIQRIMn
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:

To

The Secretary,
Goyt. of Khyber Pakhtunkhwa,
Industries, Commerce,.Min: Development, 
Labour. & Tech: Education Department, 
Civil Secretariat, Peshawar. .

Subject: Departmental Representation for the antedation of 
promotion of the appellant from the post of Junior 
Instructor (Related Studies) (BPS-14) to the post of 
Instructor/Lecturer (Related Studies) (BPS-17) w.e.f. 
31.05.2002 instead of 07.06.2011 alongwith arrears of 
pay and other attached service benefits.

Respected Sir,

With due respect I have the honour to submit this departmental 
representation for your kind consideration and favourable action 
the following facts and grounds: . ■ .

on

1. That, the appellant was appointed as Junior Instructor (BPS-14) 
against the post of Senior Instructor (BPS-17) vide office order 
dated 17.04.1980.

That since appellant was serving against the post of Senior 
Instructor (BPS-17), therefore, he approached the departmental 
authority in the first instance and then to the Hon'ble Khyber 
Pakhtunkhwa Service Tribunal in Service Appeal No.142/1993 
for grant of BPS-17 ever since^ his appointment and 
regularization aS' such. The appeal of the appellant did not find 
favour with the Hon'ble Tribunal vide Judgment dated 
27.07.1994, whereafter appellant approached the Apex Court in 
Civil Appeal No. 129/1995 which was partially allowed vide 
Judgment dated 11.06.1998 and appellant was allowed benefits 

- of BPS-17 from the date of appointment till passing the 
Judgment. The Judgment of the Apex'Court has been partially 
implemented as arrears up till 1993 have been granted to the 
appellant while the remaining are still outstanding.

2.

3. That due to litigation, the Department without any just 
turned biased towards the appellant arid transferred him to a far- 
situated institute at Ghazi by way of punishment and started' 
teasing him by false pretexts of absence and thus removed him 
from service

cause

on 04.04.2000. The order was accordingly 
challenged by appellant before the Service Tribunal in Service 
Appeal No.2188/2000 which wa^hen allowed vide Judgment

11- ).



3 A■,

Article .4 of the Constitution of Islamic Republic of Pakistan, 
1973 and was unlawfully denied promotion w.e.f the due date, 
which is unjust, unfair and. hence not sustainable in the eye of 

law.

y
i

That admittedly appellant was eligible for promotion against 
the post of Instructor/Lecturer (BPS-17) with effect from the 
due date but the promotion was delayed by the Department by 
one pretext or the other and finally the same was notified after 
the retirement of appellant and given effect to from 07.06.2011 
instead of 31.05.2002, which.has resulted in huge financial loss 

to the appellant without any lawful justification.

That appellant cannot be punished or deprived of his right of 
promotion from the due date due to the acts of the public 
functionaries who unlawfully refused to promote the appellant 
in due course of time, therefore, the impugned Notification with 
its effect from the date of the DPC i.e. 07.06.2011 is illegal and 
appellant is entitled to antedated promotion with effect from the 

due date.

D That it is a settled legal proposition that whenever promotion of 

a civil servant is delayed Ibr want of a certain deficiency or any 
other reason not attributable to him, he cannot be deprived of 
the promotion from the date when he is eligible for promotion
and vacancy do exists.

B.

C.

That the case of the appellant cannot be governed by the 
Provincial Promotion Policy of the Government 2009 mas 
much as the same relates to a period much before 2009 while 

the Promotion Policy of 2009 has no retrospective effect.

E.

acceptance of thisIt is, therefore, humbly requested that 
departmental Representation, appellant may graciously be ^*°wed 
antedated promotion to the post of Instructor/Lecturer (Related

.f. 31.05.2002 instead of 07.06.2011 with the

on

Studies) (BPS-17) w.e 
aiTears of pay and other attached service benefits.

YQi.^fjaitJ

Faz^l Raheem Khattak, 
Ex-Instructor/Lecturer, 
GTVC, Gulbahar, Peshawar,

Dated: 07/09/2012

i
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KHYBER PAKHTUNKWA SERVICE TRIBUNAL. PESHAWAR

No. 2278 /ST Dated 23 7 10/ 2017

To
The Secretary Industries Commerce,
Mineral Labour & Technical Education Department, 
Government of Khyber Pakhtunkhwa,
Peshawar.

Subject: - JUDGMENT IN APPEAL NO. 240/2013. MR. FAZAL RAHEEM KHATTAK.

I am directed to forward herewith a certified copy of Judgement dated 
16.10.2017 passed by this Tribunal on the above subject for strict compliance.

Enel: As above

REGISTR^;^ 

KHYBER PAKHTUNKHWA 
SERVICE TRIBUNAL 

PESHAWAR.
I• r
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on their part. ,As such, we convert the appellants’ supersession into 
deferment from the same date i.e. 6-9-2002. The respondents are further 

I directed to antedate the prornotion of the appellants accordingly and 

restore their original seniority as it existed prior to 6-9-2002. As 
a result of this action, the appellants would be entitled to all the back- 
benefits. ^

47. There shall be no order as to costs. Parties be informed.

Appeals accepted.
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2007 PLC(C.S.) 1267 ■ 

[Punjab Service Tribunal] 

Before K.B. Abid, Member-II 

Mrs. NASREEN AKHTAR

3
0 '

versus

SECRETARY, HEALTH GOVERNMENT.OF THE PUNJAB,
LAHORE and another

Appeal No.2055 of 2006, decided on 11th April, 2007.; .

Punjab Civil Servants Act (VIII of 1974) 

S. 8-
•j.

Punjab Service Tribunals Act (IX of 1974), S.4—Promotion- 
Appeal to Service Tribunal—Appellant who 
Charge Nurse in 1981

was appointed in BS-14 as 
due to her satisfactory performance was 

promoted as Head Nurse, but despite being senior she was not 

awarded BS-17, whereas her, junior was granted said grade—Appellant 

not only was appointed earlier to respondent, but was also promoted in 

BS-16 prior to the respondent for her satisfactory performance— 
Appellant being senior to respondent, 
promotion to BS-17 on the basis of 

appellant to pro forma promotion in

■*: » ..

was entitled to pro forma
seniority-cum-fitness—Claim of

, , , BS-17, could not be rejected on thp
. g;;2^!£ii^2C^^sgBMr:glOime:barred. be^e in the matipTnf 

prtnnotion and pay, question of limitatinn„ .-r----- - -— _ was not applied—Case of
appellannoEpromotion in BS-17 was from date of promotion when her 
next junior was promoted—Directions^ _ , given to the. Authority to
consider ease of appellant for promotion from the date her next junior 

was promoted in BS-17-Date of promotion of appellant, in BS-16, 
«/ould be the deciding factor along with well established formula of 

senionty-cum-fitness at the relevant time. [p. 1269] A & B'

were

=:•

2002 PLC (C.S.) 1388 ref.

PLC (Service)
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% j iraining which made him qualified to be promoted in BS-H on 18*6-1990.

uov-'ever, the case of the respondent was relegated on the ground that he did 
i col complete the training .which he did subsequently and obtained Diploma 
I pjj 13-5-1991. Respondent claimed promotion and seniority asserting that if . 

he ^^d not been ignored earlierfw'ithout any fault of his, he would have also 
prorhoted aloh^ith the petitioner. Punjab Service Tribun^ who ■

appeal that respondents Nos.,4 to 9 have been deputed for upper-class course 
in March 1989 whereas appellant was sent to upper class course on ^ 
23-9-1989 and completed the course in March,*1990. while he \vas serving in

that confirmation ofMultaii Range. Grievance of the appellant was 
respondents No.4 to 9 as Sub-Inspectors w.e.f. 7-2-1990, while he was left 
in lurch, the respondents were adrhitted to list 'F' and promoted as 
officiating Inspectors from various dates occurring in the, years 1991 and . 
1995. Appellant admitted "that he was transferred to Safgodha Range in his \ 
own request vide order dated 27-1-1991. he was placed:a| the bottom of.'

. officiating Sub-Iiispeciors on the list of S^gpdha Range. Being junior to all 
officiating Sub-Inspectors. in Sargodha Range, he was confirmed as Sub- 
Inspector w.e.f. .12-8-1992 and , in the seniority list of. confirmed .Sub- 
Inspectors of Sargodha Range, his name figiired at Serial No.60. though he 
was entitled to be placed below Serial No.24 and above Serial No;25 • 

confirmed from various dates raging .between

been
allowed the petition, observed as under:•«

I :
' "There-was no denying the fact .that the appellant was senior to . 

• respondent ^No.3. .He should .have been deputed Ipr .the course by 
virtue of <hi.s seniority. It was not the respondent's case that his 
record was othervyise unsatisfactory rendering him unit for getting 
the training.'■Conversely, when his record
senior as .well,’he should have been given preference.to-all others
for getting the training, fie was detained by the Principal as he had . 
none also to look after the relevant duties biit.this could not be a 
reason to traverse'seniority of the appellant. Somwne should, 
have been,;brought-in by tr^sfer of by initial- recruitment to

for. rendering his •'seniority

. 1

:-,i

was clean and he was .
■

as these persons were
9-10-1990 toJ2-8-1992. Appellant was'admitted to list 'F' oh 27-3-1999 
and prompted. as - Inspector w.e.f. 19-4-1999 makirig ' him -junior. to 
respondents Nos.4 to 11 by 8 years... Appellant submitted . his ,

% representation to respondent No.2 bn 19-3-1998, which was reject^ and • - 
communicated, to him on 25-11-20W. Order of despondent No.I dated - 
25-2-1998 and that of ..respondent No;2 dated 25-U-'2000 have been 

J; challenged in this appeal.' v

j.yv

'la-i
. .Till the post temporarily^The reason

ineffective: was not sounds La.te, however, he got the training and 
eligible to be-promoted. By virtue of seniority which 

.vested right he had a'genuine claim to be. preferred to respondent 
Ho.3.

■ -*• »■»>.

!■was acame
■■

'• - >*.
-if•q- 2. Learned counsel for the appellant contended that the injustice .to the 

appellant commenced at the time when he was not considered alongwith his g 
; batchmates to. undergo upper class course to which they were, admitted m 

March, 1989 and this is the starting point of his miseries. Taking his 
arguments to their logical tonclusion, learned counsel stated that the only 
ground for not sending the Police Officer for upper course is that when he . . 
has an adverse entry in his ACR, as mandated in the Police Rules.’1934. To •

• -the contrary, it was urged that appellant has in his whole career not . 
■ earned even a single -adverse entry, particularly; till March. 1989,

! ' when rWpondents Nos.4 to ,11 were sent to undergo the, upper class course •
i ' and without any rhyme, or reason, his entry in the institution to undergo

■ upper class course was .delayed till 23-8-1989, which he passed m 
March, 1990.. ’

Accordingly^ the appeal is flowed. The appellant is held entitled to 
be promoted as Inspector-(BS-17) in preference to respondent No.3

though the latter might have to be demoted."
7. '»

-even

.. d;
Hon'ble Judges of. the Supreme Court held that the. respondent was • i 
handicapped to undergo the. course/training because of.refusal of the 
Principal to allow him to proceed on such training but since he was entitled 
to undergo the training alongwith others, the Principal should have exercised 
the discretion in his favour and alternate arrangement should have been

dismissed and judgment of the .

■ ;«

II.
1

made. The appeal of the petitidner was 
Tribunal was upheld.

i;-. ;
4. Another hurdle which has been created in the way of the appellant is 

that he got himself transferred to Sargodha and according to the policy of the 
I Government, transfer with consent brings his seniority in his rank to the 

bottom. However,' the mischief to the appellant was done before he opted for 
transfer to Sargodha in January , 1991 and events culminating in ignoring him 
for promotion as confirmed Sub-Inspector from 7-2-1990 would not stand in 
his way for seeking , relief by his voluntary transter to Sargodha Range.,
Appellant also quoted the case, of Muhammad Sarwar v. Director .1., ;
Administration, FIA reported in 1998 SCMR 2409 a case more or less on the; - |
similar grounds. Learned District Attorney, raised a single objection about

ftC tSen-icel

?

. 3 Learned counsel' for the appellant referred ,to an unreported
judgment of the Hon'ble Supreme Court in Civil Petitions. ,Nos.766-L ot 
1995 and 790-L of 1995 which took into consideration identical question of 
law. Respondent and petitioner, in the referred to case, before the apex Cou^ • .
were Junior Instructors in Government College of Technology. Resp.dndem - . ^

' being senior to the petitioner was npt promoted to take the training course 
"f. because the Principal was of the view that his class would be neglegjed

without him. But oh the other hand petitioner.was allowed to proceed on ^

: .

I
t

■ i ■

■ • V

/Y.f ts<-niref 9
■ f
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* ' limiiation and subiiliiied ihai wrong was done lo the appedam. on 7-2-1590
according 10 his own showing but the representation which he made was In
ruar^^ 1998 and according to the-dictum of Hon'ble Supreme Coon 

reoort^ in' 1998 SCMR 882, question of lirnitation could seen by iht : 
appellate Court at any stage of the proceedings. It was urged hat alihougb 

. appel ant may have a good case on merit but having Uep. mum for 7/8 years. :
• lit be allowed condonation there being no sufficient ground in liu ,

■ ■ . 2002 P L C(C.S.) 1393 '
■ [Sindh Service Tribimal]-

; -. . Before Justice (Reid.) Abdul Ghani Shaikh, Chairman
and Muhammad Iqbal Kazi, Member II

■ . ’ V GHULAM ASGHAR and others

I

I

versus •
. THE inspector-general OF SINDH POLICE 

J^ppea]s Nos. 146 and 147 of 2000, heard on 29ih June, 2001. 
Civil servic^-

1 .
j,favour. .

kttled to the arguments of the respective counsels and have i5. 1 have
also gone through the record.

\
^4

* I

.^-Disnussal. from service™Re-instatement-:Civil servants who alongwiih 
dibers were .involved in criminal case, were dismissed frorn* seivice, but ' 
iabsequehtly when criminal proceedings against all.of them were quashed 
diey dl applied for their re-mstatementT-A!l others except the appellants. . . • • 
«cre re-instated—Authority had ^ppli^ different standards of judgment to 
[Vt'o similar and identical nature of.'cases by allowing reinstalemenf of one 
md disallowing" the same teiriedy to other and same treatment was meted out 
vithout 'any- application -of mind and' consideration of merits -of the ■
«se—Relief provided !by -the'Authority :io others • should have equally " 
been allowed to the civil 'servants in the interest of equity, fair play 
tndjustice.' [pp. .1394.,1395] A & B .■

2pp2RLC(CS).86ref.^:.'

punished for no fault of his for not being j 
in March, 1989 • alongwith other ^ 

' He hTI ho '^Te-rse'^niry ih his ACR s.auding agains. him nauK «;r=—« “s. s - rr'r “I'ss
were confirmed as, Sub*

6. Appellahi admittedly 
nominated for upper ' 
respondents

was i!-.class course I
!; , ' t t

t
4

the judgment 
■ the issue. Subsequent event of getting

I •

.ii-'Ljuii
• . -f-'h-I,-.' I

Inspectors. • . If7 Coming to the'question of limitation, caiivdssed, by the >

Ef-'SESSilss=srs5:#iss■ favour, far .out: weight,. judgment of fc
injustice done “sC S^Jin o/prontotion, pay
apex Court reported m PLD 199 {c -r^urrink limitation does not

• and other emoluments cause of action is rrcum g.
forecolses the right. ResuUanlly aoDellant as Sub-ihspcctor
orders and direct the respondents to ^^ „ete given ihc

■ ■ r;“
benefits flowing from the order to promotion.

1

• r*

Syed ^alid Shah for Appellants.
' . Muhanimad Qasim Mirj'at, A.A.-G. for-Official Respondents: ■

Date of hearing: 29lh June, 2001.

\ . JUDGMENT.

Hi
!5 .

•;
I tf- ■1

f , I
N

t
J t

MUHAMMAD IQBAL KAZI- (MEMBER-IIj.r-These' are' two 
iemical appeals bearing Nos.146 and.147 of -20G0, respectively filed by the 
bove-named appellants imder section'4 of the Sindh Service Tribunals 
\ci, 1973. Since, both the appeals raise‘similar questions of law, as such,
-■ese have been jointly heard by us^ The appellants above-named have prayed 
br declaration of the impugned. order dated 23-5-2000 passed by the 
!spondent Np.2 as without jurisdiction hence be set-aside and the appellants 
t reinstated in service.

■-•Facts of the case are that both appellants along'with others were - 
Aooeal a'ccepied.j|Epointed in Karachi Police as.Constables and after successful training were 

P ■ ■ sted in similar positions. However, during.the course of their service they 
- he apprehended by CIA Police in a Criminal Case No.498 of 199) under 

' • , *ti6n 392/34, P.P.C. registered at Police Station Clifton alongwiih other

4

M

-4!
! •

■ •

/-*, i
!

■ v!*: t -f.
1H.B.T./64/PST.

■>2t
i ■t

i
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Appeal No.240/2013' i
,'iry

Fazal Rahim Khattak, Ex-Instructor/Lecturer,
Government Vocational Training Centre, Gul Bahar, Peshawar APPELLANT.

aiiagiM
;

Government of Khyber Pakhtunkhwa through Chief Secretary, 
. Civil Secretariat, Peshawar and others RESPONDENTS

. :5

MBS
■; ii.

S.No Description of documents Annex Page No

V1. Comments 1-2
•t:. L ■

• 2. Affidavit 3i

,• ;
3. Dismissed from service 4.4.2000 A 4
4. Performance report B 5-7

\
5. Supreme Court Judgment C 8-9

;

!'
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Appeal No.240/2013
Fazal Rahim Khattak, Ex-Instructor/Lecturer,
Government Vocational Training Centre, Gul Bahar, Peshawar APPELLANT.

Government of Khyber Pakhtunkhwa through Chief Secretary, 
Civil Secretariat, Peshawar and others ..RESPONDEN

PRELIMINARY OBJECTIONS:
4^7 Diary Nc 

..DatGd^That the appeal is badly time barred.
That the appellant has no cause of action.

C-;; j That the appellant has got no locus standi.
;;' D- ' That the appeal is incompetent in its present forum.

:; E- The appellant has not come to the court with clean hands.
.;.:iiir:EiSL^That the present appeal is bad in its present form for non-joinder 

' and mis-joinder of the necessary parties.
That this honourable Tribunal has got no jurisdiction to entertain the present appeal.

. A-
B- ★; lit

ACi?ce TrVo^

G-
* *1'.

' Respectfully Sheweth.

FACT.s; ■

1) Conect only to the extent that the appointment of the appellant was purely 
temporarily and stop gap arrangement against the said post.

Para 2 of appeal is incorrect with further clarification that arrear of higher post 

BPS-17 was granted by the apex court in civil appeal No.129/95, Judgment 

dated 11.6.1998, so the appellant already availed the said facility^eneflts, 
however annual increments were not allowed.

./

2)
. I.

= 3)
i .' 'V

Para 3 of appeal is incorrect with further clarification that transfer of the 

Government Servant is part and parcel of service under section-10 Khyber 

Pakhtunkhwa, civil servant Act: 1973. Due to dismal record of service and 

for misconduct of the appellant, disciplinary proceedings were initiated against 

him and being a habitual absentee was dismissed form service on 04.04.2000 

(Annexure- which was challenged in Service Tribunal and matter was 

remanded to the department for de novo inquiry. Due to the dismal record of 

service of the appellant. He was removed from service. Later on the appellant 

re-instated in service on the judgment of this honorable Tribunal on 

11.6.2002.

4) Para 4 of the appeal is incorrect with further clarification that in the 

pursuance of Judgment of Honorable NWFP Service Tribunal dated 

11.6.2002 the disciplinary proceedings/inquiry against the appellant had been 

conducted by the department in accordance with the relevant rules. The charge of 

the appellant’s willful absence from the duty had been proved against him and he 

was awarded the punishment of dismissal from service on 6.2.2003. The order 

was challenged by the appellant in Service Tribunal. The tribunal accepted the 

appeal and set aside the impugned order. In the pursuance of Service Tribunal 

judgment dated 26.4.2007 the appellant was re-instated in service.

,;i*

:

*'!
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5) Para-5 of appeal is incorrect; the appellant mostly remained dismissed from 

service with effect from 2000 to 2007. On his re-instatement on 26.4.2007, he 

was posted at GTVC, Anbar, Swabi, yet he did not mend his ways and mostly 

remained absent from duty on one pretext or the other. His absentee report and 

adverse performance report by the Principal concerned are at Annexure-B. For 

having dismal service record, such cases are usually not deem fit for presenting 

before the DPC. The observation of Honorable Supreme Court of Pakistan in C.P. 

NO.558-P/2017 in this case is that “we note that the very DPC in its meeting held 

on 07.06.2011 apparently did not have full record of service of the

respondent.....”at Annexure-C. The dismal record of service of the appellant has

not been reflected in the minutes concerned rather it has been termed the omission 

of the department for delaying the promotion case of the ex-officer from BPS-14 

to BPS-17.

..

6) Para 6 is incorrect. As explained an above paras. 
Incorrect. As explained an above paras.. ' 7)

■r.

a) Incorrect. The respondents have treated the appellant in accordance with 
law, rules and policy.

Incorrect, the appellant suffered due to his own conduct and dismal record 
of service.

c) Incorrect, as explained in detail in the preceding paras and duly promoted 
as per law.

; d) Incorrect. As explained in preceding paras.

e) Incorrect. The promotion of the appellant comes under provincial 
promotion policy 2009.

^ b)

•>

: ^ In view of the above, it is requested that the instant appeal may be 
dismissed with cost.

RESPONDENT NO.l)
Government of Khyber Pakhtunkh^^ through Chief 
Secretary, Peshawar. <V

RESPONDENT N0.2) __
Secretary Industries, Commerce & Technical 
Education Khyber Pakhtunkhwa Peshawar. \

RESPONDENT N0.3)
Secretary Finance Department* Government of 
Khyber Pakhtunkhwa.

A

RESPONDENT N0.4)
Managing Director KP-TEVTA.
w,.-
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Appeal No.240/2013

Fazal Rahim Khattak, Ex-Instructor/Lecturer,
Government Vocational Training Centre, Gul Bahar, Peshawar APPELLANT.

Government of Khyber Pakhtunkhwa through Chief Secretary, 
Civil Secretariat, Peshawar and others .RESPONDENTS 1

i

AFFIDAVIT

I Shahab-ud-Din Khattak, Legal Coordinator KP-TEVTA, on 

behalf of Khyber Pakhtunkhwa Technical Education & Vocational Training 

Authority Peshawar do hereby solemnly affirm and declare that contents 

of the accompanying reply are true to the best of my knowledge and 

belief.
; i':•

‘.'v

PONENT

r- %

•
Identified by

Adp^Advocate General 
^^ber Pakhtunkhwa.

'I

;
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Better Copy

GOVERNMENT TECHNICAL AND VOCATIONAL CENTRE
ANBAR, SWABI

NO/GTVC/ANBAR/1162 Dated 6-3-2008

To

The Director General,
Technical Education and Manpower 
Training NWFP, Peshawar.

Subject: PERFORMANCE REPORT.

Please refer to your office letter No.DGTE&MT/Estt/4-106/1046 

dated 28.02.2008 on the subject cited above.

In this connections it is submitted that:- 

Mr. Fazali Rahim Khattak, was directed to explain his position 

regarding his absence vide your office letter no.DGTE&MT/Estt:/3-106/572(l) 

dated 7.11.2007 but he failed to do so.

His performance is not satisfactory and remained absent from duty
v;

■; ‘'I

. detail given below:- 

: From_______ To Days Remarks.
15.1.2008
25.1.2008 

: 29.1.2008
2.2.2008
7.2.2008
11.2.2008
15.2.2008
21.2.2008 
28.2.2008

. 29.2.2008
5.3.2008

18.1.2008
26.1.2008

4 Absent
Leave
Absent
Absent
Leave
Absent
Leave
Leave
Leave
Absent
Absent

2
1
1

'r 1
12.202008 2

1
1
1i.,

3.3.2008
6.3.2008

4
. }

1
Total absence 
Total leave

14 days 
6 daysi •*

■imm Report is submitted as desired please.
r-.;

PRINCIPAL
. S . / •

MIS#;?-'

...
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fe^^GOVERNMENT TECHNICAL AND VOCATl
AN BAR, SWAB!

•;?

' / Ai- '

ONALCENTta^^^^^

f-.- V.-. V,.,

• •5>

my > '.'■

SI I
I® ®.':'

' •'-<f .

i: V’

;iP*/GTVC/ANBAR/. /h//p-^ Dated
/

¥4, -> iDhe directory
Technical Education and Mar5>ower Training 
HKBPf peshawar,

absence from JOTYi

•1
Sssi

»•:.'4v?;,7
a\)j6ott

' w * ; ^ ‘ .

:p^t^l06/5432(V3) dated 24-10-2007.
office order EndatiXTo.DTEMT/;' ,'. iKindly refer to your ;■

!‘

eubndtted that Mr.^aaO.© •SahimI •

i^Khattat trade Instructor ^^lated studies 
^^^1^1^20a7^and ie absent from duty till date 

:oentro is not acceptable,
i- '•■

In this connection it is
submitted his arrival report on ^ 

, Therefore his arrivnl report -j
* *«->

. - ' .>i
- -It is further added that there are tTjo suhjoots i, e^rada

at this centre end there is no

;'

4"e@«xd trade practical in each trade
trade inatiuctor Vs at this centre. It is requested that he »iey„, ^

i Bk^1ay-be posted at a station ^*are hl.a servicoB can be utUieed.
SrS-w- -••

iM'-'

:

;;

Thanks*m:-:
f ✓
L-J

f.i
■

r

‘'ij1 5

■ 7
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nppenred in jioraoii luui Imve ptyiiscd the record.

It «eetmi tlu.t 1« IhC fir.il place the verj- service appeal
--ij'

.,;;v: JiSi!?-f:- a.
filld rcHpondent wnn time-barred but the Kliyber 

Pcsbawur (tlio Tribunal), has not

n» per
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\r^ Wm, •nio Bummnty of Iho ACUu ft'oin lt)«0 lo 1999 (uvnlUO.fo m

pap,o-40 ot Uio accord), oliowu UiiU Uio runpomlont In I'i't I" f'"'

promoUon. Whut In U>o citisol ul thin (locuiiwnl

documontn plnccd hctoro Iho 'rrlbunnl hy tliu nppoHnnl

uppurcnlly hna not hccH iiilvarted lo by Iho 'I'rlbunnl In

iillnl thnl In H'o flrat

-I

:v
wcU u»HR

Iho camet1^1
pi

»

rr.
Impuijncd judjjmcnt nnd ll In, llujiiifuro, nnee 

place, tho Tribunal alioulil cunnMor nil Oicno uupccto and then

onUllcmont of Uio rcopondont'orecord lie finding, obout Urn 

promoUon from 31.05.2002.>•
it?

Wo have confronted U»u rcopondont wlUi nil IhoHo 

nopecto and though he hue argued Uio nrnUcr quite ably himHclf 

but cOnccdoD Umt Uio quciiUonu noted above and the nvallnblo 

'Accord beroro Uio Tribunal, npporenUy, woa not conuldercd by Uic 

Tribunal, while pnjjolpg Uio Impugned jutlguient.

In thlo view of Uio mutter, wo allq^y Ihla appeal, act 

UDido the Impugned Judgment dated 1C.10,2017 of the Tribunal 
and remand the matter back to Uio Tribunal for deciding Uic 

oppcol of the respondent afresh, In accordance with low and also 

iconoldcring nil documents Umt have been filed by the parties 

* before it As the matter la quite old, it la expected that Uie Tribunal 
ehall decide the appeal wlUiln d period of three monUia.
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VAKALAT NAMA
720NO.

IN THE COURT. OF \cp _ 

^ iW—‘
i

(Appellant)'
(Petitioner)
(Plaintiff)

VERSUS '

lA?OnixA.^ (Respondent)
(Defendant)

A—j ^er
tA^'I/We

Do hereby appoint and'constitute M.Asif Yousafzai, Advocate, Peshawar, 
to appear, plead, act, compromise, withdraw or refer to arbitration for me/us 
as my/our Counsel/Advocate in the above noted matter, without any liability 
for his default and with the authority to engage/appoint any other Advocate/ 
Counsel on my/our costs.

I/we authorize the said Advocate to deposit, withdraw and receive on my/our 
behalf all sums and amounts payable or deposited on my/our account in the 
above noted matter. The Advocate/Counsel is also at liberty to leave my/our 
case at any stage of the proceedings, if his any fee left unpaid or is 

outstanding against me/us.

720Dated
( CLIENT)

ACCEPTED

M, ASIFYOUSAFZAI
Advocate

Syed Noman Ali Bukh 

Advocate
Attested

M. ASIFYOUSAFZAI
Advocate High Court, 
Peshawar.

OFFICE:
Room No.l, Upper Floor, 
Islamia Club Building, 
Khyber Bazar Peshawar. 
Ph.091-2211391- 

0333-9103240

\
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MB>?A^LI RAHIM KHATTjg,

f Kaaie of Officer. Period of ACils Iniaber Of jterorts
I VoGood Good Avre; Adverset

Tt Year Contents« i Mlsain^
2 3 4 5 6 7 8( t 9

T

- Pazli Rahim ^attek. 
lor Instructor,

14-07-1960 to 
31-12-1999.

Nil 06 11 1995 1— Initiative iS: drive
2- 3uitabili-uy for 

promotion
B.AvgL*
Not y 
fit f 
prono 
ion.
The

I
\
x'

3-General ReaarkM; -
Official is an habitual 
abscaunder. Ho remains abse. 
vathout any prior infoimati'<^ 
He is very mucn irregular i' 
talcing the classes.

1998 1- G^eral Remarica:- Being 
non local he is the least 
interested in his duty at 
this station for vdiich he h; 
been using medical grounds ; 
a tactics for medical leave.

were

*

The aboVe reauilca 
^retained.1

1999 1- General Remark* a:.. _ Ho 1:
not doing dutypinctually & 
often remained absent from 
duty during the year. He hi 
been warned several times bv 
the resiat ^ras nil.

r-
h.
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