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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

!

"’.'

;‘;{; - ’ Serwce Appeal No 240/2013

} i Date ofInstltutnon ..~ 08.01.2013
i ‘  Date ofDec1suon ..~ 20.10.2021

Fazal Raheem Khattak, Ex-Instructor/Lecturer GTVC, Gulbahar, Peshawar 4 i
: (Appeliant) ' B

VERSUS

The Government of Khyber Pakhtunkhwa through Chief Secretary, Civil Secretariat,
Peshawar and three others. (Respondents)

MR. SYED NOMAN ALI BUKHAR ‘
Advocate For Appellant

MR. RIAZ KHAN PAINDAKHEIL,
Assistant Advocate General For Respondents No. 1.to 3

MR. ALI GOHAR DURRANI,

Advocate 4 For Respondent No. 4
ROZINA REHMAN : MEMBER (JUDICIAL)
ATIQ-UR-REHMAN WAZIR MEMBER (EXECUTIVE)
JUDGMENT
ATIQ-UR-REHMAN WAZIR MEMBER (E):- Brief facts of the case are

that the appeliant was appointed as Junior Instructor (BPS 14) agalnst the post of
| senior instructor (BPS 17) on 17-06-1980. Later on, the appe!iant was ‘re-
appointed on regular basis in BPS-14 on 24-10-1987. The appellant spentl most of - iv .-*’j
his service tenure in Iitigatilon on various issues p'qrtaining to. his séfvice. Sinée_the | * E
appellant was serving against the post of s'enidr instructor (BPS-17), ~hené‘_é he

approached this tribunal for grarit of BPS-17 ever since his appointment* and

regularization as such, but did not find favor vide judgment of this tribunal dated




27-07-1994, thereafter- thé§a~pp'elljant approacﬁed ﬁhe apex court in Civil Apbeal No.
129/1995, which was partfa"nyfafldwed vide judgment dated 11-06-1998 and the
appellant was allowed benefits 01; BFS—17 from the date of appointment till paslsing
of the judgment. The appellantlwas removed from service on the allegations of
absence from duty vide order dlated 04-04-2000, which order was challenged by
the appellant in this tribunal in service appeal No 2188/2000 and which was
decided in favor of the appellanf vide judgment dated 11-06-2000. Once again the
appellant was dismissed from 'servi'ce order dated 06-02-2003, which too was

challenged by the appellant before this tribunal in service appeal No 400/2003 and

the same was .also allowed vide judgment dated 26-04-2007 and the appellant was
re-instated in service. In the meanwhile, juniors to the appeI'Iant were promoted to
the next grade, therefore after re-instatement into service,| the appellant made

series of applications to the department for his promotion to the post of instructor

(BPS-17) with effect from the date his juniors were promoted, which was not
acceded to. The respondents at a belated stage promoted the appellant on 07-06-
2011, but by the time the appellant retired on 16-06-2011 and his promotion

notification was issued on 0;9-07-2011. Feeling aggrieved, the appellant filed

\/J ental appeal for antedation of his promotion with effect from 31-05-2002,

but the same was not decided within statutory period, hence the appellant filed

service appeal in this tribunal in service appeal No 240-2013, which was allowed

vide judgment dated 16-10-2@17, against which the respondents filed CPLA in the
Supreme Court of Pakistan inf CA No. 16/2020. The supreme court of'Pakista‘h s;et
aside judgment dated 16-10-[':2017 of this tribunal and remand the matter back to
this tribunal for deciding the appeal afresh, in accordance with Iaw and to consider

the time limitation as well a$ the documents (ACRs) pertaining to his fitness for

promotion at that particular time vide judgment dated 23-04-2020.

02. Learned counsel for the appellant has confined >his argu'fnents to the

extent of time limitation and fitness of the appellant for promotion with respect to

t
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ACRs of the appellant. On the :fg%l;’estion “o-f ilmltatlon, the learned counsel have
referred to the judgment's‘ of the apex‘ : :(.:;)'Lin;?-and argued| that in cases of
promotion, pay and other emoluments, limitation would' not foreclose rights of the-
appellant already accrued to him. Reliance was placed on judgments reported as
2007 PLC (CS) 1267 and 2002 PLC (CS) 1388; that in light of the above-referred
judgments, the issue of limitation was undisputed before this tribunal in judgment
dated 16-10-2017, hence was not touched. On the question of service record
pertaining to his ACRs, the learned counsel added that as per law énd rule, ACRs
containing bad entfies are mandated to be communicated Ito the civil servant, but
in éase of the appellant, no such communication was made with the appellant;
that respondents had delayed'promotion of appellant without any justification,
which they had already conceded in their comments and for which the appeliant _
shall not suffer. Reliance was placed on 1979 SCMR 515; that otherwise, case of

the appellant is based on genuiné reasons, which was already allowed by this

tribunal on merit, hence keeping in consideration this aspect] the appellant may be

| allowed ante-dat omotion.
03

. Learned Assistant Advocate General for the respondents assisted by
counsel for respondent No.4 contended that promotion of the appellant vide order
dated 09-07-2011 was made with immediate effect fin light of provincial
government promotion policy 2009, where promotions are always made with
immediate effect and not with retrospective effect; that promotion is not a vested
right of employee, rather it is required to be earned in a prescribed manner; that
promotion of the appellant was delayed due to his dismal service record and such
cases having bad entries in record are usually not deem fit for prese_ntiAng before
the departmental promotion committee;'that the appellant had adverse entries in

his annual reports, hence his case had not earned from the promotion committee;

that the appellant preferred departmental appeal with delay of 18 months and it is |




a well settled legal prop05|t|on that when departmental appeal before appellate

authority is barred by t;me the service appeal before this trlbu

nal is incompetent.

04. We have heard learned counsel for the parties and |have perused the
record.
05. Arguments of the learned counsel for the appellant with regard to the

question of limitation hold force, as the Judgments so referred have very clearly

demarcated such limits and declared that no limitation would run in case of

promotion, hence we assume that departmental appeal of the appellant though

late, but in light of the judgments of the apex court, limitation would not hit the

instant case. The question of adverse remarks in his annual

reports was placed

before the respondents, but they fail to prove that any adverse remarks were ever

communicated to the appellant. The Supreme Court of Pakistan in its judgment

reported as 1996 SCMR 850 have held that non communication of adverse

remarks made authenticity of such remarks completely ineffective and on the basis

of such un-communicated remarks civil servant could not be subjected to any

adverse order. We have observed that respondents on one hand claims adverse

\/‘[ entries-+TACRs of the appellant and on the other hand, had

promoted him with

the same adverse entries and the respondents, when confronted with such

question, as to what happened to such entries, when he was promoted to next

grade, were unable to respond. The respondents were alse confronted to the

minutes of departmental prorhotion committee with respect to promotion case of

the appellant, wherein it has been conceded that the delay oc
indifferent behavior on part of the respondents. Relevant port

reproduced as under:

curred purely due to

on of the minutes is

"That the promotion case of Mr. Fazal Rahim Khattak, Junior !nsfructor (Related

Studies) BPS-14 could not be timely placed before the dep

artmental promotion

committee and the official is now reaching the age of superannuation on 16-06- -

2011. It could be a inadvertent omission or typical example of human apathy and

indifferent behavior on part of staff of DG/TE office)

As per ,browha’a/



\A/ mw_g,wfjastiﬁcation to blame the appellant for delay

5

government policy conta/'ned in circular No SOR-I (S&GAD) I-29/75 Dated 13-04-

1987, cases of inadvertent omission due to clerical error or plain negligence are

to be considered for promotion as soon as the mistake comes

06. In the minutes so recorded, there is no mention of an
or any other deficiency, rather the committee had admitted th

to the appellant. We have observed that since his appointment,

to notice.”
y adverse remarks,
at injustice is done

the appellant is on

legal battle with the respondents and from 2000 onward, the appellant was twice

dismissed from service and due to prolong litigation, the respondents developed

grudge against the appellant, hence was kept deprived of

promotion at the

relevant time and finally when they realized that something wrong were done to

- the appellant, they promoted him but by the time, the appellant retired from

service a few days before promotion. The delay in making promotion had occurred

entirely due to slackness of respondents, for which the appellant shall not suffer.

Reliance is placed on 1997 SCMR 515 and 2007 SCMR 1355. Withholding or

delaying the process of promotion would neither entitle the respondents to agitate

the plea of limitation nor such delay could deprive the appellant from claiming his

right for consideration for promotion, as they themselves have committed delay,

| Contention of the

appellant to the effect that he may be granted pro-forma promotion from the date,

his juniors were promoted, hold force, as the Supreme Court of Pakistan in its

judgment reported as 2010 PLC (C.S) 760 has held that civi

I| servant would be

eligible to be considered for promotion, when substantive vacancy in promotion

quota was available. Supreme court of Pakistan in another judgment reported as

1996 SCMR has held that where a civil servant who was

not considered for

promotion subject to any order made by competent authority|in that behalf for

purpose of inter se seniority in the higher grade, would be deemed to have been

promoted in the same batch as his juniors, thus maintaining seniority of his batch-

mates. On the same analogy, the appellant is also entitled to

the date, his juniors were promoted.

be promoted from
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07. We are of thé considered opinion that delay in promotion of the apprellant
was intentional showing ﬁaiaﬁde on pa& of theirespondents. The appellant as-per
law deserve to be promoted from the date, his juniors were promoted. In view of
the foregoing discussion, the instant appeal is accepted, the appellant stands
promoted to the post of Instruttor (BPS-i7) with effect from|the date, his juniors
wereA promoted alongwith all back benefits. Since the appellant is retired from
service, hence, he is granted pro-forma promotion with all back benefits froﬁ the
date, his juniors were promoted. Parties are left to bear their own costs. File be

consigned to record room.

ANNOUNCED
20.10.2021

(ATIQ UR REHMAN WAZIR)
MEMBER (E)
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20.10.2021 Learned counsel for the aﬁpellant present. Mr. Riaz Khan .

Paindakheil, Assistant Advocate General for respondents present.

Vide our detailed judgment of today, separately placed on file, the
instant appeal is acceptéd, the appellant stands promoted to the post of |
Instructor (BPS-17) with effect from the date, his juniors were promoted

alongwith all back benefits. Since the appellant is|retired from service,

hence, he is granted pro-forma promotion with all back benefits from the
-date, his juniors were promoted. Parties are left to bear their own costs.

File be consigned to record room.

ANNOUNCED
20.10.2021

(ATIQ-UR-REHMAN WAZIR)
MEMBER (E)
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14.10.2021 | _ AppelfantWith counsel present.

: . vl e
R . N ad e G ,‘v»g,,!r;&’..

Muhammad “'Riaz- Khan Paindakheil |learned Assistant
Advocate General and Ali Gohar Durrani Advocate, Legal Advisor.

for respondents present.

Arguments heard. To come up for order on 20.10.2021

before D.B.
g-Ur-Rehman Wazir) (Rozina‘Rehman)
Member (E) - Member (J)

v AN rATACKY

hi



08.10.2021 None present on behalf of the appeliant. Mr.\.
Kabirullah Khattak, Add. AG for the respondents present. :

The appeal was fixed for 09.09.2021 but was
adjourned due to strike of the Lawyers for 25._10.'2021,
hbwever, oh application of the appella'n't, the appeél was
refﬁxed for a short date tod_ay but appellant absentéd is
not in attendance. Let this appeal, on 25.10.2021 i.e the
date of already fixed pefore the D.B.

¥

)

!z‘ * M
(Mian Muhammg%/ Chairman

Member(Executive)

13.10.2021 ' Appellant present with counsel. -

Kabir Ullah Khattak learned Additional Advocate General

for respondents present.

As per preceding order sheet, this appeal waé'fi)ked for

- 25.10.2021. However, today, Reader of the Court informed that this
appeal was fixed for early hearing in view of the request of the
 appellant. But notice of early fixation of the case was not served
upon the Legal Advisor of the respondents. Legal Advisor of the
respondents was called and was informed in respect of the date of
hearing fixed for today who requested for adjournment till tomorrow.
Th'erefore,A case is édjourned for 14.10.2021 for arguments before

D.B.

(Atig-Ur-Rehman Wazir)
Member (E)
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26.07.2021 Appellant alongwith his counsel Mr. Té'imur Ali Khan,
Advocate, present. Mr. Muhammad Adeel Butt, Additional
Advocate General for official respondents No. 1 to 3 present. Mr.
Shahab ’Khattak, ‘Coordinator for respondent No. 4 present and
requested for adjournment on the ground that lgarned counsel
for respondent No. 4 has proceeded to his hgése being not

® — TS o LW o XU EIP R P v T T =
feeling well. Vast -opporiunitys gsvcn"A&:_gmgd?"cs;cwegrz:;‘cn
N e e o e

f&;gyme-t:zog.‘(il;eghe D.B. on 09.09.2021.

(ATIQ-UR-REHMAN WAZIR) . (SALAH-UD-DIN)
MEMBER (EXECUTIVE) v\ MEMBER (JUDICIAL)
. ..
09.09.2021 Appellant in person present.

Kabir Ullah Khattak learned Additionél AG for
respondents present.

Lawyers are on general strike. Therefore, case is

adjourned. To come up for arguments on 25.10.2021 before
D.B. '

C

(Rozina Rehman) , Chigirman
Member (J)



29.06.2021 -

13.07.2021

| Appellant alongwith his counsel present. Muhammad
Rasheed, Deputy District Attorney for kesponden't‘s"'No. 1to3
and Mr. Shahab Khattak, Legal Advisor for ’respon-dent No.4
_present. L

We being Members of Larger Bench, remained busy in -

" hedring arguments:“in -the2appeals fixed before’ the.'.Larg'er. _

Bench, therefore, arguments in the instant appeal could not |
heard. Adjourned. To come up for arguments be_fcir'é the D.B .
on 13.07.2021 o

(ATIQ-UR-REHMAN WAZIR) (SALAH-UD-DIN) .
MEMBER (EXECUTIVE) MEMBER (JUDICIAL) -

~ Appellant in person present. Mr. Asif Masood Al Sh‘ah',
Deputy District Attorney for the respondents present. = .
Appellant sought adjournment on' the ground that his
counsel is not available today due to strike of - Lawyers :
Adjourned. To come up for arguments before the DB on:

26.07.2021.

(ATIQ-UR-REHMAN WAZIR) (SALAH UD DIN)
'~ MEMBER (EXECUTIVE) MEMBER (JUDICIAL) -
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31.05.2021

§
Application for eérly héaring has been put up by the
Reader with file.
It is evident from the order dated 19.03.2021 that the
matter was remanded by the Apex Court 6n 23.04.2020 with the
directions to conclude the appeal within three months,

unnecessary delay, therefore, is to be avoided at all costs. The

resbondents were réquired to submit requisite reply within 10

days. The next date was fixed for 12.04.2021 before th'e, D.B. But

on the very next date; the proceedings could not take place due |

to the COVID, 19 issue and the case was adjourned for
27092021

Irrespective of the adjournhent due to COVID issueé, the
respondents were required to submit the requisite reply within
10 days from 19.03.202’b'ut tﬁey failed. The date of hearing is

changed from aiready fixed date to the new date as 29.06.2021.

The respondents be given notice of changed date with the

direction to submit the requisite reply in light.of order within 10

days on receipt of notice of new date.

Chairman




W/m// 257 M(ﬂ miﬁ

j ) 2024 - . Due to summer vacation, case is adjourned to

19.03.2021

42

74-.3.2021 for the same as before.

Appellant alongwith counsel and Mr. Abdul Latif, Section

“Officer for respondent No. 3 alongwith Mr. Muhammad Rasheed,

Deputy District Attorney for the respondents present.
Learned Deputy District Attorney requests for time to

prepare reply/para-wise comments on behalf of respondents No.

‘1, 2 & 4. The representative of respondent no. 3 also made a

similar request. This matter has been remanded by the Apex
court on 23.04.2020 with the directions to conclude the. appeal

within three months. Unnecessary delay, therefore, is to be

. avoided at all costs. The respondents shaII submit requisite reply -

within 10 days. To come up for arguments on 12.04.2021 before

D.B. . aZ:/—/

-""—_—J—A :
(SALAH-UD-DIN) | :
MEMBER (JUDICIAL) CHAIRMAN

o | R
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126.10.2020 | Propef DB is “on Tour, therefore, the case is
‘ adjourned for the same on 13.11.2020 before D.B.

13.11.2020 ! Appellant in person present.

Usman Ghani learned District Attorné_y for respondents

present.

'Lawyers' are on general strike, therefore, case is

adjourned to 01.01.2021 as per request of appellant, for

(Mian Muham (Rozina Rehman)
Member (E) : ‘Member (J)

hearing bef B.




16.09.2020 “Nemo for appellant.-

© Mr. Muhammad Jan learned Deputy‘Distriét Attorney
for respondents present. Legal Advisor of respondent

No.4 present.

Notice be issued to appellant and his counsel for
arguments on 30.09.2020 before D.B. Record shows that
adjournment was granted to the appellant on the -
preceding date subject to cost but today he is absent and
failed to produce his counsel as well, therefore, case is
adjourned subject to payment of cost of Rs._2000/- to be
paid by the appellant on the next date. |

(Atiq ur Rehman Wazir) (Rozina’Rehman)
Member (E) ‘ Member (J)

30.09.2020 Appellant in person present. Mr. Muhammad Jan, learned

-

Deputy District Attorney alongwith Sajid Superintendent
representative of respondents are also present. |

In the pursuance of the second call make in the instant
appeal by this Bench appellant appear and submitted that
his counsel is busy in the Hon'ble Peshawar High Court,
Peshawar and cannot attend this Tribunal. Requests for
adjournment. The request is acceded, however, appellant is
directed to make arrangement for the payment of cost of Rs.
2000/- to the opposite party. Adjourned to 26.10.2020 on
which to come up for arguments before D.B _ =

(Atig-ur-Rehman Wazir) (Muhammad Jama
Member(E) ~ Member (J)



122.07.2020 : Appellant alongWIth counsel, ‘Mr. Sajid Superintendent for

respondent No. 3 alongwnh Mr. Muhammad,Jan DDA for s

respondents No. 1 to 3 and Mr. Shahab Khattak,; Advocate for
. respondent No. 4 present. ‘ ' '

It was informed that learned senior counsel for
respondent No. 4 had to ieave in pursuance to an emergenty '

call. Request for adjournm'ent is, therefore, made.

Being an old matter of the year 2013, instant case is
adjourned to 11.08.2020 for arguments but as last chance for all

the parties.
(Attrq UW Ch&l&%
- Member :
11.08.2020 " Due to summer vacations case to come up for the same on

02.09.2020 before D.B.

- 02.09.2020_ S Appellant in person present. Mr. Kabindlah Khattak,
Additional Advocate General for respondents alongwith
Sajid, Supdt for respondents No. 1 to 3 -and Mr. Shahab
Khattak, Advocate for respondent No.4 present.

Appellant requests for adjournment as his counsel is
busy before the august Supreme Court of Pakistan.. On the
previous date of hearing last chance was given to the parties
but today the appellant again seeks adjournment. Further
adjournment will be granted subject to cost =3’ payment of

* Rs.1000/- which shall be borne by the appellant.
~ Adjourned to 16.09.2020 for arguments beforf: D.B.p~

for

hammad Jamal

Member (E)



29.06.2020 Appellant present in person:

Mr. Muhammad Jan learned Deputy District Attorney for the

respondents present.

FQrmér requests for another adjournment as his learned céunsel
is engaged before Hon’ble Peshawar High Court in various cases
today. Another chance is given with direction to argue the case in
the light of dlrectlons by the August Supreme Court of Pakistan
for decision by the Tribunal within three (03) months. Spate |

copies provided today.

Adjourned to 16.07.2020 before D.B.

(Mian Muhamfnad)
Member(E)

16.07.2020 Junior counsel for appellant present. |

Mr. Muhammad Jan learned Deputy District Attomey

f01 the respondents present.

Junior counsel for appellant subm1tted appllcatlon for

adjoumment allowed. To come up for argument% on

22.07.2020 before D.B. }

W i
(Attiq ur Rehman) (Rozina Rehman)
Member (E) ~ Member (J)
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Fazal Raheem

17.06.2020 - Appellant in person present. Mr. Muhammad Jan
learned Deputy District Attorney for the respondents

present.

Former requests for adjournment as his leaned counsel
is engaged before Hon’ble Peshawar High Court in various

cases today.

Instant matter has been remitted by August Supreme
Court of Pakistan for decision by this Tribunal within three
(03) months. The appellant is therefore, required to pfovide

spare copies of the brief as per rules within 10 days.

* Adjourned to 29.06.2020 before D.B.

) |

Member * Chair an‘

‘ A ¢ ' 4 j f
- . } o D B --"‘ﬁ" -~ f::’ :-— ;—-;‘ L .: . .A"\A‘: - - e J‘. ~-«“"] ':\\- J‘T» .“" - 6{“‘



§

13.05.2020 Appeal received from August Supreme Court of Pakistan
vude order dated 23/04/2020 in (C.A No 16/2020. Assigned to
DB forfmal hearing/disposal on. 17/06/2020

Notices to the parties be issued accordingly

Chairman

I

r——ta
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No_ []°) /ST Dated // =2 S 12020
To,
The Registrar,
. Supreme Court of Pakistan,
Islamabad.
" Subject:- CIVIL APPEAL NO.16 OF 2020.
Dear Sir,

I directed to acknowledge the receipt of your letter No. C.A.16/2020-
SCJ dated 02.05.2020 along with its enclosure. ‘

Encl. As above.

KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR.
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Ch: 9214461 _ . -
Fax: 9220406 = ~No. C.A.16/2020 - SCJ |
o ‘ SUPREME COURT OF PAKISTAN
et ’ ' Islamabad, dated: :

From
The Registrar,
Supreme Court of Pakistan,
Islamabad,

To |
The Registrar
K.P.K. Service Tribunal,
Peshawar

Subject: CIVIL APPEAL NO.16_ OQF 2020
Government of KPK through Chief Secretary: C1v11 Secretarxat Peshawar &
others
‘ VERSUS
Fazal Raheem Khattak
On appeal from the Judgment/Order of the K.P.K. Serv1ce Tribunal,
Peshawar dated 16/10/2017 in Appeal.240/20213

Dear Sir,

In continuation of this Court's letter of even number dated 16.02.2020, I am
directed to enclose herewith a certified copy of the Order of this Court dated 23/04/2020

allowing and remanding the above cited case in the terms stated therein for information

and further necessary action.

I 'am further directed to return herewith the original record of the Service

Trlbunal received V1de letter No. 222-01/ST dated 22.01 .2020.

The operative part of the Order is reproduced hereunder:-

"...As the matter is quite old, it is expected that the Tribunal shall decide
the appeal within a period of three months "

Please acknowledge receipt of this letter alongwith. its enclosure

~ immediately.

1
Yours faithfully,
Encl:  Order

O/Record | | | - Q\\;\,\\
: | o (MUHAMMADQ)}I

NAHID MEHMOOD)
ASSISTANT REGISTRAR {IMP)
FOR REGISTRAR
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‘ SUPREME COURT OF PAKISTAN.
(Appellate Jurisdiction)

i . ! . - EE

Lo ¢ PRESENT:
Mr. Justice Gulzar Ahmed, CJ
Mr. Justice Ijaz ul Ahsan

C.A.No.16 of 2020 0

[Against the judgment dated 16.10.2017, passed by the Khyber Pakhtunkhwa
Service Tribunal, Peshawar in Appeal No.240 of 2013] '

o

Government of KPK through Chtef Secretary, o
Civil Secretariat, -Peshawar & others.’ ...Appellant (s}
Versus

'Fazal Raheem Khattak. . ...Respondent(s)

i , S T, v

For the Appellant (s) Mr. Atif Ali Khan, AddLA.G. KP
' Shah Riaz, A.D. Litigation, TEVTA.

Respendent : In person.
Date of Hearing 1 23.04.2020

‘" ORDER

vt 0w Gulzar ‘Ahmed, €J.— We have heard the learned

counsel for the appellants so also the respondent, who has

appeared in person and have perused the record.

2. " It seems that in the first place the very service appeal

filed by the respondent was time-barred but the Khyber
___.--"""—-—\__

‘Pvakhtunk_hwa Service Tribunal, Peshawar (the Tribunal), has not

dealt with this issue in the impugned judgment. Fﬁrther, as per

the counsel for the appellants, considerable record has been placed
‘ .
before the Tribunal showing that the respondent’s service record

has not been up-to the mark and in his ACRs, it was mentioned

that he could not have been granted promotion from the year

2002 for that there have been adverse remarks/ reports against

him' and 'the said adverse remarks/ reports were never challenged




1-C.A.No.16 of 2020

i

by him. The summary of the ACRs from 1980 to 1999 (available at

page-40 of the record), shows that the respondent is not fit for
promotion. What ._;is the effect of this document as well as other
documents placed before the Tribunal by the appellant, the same
apparéntly has not been adverted to by the Trlbunal in the

impugned judgment and it is, therefore, essential that in the first

place, the Tribunal should consider all these aspects and then

record its finding about the entitlement of the respondent’s

M - e et

promotion from 31.05.2002.
~———
3. . We have confronted the respondent with all these

aspects and though he has argued the matter quite ably himself
but concedes that the questions 'noted above and the ave-lilable.
record before the Tribunal, apparently, was not considered‘by' the
Tribunal, while passing the impugned judgment.

4, In this view of the matter, we allow this appeal, set
aside the impugned judgnient dated 16.10.2017 of the Tribunal
and remand the matter. bagk to the Tribunal for deciding the

appeal of the respondent afresh, in accordance with law qu. also

—_—— >

considering all documents that have been filed by the parties
e e f

before it. As the matter is quite old, it is expected that the Tribunal
w‘\

shall decide the appeal within a period of three months,
‘__‘_—”__,_.m‘

— -

L ——

Bencht

23,04.2020°,

Rubhant+/
F

-
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42 ORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL PESHAWAR. -

Appeal No. 240/2013

Date of institytion ... 08.01.2013
Date of Decision ...  16.10.2017
Fazal Raheem Khattak,

Ex-Instructor/Lecturer,
GTVC, Gulbahar, Peshawar.

(Appellant)
VERSUS
1. The Govt: of Khyber Pakhtunkaa through Chief Secretary, civil Secretariat,
Peshawar, and 3 others. '
: ‘ (Respondents)
MR. KHAEID REHMAN, o
Advocate --- For appellant.
MR. MUHAMMAD JAN,
Deputy District Attorney For respondents.
\ Al MR AHMAD HASSAN, MEMBER(Executive)
W/ MR.MUHAMMAD HAMID MUGHAL ... MEMBER(Judicial)
3 : JUDGMENT

AHMAD HASSAN, MEMBER.- Arguments of the learned counsel for the

parties heard and record perused.

e

FACTS | ’

2. .. The brief facts are that vide impugned notification aéted 09072011, tf)é ‘

appellant was promoted to the post of 'Instructor/ Lecturer (Related

Studies)(BPS-17) w.e.f 07.06.2011 instead of 31.05.2002 and that too without

- arrears of pay and other connected service benefits. The appellant filed

departmental representative but the same was not decided within the statutory

period of 90 days, hence, the instant service appeal.

R R
RE
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ARGUMENTS

3. The learned Counsel for the appellant argued that having been entangled
in protracted litigation the appellant was deprived of his promotion to BPS-17
in time. The period in which he was engaged in litigation, juniors to the

éppellant were promoted to BPS-17 vide notification dated 31.03.2001. Upon

reinstatement time and again through applications/representation he agitated .

the issue of his promotion to the post of Instructor/Lecturer (rglated' studi.es'
BPS-17) but to no avgil. Thereafter in pursuance of meeting of DPC held on
07.06.2011 the appellant was recommended for I;romotion to BPS-17 w.e.f the
date of holding of DPC meeting i.e 07.06.2011. However, on reaching the age

of superannuation the appellant retired from service on 16.06.2011 but

‘promotion was notified vide notified dated 09.07.2011. He further argued that

the appellant was eligible for promotion w.e.f 31.05.2002 the day when his
Juniors got prorhotion to BPS-17. The appellant cannot deprived of his .right of
promotion from the due date due to negligence of respondents, hence,
impugned notification dated 07.06.2011 is illega] and the appellant is entitled

for antedate promotion. The case of the appellant is not governed under the

- Promotion Policy of 2009, as it relates to 2002 and the policy in hand cannot

be given retrospective effect. Reliance was placed on 2007 SCMR 1355, 2010

PLC (C.S) 760 and 2014 PLC (C.S) 585.

4. On the other hand the learned DDA argued that though right of filing of

written reply by the respondents was closed by this Tribunal on 02.03.2017 and

- representation of the department was also not present during the h‘earing of the

case. However, the learned DDA while assisting the court argued that on

account of absence from duty disciplinary proceedings were initiated against



e
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€ appellant and major penalty of dismissal from service was imposed on him
yide impugned order dated 06.02.2003. Thereafter upon acceptance of his
r;lppeal- he was reinstated in sex;vice. He was rightly promoted by the
respondents-department vide order dated 09.07.2011. According to instructions
of tlhe' Provincial Government promqtion is always made with immediate effect

and it is not a vested right of a civil servant. His .case was dealt with by the

respondents under Promotion Policy of 2009. Reliance was placed on 2005

~ SCMR 1742 and judgment of this Tribunal dated 15.09.2017 passed in appeal

no. 935/2015.

CONCLUSION.

5. A careful perusal of the entire record would reveal that appellant due to

prolong litigation spread over period of more than one decade was deprived of

his legitimate right of promotion at the relevant time. This is further

corroborated by para one of the minutes of the DPC meeting held on

07.06.2011, wherein his case of promotion to BPS-17 was cleared/ approved
A by the competent forum. Relevant portion is reproduced below:

“That the promotion case of Mr. Fazli Rahim Khattak, Junior
Instructor (Related Studies) BPS-14 could not be timely
placed before the Departmental Promotion committee and the
official is now reaching the age of superannuation on
16.06.2011. It could be an inadvertent omission or .a typical
example of human apathy and indifferent behavior on the part
of staff of DG/TE office. As per Provincial Govt. policy
contained in circular no. SOR-I(S&GAD)1-29/75: dated
13.04.1987, cases of inadvertent omission due to clerical error
or plain negligence are to be considered for promotion a soon
as the mistake comes to notice.”

The respondents utterly failed to come up with any solid justification for
deliberate/intentional delay in promotion case of the appellant. It is a well

settled legal proposition that whenever the promotion of a civil servant is



L
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' :(;I'm(;yed for want of certain deficiencies or any (‘)ther reason not attributable to
him he cannot be deprived of the promotion from the date of when he become
“eligible for the same. As his case dates back to 2002 so sanity demands it
should not be dealt witﬁ under the Promotion Policy of 2009. The said policy
cannot be applied retrospectively. Attention is also invited to circular dated
13.04.1987, wherein the word “inadvertent” is mentioned but in this case it
was an “advertant deliberate/intentional act” on the part of the respondents to
‘deprive the appellant of his right‘of promotion to BPS-17. In 2010 PLC (C.S)

760 Supreme Court of Pakistan held that:-

“Promotion---delay---legitimate expectancy, principle of —
Civil servant was not promoted despite availability of.
vacancy---Service Tribunal allowed the appeal filed by -
civil servant and directed the authorities to consider him
for promotion from_the date when he became eligible for
the post as there was vacancy available then---validity---
State functionaries were mandated to act with" certain

amount of reasonableness---Such canon of due process of
law_was not observed in_processing civil “servant’s
promotion matter-—having acquired requisite experience
and having authored number of articles required for post
in question, the civil servant had legitimate expeéta_ncy for
) the post in__question-—-Judgment passed by Service
d Tribunal was neither against the rules nor the law
% declared---Civil servant was eligible to be considered for

promotion when substantive vacancy in promo_tion quota
was available.”

6. Similarly this issue has also beeh dilated and decided in 1985 SCMR

1158, 1997 SCMR 515, 2013 SCMR 544, 2017 SCMR 399, 1998 PLC (C.S)

980 and 1997 PLC (C.S) 197. So far as jﬁdgment of this Tribunal dated

15.09.2017 passed in service appeal no 935/2015 is concerned, it is not simila_r\

to the case of the appellant. It is clarified that Mr. Habib Ullah Jan, Range \
Officer, Wildlife (BPS-16) was promoted on acting charge basis on 19.12.2013 \
and regular promotion was notified on 12.03.2015 with immediate effect. He | : \

sought antedate promotion w.e.f. 01.07.2014 (the date on which the post was
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'cr‘c:é\atéd).- Request of the appellant was not considered as the post against which
he was promoted on acting charge basis was reserved for initial recruitment
through Public Service Commission. In case he was given antedate promotion
then many-ofﬁcers appolinted through initial recruitment between 1.07.2014
and 12.03.2015 shall become junior to the appellant. Similarly reference made

to the case of Mr. Ibbal Hussain Khattakin the said judgment is quite relevant

and can also be attracted in the case of the appellant. In this case the august

~ Supreme Court of Pakistan upheld the decision of this Tribunal regarding

antedate promotion.

7. In view of the foregoing, the instant appeal is accepted and promotién
case of the apbellantW of Instructor/Lecturer (Related
studies) (BPS-17) w.e.f 31.05.2002 instead of 07.06.2011. Howevér,if needs to
be mentioned that this T.fibuna;I vide judgment;dated 26.04.2007 while
ﬁccepting service appeal bearing No.44/2603 carlier filed by the appellant,
directed that the period intervening the péésing of order dated 06.‘2‘.2003 of
dismissal of the appellant from .service and his reinstatement in service i.e

26.04.2007 shall be treated as extra-ordinary leave (leave without pay). Parties

are left to bear their own cost. File be consigned to the record room.

AHMAD HASSAN)
é? e MEMBER
o~
(MUHAMMAD HAMID MUGHAL)
MEMBER

ANNOUNCED
#16.10.2017




06.10.2017

12.10.2017

Order

16.10.2017

Counsel for the appellant and Mr. Muhammad Jan, DDﬂ}
for respondents present. Arguments heard. To come up fo: order

on 12.10.2017 before D.B.

(AHMAD HASSAN)
e . MEMBER

<o \

[ 2"

(MUHAMMAD HAMID MUGHAL)

MEMBER . o

B R N

Counsel for the appellant and Mr. Muhamx‘nad}}an, DDA
for respondents present. Due to rush of judicial work order could
not be announced. To come up for order on 16.10.2017 before

D.B.

MEME\R

@ yd (AHMAD Hxx SSAN)
o

.i‘

(MUHAMMAD HAMID MUGHAL) ! Lo
MEMBER

il
v

[y - Xl

Counsel for the appellant and Mr. Muhammad Jan D‘| ‘A for

respondents present. Arguments heard and record perused

Vide detailed judgment of today of this Tribunal placed on fi * the
instant appeal is accepted and promotion case of the' appellan: ‘be
considered for the post of Instructor/Lecturer (Related studi\'ééf) (BPS-17)

3

w.ef31 .05.2002 instead of 07.06.20 11 However it needs to be mentione. ¥,

appeal bearing No.44/2003 earlier filed by the appellant, directed that the
period intervening the passing of order dated 06.2.2003 of dismissal of the
appellant from service and his reinstatement in service i.e 26.04.2007 shall
be treated as ‘extra~0rdinary leave (leave without pay). Parties are left to

bear their own costs. File be consigned to the record room.

v

that this Tribuna] vide jnagment dated 26.04.2007 while accepting service -

Announced:
16.10.2017 A
iy (AHMAD HASSAN)
o~ . ‘Member

(MUHAMMAD HAMID MUGHAL)
~ Member



Service Appeal No. 240/2013

!b

19.07.2017

No'lcd/ 47

A al),

15.08.2017

04.09.2017

-

Counsel for the appellant submitted an application for early
hearing of the appeal. Case file requisitioned. Request seem tii);he"
genuine. It may be fixed on 15.08.2017 instead of 04.09.2017. Parties

be informed accordingly.

(Gul/Zeb Khan)
mber

Appellant with counsel and Asstt. AG for the respondents
present. The learned counsel for the appellant submitted before the
court that case of similar nature are fixed for 04.09.2017 and
requested. that the instant appeal may also be adjourned to same

date. Adjoured. To come up for arguments on 04.09.2017 before

i B, Bith identical appeais: Q\ /%v»

Hyan

" " Since 4™ September, 2017 has been declared as Public
Holiday on account of Eid-Ul-Azha. Therefore the case is

adjourned for the same on L /O /;7 before D.B. Parties be

informed accordingly.

.. . B . .
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b 240/2013

. . g'édx’(}.

- 24.01.2017 Appellarllth' with counsel and Mr. Muhammad Jan,
Government Pleader alongwith Mr. l-\/[uhamm'ad Rasool, AD-
for the respondents present. Learned Government Pleader has
requested for hearing on application for setting aside ex-parte

proceedings against the respondents.

Arguments on application heard and record perused
according to which the respondents had failed to submit written
statement despite numerous opportunities including last
opportunity which was also extended from time to tilﬁe ﬁsubj_lect
to paynﬁcnt of cost of Rs. ‘1000/-. [t was further argued ‘ghat '%lt
the relevant time i.c. in the year 2015 the Di-rectorate' headed by
the Director General was abolished and Managing Director
was appointed in view of change law i.e. Khyber Pakhtunkhwa
TEVTA Act, 2015. As such the application is allowed subject
to further cost of Rs. 1000/-.

To come up for entire cost of Rs. 2000/~ as well as

bnt on 02.03.2017 before S.iBi

L—_—‘-’-"_’_ h%
Member Chdirman

written staten

< b
-



02.03.2017 Counscl for the appellant and  Agsistant AG (§rehe
respondents  present. Written reply not gubmitied  despite
repeated  opportunitics  including  last  opportunity.  On
24.02.2016 last opportunity was further extended subjegt 10
payment of cost of Rs. 1000/-. On 24.1.2017 last opportunity
was further extended subject to payment of further cgst of Rs.
1000/-. To-day the case was fixed for submission of written
reply and payment of cost of Rs, 2000/- but the respondents
have ncither submitted written reply nor cost paid. This
‘Fribunal has no option but to placc the case before DB for
final hearing. To come up for final hearing before the 1,13 on

18.05.2017. . C e

"

b Chaytm:

18.05.2017 o Agent to counsel for appellant and Mr. Kabir Ullah Khattak
Assistant AG for the respondents presehi.‘“Agentﬂto counsel for
appellant requested for adjournment. Adjourned. To come up for
arguments on 04.09.2017 before D.B.

e

(Muhammad Amin Khan Kundi)
Member

(Gul Zeb Khan)
ber



, -.lvl2;6.2016 o | Appellant in person and ;'~I_Vlr. Muhammad Rasool,
Assistant Director alongwith Ziau.‘ilah,_,_(lSP for respondents
present. Appellant submitted an application where: of c'op_.\,L
handed over to the Government Pleader..To come up for reply
on application as well as arguments on fmain appeal on

26.7.2016.

l I\EA{ . ~Member

1 26.07.2016. Counsel for the appellant and Assistant AG for respondents

present. Counsel for the appellant requested for adjournment. Re'qhést

accepted. To come up for argumentson /4 - p/ » 14 -

Member o - Member

14.11.2016 . | Counsel for the appellant and Mr. Gul ‘Badshah,
| '. Assistant alongwith Addl: AG for respoﬁdcn.ts‘«pr’eserit.
Counsel for the appellant seeks: adjourr.)ment..Adjodrned.

To come up for arguments on 24.'.0 1.2017.

\‘.:vf"—\'
[ — (PIR BAXHSH SHAH) o
EMBER -
(ABDUL LATIF) -
MEMBER



. : g - L :
’! . 9.04.2015 . Agent of counsel for - the appellant and Addl: A.G for
- resp.(;“ndents pres_ent. W;itten reply not submitted. Re@ted for;g;
adjoAu'n'*lme_ent. Last opportunity granted. To come up for written’ i
reply./corhnients on 31.7.2015 before S.B. -

?‘

A

‘.31.07.2015f' ~ Agent of counsel for the appellant and Addl: A.G for respondgérjfg

for further-adjournment. Last opportunity extended for submissiof}

Ch%n

written reply to 28.10.2015 before S.B.

28.10.2015 ‘ Appellant in person and Addl: A.G for respondents presentx

their own pockets. To come up for written reply/comments and cost on 1k

Ch%n

24.2.2016 before S.B.

=

24.02.2016 Counsel for the appellant and Addl: A.G bresent. None is in -

attendance on behalf of respondents despite last opportunity

extended on the’ cost of 1000/- as such no further opport.un'ity':‘\
granted to respondents for submission of written statement. The :

apbeal is assigned to D.B for final hearing on the available record for 7%

2.6.2016.

T o

Member

%
- .
1
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« :

S

-

e



14.5.2014 Clerk of counsel for the appellant present Respondents dre
fabsent desprte therr servrce through concerned officials for the
‘prevrous date when the case was adjourned on mnote Reader

3However AAG rs present and would be contactmg the responden :

*for written reply/comments on 22. 8 2014

2282014 Counisel for. the appellant and Mr: Kabir Khan Khattak, . =
Assistant Advocate General for the respondents pre'sent Written
| reply has not been recewed on ‘behalf of the respondents, and
'request for further time made on therr behalf Another chance is

s '..grven for wntten reply/comments on behalf of the respondents

N . alongwith connected appeal on23.12. 2014

© 23122014 .

Clerk of counsel for the appellant -and Mr Muhammad Adeel Buttﬁ
AAG for the respondents present The Tnbunal is. incomplete. To come up
" for wntten reply/comments alongwrth connected appeal on 09.04.2015.
_,Rea_g.
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29.11.2013

29.11.2013
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07.11.2013
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~ Clerk of counsel for the appellant present and lequcsted for
o ""é‘ R

AN Ee
Al

acﬂ’)mnment. To come up for preliminary hédring o

g fm?‘;%

adjournment. To come up for further: arguitnentssy -

hearing on})\9.”.2013.

Appellant in person present and heard. Contended that he
has not been treated in accordance w1th law/rules. The a%gellant filed
departmental appeal on 07.09.2012 against 'thcv qrder dated
09.07.2011. He further contended that no llmltation rung against the
'matter pertaining to pay and allowances. Points raised at the Bar

need consideration. The appeal is admitted to regular hearmg subject

to all legal objections. The appellant is directed to deposn the

security amount and process fee within 10 days. Thereafter, Notice -

be issued to the respondents for submission of written reply on

19.02.2014.

’ o L« . i
This case be put before the Final Bench gg " for further proceedings.
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22.42013 ... r}fgf counsel for the appellant present and rcquested for

A R R S B

NMemibal.

rj\/Iunshi to Counsel for the appellant present.
2

‘rrfs}ance of the Khyber Pakhtunkhwa Service
-

ibunals (Amendment) Ordinance 2013, (Khyber
id

¥ .
urn’ed on note Reader for proceedings as before

i
9.7.2013.

‘lz'—‘hybcr ;"Pakhtun,khwa Service Tribunals (Amcndment)

Ordimance?2013, (Khyber Pakhtunkhwa ord. It of 2013) the case is

31.5.2013
09.07.2013 }
thct
9
Yig,
adjourned
T AN
D

L 3.0

-

’.)ﬁ:i'l.';)te Reader for proceedings as before on 13.09.2013.
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k 0% counsel for'the appellant present. In pursuance of
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Case No. 240/2013
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings
1 2 3
1 28/01/2013 The appeal of Mr.Fazle Rahim Khattak resubmitted
today by Mr. Khaled Rehman Advocate may be entered in the
Institution Register and put up to the Worthy Chairman for |
preliminary hearing. . ‘
\®§.-=M
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The appeal of Mr. Fazal Raheem Khattak received today i.e. on 08/01/2013 is incomplete on the

f'/!'f wmg scores Wthh is returned to the counsel for the appellant for completion and .resubmission

wnthln 15 days =

";'

‘ "P‘.'ag“e Nos8 to 20, 28 and 30 of the appeal are illegible which may be replaced by legible one.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

sy
¥

----------------------------------------------------------------

Service Appeal No. ZLI 4 /2013..

------------------------------------------------

The Govt of KPK and

{ others
Versus |
.......... Appellant : ..........Respondents :
INDEX
'SINGY -Descrlptlon'{oﬁDocuments' EED; YA | PATincxurc] | MRagesH)
1. |- Memo of Service Appeal ' xy 1 : 1-6
2. | Appointment order 17.04.1980 A 0-7
y Judgment of the Apex Court '
\ -
3 |in Civil Appeal No.129/1995 | 11061998 | B 8-20
, | Judgment in Service Appeal ' ‘
4. No.400/2003 26.04.2007 C | 21-26
S. Notification of promotion 31.03.2001 D 27-28
6. | Minutes of the Meeting 07.06.2011 E +29-30
7. | Impugned Notification 09.07.2011 F 0-31
8. Departmental representation | 07.09.2012 g 32-34 -
9. | Wakalat Nama ’

Dated: _ b ov2013

"Through

~ Khale@%}i

A9 -B, Haroon Mansion,

- Cell # 0345-9337312 -

man -
Advocate, Peshawar .

Khyber Bazar, Peshawar.
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BEF E THE KHYBER PAKHTUN KHWA SERVICE TRIBUNAL PESHAWAR

J

Service Appeal No. 2o /2013

ﬂ’cWaP E’w
_ : Mm ¥ 9
'Fazal Raheem Khattak, e o OS J"}&/B ‘
Ex-Instructor/Lecturer, , |
-~ GTVC, Gulbahar, Peshawar............... e Appellant.

o Versus ' _
L. The Govt. of Khyber Pakhtunkhwa
. through Chief Secretary,

Civil Secretariat, Peshawar

2. The Secretary to Govt. of Khyber Pakhtunkhwa; /
- Industries, Commerce, Min: Development, '

/ Labour & Tech: Education Department,

) Civil Secretariat, Peshawai.

3. | The Secretary to Govt. of Khyber Pakhtunkhwa ‘/
- Finance Department, Civil Secretariat, Peshawar.

" 4. The Director General / ’
. Technical Education and Manpower Training,
Khyber Pakhtunkhwa, Attached Department.
Complex, Khyber Road, Peshawat. =~
' , . ..Respondents

LR v

SERVICE APPEAL UNDER SECTION 4 OF THE
« KHYBER PAKHTUNKHWA SERVICE TRIBUNALS
ACT, 1974 AGAINST THE IMPUGNED
NOTIFICATION DATED 09.07.2011 WHEREBY
APPELLANT WAS ALTHOUGH PROMOTED TO THE
POST OF INSTRUCTOR/LECTURER (RELATED
STUDIES) (BPS -17) BUT W.E.F. 07 06.2011 INSTEAD
OF 31.05.2002 AND THAT TOO WITHOUT ARREARS
muo;n'ued w‘“' OF PAY AND -OTHER ATTACHED SERVICE

P v“ BENEFITS FOR . WHICH APPELLANT FILED

DEPARTMENTAL REPRESENTATION BUT THE

ey s B o | | “



PRAYER: o

SAME WAS NOT DECIDED WITHIN THE |
STATUTORY PERIOD 014\90 DAYS:. '

-~

On acceptance of the instant appeal, the impugned

Notification dated 09.07.2011° may graciously be

- modified and appellant be considered for antedation of

promotion to the post of Instructor/IZectureT (Related

Studies) ~(BPS-17) wef 31.052002 instead of

- 07.06. 2011 alongw1th arrears of pay and other attached

service beneﬁts

Respeetfully Sheweth,

Facts giving rise to the present appeal are as under:-

L. That the appellant was - appointed’ as Junior
Instructor (BPS-14) against the post of Senior’

~ Instructor -,(BPS-17) vide “office order dated -
17.04.1980(4nnex:-A).

e

2. That since appellant was serving against the post”
~ of Senior Instructor (BPS- 17), therefore, he
approached the departmental auth0r1ty in the ﬁrst‘
instance and then to the Hon'ble Khyber
Pakhtunkhwa Service Ttibunal in Service Appeal
‘No.1‘42/ 1993 for grant of BPS-17 ever since his

~ appointment and l'egularization as such. The

‘ appeal of the appellant did not find favour with the

_’ Hon'ble Tribunal vide Judgrnent dated 27.07. 1994
- whereafter appellant approaehed the Apex Courtin
Civil Appeal No.129/1995 which was partially
allowed vide Judgment dated 11.06.1998 (Annex:- -~
B) and appellant was allowed benefits of lSPS—‘l7 |




from the date- of appointment till passing the

| Judgment "The Judgment of the Apex Court has
- " been partlally 1mplemented as. arrears up. till 1993 |
o have been granted to the- appellant while the

- remaining are still outstanding.

C

That due to litigation, the Department without any

- just cause turned biased towards the appellant and

transferred him to a far-situated institute at Ghazi

., by Way of punishment and started teasing him by

false pretexts of dbsence and thus removed him
from service on 04.04.2000. The order was

accordingly challenged by appellant. before theil
Service Tribunal in Service Appeal No. 2188/2000

~ which was. then allowed vide Judgment dated
-11.06.2000. ‘

That thereafter once again on the same grounds

 appellant was dismissed from sérvice vide order

dated 06..02.2003(, which too was ‘challenged by

appellant before the Hon'ble Service Tribunal in

Service Appeal No 400/2003 and the same was

also allowed v1de Judgment dated '26.04.2007

: (Annex.—C) and appellant was reinstated into

service. S

.. That 'during the period‘ when appellant' was
l,dellberately got engaged into l1t1gat10n Jumors to
' appellant were promoted to the next hlgher grade

“i.e. BPS-17 vide Notification dated 31.03.2001

|
(Ann‘ex:-,D), therefor_e, on reinstatement into -

‘service, appellant made series of applications to

the Department for his promotion to the post of




2 /‘

N

L Instructor/Lecturer (Related Studles) (BPS-17)

. w.e.f. the date juniors to him were promoted to the

next hrgher grade but the requests of appeIlant

remamed a remote cry in the w1ldemess It was

quite. belated when appellant was at the verge of

" his retirement that the Department realized its

é.pathy and thus took up the matter vide Minutes of

the Meeting held on 07.06, 2011(Annex:-E) and
recommended the appellant for promotlon to
BPS-17 w.e.f. the date his juniors to him were'

A promoted ‘however, in the ‘meanwhile appellant

retired . on reachmg the age of superannuatlon on

116.06.2011 and his promotlon ‘was notlﬁed vide

. impugned Notification dated 99.07.2011 (Annex.- :

F).

That urrder. the previous policy as well as'under the

settled law, appellant is entitled for -promotion' |
. w.e.f. the date juniors to him were promoted to

'(BPS-17) with all attached benefits but vide the-

impugned Notification ibid, appellant's promotion_

has been ordered w.e.f. the date of holding Of\_DPC

Meeting i.e. 07.06.2011 in accordance with the
Promotion Policy of 2009 and not from the due

R
date, however, he has been grantedseniority w.e.f.

31.05.2002 é_nd “intervening ~ period has been

counted as increments but without arrears under

F.R. 26(c), which is illegal and against the settled

principle of law on the subject.

That accordingly appellant preferred Departmental

Representation (4nnex:-G) to Respondent No:l -

for antedation of  his promotion as

4



‘Instructor/Lecturer ~ (Related Studies)(BPS-17)

w.e.f. 31.05.2002 along with arrears of pay and |

~other attached beneﬁts but the same was not

de01ded within _the statutory period hence thrs _

appeal inter alia on the followmg grounds _

Grounds

A

That Respondents have not treated appellant in

A accordance w1th law, rules and policy on subject

and acted in ._v_101at10n of Article 4 ‘of the

Constitution of Islamic Republic of .Pakinstan, 1973

~and unlawfully refused to eonsider the appellant .

for the requisite promotion, which is unjust, unfair

and hence not sustainable in the eye of law.

-

- That admittedly appellant was eligible for

promotion against the post of Instructor/Lecturer .,
(BPS-17) with effect 'from' tlrel due d‘ate but the
promot1on was delayed by the Department by one
pretext or. the" other and finally the same. was '
notified after the retrrement of appellant and given
effect to from 07.06. 2011 instead of 31.05.2002,
whrch has resulted in huge ﬁnanc1a1 loss to the

appellant without any lawful Just1ﬁcatron

That appellant cannot be punished or deprived of
his right of promotion from the due date due to the

acts of the public functionaries who unlawfully |

‘refused to premote the appellant in due course of

time, therefore, the impugned Notlficatlon with its

effect from the date of the DPC i. e. 07.06.2011 1s

. 1llegal and appellant is entltled to antedated.




promotion with effect from the due date.

D.  Thatitisa settled legal prbpositidn that whenever -
T promotlon of a civil servant is delayed for want of

a certain deﬁ01ency or -any other reason not

attributable to him, he cannot be deprived of the
promotion froni the date vwheh he is eligible for

promotion and vacancy do exists.

.E." . That the case of the.‘appellant cannot be gd'vegl-'ned‘v .

by the Provincial Promotion Policy of the
- Government 2009 inas much as the same. relates to .
a perlod much before 2009 while the Promotlon
..Pohcy of 2009 has no retrospectlve effect.

- It is, therefore, hunibiy prayed. that the instant |

appeal may graciously be accepted as prayed for above.

Any other rehef as deerned appropnate in the '

01rcumstances of case not spemﬁcally asked for may also

. be gfanted to appellant. . )jﬂ i

Appellant/

, ' (/‘7 ' - Advocate Pgsh}\“?var
Dated 7@ /01/2013 Ty ,

if/’,D “_’_'____”

Through N \ e
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. | o DIRECIORATE OF TECHNICAL EDUGATION,™

vy ' “' ’ i s NJV.’F.P. I’ESIIAW’AR
B oteymsnayacn vy  beted J oy s
NG .D1E/ESTT/4-1(vi)/ [7}3 Dated th April, 1980
o A 7.(7)  Puved [ 7t dpril,igne,
TO ‘ ! 7 {" ' 7 ' .
- Mro Fazli Rehim Khattuk S/0 ,, A
Abdul Ghafoor ' / Cr 70 ‘
Villago & 'P.,OZ Spin Khalg, . 7"7{//\/ ' ) ¢ )
Teh: Nowshere & Distt: Peshawars, , T \ /V'SQ /;)
Subjeclbi- OFFER OF APLOINTMENT AS JUNTOR INSTHICTCL"

. You are htreby offered o post of Junioxr imglructor
agoinst o vacant post of Senior Insiructor (Technical Teacherx
Wing)at Governmont Polylechnic Ingtitu te,Poshawar at 5,430/~
(Rupoes Four hundred & thirty 6nly) per month in tho National
Pay-Sculo No,11 .(lt:;°430-—24—550/28/8305 subjecct to the-.Lollowing
terms and conditions that;-— e

1e Your employment on the ubove mentioned post ig

‘ purely temrorary in stop gap arrengement for the
period of 3 months waeoaf. the date of talkingover = .
chargo oxr btill the welection of a condidate through

-~ ~ Dopurtmentil Selection Committee ¥ whichover is
earlier ani your services will be terminated et
any time without any recusons being assigned.

O
i

You will heve to join du ty at your own expenses.

W
i

You will hzve to produce a certificate that you
are domiciled in N.'Y. FoPoy from the Deputy
Commissioner of your District,

“f You will have 416 produce ‘u Medical Coxtificato

: of finess frow the Medical Superintendent/Civil
Surgesn Poshowar, within g weolt of the assumption
of «<harpge,

5 You will be governed by such rules and orders.
relatings t Leave, Travellipg allowance,Medical
Atvendance, Puy etc as may be issued by Government
for, the category of Government servaats to which
you belong, ,

6 In case you wish to resigﬂ at any time, a months
rotige will bte nccessory or in 1lieu dhexeof
. month's pa) may be forfieted,

If you accept the post on the se conditions, you
should report fof duty to thae Principal,Governmen 1t PolAtoechnic
Institate, Peshawvar withia 15 days and produce your o ¢inal

cortificateg, {<
. A .
. - s ] '&" .
' , - DIk droht OW“ N1 C AL-ELUT ATION,
4 , : N.WVJP.P HAWAR., —
Wl WA R o / v/ ‘fF*D :
, - ) ; i 1980,
Ecd t N0 . DT%/ESTT/4—1(vi)/ | Duted th April, 19

Copy' forwvarded for information and necessary
acticn toi— :

- "he Accountant General, No¥.!.P.,Pesbawar,
5 The Principal, Gevernment Polytechnic Instrtute,l?.eshmuro
3- Persen file, 7

. P TRCUSICAL EDUCATION
' DIRSCTOR. QY TECHNICAL ’
// - A N ‘l‘\l‘. 1’.P.’PESI'I4“-‘{[\.III .

JZANI% SHAH/

.
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IN THE SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

Present:

Mr. Justice Ajmal Khan, CJ
Mr. Justice Muhammad Bashir Jehangiri.
Mr. Justice Muhammad Arif.

CIVIL APPEAL NO.129 OF 1995

(On appeal from the judgment dated 27.7.1994 .
passed by the NWFP Service Tribunal, Peshawar
in Appeal No.142 of 1993)

Fazal Rahim Khattak, Trade Instructor,

" Government Vocational Institute, Bara,

Khyber Agency.
... Appellant
Versus
1. Director of Technical Education, NWFP,
Peshawar.
2, Principal, Government Vocational Institute,
Bara, Khyber Agency.
3. Secretary to Government of NWFP Education
Department, Peshawar. : .
' ... Respondents

“For the appellant: ~ Mr. Abdul Qadir Khattak, Advocate |

Mr. Abdul Hamid Qureshi, Advocate

For the Respondents: Mr. Talat Qayyum Qureshi, Advocate
Addl: Advocate General, NWFP; .
Mr. M.A. Qayyum Mazhar, Adcoate
(Absent) .

Date of hearing; 11.6.1998.

Y
o
)

|
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2-
- JUDGMENT

MUHAMMAD ARIF, j.-— Fazal Rahim Khattak - appellant

was offered the post of Junior Instructor (BPS-11) against a vacant post of
Senior Instructor (Technical Teachers Training Wing) at Government . |
Polytechnic Institute, Peshawar vide office order dated 17.4.1980, which post

he accepted on the same date. According to him, he holds Post Graduate

- Degree, M.Sc, Second Class in Psychology and, in addition thereto éDipldma

of Technical Teachers Education. As he was discharging higher‘ '
responsibilities of the post of Senior Instructor in BPS-17 ever since tﬁe date
of his posting, he represented to the Respondents for grant of BPS-17 aé also
for regularization of hié services in the said scale. Instead of makingany
decision on the representations of the appellant, the Respondents- relegated
him to the post of Trade Instructor, this time in BPS-14 and not in BPS-11, by |
posting him to Vocational Institute, Ghazi on 24.10.1987. Within ih a short

span of 2-months, he was
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‘ again transferred and posted against the vacant post of Senior Trade Instruétor :
at Government Vocational Iﬂstitute, Bara. He once again represented to'the.:‘
respondent-Department for grant of BPS-17, but to no effect. 'Appeli@t’s last
representation was made to the Department on 17.1.1993-and, after expiration
of 90 days thereof, he filed Appeal No. 142/_93 on 17.5.1993 before tile NWFP

| Service Tribunal, Peshawar (hereinafter referred to as the Tribunal), with the

following prayer:

“It is, therefore, respectfully prayed that on acceptance of this appeal,
this Honourable Tribunal may graciously be pleased:--

“I- To. regularize the appointment of the appellant in BPS
17 with effect from 17.4.1980.

“I. " To direct the Respondents to disburse the appellant the
monthly . emoluments of BPS 17, along with all.the
appurtenant benefits like the Annual increments etc.
and assignment of proper seniority with effect from the
aforesaid date on the Seniority List among the Semor
Instructor(s).”

2. After obtaining para-wise comments to his
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. Memo of Appeal (No.142/1993) from the respondents wherein they had

denied thei accrual of cause of action pleading lack of requisite locus standi to -
maintain the same, being not competent for non-joinder of necessary partles
and bemg time barred and, after hearing the parties, the Tribunal upheld the
objection ,of the respondents/Department that the appeal was beyond time.

Further, tI|16 Tribunal repelled their plea that the nature of duties performed by
the appellant was difterent from that of a Senior Instructor and held theA

appellant entitled to the presumptive pay, inclusive of the incremertts of the

- post of Senior Instructor, for a period of only 3-years immediately preceding

the institution of the appeal i.c. 17.5.1993. Paras 16 and 17 of the impugned

judgment dated 27.7.1994, read thus:

“16 The respondents could not satisfy us on the difference i in the
nature of duties performed by the appellant vis-a-vis those required of
him as Senior Instructor. In case, the appellant was never assigned the
dutles of Senior Instructor, as alleged by the respondents, then it was
1ncumbent upon them to have downgraded and redesignated the post
Wthh the appellant was holding. He remained posted against the post
of' Senior Instructor involving higher responsibilities, right from
17.4.80 to date, except for a brief spell of '
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whether after holding the appellant entitled to presumptive pay including the

about 50 days. The Tribunal therefore, holds that the appellant actually
worked against the post of Senior Instructor.

“17. The perusal of the record shows that at the time of his
appointment as Junior Instructor against the post of Senior Instructor
on!17.4.80, he was not fully qualified/eligible to hold the post of
Senior Instructor as at least he did not posses the prescribed length of
five years teaching experience. This Tribunal therefore, holds that the
appellant was entitled to the grant of the minimum of the pay scale
prescribed for the post of Senior Instructor for the period he was not
fully qualified to be appointed/promoted to the post. As for the
remaining period less the period during which he actually performed
the duties of Trade Instructor (BPS-14) from 24.10.87 to 11.12.87,

durmg which he was fully eligible and qualified under the rules to hold

the post of Senior Instructor, he is entitled to the presumptive pay

in¢lusive of the increments of the post of Senior Instructor. He shall be,
entitled to draw arrears of pay only in respect of such period of his

service as fell after or within three years immediately preceding the -

institution of this appeal i.e. 17.5.93. The claim for arrears for the

earher period is time barred. The appeal is accepted to this extent only. |
Parties are left to bear their own costs. File be con51gned to the

record.”

This Court granted leave to appeal on 22.2.1995 to consider

increments of the post as also to arrears thereof,
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could he bé legally denied the benefits afore-referred beyond the period of 3-

years preceding the date of institution of the appeal?

|
4. ' Hence this appeal.

5. © Mr. Abdul Qadir Khattak, learned ASC appearing for the

appellant, has reiterated the pleas noticed in Leave Grant Order dated-

22.2.19955 and referred ‘to [slamic Republic of Pakistan through Secretary,

Finance IEJivision, Government df Pakistan, Islamabad ..Vs.. Qazi'Abdul

| A
Karim, Deputy Accountant General, NWFEP, Peshawar and another (1978 -

. ! ‘ A .
SCMR 28|9) in support of his plea that an employee promoted to officiate in a

post involving higher responsibilities is entitled to minimum pay of grade of

the higher post. He was also critical of the Tribunal limiting the entitlement of,

the appelfant to draw arrears of pay only for a period of 3-years immediately
preceding_| the institution of the appeal. The plea was that the constraint of time

i .
afore-referred, is sans any support from the law.
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relation to igrant annual increments in BPS-17, he submitted that the appellanf

- Appeal No.156 of 1995 dated 12.1.1998, the matter in relation to

CA! 129/95

-7-

6. Mr. Talat Qayyum Qureshi, learned Additional Advocate

|
i
|

General, N;WFP has argued the case in relation to 3-facets thereof. Firstly, in

is not entitled tb any such indulgence. Secondly, regarding grant of

presumpti\;/e pay and arrears he submitted that the appellant is entitled to the

minimum {iscale of BPS-17 for the entire period is that limiting the same to
| ,
only 3-years preceding the institution of the appeal, cannot be supported by

| . :
him. Lastly, it was argued that in view of this Court’s unreported judgments in

Civil Appeals No.18, 125 and 539 to 551 of 1995 dated 26.2.1997 and in Civil

regularization of services of persons similarly placed as the appellant cannot = -

be resolved/decided in these proceedings in that the same is to be undertakeﬂ

by the Delpartment itself.
.

1

7. While exercising his right of reply to that érguménts of the learned

1 _
Law Ofﬁice_:r, Mr. Abdul Qadii Khattak, learned counsel for the appellant, has

also |
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referred toithis Court’s judgment dated 19.5.1992 in Civil Petitions No.69-P

and 70-P of 1991, to contend that in addition to allowing these reliefs to the

appellant, the Tribunal should have directed for the regularization of his

- services as Senior Instructor in BPS-17 as well.

i
8. | We ha‘vé considered the arguments addressed at the bar» on
behalf of the appellant as well as the; respondent-Department. A pel-'usallof the
photo copies of the precedent-cases, relied upon by the learned Law Officer,
shows thai the case of the appellant to the extent of re-ceipt of minimum scale,

without annual increments, with effect from 17.4.1980 todate finds support

therefrom: The following excerpts from the judgment dated 26.2.1997 are the

point:

“4y We will first of all take Civil Appeal No.128 of 1995 filed by
the Government of N.W.F.P. against the Judgment of Service Tribunal
dated 31.5.1994. We may mention here that in so far the judgment of
Service Tribunal dated 24.7.1994 in the remaining appeals is
concemed that has not been impugned by the Government of
N.W.F.P. The Respondent in Civil Appeal No.128 of 1995 was
appointed as S.E.T. in B-15 and adjusted against the post of Subject
Specialist vide order dated

Rt
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26.4.1988 w.e.f. 19.4.1998. The respondent was denied regularization
against the post of Subject Specialist B-17 as well as pay in B-17 on
the. ground that his appointment as S.E.T in B-15 was temporary

- appointment and therefore, he was not entitled to draw salary against

the post of Subject Specialist which was a post in B-17. The learned
Tribunal upheld the claim of the respondent in Civil Appeal No.128/95
with regard to payment of minimum pay of B-17 as he was holding thé_
post of Subject Specialist continuously from the date of his
appointment. However, the learned Tribunal did not allow the claim of
the respondent beyond the period of three years from the date he filed
writ petition in the High Court on the ground that the pay for the
perlod beyond that was time barred. The learned counsel for the
appellants in Civil Appeal No.128 of 1995 -contended that the
respondent was not entitled to draw the salary against the post of
Subject Specialist which was a post in B-17 as he did not possess the
required qualification namely B.Ed or M.Ed.. This contention of the -
appellants in Civil Appeal No.128 of 1995 was rejected by the
Trlbunal and rightly so in view of the decision in the case of Islamic
Republic of Pakistan ..Vs.. Abdul Karim (1978 SCMR 289) and
Federation of Pakistan ..Vs.. Shahzada Shahpur Jan (1986 SCMR
991). We, accordingly, find no substance in the contention of the
appellants in Civil Appeal No.128 of 1995 which is, accordingly,
dismissed. .

“5. We now take up Civil Appeals Nos.18/95 and 539 to 551/95.
In all these appeals, the appellants had claimed arrears of pay from the.
date they were appointed as Subject Specialists in B-17. The learned
Trlbunal though accepted their contention that having worked in the
h1gher post in B-17, they were entitled to get minimum pay of B-17
from the dates of their respective appointments but
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thelr claim for arrears of salary was allowed only for a period of three '
years in the civil appeal No.18/95 from the date of filing of writ -
petlltlon in High Court and in all other cases from the date of i institution
of appeals before the learned Tribunal by the appellants in each case.
The learned counsel for the Government has not been able to point out
any law under which the claim for arrears of salary of the appellants
could be denied on the ground that it had become time barred. The
learned Tribunal having held that the appellants were entitled to draw
mlmmum salary in Pay Scale No.17 from the date of their appointment
as Subject Specialist, could not reject the part of the claim of their -
salary on the ground that they were only entitled to recover salary for
three years from the date they filed appeals before the Service
Trlbunal It may be mentioned here that the question regarding
payment of salary of BPS-17 post was being agitated by the appellants
from the dates of their appointments, first before the departmental
authority and thereafter before the Service Tribunal. In these
circumstances, it was hardly open to argument that their claim for
salary for the period they worked against the post of Subject Spec;1ahst
B-17 had become time barred. The controversy with regard to
entitlement of pay against the post of B-17 having been agitated finally
decided by the Service Tribunal through the impugned judgments. the
appellants were entitled to the arrears of salary for the entire penod
they have worked against the post of Subject Spec1allst in B-17 on the
ba31s of minimum pay payable against B-17. We, accordingly,
pamally allow Appeals Nos. 18 of 1995 and 539 to 551/95 and modify
the order of the learned Service Tribunal to ‘the extent that the
appellants in these appeals were entitled to the payment of
|
|
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minimum salary against the post of Subject Specialist B-17 from the .

dates of their respective appointments

“6. In so far the claim of appellants in the above appeals with -
regard to their regularization against the post of Subject Specialist B-
17 is concerned, the learned Tribunal rightly declined to grant the
same as in the ﬁrst‘instan-ce the question of regularization of appellants
against the post of Subject Specialist is to be considered by the
department. Therefore, no exception can be taken to the judgment of -
the Tribunal in so far it left the question of regularization of appellants
against the post of Subject Specialist B-17 to be decided by the
department. The appealé stand disposed of, accordingly, with no order

as to costs.”

So are the observations made by this Court in the second precedent in paras 9

to 11 thereof, which read thus:-

“9. In the case of Shahzada Shahpur Jan (supra) 1986'SCMR 918)
the question came up for consideration whether an incumbent who
while working in the higher grade but without any formal order of
promotion to the higher grade, was entitled to the pay of the higher'
grade in NPS-17 along with annual increments falling due every year.
Three categories of ofﬁcgrs were under consi‘c‘ieration in the precedent
case. It is not disputed that the case of the resbondent herein relates to -
second category discussed in the aforementioned decision. The

relevant passage whereof is at page 1005. H, whchi reades thus:-

“As regards the cases of the second category, the legality and .
the effectiveness of the Auditor-General’s Standing Orders,

paras 139

higher post, as stated above. -
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“l11. For the reasons'lgiven above, the appeal is accepted by séﬁing

aside the order of the Tribunal allowing the increments to the

respondents. There shall, however, be no order as to costs.”
9. Learned counsel for the appellant was not aware of the ratio in_
the precedent cases referred to by the learned Law Officer, excerﬁts :
‘wherefrom have been quoted. in the preceding paragraph. Even, a perusal of -
Judgment dated 19.5.1992, pressed into service by»him while replying to
arguments of his adversary, shows that in the said precedent as well the grant
of monitory benefits to the concerned employee in similar terms as in this
case, was upheld. We find that the appeliant was entitled to minimum scale of
pay of the post of Senior Instructor in BPS-17 with effect from 17.4.1980 ie.
the date of his appointment as Junior Instructor and posting againét a post of

Senior Instructor.

10. As regards the entitlement of the appellant to annual |
increments, suffice it to say that in line with the precedent-cases dealt with in

paras 7 to 9 above, the appellant is not entitled to the same.
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' lf BEFORE THE NWEP SER VICE TRIBY
o L Abpeal No. 400/2003
, . . b )
f . o Date ofinstitution - 24.05.2003
7k C 00 Bute ol decision - 26.04.2007
. . Fazli Rahim Khattak, tx-"1rade Instructi, C'lovcmmcm,Vocntionn! ‘
: I o Institte, Ghavi, ., Ceeiienai. e, ...........f_............(Appg[[am) .
A 2 L VIERSUS
‘[ o 'I.‘Sccrfsl’ary, Industrics, C.‘onmwrcc..l.,Aabmn', T ransport, Mineral -
' o o Dc,vcippmcr{t and T'echnical l':'duq:uion‘l)cpurtmcnt, Jovernment of -
N NWIE, Peshawar. - : . : '
G . crhaT ) : B
i 2. Director, Technicygl Jicithatnon & Manpower T, raining, Government of
i - NWFF, Peshawar.,........ ---(Respondents) Lo ‘
i | O ' :

Slme

Scr‘y'i:c:{: appeal u/s 4 of the NWIEp

: Service Tribunals Act, 1974

1 against:the impugned order dated 6.2.2003 pasced by respondent No,

4 2 whereby appellant had been  dismissed from service with
; immediate cllect against which he filed

a departmental appeal dateg

15.2.2003 before respondent No. | but the same was not disposed of

- ‘ within statutory period of 90 days,
&\ - j )

B PIT\'AYERJ -

<

TR —

n On acceptance of the
be-set aside
- bhenefits.

appeal, the impugned order dated 6.2.2003 may
and-the appellant be re-instated in service with all back

Mr, Asl{ruf Ali, Advoceate., .

AT Mg For appellant.
" Mr. Zaftar Abbas M 22, AGP......o For respondents.
- MR SHAMSAMIB.......!
\ . MR MUHAMMAD UMAR ArRIDL, 00
>
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© JUDGEMENT,

SIIAII S/\ITIB _ME MR! R Iln, .nppdl.mt has. - filed the instant

.IppC'll w:lh thc, pr '1yu that the | nnpus-ns d order dated 6..2.2003, whereby he
had I)ccn dismisscd firom sc:vuc may be set aside ane he be re-instated in

ser vncc with all back hcncﬁls.

2. Bucf Iac.ts ol lhc case are that the appellang had been appointed as

Jumo: Inslt uclm (I’syc.hofos Y) in BPS-11 in the mspochxit department on

N

174, 1980 Tlu. appcllanl had heen removed from serviee By an drder dated

4, 4 ’7000 fol .1llq,cd w:Hul absence from duty. Heé had ha‘!lenqu it before
‘the NWJ P Suvxcc Iubunal vide Appeal No. 2188/2010 which had b(.cn

ucceptc’d vxdcjuclgmcm dated 1 I .0. ”(JO” w:th oplxon to thc xcqundcnts to

_ conducl !'u.sh cnouu_y .:I,.un.st the uppd!ant str ictly in ac corddncc wzth law.

On 26. 6 7007 zr.spondc.nl No l appmntul M, Fida I\/Iuham'mad, Assistant,

’:53"‘::’5Plofessor Inquu‘y thccx who had -been later on replaced by Mr. :

' Azmnu!lah Inslructor (BP.S -17) vnd(, o:du dated ’74 8. 2002 Meanwhlle :

‘ lhc appc.!lanl hdd bu.n u.-msl.ntcd in service vide mdu dated 29, 6.2002,

The appdlanl hnd becn plO\'lde with Chmgc Slu.ct/Statemcnt of

Allc.g,allom. v1dc Icuu d.ucd IO 7.2002 on hiy request {o w!uch he had ﬁlcd

reply on 28.8.2002 and had denied the charyes as false, in-e!cvanl, without

substance and of o Icgai efleet, "The inquiry officer had served g

g F - -
,quc:;txommnc upon thc appullant to which ha. had submitted his reply on -

17. 9700" Thcxmllu hc Imd b(.‘ul put on a Show C‘msc Noucc dated

12,12 2002 to whxch he also submitted hiy reply. Ihc 1ppc!l'mt had been

2




.. v .
Lo ! ] \__/‘/
. - v +
e “ “ - " .
T v " . . -
sy s . ‘ : .
.

dismissed ’I'rom~scrv,icc vi’dc order dm.d (. 2.2003 Fe had :JrcI’crrcd'a

departmental nppcal .lgunsl it on 15.2.20 ’3 but the same had not bcen

d:spowd of w:thm thc stzltuloxy period off ‘)() cl.nys llmcc the 1maullant lmd
l

{iled the plcsu'tL nppc.al on the lollowmg |ounda on '74 5 2003:-

a. b,'lh'xl the :mpugncd order had bcen based . cn prevxous
- charges which had alrcady been declared as invalid and of
. no legal cﬂccl by the Service lrxbunal v1dc Judfrment dated '

: :’;1’11 . 2002; - :

b. I’hal thmc is no provision ol‘questxonnalre in .he rules. No
~evidence has been recorded by examining witnesses in
support of the charges and allowing opportunity to
appellant oi cross cxamination the witnesses. Hence, the

impugned - order based on such mvahd.cncuny was nol
warranted and liable to be sct aside;

¢. . That the charges were pui‘unmg to factuxl controversy

' “which could not be resolved without recor ding the evidence

but neither any witness was examined nor fiir opportunity

- of cross examination was provided to the ; appellant or to
produu, wntncssca in his delence;

A i

d. . That lhc lmdmf,s of the i inquiry officer are of general nature

~and no spcb.,;{' c fi nclmbs had been given on the allcged ,
' charg,cs

. :l.‘hzil the appellant has been condemned unheard and no fair
opportunity was given to him to defend himself;
~G 7 That the appellant had served the department for more than -
: 21 years with excellent serviee record and in such .
. c.i:uumsl.mu..s the, impugned  punishment s harsh,
unrcasonable, unlair and unjust and not maintainable. ‘

3. lh(. casu had bu.n .\dmuu.d to xc&,ulm hearing on 27. iO 2003 and
. 3y . ) L

notlccs had bccn zssucd to llw lcxpomlcnl\ ”ll.)’ appe m,cl lluough thcu
lcpxescntatwcs f lc,d wrxucn 1cpIy conu.slc.d the appeal and demed the“

claim 01 thc appell.mt lhc 'lppclldnt had also ﬁlcd lns replxcatxon in -

1cbuttal




4, /\rgumcnls heard .md uu,o:d perused, o .

5. Ihc Ic.um,d <.ounscl lor the appc”anl atgucd that tie appellant had

Ty . . ¢ . I3
bcul dlsmlssc.d !mm suwz.c o the previoug ch:u'g,cs wkich had ’Uxmdy

bc.cn declared b_y (hc Su vrcc lnbwml, inv::licl and of no icgal cf‘[’cct upon

the r:gh;s ‘of appell:n'u; vidc its |ud[,mcnl dated 11 .0. ”002 Thc Inqutry

. :md lulcs ’Ilu. scnvu.c. of anmlnon:mnc upon thie appellant had nowhcac o

'

O! nu.r had not <,.m wd oulkhc mquu y p:m.cv.dmg,s in accordancp with Iaw

] mcnlloncd mn lh(. lulc\ e hucl not luul!(lul cvndc.nu, in pu.sencc of the

_appellant and he lwd been dcpuvcd of hx\ l%ai ught of cr oss cxammatxon

.;.The appcllant had bccn condcmnccl unimud and no faxr opportumty had

'.

bcen plowdcd to thc appdlanl to dduul Iumself lhc mquny offcer had

“ not broughl on rccoxd 'my documcn{ny pmof ncg,mdmg the appcliant‘s .

5 1
t

allcgcd unauthomcd abscncc from duty. The appcilmt had. scxvcd thc

. .

. clcpmtmcnt !'o: mom lhan 21 years with c.\'c.clicnl service xc.coxd and the

+

. A . .
px,xmshn'lcnt awurcl‘c(l to “the appellun had  been very hm‘sh in “the

cireumstances o the case,

r

G.. . ’}“hc. lcm‘npd ,Govcrmncnl Pleader con(cnd(‘:d that the dzsczplmar}ﬁ_

+

pr occedmgs dg'uml lhc. appc.llant had been camcd out by the department -

fully ‘in’ accoxdancc wuh xch.vant rules. The' questionnaijre had.actually ‘

bccn ser ved upon thc appellant to ascertain lmm him relevan; infoi'mation

.ﬂlcmauve way for (.onductmg an claborate iliquiry. The charge of the

appellant's wxl ful ab:scnce from duty hog been proved against him and he

aboul the casc. It lmd ‘been an eff’cc{ivc mcethod dnd there had bech no




N~

aw'lrdcd lhc pum\hnwnl of dismissal from service in accordance

o

) &
oA Ll 7. Aftcr hearing 'the arguments on both s:dcs and perusing ‘the record,
\00,‘ - the lubunal tends to apree with the _conlention of the learned counsel for

the appcilani. A spculu, pmv:xnon under Rule- 8(/\) cx:sts m Efficiency &

o Dlscxplmmy Rulcs 4973 1o be tollowu! in cascs of' wnlful absence from

v '

g duty Thc ' aulhouscd oflicer” lz.:d o serve thc appdl.ml. wuh a mgxslucd

nOllCL u. from duty, Su.ondly, hc had to publxsh

a not:cc about thc‘appcl!anl's alm.nu, lrom duty in lwo lcadmg ncwspapms

-

bclorc hkmg oihu u.lxon Iiny ilu, instant case no s;xch legal formalitics
v J . .

appcar to have been’ adoplud and llu appellant had been awarded major

pcnalty pf‘rcmoval l‘mm setvice, Ilw mquny olTicer had not conduclcd the
inquiry pxopcnly and in accordance wuh rules, Undct Rule-8 of the said .
Ru!cs th(. mquny must be conducted in the .lppullanl s prcscnce He must

. a

‘ b(. Exvc.n oppouumty of cross- x.\am:nauon the thncsscs if he so wxshed

{BuL th(, appdlanl app(..n Lo have been dcprivcd of the right of Cross

<.\axmmlxon Hencee, the Tribunul holds that the impugned order has been
‘”passcd'iwithout.fbllowing the laid down procedure and incéting the

-

P : '
mand.uox'y lcquncmcnix of the Iaw /7 fules and. Is  thercfore not

‘nmml.nn.\blc '
S. In view of the, loregoing reasoning, the Tribunal aceepls the app,
Sets ‘I“ldc lhc lmpugncd order and dirgets the :cspondcnt dcpur thig

1c~mst.1lc 1hc appellant in service w;tlun 4 period of two -




e e A e S,

e

“the L period

intervening the passing ol the

O
and his

impugned  order

reinstatement in service be treated as extra ordinary leave (leave without -

pay). The parties are left to bear their own costs. File be consigned to the

record afler completion,

CANNOUNCED.

26.04.2007, : o
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" GOVERNMENT OF N-W.F.P,

INDUSTRIES, COMMERCE, MINERAL DEVELOPMENT,
LABOUR AND TECHNICAL EDUCATION DEPARTMENT "

Dated _lfeshgwar the

Mr. Mukhtiar Ahmad, Trade
Instructor (R/S), Govt. Technical &
Vocational Centre (Boys), Chakdara

Instructor (R/S) Govt. Polytechnic Institute
Timergara (Dir) on regular basis.

Mr. Muhammad Sardar , Trade
Instructor (R/S), Govt. Technical &
Vocational Centre (Boys),

Instructor (R/S) Govt. Polytechnic Institute

.Kohat, on regular basis.

Engr: Sher Junior
Instructor (Electrical) Govt. -
Polytechnic Institute, Kohat.

Appointed as Instructor (Electrical) on :
acting charge basis and posted as Instructor |
Govt. College of Technology, Peshawar. . -

rY. 3 .
;,:5"';461"?5.5
4 ) x
30)
21)
. 22)
23)

Engr: Muhammad Zubair, Junior * -

Institute, D.J.Khan

Instructor (Civil), Govt. Polytechnic -

Appointed as Instructor (Civil) on acting
charge basis and posted as Instructor Govt.
Polytechnic Institute, Bannu.

Endst: SOII(IND)TR/1-8/2001

Copy is forwarded to:- |

Sd/- :
Secretary to Govt. of NWFP,
Industries, Commerce, Mineral Dev:
Labour & Technical Edu: Department

dated Pesh: the 31.3.2001

- The Accountant General, N.W.F. Province, Peshawar.

The Director Tech: Edu: & Manpower Training, NWFP.

-+ The Principals concerned.

Officers concerned.

- 0/0 file.

Sd/- - .
(JANAT GUL AFRIDI)
' SECTION OFFICER-III
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MINTUES OF THE DEPARTMENTAL PROMOTION COMMITTEE HEIELD ON

,I 1620011 AT _11.60 _am. IN THE OFFICE OF SECRETARY, INDUSTRIES,
OLTALRCE, TECHNICAL EDUCATION AN MANPOWER TRAININA:

VL XTMENT : , ) Qj

(Ol awss

1. A meeting of the Depanmental Promotion Committee was held on 07/06/2011 at 11.00

aan. under Chairmanship - ' of Sccretary Industrics, Commerce, & Technical Education
Departraent in his office. The following attended:

»

. a. Mr. Shiahrukh Arbab, Scerctary IC&TE Department....oeeeeeeneae. In Chair,
b. Mr. Javed Anwar, Additional Sceretary Industries....iveevecereesees.. Member.
¢. Mr. Khdrshid Alam, Scction Officer (SR-I) Finance Department....Member.
'd. - Mr.Ashfaq Khan, S O Regulation VI, Establishment Department...Member. -
‘e. Mr. Mohammad Tayyab Deputy Dircctor, Dircctorate of T.E &EMT
£, Mo Afsae Flalim Assistant Director, THESMT

2. The Chairman welcomed the participants, While gi\{ix'}g bnckgmund‘ of the casc the
Additional Scerctary Industries Department explained (that the promotion case of Mr, Fuzli
Rahim Khaitak junior Instructor (Related Studies) BPS-14 could not be timely placed before the
Departmental Promotion Committee and the official is now reaching the age of supcrannuation
on 16/06/2311. 1t could be an inadvertent. omission or a typical example of human apathy and
indifferent behavior on the part -of staff of DG/TE office. As per Provincial Govt. policy
contained :n Circular- No. 5OR-I(S&GAD)L-29/75; Dated 13.4.1937, cascs of inadvertent
omission due to clerical error or plain negligence are to be considered for promotion as soon as
lhc mistake comes to noucc)’fhc exact wording of the Policy Circularis as under:

“If and when an ofﬁccr afler his scmomy has been correctly dctcrmmc(i or alter he
has been exonerated of the charges or his CR dossier is con.plete or the adverse remarks in
his CR have been expunged, or his inadvertent omission f01 promotion comes to notice, is
considered by the Dcpartmcnlal Promotion Committee and is declared fit for promotion to
the next higher grade, he shall be deemed to have been cleared for promotion along with
the officers junior to him who were considered in the earlicr meeting of the DPC. Such an

officer, on his promotion will be allowed séniority in accordance with the proviso of sub-
section{4) of Section 3 of the Civil Servants Act, 1973, whereby officers sclected for
_proraation to a higher post in one batch on their promolicn to the higher post are allowed
to retain their'iri*el-se seniority in the lower post....... .......This proviso read with general

~ principles of semomy whica are deemed to be rules made under Section 26 of the Civil

- Servants Act 1973, enablc the left over persons to regain seniority without cffecting

relrospective: promotion. However, in such cascs, the mtcrw.mm, pzriod can be counted
towards increments, unde‘ F.R. 26(c) but without arrears.’

The Additional Secretary Industncs also indicated that the existing service rules prowdc that
Lecturer/ Instructor (Reiated Studics) BPS-17 are to be appointed by initial recruitment only

wherees the old service rules where under Lic erstwhile juniors ol Mr. Fazli Rahim Khattek were

promoted incorporated a provision for proraotion as well. Thus, the old servicé rules would be
applicd to promote the aforesaicl official to he post of Lecturer (Rt.lutcd Studics) BPS-17.

The representative of Establishmeni - Depariment and Tinance Dcpartmcnt were asked
whether they had any objcctlom or reservations about the case bcmg consideied. Upon which the
represcaiative of Establishment Department pointed out that the issuc regarding application of

old tules in the prcsence of new rules needed clarification whether it could be possible to do 50

© orotherwise. . - ~ . (»” .
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 brief history
| was appointed as Juhior Instructor against post of Senior

(1) Instructor BPS-17 on 17/06/1980.

Lafer on, Ré-appointed on 24/10/1987 on regular basis
@) Bps-14.

| appeal in the Supreme Court of Pakistan No.129 dated
3 1995,
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Better Copy N
The Additional Secretary Industries in this connection pointed towards the decisions of .
Services Tribunal and advice of Law Department as well as the decision of PSB to prq{note
the Associate Professors (BPS-19) of Technical Education to the posts of Professors
Technical Education (BPS-20) as per old rules because the new service rules notified on
03/12/2010 made four research papers mandatory for promotion which change, according to
decision of Services Tribunal and in the opinion of Law Department was like applying a new
rule with retrospective effect as the Associate Professors on the verge of retirement could
hardly be expected to produce four research papers and any such abrupt change in service
rules was against the spirit of decision of the Superior Courts. The PSB accordingly cleared
the officers for promotion as per old service rules despite presence of notified service rules
for the cadre. The Chairman and other participants confirmed the aforesaid viewpoint as a
real fact.

3. " After detailed discussion and meticulous examination of relevant record/ papers, the
Departmental Promotion Committee cleared Mr. Fazli Rahim Junior Instructor. (Related

* Studies) BPS-14 to the post of Lecturer (Related Studies) BPS-17 in Technical Education
Directorate in accordance with the approved Govt. Policy apphcable in promotion cases of
inadvertent omission enabling him to regain seniority without effecting retrospective
promotion. On promotion and regaining seniority, the intervening period would be counted
towards increments under F.R.26(c) without arrears. '

4, The meeting ended on a note of thanks from the Chair.

Mr. Khurshid Alam Mr. Ashfaq Khan,

Section Officer (SR-I) : Section Officer (R-VI)
Finance Department. Establishment Department. -
Sd/- .

Javed-Anwar _ Mr. Muhammad Taib
Additional Secretary , Deputy Director,

Industries Department. TE&MT Directorate, KPK

Mr. Shah Rukh Arbab
Secretary Industries, Commerce,
Technical Education Department.
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The Addxtlonal Sc,crctary Industrxes in this connection pomtcd towards the decxsxms of Services
Tribunal and advice of Law Department as ‘well- as the decision of PSB {» promote the
Associate Professors (BPS -19) of Technical Educatlon to the posts of Professors Technical
Education (BPS-20) ; as pcr ‘'old rules because the new: service rules notified on 03/12/2010 made
four research papers mandatory for promotion which change; according to decision of Services
Tribunal and i in the, .opinion of Law Dcpartmcnt was like applying a new rule with retrospective
effect as the Assocxate Professors on the verge of retirement could hardly be expected to produce
four research papers . and any such abrupt change in service rules was against the spirit of
decisions of the Supenor Courts. The PSB accordmgly cleared the officers for promotion as per
old service rules despite presence of notified service rules for the cadre. The Chairman and other
p.u'ucnpants conﬁlmcd the aforcsmd viewpoint as a rc.x! fact,

- N .

3, Aﬂcr dctmlcd dxscusswn and meticulous cxamination of relevant rccord/ papers, the
Dcparlmcntnl Promouon Commxltcc cleared Mr. Fazli Rabim Junior Instructor (Related Studics)
- BPS-14'to thc post of Lecturer (Related Studics) BPS-17 in Technical Dducatxon Directorate in
‘accordance | wnh thc approvcd ‘Govt. Policy npplncablc in promouon cases of inadverient
.omlssxon enablmg hxrn to regain seniority - without effecting retrospcctwe promonon On
promotion and’ rcgammg scmomty, the intervening period would be counted towards increments

*under F.R. 26(c) thhout arrears. -

"4, The mectmg cnded on anote 6f thanks from the Chair. - "+ .
’ K
M Khurshxd Alain: - . Mr. Ashfagq Khan,
" Section Officer (SR-I) L C . Section Officer (R-VI)

‘Establishment Department.

Finance Department.

. Mr. Muhammad T aib.
: _ Deputy Director, ,
~ TE&MT Directorate, KPK

T

: ~ v . Mr. Shah Rukh Arbab,
) : ' Seeretary Industrics, Commerce,
‘ Technical Education Department.

ALY S MRS ¢ it 34 o,
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i f | - GOVERNMENT OF KHYBER PAKHTUNKHWA

- INDUSTRIES, COMMERCE AND TECHNICAL
EDQCAT!ON DERARTM% —~

Dated Peshawas; the — -
_ : R . (. ‘ Y 2
NOTIFICATION 04 NN & /’ ‘

No SOHIINDYII/1-17/2011. .On . recommendationis . of the  Departmental
Promuotion Committee, the Competent Authority is pleased to promote Mr, Fazli Ruhim.
tanior Instructor {Related Studies) (BPS-14) against the post of Instructon’/ Lecturer

S iRelated Stadies) (BPS-17) with effect from (he date ol holding ol Depurumental

~ Promotion” Conunitice mecting i.e. 07.06.2011 in accordunce with the provision under -
S, Noo Vil of Pravineial Government Promotion Policy 2009 circulated vide malit'fc.:uim_l' ’

' No.‘SU!-J«HI(.!.:'&.AD{)J-3/2(),08§Ad‘ulcd 28" January 2009, The officet has retired from
service on 16.06.2011; o T o o

-----

'

2, The competent authority is further pleased (o allow the officer to regain.

seniority with. eftect from 31 May, 2002 i.c. the date his juniors were promoted, On his
promotion and’ regaining- seniority, the intervening period shall be counted (owards
increments but without arrears uncler FR(26-¢). o '

Chicf Sceretary to Govt. of Khyber
Pakhtunkhwa, Peshawar, o

ErdstNoSOMIINMTEAITR01E,  ded Pesh: the July 9, 2011,

- Copy is forwarded to:-

I The Accouritant General, Khyber Pukhtunkhwa, Peshawar, A i
- The  Director General, Technicil [Edu: & Manpower “Training, - Khyber
Pakhiunkhwa, - - ' T o :

30 The 5’n’n<;£;5z:i-f3qvt. Technical & Vocational Centre (Boys) Guibahar, Peshawar,

Moo 4 Officer cdncerned /o Principol, Govi. Technical & Vocational Centre (BBoys)

' Guibahar, PFeshawar, " ' ' ) ‘
S0 0/0 file. ‘ ' B A’) (/I/p;/,,-——‘
. ' (WAZIR GUL) . : ’ -

. . SECTION OFFICER-11I '
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The Secretary, - M/ \J v
Govt. of Khyber Pakhtunkhwa,
- Industries, Commerce, Min: Development,

Labour & Tech Education Department
C1v1l Secretariat Peshawar.

Subject: Departmental Representation for the antedation of

promotion of the appellant from the post of Junior
Instructor (Related. Studies) (BPS-14) to the post of

Instructor/Lecturer (Related Studies) (BPS-17) w.e.f.
31.05.2002 instead of 07.06.2011 alongwith arrears of
pay and other attached service benefits

Respected Sir,

With due -respect I have the honour to submit this departmental

representation for your kind consideration and favourable action on
the following facts and grounds: ‘

1.

That the appellant was appointed as Junior Instructor (BPS-14)

. against the post of Senior Instructor (BPS 17) v1de ofﬁce order ,

dated 17 04.1980.

" That since appellant was serving against the post of Senior |
Instructor (BPS-17), therefore, he approached the departmental.

authority in the first instance and then to the Hon'ble Khyber
Pakhtunkhwa Service Tribunal in Service Appeal No.142/1993
for grant of ‘BPS-17 ever since his - appointment and
regularization as such. The appeal of the appellant did not find
favour with the Hon'ble Tribunal vide Judgment dated
27.07.1994, whereafter appellant approached the Apex Court in
Civil Appeal No0.129/1995 which was partially allowed vide
Judgment dated 11.06. 1998 and appellant was allowed benefits

. of BPS-17 from the date of appointment till passing. the
- Judgment. The Judgment of the Apex Court has been partially

implemented as arrears up till 1993 have been granted to the

. appellant while the remaining are still outstandmg

. That due to litigation, the Department w1thout any just cause &

turned biased towards the appellant and transferred him to a far-

- situated institute at Ghazi by way of punishment and started’

teasing him by false pretexts of absence and thus removed him .
from service on 04.04.2000. The order was accordlngly
challenged by appellant before the Service Tribunal in Service -
Appeal No 2188/2000 which was/ hen allowed vide Judgment‘




3 /

Article 4 of the Constitution.-of Istamic Republic of Pakistan, (54
‘ j 1973 and was unlawfully denied promotion w.e.f. the due date,

which is unjust, unfair and hence not sustainable in the eye of-
law. )

B.  That admittedly appellant was eligible for promotion against

: the post of Instructor/Lecturer (BPS-17) with effect from the
due date but the promotion was delayed by the Department by
one pretext or the other and finally the same was notified after
the retirement of appellant and given effect to from 07.06.2011
instead of 31.05.2002, which has resulted in huge financial loss
to the appellant without any lawful justification.

C. That appellant cannot be punished or deprived of his right of
promotion from the due date due to the acts of the public
functionaries who unlawfully refused to promote the appellant
in due course of time, therefore, the impugned Notification with
its effect from the date of the DPC i.e. 07.06.2011 is illegal and
appellant is entitled to antedated promotion with effect from the
due date.

D.  That it is a settled legal proposition that whenever promotion of
" acivil servant is delayed for want of a certain deficiency or any
other reason not attributable to him, he cannot be deprived of
the promotion from-the date when he is cligible for promotion

and vacancy do exists. :

5. That the case of the appellant cannot be governed by the
Provincial Promotion Policy of the Government 2009 inas
much as the same relates to a period much before 2009 while
the Promotion Policy of 2009 has no retrospective effect.

It is, therefore, humbly requested that on acceptance of this
departmental Representation, appellant may graciously be allowed
antedated promotion to the post of Instructor/Lecturer (Related
Studies) (BPS-17) w.e.f. 31.05.2002 instead of 07.06.2011 with the
" arrears of pay and other attached service benefits. o

Ex-Instructor/Lecturer,
GTVC, Gulbahar, Peshawar,
Dated: 07/09/2012 N




KHYBER PAKHTUNK WA SERVICE TRIBUNAL, PESHAWAR

No. 2278 /ST Dated 23 /10/ 2017

To
‘ The Secretary Industries Commerce,
Mineral Labour & Technical Education Department,
Government of Khyber Pakhtunkhwa,
Peshawar. '

Subject: - JUDGMENT IN APPEAL NO. 240/2013, MR. FAZAL RAHEEM KHATTAK.

I am directed to forward herewith a certified copy of Judgement dated
16.10.2017 passed by this Tribunal on the above subject for strlct compliance.

Encl: As above - ‘

-Q-éee/
REGISTRAR
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL

PESHAWAR.
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-promoted as -Head Nu

~Appellant being senior

| promotion- to BS-17 on the basis ‘of seniority-cum-fitness---Claim of
- appellant'to pro forma promotion in BS-17, could not b

~would be the: deciding factor along with well establishe

| - seniority-cum-fitness at the relévant time.. [p. 1269]A& B~
1o fault - - S ~ - hage S

~.a result of this action, the appellants would be entitled to all the back-

- benefits. . o L |
Lo 47 . ":I‘her'e'shz}_u_ be no 6fdér._ as.‘tb_éo's‘t.s.. .Part'i.es,.be _inf:orméd.'- h
| HBT.YFST
2007 P LC(C:S) 1267
- [Punjab se}v:i,cé"rribunal] o
" Before K.B. dbid, Member-1
© Mrs. NASREEN AKHTAR
| | N | ,.'-v'é‘r'sluls g : IR
SECRETARY, HEALTH GOVERNMENT. OF THE PUNJAB, .
T 'LAHORE and another R

-. g Appeal No.2055 of 2006, decic:icd»'on"llth April, 2007 - :
* Punjab Civil Servants Act (VIII of 1974)-— .

j—3 8_'-{-'.Punjab Service Tribunals Act (IX of .1974),’ S.Ziv;;PrOinotidh--f
Appeal to Service Tribunal---Appellant who was appointed- in BS-14

as
Charge Nurse in .1981,

awarded BS-17, whereas
not. only was ‘appointed ea
BS-16 prior to ‘the res

to respondent, was -entitled to pro forma

ground "that Rer TEqUEST_Was time-barred, because in - the matter of
promotion and. pay, quéstion of _limitation was not applied---Case of
-appellant for. promotion in BS-17 was from- date of promoti
next junior ‘was promoted---Directions were given to the. Authority to
consider case of appellant for. promotion from the date her next junior
was promoted in BS-17---Date of promotion. of ' appellant. in BS-16,

d formula of-

[ 2002 PLC (C.S.) 1388 ref. f G an

e e

1 Prcsemic P T

~on- their part. ,Assuch, we convert the appellants’ ‘supersession ‘into
deferment from the same date i.e. 6-9-2002. The respondents are further|
. directed to -antedate the- promotion of the appellants accordingly and |p R
restore their - original ‘seniority as it existed prior to 6-9-2002. As|-

- -Appeals acccpte'd.

. due to her satisfactory performance was -
rse, but despite being senior she was not.
her. junior was granted said grade:--Appellant |
rlier to respondent, but was also promoted in
pondent “for' her satisfactory performance--- .

on when Her

e rejectéd on the . -
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appeal that respondents Nos.4 to 9 have been deputed for upper-class course
in March 1989 whereas appellant was sent (o -upper class course on
123-9-1989 and completed the course in March,-1990, while he was serving in
Multan - Range.  Grievance of the appellant was that ‘confirmation of
respondents No.4 to 9 as Sub-Inspectors -w.e.f. 7-2-1990, while he was left
in lurch, the respondents were admitted to” list 'F’ and " promoted "ay

officiating Inspectors from various dates occurring in the_years 1991 and .
-1995. Appeliant admitted that hé was transferred- fo ‘Sargodha Range at his
own request vide order dated 27-1-1991, he was placed. at ‘the bottom. of *

. officiating Sub-Inspectors on the list of Sargodha Range. Being junior 10 all
. officidting Sub-Inspectors . in -Sargodha Range,” he Was confirmed ‘as’ Sub-

Inspector w.e.f. 12-8-1992 and in the seniority list ‘ot 'confirmed Sub-
" Inspectors of -Sargodha Range, his name figured at Serial 'No.60, ‘though he

was ‘entitled to_be placed below. Serial No.24 and above Serial No:25 -

" as these persons were confirmed from various dates ranging between’
. +.9.10-1990 10.12-8-1992. Appellanit was admitted 10 list 'F' on 27-3-1999 .
" “and "profnoted . ‘as - Inspector - w.e.f. 19-4-1999 * making * him *junior _to
years. .. ‘Appellant submited , his .
representation to respondent No.2 ‘on 19-3-1998,. which was rejected and
. communicated to” him on 25-11-2000. Order -of -respondent, No.! .dated

" respondents Nos.4 to 11 by 8

7

25.2-1998 and that of respondent No2 dated 25-11-2000 bavé been.

challenged in this appéal.” . . ‘ ; ol
2. Learned counsel for the appellant cd;itepdéé that thé injustice 10 the

.- batchmates to.undergo upper class course to ‘which they were. admitted ‘in

l . .March, "1989 and this. is the starting point of his miseries, * Taking his
X arguments to their logical Lonclusion, learned counsel. stated that the only .
- "ground for not sending the Police Officer for upper course is thal .when he’ .
b . has an adverse entry in his ACR, as mandated in‘the Police. Rulés, 1934, To .~
" “the contrary, it was ‘urged that appellant has in -his ‘whole - career not ’
.. carned” even a-single - adverse entry, particularly; -till ‘March, " 1989,
" when respondents Nos.4 to 11 were sent to-undergo ‘the upper class-course * -
and without an)‘r thyme. or reason, his entry in the institution to undergo
“upper class course was  delayed till "23-8-1989, which he ‘passed in -

* March, 1990. N

because the Principal was of the view that, his_class would: be_neglected

B .
PLC (Servire) LG R :
. -~ : S R

appellant commenced at the time when he-was not ‘considered alongwith his’

without him. But on the other hand pelitioner was allowed to proceed on..

T

3. Learned counsel “for the appellant referred .to an. unréported - .
judgment of thé Hon'ble Supreme Couit in Civil Petitions Nos.766-L of "
.. 1995 .and 790-L of 1995 which took into consideration identical guestion of - .
.. " taw. Respondent ‘and petitioner, in the referred to case, before the apex Court - -~
' were Junior Instructors in Government College of Technology. Rpsp,dndgm;, S

being senior to the petitioner was not promoted to take the training course .

PR
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_sining which made him qualified to be promoted in BS-17 on 18-6-1990.
However, the case of the respondent was relegated on the ground thal he did
got complete the training .which he did subsequently and obtained Diploma

- on 13-5-1991. Respondent claimed promotion and seniority asserting that if

" . pe had not been ignored earlier, without any fault of his, he would have also .

iy fS_en'ice)

- peen proroted alongwith the petitioner. Punjab Service Tribunal who

sllowed the petition, observed as under:--

" "There’ was 16 denying the fact that'the ‘appellant was senior 10
- respondent No.3. He should have been deputed for .the course by -
virtue of his seniority. 1{ was not the respondent’s case that his’

Tecord was otherwise unsatisfactory rendering him unit for getting. .-

;. 3the'kraini_n'g;_&Convegsély. when his -record was clean and he was |

senior as well, he should have been given preference.to all others . -

“for getting -the training. He was detained by the Principal as he had .

ur. riorie also to look after the relevant duties but this could nol bea y
* ‘reason to. traverse ‘seniofity of the appellant. Someon¢ should” - .

‘have - been :brought -in- by transfer o by initial- recruitment to

. fill: the’ po$t_'t¢"xynporaﬁly'.'5'.The reason for. rendering his -'seniority .

o ineffeéﬁye;-waé' not sound. Late, hoWever,-he got the training and
- came’ cligible to ‘be -promoted. By virtue of seniority which was a’

N°3 et

sested right he had a’genuine claim to be. preferred to respondent - - iy,

' Accordmgiy, the"aﬁi)-f':a.l is:.'a;l‘owed.'-The appeilant is held entitled to
be promoted as Inspector (BS-17) in preference to respondent No.3

. -even though the latier might have to be demoted.” '

'Hon'ble 3ﬁdges “of. the Sﬁbrethé Court héld that the  respondent was -

handicapped to ‘undergo -the, course/training because of refusal of the
Principal to allow him 10 proceed on such training but since he was entitled

to undergo the training alongwith others, the Principal should have exercised

the discretion in his favour and alternaté” arrangement should have been -
made. The appeal of t'.he'p'etitio'ner-'was.di__'smissed and judgment of the .
Tribunal was upheld. -~ - . ¥ -

4. Another hurdle Which has been created in the - way of the appellant is

that he got himself transferred to Sargodha and according to the policy of the .-

Government, transfer with consent brings his seniority in his rank to the

" bottom. However, the mischief to the appeliant was done before he opted for

transfer to Sargodha in January, 1991 and events culminating in ignoring him
for promotion -as confirmed SubInspector from 7-2-1990 would not stand in
his way for seeking.irelie’f by his voluntary transfer to Sargodha Range.
‘Appellant also quoted -the case, ‘of Muhammad Sarwar v. Director

Administration, FIA reported in 1998 SCMR 2409 a casé more or less on the « '

similar grounds. Learned District Attorney, raised a single objection about’.”

S Cemyr, b, oL RIS =

R
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limitation and submntted that wrong wis done 1o the a;;lpe:llz;:: ond'l -2-1999
aceordmg to his own showing but the representation W tt:]: y made was iy
" January, !998 and according to the.dictum of Hon' fd I)uprerne Coun
reported in 1998 SCMR 882, question of limitation cou de :eenlb). the
appellate Court at any stage of the proceedmgs It was urgr;n ;O‘at_l;tglhougb
appeliant may have a good case on merit but having kept mul b years,
‘he cannot be allowed condonation there being no sufficien groun in hig

. favour. . . . ‘ , o - B
5 ' have attended 10 the, argtr'mems of the respective counsels and have
also gon¢ through the record ' e

6. Appellant adnuttcdly was pumshed for no fault of his for .not‘bcing
nomr'nated -for upper class- course in March, 1989- _alongwith "other
respondents He had no adverse entry in his ACR standing :z:gatr:t :::;;:.m

the Hon' ble apex .Cou ing
t that period of time, Ruling of.
?he judg!:nenl of ‘this Tribunal: in Appeal No. 634f of dl9191 s(:,m;:;;:
" the issue. Subsequent event of getting htmgel‘; l":;‘esc :;:hsto wou{;d ho
laced at. the bottom of officiating Sub-In ,
’ zrai:e ::gtl?e way of the appellant, as the mischief had corrtt_plet:: uselst Ln
February, 1990 when Jumors ‘10 the appellant \\tere con 'trm 'a‘s : ul

) Inspectors

7. Coming t0 the questron of limitation, canvassed' by t:se ;te)ggll;?tml

- am more prone in- the instant case (o do substanual just t“c:;s Undoubtcdly,

’ appe!lam was placed on the chopping block for no fault 0 S v,

Limitation Act is penal in nature and rights accmeg r:annof D ouid
uniess, suthc'em cause is shown. However, rechnicalities o

" cIviL - SERVICES 1393
L . 2002PLC(CS)1393
< ' [Smdh Semce Tribunal]-

Before Jusnce (Retd.) Abdul Glzam Shaikh, Chau_'man
.and Muhammad Iqbal Kazi, Member 1

GHULAM ASGHAR and others
' _versus -
- THE lNSPECTOR-GENERAL OF SINDH POLICE
Appeals Nos. 146 and 147 of 2000 heard on 29th June. 2001
Cwll servtce-- :

. ,-Dtsrrussa! from servrce---Re-mstatement---C:vn1 servants who alongwuh

“stand in the way of a person. who has been singled out: rather- persecuted |3

uities in his
without knowmg as to what crime or, sin he has’ comrmtted Eq

st the 4 °
" favour, far out. werght his tardiness, to make representatro: langear::\or e
- injustice done to him.’I am also fortified in my .view by the judg .

a
apex Court reported in PLD 1992 SC 825 that in matter? of {;;:;r:og::s. [:1 :;
. and other emoluments cause ‘of action is recurring, tm:i e tmpugncd
forecolses the right. Resultantly 1 accept the appeal, stl:: ailas e topecor
orders and direct the respondents to confirm the appellan S diven e
w.e.f. 7-2-1990 when tespondents; 14 to 11 his Jumt::s e considet
* " penefit of confirmation as Sub-Inspector. Respondent' lo. e o fr
ranting ante-dated promotion to the appeliant as ofﬁcnatmgm cbnkequenliHI
Et;he same dates as were allowed to the respondents alongwl S
" benefits flowing f from the order to promouon : i .R‘. “
H.B.T./64/PST. Appeal a;f:gpl?d

O |

Cpcsenice)

o ohers were .involved in- criminal - case,” were dismissed from service, but
mbsequently when criminal proceedmgs against all ‘of them were quashed

Ry all applied for théir re-mstaternent-—-A!l others except the appellants. '

vere re-mStated---Authorlty had app!ted different standards of judgment to

{wo simildr and “identical ‘nature of: cases by’ atlowmg reipstatement of on¢ -

1 md dtsal!owrng the same Iernedy 10 other and same treatrent was meted out

3vithout any apphcauon of mind and * consrderatton of merits -of the -

uase---Relief ‘provided "by ‘the’ Authority to others- should have equally

een allowed' to the civil servants in the rnterest of equrty, fair play .

ind Justlce. [pp. 1394, 1395]A&B
2002 PLC (CS) 86 ref ‘

\
S

. :Sycd Khaltd Shah for Appellants T \ .
Muhammad Qasim Mirjat, A. A G for Off cial Respondents

- Date of hearmg 29th June 200!
a JUDGMENT

MUHAMMAD IQBAL KAZI .(MEMBER-II). -These aie two

dentical appeals bearing Nos. 146 and.147 of 2000, respectively filed by the

jtove-named -appeltants under sectron 4 of the Sindh Service Tribunals

e, 1973. Since, both the appeals raise’ similar questions of law, as such

Yse have been jointly heard by us. The appellants ‘above-named have prayed

or declaratron ‘of the impugned. order dated 23-5-2000 passed by the

¢

gepondent No.2 as without Jurtsdtctron hence be set- asnde and the appellants

: remstated in servnce

1 - Facts of the case are that both appel]ants alongwrth others were: ¢
mted in Karachi Polloe as. Constables and after stccessful training were
psied in similar positions. However during the course of their service - they
¢ apprehended by CIA: Police in a Criminal Case No.498 of 199) under

fiion  392/34, P P C. regtstered at Pohce Station Chfton alongwrth other
T 3 B‘mi«)
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4 Appeal No.240/2013 | ﬂ
Fazal Rahim Khattak, Ex-Instructor/Lecturer, )4 )
Government Vocational Training Centre, Gul Bahar, Peshawar.............. APPELLANT. . . R thoo
_ . _ ’Q‘QQ& {

il

- :Govéﬁmént of Khyber Pakhtunkhwa through Chief Secretary, :
w.. ... Civil Secretariat, Peshawar and others....................ccc...... +RESPONDENT

Descfiption of documents Annex | Page No
Comments » - 1-2
Affidavit S 3
Dismissed from service 4.4.2000 A 4
5 Performance report B 57
5. Supreme‘ Court Judgment C - 89




VEP.SERVICE:IRIBUNAL, PESHTAWARA

. Appeal No.240/2013

.. Fazal Rahim Khattak, Ex-Instructor/Lecturer,
o= Government Vocational Training Centre, Gul Bahar, Peshawar.............. APPELLANT.

Government of Khyber Pakhtunkhwa through Chlef Secretary, _
Civil Secretariat, Peshawar and others..........................ee RESPONDENTS%:. k

PRELIMINARY OBJECTIONS:

-A- - That the appeal is badly time barred.
 B- - That the appellant has no cause of action.
. G- That the appellant has got no locus standi.
e fD- ' That the appeal is incompetent in its present forum.
i E- ', “The appellant has not come to the court with clean hands.
FI L That the present appeal is bad in its present form for non-joinder
.+ ». - and mis-joinder of the necessary parties.
G- That this honourable Tribunal has got no jurisdiction to entertain the present appeal.

[

o Respectfullv Sheweth,
! S “: N FACT :_l |

‘ l) Correct only to the extent that the appointment of the appellant' was purely
-~ temporarily and stop gap arrangement against the said post.

Para 2 of appeal is incorrect with further clarification that arrear of higher post
" BPS-17 was granted by the apex court in civil appeal No.129/95, Judgment .
- dated 11.6.1998, so the appellant already availed the said facility/benefits,

however annual increments were not allowed.

Para 3 of appeal is incorrect with further clarification that transfer of the
Government Servant is part and parcel of service under section-10 Khyber -
Pakhtunkhwa, civil servant Act: 1973. Due to dismal record of service ana
for misconduct of the appellant, disciplinary proceedings were initiated  against
him and being a habitual absentee was dismissed form service on  04.04.2000
(Annexure- A), which was challenged in Service Tribunal and matter was
remanded to the department for de novo inquiry. Due to the dismal record of
service of the appellant, He was removed from service. Later on the appellant |
~ re-instated in service on the judgment of this honorable Tribunal on
11.6.2002. |

Para 4 of the appeal is incorrect with further clarification .that in the
pursuance of Judgment of Honorable NWFP Service Tribunal dated
11.6.2002 the disciplinary proceedings / inquiry against the appellant had been -
conducted by the department in accordance with the relevant rules. The charge of
 the appellant’s willful absence from the duty had been proved against him and he
was awarded the punishment of dismissal from service on 6.2.2003. The order

was challenged by the appellant in Service Tribunal. The tribunal accepted the

appeal and set aside the impugned order. In the pursuance of Service Tribunal

- judgment dated 26.4.2007 the appellant was re-instated in service.



. g
< ot

Para-5 of appeal .is incorrect; the appellant mostly remained dismissed from
service with  effect from 2000 to‘2007. On his re-instatement on 26.4.2007, he
was posted at GTVC, Anbar, Swabi, yet he did not mend his ways and mostly
remained absent from duty on one pretext or the other. His absentee report and
adverse performance report by the Principal concerned are at Annexure-B. For
having dismal service record, such cases are ﬁsually not deem fit for presenting
before the DPC. The observation of Honorable Supreme Court of Pakistan in C.P.
No.558-P/2017 in this case is that “we note that the very DPC in its meeting held
on 07.06.2011 apparently did not have full record of service of the
respondent.....”at_ Annexure-C. The dismal record of service of the appellant has
not been reflected in the minutes concerned rather it has been termed the omission
of the department for delaying the promoﬁon case of the ex-officer from BPS-14
to BPS-17.

Para 6 is incorrect. As explained an above paras.
Incorrect. As explained an above paras.

Incorrect. The respondents have treated the appellant in accordance with

- law, rules and policy.

Incorrect, the appellant suffered due to his own conduct and dismal record
of service.

Incorrect, as explained in detail in the preceding paras and duly promoted
as per law.

~ Incorrect. As explained in preceding paras.

Incorrect. The promotion of the appellant comes under provinciail
promotion policy 2009.

‘ - In view of the above, it is requested that the instant appeal may be
.~ dismissed with cost.

: \
RESPONDENT NO.1) %LJ/'

Government of Khyber Pakhtunkh¥a through Chief
Secretary, Peshawar.

RESPONDENT NO.2)
Secretary Industries, Commerce & Technical
Education Khyber Pakhtunkhwa)Peshawar.

b~
RESPONDENT NO.3) -~
Secretary Finance Départment Government of
Khyber Pakhtunkhwa.
)
RESPONDENT NO.4)

_Managing Director KP-TEVTA. _~
-



Appeal No.240/2013

Fazal Rahim Khattak, Ex-Instructor/Lecturer,
Government Vocational Training Centre, Gul Bahar, Peshawar............... APPELLANT.

| - Government of Khyber Pakhtunkhwa through Chief Secretary,
" Civil Secretariat, Peshawar and others...........ocvievervenviniiin RESPONDENTS

AFFIDAVIT

» | Shahab-ud-Din Khattak, Legal Coordinator KP-TEVTA, on
: behclf of Khyber Pakhtunkhwa Technical Education & Vocational Training
- Authority Peshawar do hereby solemnly affirm and declare that contents

 of the accompanying reply are true to the best of my knowledge and
 belief.

PONENT

* Identified by

Ad Advocate General
ybeér Pakhtunkhwa.

28 (o2
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P DIRECTORATL oF TBCHNICAL EDUCATIOA
S ﬂ*i,A " ”;~-N.W.F.P. PESHAWAR.

Dated

W .

Under the provisio

ciency &iDiscipline)'

P. Govt: Servants (Effi

tie: Authority 1sipleasedto order the rcmOVal~£'om'

Trade Instructor(Related 5t

et ettt

.i Rahim Khattak,

o

,.o.‘

Sy ( SAIFULLAH KHAN BURKI ¥
LT T e s '.DIRECTORo.,:

-

n and neceasary

d for 1nformatlo

Mr;Sultan ZQb, Lieutenant Colonel for Commander,
orps. . Peshawar Contonment VAth E

Headquarters’ 11 Cor

o -hi 8 . letter No 0312/2/SV /Education dated 2)
fieer(TE), Bducation Dépaffﬁe'f*
N.W F.P, Peshawar.' . ST A

“COpy forWarde

Tho Soction Of
Government o

counts Officer, Haripur.

ocational Institute(Boys)f'

"The District ac

Govtz V

'Khattak S/O Abdul G ffoor, v111 g

District Nowsherd.




Better Copy

h " | | ~S— Mne%—;g__,

- GOVERNMENT TECHNICAL AND VOCATIONAL CENTRE
S ANBAR, SWABI

NO/GTVC/ANBAR/1162 . Dated 6-3-2008

To

The Director General,
Technical Education and Manpower
Training NWFP, Peshawar.

- Subject: PERFORMANCE REPORT.

o Please refer to your office letter No.DGTE&MT/Estt/4-106/1046
" dated 28.02.2008 on the subject cited above.

In this connections it is submitted that:-
: Mr. Fazali Rahim Khattak, was directed to explain his position
. ~ regarding his absence vide your office letter no. DGTE&MT/Estt:/3-106/572(1)
0 dated 7.11.2007 but he failed to do so.
P His performance is not satisfactory and remained absent from duty

- detail given below:-

- From To Days Remarks.
- 15.1.2008 18.1.2008 4 Absent
2512008 . 26.1.2008 2 Leave
1 29.1.2008 -- 1 Absent
222008 -- 1 Absent
T 7.2.2008 -- 1 Leave
- 11.2.2008 12.202008 2 Absent
15.2.2008 -- 1 Leave
21.2.2008 -- 1 Leave
28.2.2008 -- 1 Leave
.+ 2922008 3.3.2008 4 Absent
. 5.3.2008 6.3.2008 1 Absent

L Total absence 14 days
Total leave 6 days

Report is submitted as desired please.

PRINCIPAL

S
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Dated ..O/"" //'___2;‘“’2‘ S

LRk AT
1}5 _‘{9:,' =

The m.rector,
Technical Education and Manpower Training

NEFP, peshawars
ABSENCE FRCM IUTYs

B4 %M s Kindly refer to your office order Endatmo.m‘m/ " B
.",“‘,”n';‘f ','*/4_105/5432( 1=3) dated 24=10-200T. | :

'};\r, $

In thie connection it is submitted that Mr.Fazle Hahim .

tta}: trade Instructor Related studzea submitted his arrivel raport on

29 10..200'7\ and ig absent from duty t11l date. Therefore his arr:l.vd. report ~;

Tt ia further added that there are iwo eubjecta i, e'lrade.

;Thég‘?:and trade practical in each trade at this centre and there is no
: It is requested that he may
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s ¥icrneed ot trade instructor B/S &t this cenire.
t a station where hig services caen be ut:l:l.ized..
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§§ﬁ{l!mvlw Tritranad, Pabiawar (s Appeal N, Uau nr0 i

AL

o Qovernmant yf XPXK throngh. €
, ah. Chigf Sacratary
e =0h'il Socrvtariat, Pashuwar & othars, ’
A Varaus
”'3‘: ':«.-4"‘“-".“ Raheam Khattak, .. Rosponddont(s)

.../\ppul{m,( (s)

M, Ml[l\ll I\lmn. AdidLAGL KD

E ’lfm‘ the Appelinit: () -
Shnh W, AD. Litigation, TEV TA.

1 I person,

¢ 0n, 04;2020' ‘

ORDERW

hoe Lo Q__lmg_él!. orl, Cd— We have heard the lenrned

e wunavl fur the nppcllamm KO 0

'-L

lso thu rcqpmxdt.nt, who hay

'”nppancd in pu'-;on nntd have perused the wcmd

H geemn that I tho' fir st plucc the very service appenl

: ﬂlcd by the respondent. waa tdme-birred “but the  Khyber

yilnnal, Peshiivar (tlnn Tribunal], lius not

l'nkhmnkhwn Scrvice 'l
'llh thiy jssué In the Impurncd judgmcnl
considerable record hay been placed

dcnll W Turther, as per

llm counscl for the appellants,

. "'d‘""‘-"?",l)cforc the 'l\‘llmmll whowing that the’ respondent’s service rccortd

F nu nnl been up-m ljw mark nml in Tiis ACRs, it was nientioned

tlmt lm could not hinve been ],t‘lmlt‘tl promation l‘mm the yeur

2002, far tlmt, (licre hinve bean niverse: remnrks/reports apainst

hlm amh thu said: ndvcrac resnurks/reports wore never challenged

saciglo-
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by Him, The summary of tho ACRs from 1DH0 to 1999 {available nt

anMo of tho record), ahows that the respondent fo not At for :

promolIon. What o tho cffect of th!u document ns well au other

documents placed bc(oro the ‘Tribunul by the nppollant, tha gme

" |
tpparently hna not been ndvarted to Ly the tribunal n the

, t
lmnuuncd Judgment and it ln, herelore, cuncntial that In the firy

.

place, the Tribunal should conuldor all theoo twpeets and then

record itn finding, about the outitiement of the reopondent's

. ‘
]

K _Pl‘omotlon rrom 31.05.2002, : ‘

L Q?i : Wo ho.vo confronted thu roepondent with all thoso

nnpccts and though hc has argued tho multer quite nbly h‘m"c"

: but concedes that tho quentlony nolcd abuve and the nvuilnblo | CRR
‘rccord ‘before the Tribunal, nppnrcntly. ‘was not conuidered by the . T
Tribunal, while passlng the impugned judgment. ' L

L4, In this view of the mutter, wo alloy this appenl, sct

aside the Impugned Judgment dated 16.10,2017 of the Tribunnl .
and remand the malter bnek to the Tribunal for declding the
ﬁ ‘n'ppcl:u.l of the respondent afr;:ah, in accordnnco with law nnd ulso e
‘Ioonaidcring all documents Uiat have been filed by the partics

o b;l'orc 'it. As the matter ln quite old, it Ia cxpcctcd t.hnt the Tribunal

shall dccldo the nppnnl withina pcriocl of thrcc monlhs. . - .
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VAKALAT NAMA

| . NoO. ]2 A o
INTHECOURTOF__Kp  Cewoics Qﬂwwﬁ DW
: F&? V. e - Qa%\ N - - S (Appellant)'
N , - (Petitioner)
-~ (Plaintiff)
: . VERSUS .
Q-IQA-;' c»\c) " \/\? : (Respondent)

' o ' (Defendant)
I/we \'“ﬁ-.’ c - M\.‘w‘

Do hereby appoint and ‘constitute M.Asif Yousafzai, Advocate, Peshawar,

- to appear, plead, act, compromise, withdraw or refer to arbitration for me/us
as my/our Counsel/Advocate in the above noted matter, without any liability .
for his default and with the authority to engage/appoint any other Advocate/ .. -

. "' Counsel on my/our costs. |

- Ijwe authorize the said Advocate to deposit, withdraw and receive on my/our
behalf all sums and amounts payable or deposited on my/our account in the
above noted matter. The Advocate/Counsel is also at liberty to leave my/our
case at any stage of the proceedings, if his any fee left unpaid or is
‘outstanding against me/us. - ‘

~

Dated ' 120 Il
: . , ( CLIENT ) -
. - / ) . . ) A
)@_,-" - ACCEPTED
r !
> N\ - - M. ASIF YOUSAFZAI
S {\\ | - ~ Advocate
M. ASIF YOUSAFZAI - Syed Noman Ali Bukh :
Advocate High Court, : , Advocat
Peshawar. ' reale
A L | . Attested
OFFICE:" ' <
" Room-No.1, Upper Floor,. : Q‘Q—_‘“—M‘
Islamia Club Building, S
Khyber Bazar Peshawar. -
Ph.091-2211391- -~ . - S
03x3-3-91~032‘40 g , : i
S g [
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Period of ACRs Iunber 01: Raports

’ Name of Qfficer.

: [] [
E- v VeGood Good . Avrg: 5 adverse . . . .
- 5 :: E‘_ E EYear H Contgnts g Migaing
: [] : L] ¥ ﬁ' :
: 2 5 3 AN AN S SN S S N N N
: Pazli Rahim Khattek. 4.07-1980 to Wil 06 11 1996 1-Initiative & drive B, Avg
- ior Instructor, £1-12-1999. 2-5\11tab;}.1:y for .
- proaotion Not y
h it 1
: : promo
ion, J
\ 3-G eneral Remarkis- The
J

v Cificial is an hebitual

- abscaunder, He remains abse.
vithout any prior infomati/
He is very mucn irregular i;
taking the clasges,

i

1398 1- General Remarks:. Being

non local he ig the least

. interested in hig duty at
this station for which he h:
been using medical grounds ;
a tactics for medical leave.

The abolWwe remarks were
; tetained,

v 1999 1~ General Remarks:~ He 4.

¥ o not doing duty pnctually & B ,

i : o often remained absent from [ el

e _ ’ _ . duty during the year, He hi Ao H T

‘ . : - s : been warned several times bu . TOWRL LN e
. - . the result was mi1, TR e e
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