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321

The execution petition of Mr. Jamal uddin submitted today by Mr. Yasir 

Saleem Advocate. It is fixed for implementation report before Single Bench at

. Original file be requisitioned. AAG has noted the 

next date. The respondents be issued notices to submit 

compliance/implementation report on the date fixed.
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- In the matter of 
.In the matter of 
Appeal No. 759(P) CS-2019

Jamal uddin Ex- Chowkidar Govemmenl 
Loi Shalman Landi Kotal Dislvict Khyber.

Priniary School Shin PokJi 
.................... (Appellant)

VERSES

Educaiion (Merged Areas),Elementary & Secondar\Secretary
Khyber PakJatunkhwa, Peshawar and others.

(Respondents)
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BEFORE THE KHYBER PAICHTl NKWA 
SERVrCE TRiBL'NAL PESHAWAR

In the matter of
Appeal No. 759(P) CS-2019.

Chowkidar Government Primary School Shin Pokli
(Appellant)

Jamal uddin Ex- 

Loi Shalman Landi Kotal District khyber

VERSUS

1. Secretary Elementary & Secondary Education (Merged Areas), 
Khyber Pakhtunkhwa, Peshawar.

2. Director, Elementary & Secondary Education (Merged Areas), 
Khyber Palditunlcliwa, Peshawar.

3. District Education Officer (Male) District Khyber.

(Respondents)

the implementation of theApplication for 
Judgment and Order dated 13,01.2022 of this 

Honourable Tribunal. ____ _________

Respectfully Submitted:

1. That the above noted service appeal was pending adjudication in this 
Honourable Tribunal and w'as decided vide judgment and order dated 

13.01.2022.

2. That vide judgment and order dated
^ Tribunal accepted appeal of the appellant in the following terms:

27.3O0l'7’ this''Honourable

In view uj the foregoing cH.sciission. the instant appeal as 
the connected service appeals are accepted. The 

set aside and the appellant are re-instated

"8. 
well as
impugned orders are 
in seiwice with all back benefits. Respondents however are tat

so desire. Parties are left toliberty to conducted incpiiry if the} 
bear their own costs, bHe he consigned to the record.

13.01.2022 is Attached as(Copy of the Judgment and order dated
annexure B)

>

3. That the judgment oi' this Honourable .'fribunal was duly 
communicated to the respondents, however the respondent department 
has not re-instated nor has his sa!ai\ been released up till now, which 
is against the spirit of the judgment and order dated 27.03.2017 of this 

Honourable Tribunal.
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4. That after judgment and order of this Honourable Tribunal, the 
applicant is continuously approaching the respondents for the 
implementation of the judgment, however they are reluctant to 
implement the judgment. (Copy of application dated 09.05.2022 is 

attached as Annexure B)

5. That without re-instating, the respondent department conducted, 
inquiry and the appellant was initially called by the DEO office 
District Khyber for inquiry when the appellant went to the office of the 
Respondent No. 3, he was told to go to the olTiee of respondent No. 2. 
The appellant was under impression that he would be given re­
instatement order, when went there he was informed that only the 
inquiry would be conducted. He appeared before' the inquiry officer 
and cleared his position, however neither the appellant has been re­
instated in service nor he was convey^ed any outcome ol the inquiry.

6. That the respondents are legally bound to implement the judgment of 
this Honourable Tribunal in its true letter land sprit without any further 

delay.

It is, therefore, proved that on acceptance of this application the 
respondents may please he directed to .implement the judgment and 
order dated 13. 01.2022 of this Honourable Tribunal in its true letter 

and spirit.

A ppftcant/ appell^t
Through

EMYASIR
Advocate High Court

AFFIDAVIT

"it is hereby solemnly affirm and declare on oath that the contents of the 
above implementation petition are true and correct to the-best of my 
knowledge and belief and that nothing has been kept back or concealed from 

this Honourable Tribunal.
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OBEFORE THBE KHYBER PAKHTUN
SERVICE TRIBUNAL, PESHAWAR

N"'/

Appeal No.f^ /2019

P'
r ■ '6iSatsd.:-’J

Jamal uddin, Ex-Chowkidar Government Primary School Shin Pokh 

Loi Shalman Landi Kotal District Khyber
li1i

(Appellant)
i

VERSUS'?4'm
■I:
1

1. The Secretary Elementary and Secondary Education 

(Merged Areas) Khyber Pkhtunkhwa Peshawar.
2. The Director Elementary and Secondary Education 

. (Merged Areas) Khyber Pkhtunkhwa Peshawar.
3. District Education Officer, District Khyber.

I

(Respondents)

lal&SSr^'
■^^s' APPEAL UNDER SECTION 4 OF THE KHYBER 

' ' PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974,
AGAINST THE ORDER DATED 28.01.2019, WHEREBY 
THE appellant has BEEN AWARDED THE MAJOR 

PUNISHMENT OF DISMISSAL FROM SERVICE, 
AGAINST WHICH HIS DEPARTMENTAL APPEAL 

DATED 29.01.2019 HAS NOT BEEN RESPONDENT 

WITHIN THE STATUTORY PERIOD OF NITflETY 
DAYS.

V: ■

n•

li
m s

13.
&

1

\
Prayer in Appeal: . -

On acceptance of this appeal the impugned order dated 

28.01.2019, may kindly be set aside and the appellant may be 

instated into service with all back benefits and wages of service.

-i .-.‘r

-.v-'
■

1 rer
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■•AORDER 
^3.01.2022

-«^.-
Learned counsel for the appellant present Mr.*‘Mu;.arr|pjd 

Butt, Additional Advocate General for respondents present.

:' heard and record perused.

. / s/

H-

detailed judgment of- -today, passed in Service Appeal 

bearing No. 856/2019 titled Islam uddin Versus The Secretary Elementary 

and Secondary Education (Merged Areas) Khyber Pakhtunkhwa Peshawar 

and others",-the instant service appeal is accepted.. The impugned orders 

are set aside and the , appellant is re-instated. in service with all back 

benefits. Respondents however are et liberty to conducted inquiry if they 

so desire. Parties are left to bear their own costs. File be consigned to 

record room.

Vide our

announced
13.01.2022

i4a

(ATIQ-UR-REHMAN WAZIR) 
MEMBER (E)

EEN)
CHAIRMAN

Cerate
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f?7ADiary No__ _
/2019Appeal No

Dated 7~7
, Ex-ChowkidM ,Govenment, Primary School

Islam uddin 
Ill^gudar Bara District Khyber i

(Appellant)

: VERSUS

and Secondary Education (Merged1 The Secretary - Elementary

Areas) Khyber Pkhtunkhwa Peshawar.
3. District Education Officer, District Khyber.

(Respondents)

4 of the lOiyber

dismissal from Service, against which his 
tpartmental appeal dated 20.02.2019 has^not 

^ within the Statutory period of

!
i

been respondent 
ninety days. 1

Prayer in Appeal-
Filed[to-«iay

JSte^str^n acceptance of this appeal the impugned 

^ \ till order dated 25.01.2019, may kindly be set aside 
and the appeUant may be re-instated into 

all back benefits and wages oj

I

S IS service with,: 
? fP“-w service.
r S' ■

—-^3^ '
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A qfrVICE TPTRilNAL PESHAV\^TJ-

pFpr>pF THF KHYBER PAIff^TUNKHW

/ Service Appeal No. 856/2019i

S’ / / ' ■ \\
'**-■iT*20.06.2019 

.. 13.01.2022
Date of Institution ... 

Date of Decision

School Ilamgudar Bara Distff 
(Appellant)

•sj

s//

Ex-Chowkidar Government PrimaryIslam uddrn, 
Khyber.

vemis
Education (Merged Areas) Khyber 

(Respondents)Elementary and SecondaryThe Secretary 
Pakhtunkhwa. Peshawar and others.

Yasir Saleem, 
Advocate

For Appellant ■

Muhammad Adeel But, 
Additional Advocate General

For respondents

CHAIRMAN
member (EXECUTIVE)AHMAD SULTAN TAREEN 

ATIQ-UR-REHMAN WAZIR * ■ •

ilibGMENT
This single judgmentfEV.-attQ-UR-RFHMAN WA7TR MEMBER

he instant sen/ice appeal as well as the following connected 

of law and facts are involved therein:-
shall dispose of the . - 

service appeals, as common question

1. service Appeal bearing No, 759/2019 titled lapiaioddin, 

Service Appeal bearing No. 760/2019 titled Wajiuddin

■'..Vi-

. 2

2. are that the appellant was appointed as Chowkidar

all the

. It was in

Brief facts of the case.

Department vide order dated 31-08-1999 after observing
02.

in Education
codal formalities. The appellant performed his duty for almost 20 years

when salary of the appellant was stopped and later on was dismissed from 

service vide order dated -25-01-2019. Feeling aggrieved, the appellant filed
2017,.

/



z 7
responded within thes' 20-02-2019, which was not

appeal with prayers that the impugned
dateddepartmental appeal 

statutory period, hence the instant service
re-instated inbe set aside and the appellant may be

order dated 25-01-2019 may be 

with all back benefits.service
tended that the appellant has 

ecured under the law
■ Learned counsel for the appellant has 

not been treated in accordance with law, hence his rights s

; that the impugned order is against law, facts and norms

con
03.

has badly been violated 

of natural justice, therefore, not tenable 

any inquiry was conducted nor the appellant was afforded oppoitunity of defense;

, hence liable to be set aside; that neither

any show cause notice was 

; that the
charge sheet/statement of allegation • orthat no

served upon the appellant and the appellant was condemned unheard 

appellant has not been afforded opportunity, of P^sonal jiearing before awarding

major punishment of dismissal Jrom service; that valuable rights have been 

accrued in his favor, which cannot be snatched away through such impugned

order; that the inquiry officer suggested penalty of compulsory retirement from 

seiVice, as is evident from the impugned order, but the appellant was awarded

\or punishment of dismissal from service without giving any reason, so

tH^mpugned order is defective and liable to be set aside; that the appellant has
' . ■ • •

at his credit a spotless service, who never committed any act of misconduct and 

appointed through a legal process and received salaries for almost 19 years 

and the principle of locus poenitentiae strongly favors the case .of the appellant; 

that it would be un-just and illegal to remove an official from service without 

Observing the formalities as prescribed in. law; that the appellant was illegally and 

un-lawfully dismissed from service, hence needs interference oTfms iribunal.

with

was

Respondents were given several opportunities to submit reply, but they 

failed to submit reply, failing which, their right of defense was struck off, but the 

impugned order alone would suffice resolving the riddle. The impugned order 

Id suggest that appointment of the appellant as Chowkidar is not disputed

04.

47^1
norwou

"v
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, declared as fake. It Is also not disputed that the appellant served for almost 20 

years against the post, receiving perquisites and privileges of the post for 

enure period. The issue surfaced dudng chec«hg-of^as.r, Payroli, when the 

. assistant district education officer came to know that the appellant holdmg

with effect from 31-08-1999 at

0-^
the/■

personal number 00412704 is drawing pay

Bara, District Khyber, where- there is no 

occupied by the appellant, hence pay of the
Government Primary School Illarngudar

sanctioned post of chowkidar
stopped and his name alongwith personal number was published in

appellant was
papers dated 27-05-2018. The impugned order further reveals thatleading news

the competent authority constituted an inquiry committee on 28-09-2018 and the

committee recommended compulsory retirement but not agreeing with suggestion 

of the committee, the competent authority himself conducted inquiry dated 22- 

01-2019 and dismissed the appellant from service vide order dated 25-01-2019

within three days.

05. ■ We have observed that personal number is issued by the Account Office 

igular sanctioned post. Similarly, pay is also released against a 

if^ed post and as rightly argued by counsel for the appellant that as per 

'"'practice in vogue in Education Department, an employee is appointed against a 

sanctioned post and is deputed'to serve in anther station in exigency of service, 

but is supposed to draw his salary against his original post. It never happens that 

any of the employees could draw salary without sanctioned post for long. 20
• s

years, Same is the case with the. appellant that he was appointed against a 

sanctioned post after observing all the codal formalities and being an illiterate 

individual, he served, where he was deputed to serye and once he was allotted 

personal number by Account Office against a sanctioned post, he started 

performing his duty and started receiving his salary. It was not fault of the 

appellant, if he was deputed to serve in. a school, where sanctioned post of 

chowkidar vyas not available, nor was it an act Of misconduct, rather it was due to

against a

sani

vtTfegTED
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irregularity after 20 years, forreckless approach of the respondents finding an

llant shall not suffer. The impugned order would suggest that the
■ which the appe

affording . him opportunity of
dismissed from service withoutappellant was

defense, as no charge sheet/statement of allegation or any showcause notice is 

, mentioned to be senred upon dte appellant, nor any regular inquiry Is mentioned

Court Of Pakistan in its judgment reported
in the impugned order. The Supreme 

as 2008 SCMR 1369 has
major penalty, theheld that in case of imposing 

required that a regular inquiry was to be conducted in
principles of natural justice

and opportunity of defense and personal hearing was to be provided
the matter

servant proceeded against, otherwise civil servant would be

dismissal from sen/ice would be
to the civil

unheard and major penalty of

without adopting the required mandatory procedure,
• condemned

imposed upon him 

■ in manifest injustice.

resulting

Record would, suggest that the appellant was appointed against a

back in 1999, which is not
06.

sanctioned post after fulfilling the codpl formalities

disputed ^is dismissal through a summary trial is against law as well as norms

of pafiral .justice. Since the appellant served against the post for almost 20 years

the post, which cannot be taken away with a 

aiDpellant. The Supreme GoOrt of Pakistan
and developed vested rights over 

single stroke of pen for no fault of the 

■' in its judgment reported as
1996 SCMR 1350 has held that authority having itself

benefit of its lapses in orderappointed civil servant could not be allowed to take

to terminate service of civil servant merely because it had itself committed an

violating procedure governing appointment and an employee could
irregularity in

not be blamed or punished for the laxities on part of the respondents. The order

had to be made in accordance with the principleaffecting the rights of a person 

of natural justice, order taking away the rights of a person without complying with

the principles of natural justice had been held to be illegal. Government was not 

vested with the . authority to withdraw or rescind an order if the same had taken
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in favor of the appellant. Reliance is?’"legal effect and created certain legal rights in 

place on 2017 PLC (CS) 585.

ed opinion that the appeliant has not been treated

fault of him. The
■ We are of the consider07.

5 dismissed from service for ho

with the respondents and now is reaching
in accordance with law and was

ellant served for almost 20 years
of superannuation and at such a beiated stage, penaiizing him for a fault, 

which has not been committed by the appellant would result in manifest injustice.

app

his age >

, whichThe order of dismissal appears to be arbitrary and without lawful authority

did not notice any irregularity'in appointrrsent of theis liable to be set aside. We.
chowkidar nor any of the allegations pf inefficiency or misconduct

- appellant as
appellant was charged only for the fault that he hasfound against him. The 

drawn salary in a school, where no post of chowkidar was available, which was 

not his fault, rather it was responsibility of the respondents to post him in a

were

station, where'regular sanctioned post was available. The correct course in case 

of the appellant would have been to transfer him back to the school, where he 

initially appointed, instead he was dismissed,, which however was notwas

warranted.

of the foregoing discussion, the instant appeal as well as the 

connected service appeals are accepted. The impugned orders are set aside and 

the appellant are re-instated in service with all back benefits. Respondents 

however are. at liberty to conducted inquiry if they so desire. Parties are left to 

bear their own costs. File be consigned to record room.

08. In view

ANNOUNCED
13.01.2022

{?, eopv (y^jiQ.y|^:[^EHMAN WAZIR)
MEMBER (E)

(AHM/fe-^TAN TARl 
CHAIRMAN

Servifer
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To,

The Director,
Elementary & Secondary Education Department,
Government of Khyber Pakhtunkhwa, Peshawar.

............... .. KHVB.R VFRsilS TH. SECRETAHvJji

|^/■cpr.F^ ARFAS^ KHYPFR PAKHTUNKHWA AND OTHE^

Dear Sir,
Chowkidar at GPS Shin Pokh Loihumbly submitted that 1 was working as

dismissed from service vide order dated •^^5-Cl--2019 against
It is

Shalman, District Khyber. 1 was 

which 1 filed a service appea
1 at Khyber Pakhtunkhwa Services Tribunal, Peshawar.

ith all back benefits by the Khyber Pakhtunkhwa Services
I was re-instated in service w 

Tribunal, Peshawar in its decision dated 13-01-2022.
2.

implement the decision of Khyber Pakhtunkhwa 

ted 13-01-2022 and re-instate me in service with all back benefits.
It is therefore requested to kind'y3.

Services Tribunal da

Thanking you.

Yours faithfully.
Dated; 09-05-2022

(J■ (7I Ex-Chowkidar
GPS Shin Pokh Loi Shalman
District Khyber



POWER OF ATTORNEY
(cj>the Court of

For
J Plaintiff 
I Appellant 
5 Petitioner 
'Complainant

VERSUS
S Defendant 
j Respondent 
I Accused

of'asc No.Appeal/RevisioiVSuit/Application/Pciition/C
Fi.xcd for ______^__

. do hcreb\ nominate and appoint1/We. the undersigned/

YASIR SALEEM, Advocaic Peshawar as my true and lawful
attorney. for me in m>' sa.nc and on nw behalf to appear at

plead, act and answer in the above Court or an\ 
the abv've matter and is agreed to sign and file 
e.xhibits. C'ompromises or other documents

________to appear.
Court to which the business is transferred in
petitions. An appeal, statements. ■ , p o
whatsoever, in connection with the said matter or anv matter arising theie tiom and also o 
apply for and receive all documents or copies of doeumenis. .iepositions etc. and to app > 
for and issue summons and other writs or sub-poena and to .ipplv lor and get issued and 

other exeeutions. warrants or order and to conduct an-y proceeding
or all sums or submit

accounts.

arrest, attachment or
that may arise there out; and to appK for and receiv e payment .d anv 
for the above matter to arbitration, and to employee anv other Legal Practitionei 

. authorizing him to exercise the power and authorizes herebv conterred on the Advocate 
wherever he may think fit to do .so. anv other lawyer mav Jae appointed bv my said counsel 
to conduct the case who shall have the same pc'wers.

and conduct the said case in allAND to all acts legally necessarv lo manage 
respects, whether herein specified or not. as mav be proper and expedient.

AND I/we hereby agree to ratify and confirm all lawful acts done on my/our behalf 
' under or by virtue of this power or of the usual praeliee m sueh. matter. ■

PROVIDED always, that l.-wc undertake at time ol calling of the case by the 
Court/mv authorized agent shall inform the Advocate and make him appear Cmirt. if the 

mav be dismissed in default, if it be proceedcrl cx-partc the said counsel shall not be
arded in tavour shall be the right of the counsel

< •

case
held responsible for the same. .Nil costs aw 
or his nominee, and if awarded against shall be pavablc bv me us

IN WITNESS whereof 1/we have hereto signed at

the V eardav tothe

Executant/Executants

Accepted subject to the terms regarding fee

YAStR SALEEM
Advocate iliei: Court. Peshavvar

advocates, legal advisors, Si;R\ IC I; i l.AltOl R LAW CONSULTANT
FR-4. Fourth Floor. Bilour Plaza. SacldnrKo:Kl..caiau.„-v anti OomaO s.. .aaUN.SSWW i niai! ^a.sirsakcmadvoouertgmatl.com


