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vDate 6forder

proceedings

Form- A

FORM OF ORDER SHEET

Court of

Execution Petition No. 567/2022

2

22.09.2022

Order or other proceedings with signature of judge

The execution petition of Mr. Jamal uddin submitted today by Mr. Yasir
Saleem Advocate. It is fixed for implementation report before Single Bench at
Peshawar on v . Original file be requisitioned. AAG has noted the
next date. The respondents be issued notices to submit
compliance/implementation report on the date fixed.

By the order of Chairman
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EFORF THE KHYBER PAKHTUNKWA
SERVICE TRIBUNAL PESHAWAR

Ir.\_the matter of Jg P 5(6?/2@2 =

In the matter of
Appeal No. 759(P) CS- 2019.

Jamal uddin Ex- ChOWl\]ddl Gov emmcht Primaw School Shin Pokh
Loi Shalman Landi Kotal District Khyber..........oooeeen (Appellant)

, VERSUS

Secretary Elementary & Secondary  Education (Merged Areas),
Khyber Pakhtunkhwa, Peshawar and others.

(Respondents)
INDEX
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BEFORE THE KHYBER PAKHTUNKWA
SERVICE TRIBUNAL PESHAWAR

In the matter of -
Appeal No. 759(P) CS-2019. '

Jamal uddin Ex- Chowkidar Government Primary Schoo! Shin Pokh
Loi Shalman Landi Kotal District Khyber....... ... -(Appellant)

VERSUS

I Secretary Elementary & Secondary Education (Merged Areas),
Khyber Pakhtunkhwa, Peshawar. .

7 Director, Elementary & Secondary .Educution (Merged Areas),
Khyber Pakhtunkhwa, Peshawar.

3. District Education Officer (Male) District Khyber.

(Respondents)

Application f(;; the imp/en'ren:m‘ti(m" of the
Judgment and Order dated 13.01.2022 of this
Honourable Tribunal.

Respectfully Submitted:

1. That the above noted service appeal was pending adjudication in this
Honourable Tribunal and was decided vide judgment and order dated
13.01.2022.

2. That vide judgme'h’.t and _drder dated - 27372077 “this “Honourable
" Tribunal accepted appeal of the appellant in the following terms:

“8.  In view of the foregoing discussion. the instant appeal as
well as the connected service appeals are accepted. The
impugned orders are set uside and the v pellunt are re-instated
in service with all back benefits. Respondents however are tat
liberty to conducted inquiry if they so desie. Parties are left to
bear their own costs. Iile be consigned 10 the record.”

(Copy of the Judgment and order dated 13.01.2022 is Attached as
annexure B)

3. That the judgment of this Honourable Tribunal was duly
communicated to the respondents. however the respondent department
has not re-instated nor has his salary been released up till now, which
is against the spirit of the judgment and order dated 27.03.2017 of this
Honourable Tribunal.



That after judgment and order of this Ilonourable Tribunal, the
applicant is continuously approaching the respondents for the
implementation of the judgment, however they are- reluctant to
implement the judgment. (Copy of application dated 09.05.2022 is
attached as Annexure B) ‘ : ‘ -

That without re-instating, the respondent department conducted

‘inquiry and the appellant was initially called by the DEO office

District Khyber for inquiry when the appellant went to the office of the
Respondent No. 3, he was told to go to the office of respondent No. 2.
The appellant was under impression that he would be given re-
instatement order, when went there he was informed that only the
inquiry would be conducted. He appeared before the inquiry officer
and cleared his position, however neither the appellant has been re-
‘nstated in service nor he was conveyed any outcome of the inquiry.

That the respondents are legally bound to implement the judgment of

this Honourable Tribunal in its true letter land sprit without any further

delay.

It is, therefore, prayed that on acceptance of this application the
respondents may please be directed 10 implement the judgment and
order dated 13.01.2022 of this Honouruble Tribunal in its true letter

- and spirit.

Co// &
Applicant/ appellgnt
Through o

YASIR /8
Advocate High Court

-

AFFIDAVIT

It is hereby solemnly affirm and declarc on oath that the contents of the
above - implementation petition are truc and correct 10 the- best. of my .
knowledge and belief and that nothing has been kept back or concealed from

~ this Honourable Tribunal.

onent




_ “SERVICE TRIBUNAL, PESHAWAR N
. - . i S SUET Iwiv;ngg' Pnlﬂitum o
Appeal No.}§9/2019 0 oo M Emana
, o . | Y b e 7 ,{g |
Datea 28/67,2&7f

- Jamal uddm Ex- Chowk1dar Government anary School Shin Pokh
Loi Shalman Land1 Kotal D1str1ct Khyber

| S . (Appellant)"
. VERSUS . ~.T

1 The Secretary Elementary and Secondary Educauon
(Merged Areas) Khyber thtunkhwa Peshawar.
| 2. The Director Elementary and -Secondary Education |
~ (Merged Areas) Khyber: Pkhttnkhwa Peshawar.
3, District Education Ofﬁcer, District Khyber.

dit aay (Respondents) -
Fijedto-G=. - |

Re iStrarx ‘

23 57 713 APPEAL UNDER SECTION 4 OF THE KHYBER
e ° PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974,
&1 AGAINST THE ORDER DATED 28.01.2019, WHEREBY

% THE APPELLANT HAS BEEN AWARDED THE MAJOR

2-—%1  PUNISHMENT OF . DISMISSAL FROM 'SERVICE,

AGAINST WHICH HIS DEPARTMENTAL APPEAL

DATED 29.01.2019 HAS NOT BEEN RESPONDENT

WITHIN THE STATUTORY PERIOD. OF NINETY .-
DAYS. | L ey
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Praver in Appeal: -

A
e

‘On acceptance of thls appeal the . lmpugned order dated
. 28.01.2019, may kindly be set aside and the appellant may be re-
instated into serv1ce Wlth all back benefits and wages of service.
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L_"-'{heard and record perused

Vide c)ur.detailed judgment of- .tod'a?y,' passed _in‘ Service Appeal

' "bearing' No. 85'6/.2019 titled Islamﬁ uddin .VersLls The Secr.etary Elementary :
and Secondary Educatron (Merged Areas) Khyber Pakhtunkhwa Peshawar

and others” .the instant servrce “appeal is accepted “The lmpugned orders‘
.are set asude and the appellant is re- mstated in service wrth all back B
benefits. Respondents however are ; at llberty to conducted mqurry if they
so desire. Parties are left to bear their own costs. _Frle be consigned to
. record room. | |

ANNOUNCED
13.01.2022

: EEN) . (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN 7 MEMBER (E)

frnite of f"z semtatinn of S0 (vj/ L-Mm

Numboer af Vo .._,_--M%D_ﬂ_.-._;_. e e e
(:t"i:-}-'l'-":';:‘\ Ho c,c._.__/ﬁ/ e e .

e e G e
Rt il ,“_,(47/_%_.”“_ S - ,_~
WU T [PREEE S /M [/ /’L ;_ =

PR AR T CHNRINURRE SRSl
Gt ot e it Caphan

i / I/L Sl apEa
ﬁ’tzit pllchvery G e u;xv._.__c_.[___.é s i e A




U SO

—— T

T ——
T — ¢t

: V'Islam ' uddz:n, .

, 1: | The “S.ecre"tdry.

. Areas) Khyber
- 2. The Director

Areas) Khyber

3. Diétri_ct' Education Officer, District 'Khyber. :

Appeal

ST SERVICETRIBUN;ALJESHAWAR o
AppealNoED’é 2019

' Illamgudar Bara District Khyber

 Ex.Chowkidar - Government ~ Prima

y . School
~-.(Appéilant)
VERSUS |
-_El,eniéﬁtary and Secondary Education, (Merged
Pkhtunkhwa Peshawar. ' o

Elementary '
Pkhtunkhwa Peshawar.

: ‘(Rcsponqents)

under - Section 4 of the Khyber
Pakhtunkhwa Service Tribunal Act, 1974, against.

the order dated 25.01.2019, whereby the appellant
has been awarded the.Major Punishment of

dismissal -from _
departmental appeal

Service,

against which - his .
dated "20.02.2019 has’ not -

been respondent within the . statutory period of

ninety days. .

Prayer in Appeal: -.

j-2 edtq—-day

R®0' o | __
. IRegIStrap, acceptance of this appeal the

29)b}1g  order dated 25.01.2019, may

¥

) \%\

l,_

\
-ph1y pue

Sop- o3 P3G NS-IXR

iinbugned o |

kindly be set aside

and the appellant_may be re-instated into

wages _of

service.

service with all back benefits and
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EFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

1

- F- -
Serwce Appeal No 856/2019 //(,”77:\\\
A AN
Date of Institution .. 20.06.2019 (;(\ TR Rk }\
' e e ~JE
X..

Date of Decision ... -13.01'.2022.
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: ' "’53":‘
A Islam uddrn, Ex- Chowkldar Government Primary School Hlamgudar Bara\DEt
, KhYbEl ‘ o : | (Appellant)

VERSUS -

‘The Secretary Elementary and Secondary Educatlon (MergedJ itreas) Khyber
pakhtunkhwa: Peshawar and others L e (Respondents)

Yasir Saleeny, - z . o
Advocate S For Appellant -

Muhammad Adeel But

Additional Aclvocate General S * For respondents
AHMAD SULTANTAREEN L N CHAIRMAN

'ATIQ UR-REHMAN WAZIR ~ MEMBER (EXECUTIVE]

\/\ W~ JUDGMENT

ATIQ-UR-REHMAN WAZIR MEMBER (E):- ~ This single judgment

“shall dlspose of the mstant servrce appeal as well as the followmg connected

service appeals, as common questlon of law and facts are involved therein:-

1. Service Appeal bearlng No. 759/2019 title_d--Ja,mal uddll’l

.. 2. ‘Service Appeal bearlng No. 760/2019 titled Wajiuddin

02 | Bnef facts of the case are that the appellant was appointed as Chowkidar

in Educatlon Department vrde order dated 31 08- 1999 after observing all the
" codal formalltles “The appellant performed his duty for: almost 20 years. It was in
2017 when salary of the appellant was stopped and later on was dlsmlssed from

~~servuce vide order dated -25- 01-2019. Feelmg aggrleved the appellant filed
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A

- departm
" statutory penod, hence the

| order dated 25 -01-2019 may be set aside and the ap

ental appeal dated 20 -02-2019, which 'was not responded within the
instant service appeal with prayers that the lm_pugned_

pellant may be re-instated in

* gervice with all back beneﬁts

0‘3 " Learned counsel for the appellant has contended that the appellant has

. not been treated in ‘accordance with law, hence his nghts secured under the law

has badly been vrolated that the impugned order is agalnst law, facts and norms
of natural justice, therefore not tenable hence liable to be set’ aside; that neither
any lnqurry was conducted nor the appellant was afforded opportunity of defense;
that no charge sheet/statement of allegatlon or any show ‘cause notice was

served upon the appellant and the appellant was condemned unheard; that the

' appellant has not been afforded opportunlty of personal hearlng before awardlng

e

) maJor pumshment of dlsmlssal from servrce that valuable rlghts have been

;accrued in his favor, whlch cannot be - snatched away through such |mpugned

' order, that the lnqulry officer suggested penalty of compulsory retirement from

- at his credit a spotless servrce who never commltted any act of miscanduct and

service, as is evrdent from the |mpugned order, but the appellant was awarded

wrth ma{or punlshment of dismissal from service Wlthout glvmg any reason, 50
fe lmpugned order is defectlve and llable to be set asrde that the appellant has
was appointed th’rough a legal process and recelyed salaries for almost 19 years

and the principle of 'locus poenitentiae strongly favors the case.of the appeliant;

‘that lt would be un-just and lIIegal to remove .an offi cral from service without .

observmg the formalltres as prescnbed in. law; that the appellant was l| egally and

un- lawfully dlsmlssed from service, hence needs mterference ot this tribunal.

1

04. ReSpondents were' given several opportunitles to 'su’bmit reply, but they
falled to submlt reply, falllng which, their nght of defense was struck off but the

lmpugned order alone would suffice resolvmg the nddle The impugned order

B3
would suggest that appomtment_of the appellant. as Chowkidar is not disputed nor




R | .l nt served for almost 20
' '."“ is. declared E fake It is also not dlsputed that the appel ant ¢

the
years against the post recelvmg perqursrtes and prrvrleges of the post for the

CRLNN | ent’lre perlod The issue surfaced dunng checking” of/Master payroll, when the

N | assrstant district - educatlon officer came to- know that the appellant holding
personal number 00412704 is drawrng pay wrth effect from 31 -08- 1999 at -
Government Prlmary School Illamgudar Bara, District Khyber where: there is no

Sanctioned post of chowkidar occupled by the appellant hence pay of the

appellant was stopped and his name alongwrth personal number was published in

leading news papers dated 27-05-2018. The lmpugned order further reveals that
the competent authorrty constltuted an mqulry commlttee on 28-09-2018 and the
commrttee recommended compulsory retlrement but not agreelng with suggestlon
of the commuttee the competent authorlty hlmself conducted mqurry dated 22-

01-2019 anddlsmissed the ap.pellant from service vrde order dated 25-01-2019

. Wlthln three days.

05. *©  We have observed that personal number is issued by the Account Office

against a

gular sanctioned post. Slmllarly, pay is also released agalnst- a

san Bned post and as rlghtly argued by counsel for the appellant that as per ’
practice in vogue in Educatlon Department an employee is appomted agalnst a
sanctloned post and is deputed to serve in anther statlon in exigency of service,
but is supposed to draw his salary agalnst his orlglnal post. It never happens that
any of the employees could draw salary without sanctloned post for long. 20
'years Same is the case with the. appellant that he- was appolnted against a
sanctloned post after observmg aIl the codal formalltles and being an illiterate
mdrvrdual he served where he was: deputed to serve and once he was allotted
personal number by Account Office agalnst a sanctloned post he started

performing his duty and started receiving his salary. It was not tault of the

ETESTERD appellant,' if he was deputed' to serve in a school, where sanctioned post of

- chowkidar was not available, nor was it an act of misconduct, rather it was due to

T AN U
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reckless approach of the respondents finding an irreqularity after 20 years, for

L which the appellant shall not suffer. The impugned order would suggest that the

~ appellant was dismissed from serVice Without affording . him opportunity of

defense as no charge sheet/statement of allegation or any showcause notice is
mentioned to be served upon the appellant nor any regular’ ianiry is “mentioned
in the impugned order. The Supreme Court of Pakistan in its ]udgment reported
as 2008 SCMR 1369 has held that in case of imposmg major penalty, the
principles of natural Justice required that a regular inquiry was to be conducted in
the matter and opportunity of defense and personal hearing was to be provided
to the civil servant proceeded against otherWise CiVil servant would be |
conde'mned unheard and maJor penalty of dismissal from service would be

imposed upon' him without adopting the required mandatory procedure resulting

“in manifest injustice.

06. Record w'oulcl suggest that'the appellant was appointed against a

sanctioned post after fulfilling the codal formalities ‘pack in 1999, which is not

‘disputed b his dismissal through.a summary trial is against law as well as norms

ural Justice Since the appellant served against the post for almost 20 years
and developed vested rights over: the. post which cannot be taken away with a

smgle stroke of pen for no fault of the appellan’c “THe Supremie: Court of Pakistan

- in its *udgment reported as 1996 SCMR 1350 has held that authority having itself

- appointed ClVI| servant could not be allowed to take beneﬁt of its lap ses in order

'to terminate serVice of civil servant merely because it had itself committed an

: irregularity in Violating procedure governing appomtment and an employee could

not be blamed or punished for the laXities on part of the: respondents The order

affecting the rights of a person had to be made-in accordance With the principle

, of natural Justice, order taking away the rights of a person without cornplying with

the prinCiples of natural justice had been held to be illegal. Government was not

vested with the authority to Withdraw or rescind an order if the same had taken




" legal effect "and created certain legal rights in favor of the appellant. Reliance is

~ place on 2017 PLE (CS) 585.

0_7.. - We are of the conS|dered opmlon that the appellant has not been treated -
- in accordance W|th law and was dlsmlssed from servnce for no fault of him. The
appellant served for almost 20 years with the respondents and now is reaching
Kis age of superannuatlon and at such a belated stage, penahzmg him for a fault,
.\N|’llCl’l has not been commltted by the appellant would result in manifest injustice.
,' The order of dlsmlssal appears to be arbitrary and wnthout fawful authonty, which
is llable to be set aSIde We. dld not notlce any |rregulanty in. appountment of the:
‘-appellant as chowkldar nor any of the allegatlons of - mefﬁoency or rnlsconduct
-were found agalnst him. The appellant was charged only for the fault that he has
‘drawn salary in a school where no post of chowkidar was available, which was
ot his fault rather it was responsibility of the respondents to post him in a
"~ station, ‘where regular sanctloned post was available. The correct course |n case
of the appellant would have been to transfer him back to the school where he

- was mltlally appornted lnstead he was dlsmlssed Wthh however was not -

: warranted.

0_8.' In view of the foregomg dlscussmn, the lnstant appeal as well as the
connected service appeals are accepted. The impugned orders are se’. aside and |
‘the a,ppellant are re-instated in service wlth -all back .bene.ﬂts.v Respondents
however are at liberty to conducted. inquiry if they so‘desire.. Parties are left to

bear their own costs. File be consigned to record room.

[

ANNOUNCED
13.01.2022

(AHMABSTTTAN TAREEK

CHAIRMAN 4 MEMBER (E)

- SENENET
Scrvice llnum;,u
. Peshawar
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To,

The Director, ‘ _
Elementary & Secondary Education Department,
Government of Khyber Pakhtun_khwa, Peshawar.

Subject: - REQUEST FOR IMPLEMENTATION OF THE DECISION OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL DATED 13-01-2022 TITLED JAMAL UDDIN, EX-CHOWKIDAR GPS
SHIN POKH LOI SHALMAN, DISTRICT KHYBER VERSUS THE SECRETARY_E&SE
(MERGED AREAS) KHYBER PAKHTUNKHWA AND OTHERS

Dear Sir,
It is humbly submitted that | was working as Chowkidar at GPS Shin Pokh Loi
Shalman, _District'Khyber. | was dismissed from service vide order dated "25-'01-'2019 against

which | filed a service appeal at Khyber pakhtunkhwa Services Tribunal, Peshawar.

2. | was re-instated in service with all back be.nefits by the Khyber Pakhtunkhwa Services

Tribunal, Peshawar in its decision dated 13-01-2022.

3. ltis therefoi’e requested to kind'y implement' the decision of Khyber pPakhtunkhwa

: Seryices Tribunal dated 13-01-2022 and re-instate me in service with all back benefits.

Thénking you.

Dated: 09-05-2022 - ' o Yours faithfully,

’

Ex-Chowkidar
GPS Shin Pokh Loi Shalman
. District Khyber




POWER OF ATTORNEY

(‘;4 the Court of &/_\yc% Tr:/ﬂzwﬁ/( /6%9 }MZLQ/@ S
V \7}/{"’\4‘/@/0\ ée“_°_f_;_, N A 'For

Plaintiff

1t Appellant
{ Petitioner
tComplainant

M 6‘6'4__.‘;‘, ) 5'11—9:114 ! Defendant

v ! Respondent.
~ o ~ __ }Accused
: ‘ j
Appeal/Revision/Suit/Applicalion/Pcliliun/(‘asc No. cof L
Fined for |
/We. the undersigned/_______ . do hereby nominate and appoint

YASIR SALEEM, Advocate Peshavwar as my vue and lawful

attorney. for me inmy  same and  on oy behalt to appear  at

_ ~to appear. plead. act and answ ot i the above Court or any
Court to which the business is transterred in the above matter and is agreed to sign and file
petitions. ‘An appeal. statements. accounts. exhibits. Compromises or other documents
whatsoever. in connection with the said matter or any matter urising there from and also to
apply for and receive all documents or copies of documents. Jepositions ete. and to apply
for and issue summons and other writs or sub-pocia and o upplhy for and get issued and
arrest. attachment or other executions. warrants or order and to conduct any proceeding
that may arise there out: and to apply for and receive pavment of any or all sums or submit
for the above matter to arbitration. und (0 employee anv other Legal Practitioner

. authorizing him to exercise the power and authorizes hereby conterred on the Advocate
wherever he may think fit to do so. am other lawyer may be uppointed by my said counsel
to conduct the case who shall have-the same pow ers. SR

) AND to all acts legally necessary 1o manage and conduct the said case in all
respects, whether herein specified or not. us may be proper and expedient.

- AND I/we hereby agree to ratify and confirm all lawful acts done on my/our behalf
under or by virtue of this power or of the usual practice in such matter. -

PROVIDED always. that Lwe undertake at time ol calling of the case by the
Court/my authorized agent shall inform the Advocate and make him appear in Court. if the
case may be dismissed in default. it it be procecded ex-parte the suid counsel shall not be
held responsible for the same. All costs awarded in fvour shatl be the right of the counsel
or his nominee. and if awarded against shall be payable by me s

IN WITNESS whereof I/we have hereto signed at t/’l!/fjfﬁ .

the daytwo ~therear

Executant/Executants

Accepted subject to the terms regarding fee

Y ASIR SALEEM

Advocate iligh Court. Peshawar

ADVOCATES, LEGAL ADVISORS.  SERVICE & LABOUR LAW CONSULTANT

FR-4. Fourth Floor. Bilour Plaza. Saddar Road.. eshinvar ¢ antl € antact e i IBRI2I8Y et vasirsaleemadvocate d gmail.com



