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 Date of order
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Order or other proceedings with signature of judge
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22.09.2022

The execution petition of Mr. Istam-ud-Din submitted today by Mr. Yasir

Saleem Advocate. It is fixed for implementation report before Single Bench at

next date. The respondents be issued notices to submit
compliance/implementation report on the date fised.

By the order of Chairman
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Peshawar on . Original file be requisitioned. AAG has noted the '
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In the matter of

<

BEFORE THE KHYBER PAKHTUNKWA
SERVICE TRIBUNAL PESHAWAR

E.P e - b ( 227

Appeal No. 8562019,

v

/.

Islamuddin Ex- Chowkidar Government Primary School Illamgudar
Bara District Khybm .......................................... (Appellant)

VERSUS

Secretary Elementary & Sccondary [:ducation (Mexged Areas),
Khyber Pakhtunkhwa, Peshawar and others.

(Respondents)
INDE X

S.No DESCRIPTION OF DOCUMENTS . ANNEX l“r"AGE.S

1 Implementation petltnon with )

| affidavit N

5 Order and judgment dated A

©113.01.2022 D _,L3; 8 |

3. | Application dated 09 05 2022 t A 9 _

4. | Wakalatnama , o Jo_

/,J/Jw/ |

Applicant/appellant

Through

/’L_‘,—

- YASIRSALEEM

 Advocate High Court



BEFORE THE KHYBER PAKHTUNKWA
SERVICE TRIBUNAL PESHAWAR  * =

-In the matter of
Appeal No. 856(P) CS-2019.

Islamuddin Ex- Chowkidar Government Primary School lllamgudar -
Bara District Khybet........... e (Appellant)

VERSUS
1. Secretary Elementary & Secondary Lducation (Merged Areas),
Khyber Pakhtunkhwa, Peshawar. o '
Director, Elementary & Secondary FEducation (Merged Areas),
Khyber Pakhtunkhwa, Peshawar.
3. District Education Officer (Male) District Khyber.

| (Respondents)

(R

Application  for the .I:)E)/el17el1f(lti()l1 of the|
Judgment and Order dated 13.01.2022 of this |
Honourable Tribunal. : ]

.

Respectfully Submitted:

1. That the above noted service appeal was pending adjudication in this
Honourable Tribunal and was decided vide judgment and order dated
13.01.2022. . o N _

2. That vide judgment and order dated 27.3.2017 this Honourable
" Tribunal accepted appeal of the appellant in the following terms:

“8  In view of the,foregoing discussion, the instant appeal as
well as the connected service appeals<are accepted. The
impugned orders are sei aside and the appellant are re-instated
in service with all back benefits. Respondents however are tat
liberty to conducted inquiry if ‘they so desire. Parties are left to
bear their own costs. File be consigned 10 the record.”

(Copy of the Judgment and order dated 13.01.2022 is Attached as
annexure B)

3. That the judgment -of  this Honourable Tribunal was duly
communicated to the respondents. however the respondent department
has not re-instated nor has his salary been released up till now, which
is against the spirit of the judgment and order dated 27.03.2017 of this
Honourable Tribunal.



4. That after judgment and order of this Honourable Tribunal, the
applicant " is continuously -approaching the respondents for the
implementation of the judgment, however they are reluctant to
implement the judgment. (Copy of application dated 09.05.2022 is
attached as Annexure B)

5 That without re-instating, the respondent department conducted
inquiry and the appellant was initially called by the DEO office
District Khyber for inquiry when the appellant went to the office of the
Respondent No. 3, he was told to go to the effice of respondent No. 2.
The appellant was under impression that he would be given re-
instatement order, when went there he was informed that only the
inquiry would be conducted. He appeared before the inquiry officer
and cleared his position, however neither the appellant has been re-
instated in service nor he was conveyed any outcome of the inquiry.

6. That the respondents arc legally bound to implement the judgment of
this Honourable Tribunal in its true letter land sprit without any further
delay. : :

It is, therefore, prayved that on acceplance of this application the
respondents may please be directed to implement the Jjudgment and
order dated 13.01.2022 of this Honourable Tribunal in its true letter

and spirit.
c o’
Applicant.
Through _ 7 Z :“
YASIR SHELEM
Advocate High Court
AFFIDAVIT

It is hereby solemnly affirm and ‘declare on oath that the contents of the
above implementation petition arc truc and correct to the best of my .
knowledge and belief and that nothing has been kept back or concealed from
this Honourable Tribunal. : '

ol p)”

Déponent

7 ~_
z
NA) ¢ f
Nty g 5685
hl SIS




BEFORE

THE KAVBER PAKHTUNKHWA

Earad

Appeal,No%é{/z'O.lQ -

Ny Illamgudar Bara District Khyber

VERSUS . -

.

| 1 The Sécretafyj : _Elemeﬁtary and Secondary

~ Areas) Khyber Pkhtunkhwa Peshawar.. *

-7 SERVICETRIBUNAL. PESHAWAR

‘rslam wddin, Ex-Chowkidar Goverpment Primary School

Khyber Pa \
Yhe akbtubhwa
~Service Tribunal =

. Dia;ryNo__'_&»Zé; .,
- v LofB2o7

--(Appellja-nf)~ :

- -

Education (Merged. |

9. The Director Elementary and Secondary Education A_(Mer'ged

e

" Areas) Khyber Pkhtunkhwa Peshawar.

3. District Education Officer, District Khyber. -

remm oot gt e s o 12y e men o pmron s tt e o

Appeal ‘un'dér Section 4 of the Khyber "
Pakhtunkhwa Service Tribunal Act, 1974, against

the order dated 25.01.2019, whereby the appellant

has been awarded the Major Punishment of -

dismissal from Service, ‘against which- - his

(Réspdndenfs) '

departmental. appeal dated 20.02.2019 has not - ..

been respondent within the.statutory period of
ninety days. '

Prayer in Appeal: -
Fijedto-day |

2o/t : : 4
Regns'tragn acceptance of this appeal the impugned
%\ bt\‘{ order dated 25.01.2019, may kindly be set aside

L and the appellant may be re-instated into

service.

Sei3sTeu .
. : 'l;g puw
Sap- o panEIgns-2W

ATTESTED

| oh, TINER

Service Triwanat
Pesthrawar

6\“\%\%?

service with all_bénck.’ benefits and wages of - -

Wby bhor Pakbiulias
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- . §§0RE THE | KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Servrce Appeal No 856/2019

" Date of Institution . " 20.06.2019
" Date of Decision . 13.01.2022

‘Islam uddin, Ek—Chowkldar. Government anary School Ilamgudar Bara Dlstnct
Khyber. R , - (Appellant)

_ VERSUS

The Secretary Elementary and Secondary Educatlon (Merged’ Areas) Khyber
Pakhtunkhwa Peshawar and others : L (Respondents)

Yasir Saleem, o
Advocate ‘ : o - .. For Appellant

" Muhammad Adeel But,

Additional Advocate General - - For respondents -
 AHMAD SULTAN TAREEN - o | CHAIRMAN
'ATIQ-UR-REHMAN WAZIR . MEMBER (EXECUTIVE)

JUDGMENT

ATIQ- UR-REHMAN WAZIR MEMBER ( ) - This single judgment

~ shall dlspose of the mstant service appeal as well as the followmg connected

service appeals, as common ques’clon of law and facts are mvolved thereln

1. Serwce Appeal bearlng No. 759/2019 tltled Jamal uddin

2. Service Appeal bearlng No. 760/2019 titled Wa]IUddln :

02.  Brief facts of the case are that the appellant was appointed as Cihowkidar
in Education'Department vide order -dated 31-08-1999 after observing all the

ATTRSTED codal formalltles The appellant performed his duty for almost 20 years. It was in |

. 2017, when salary of the appellant was stopped and later on was dlsmls:ed from

N P
Whyvjier i wk ns

Service nu.;,::;’:;‘ﬂervlce vide order dated 25-01- 2019 Feellng aggrleved the appeilant filed

P “"‘h#é\ﬁ mE
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N .l'., ‘ Y ) | . Q’ ' @
. departmental appeal dated 20-02-2019, Wthh was not responded wthin the
statutory perlod hence the mstant service appeal with prayers that the lmpugned

order dated 25- 01 2019 may be set aside and the appellant may be re-lnstated in’

| servrce with all back beneﬂts

03.. ’ Learned counsel for the appellant has contended that thefappe"llant has
‘not been treated m accordance with law hence his rights secured under the law
has badly been vrolated that the |mpugned order lS against law, facts and norms
of natural justice, therefore, not tenable, hence lrable to be set aside; that neither
- any mqulry was conducted nor the appellant was afforded opportumty of defense,
that no charge sheet/statement of allegatlon or any show cause notice was
served upon the appellant and the appellant ‘Was condemned unheard that the
.‘ appellant has not been afforded opportunrty of personal hearmg before awarding
" major punrshment of dismissal from servrce, that valuable nghts have been'
accrued in hlS favor Wthh cannot be snatched away through such lmpugned
order; that the lnqulry officer suggested penalty of compulsory retlrement from
. service, as is evudent from the |mpugned order, but the appeKant a3 awarded

-Wlth mafor pumshment of dlsmlssal from servrce wrthout glvrng any reason, SO

e rmpugned order.is defectlve and hable to be set aside; that the appellant has
at his rredlt a spotless service, who. neVer committed any act of misconduct and'
was appornted through a legal process and recelved salaries for almost 19 years
and the prlnCIple of locus poenltentlae strongly favors the case of the appellant
that it would be un—Just and illegal to remove an ofﬁcral from service w1thout- i
observing the formalltles as prescrlbed in law; that the appellant was lllegally and _

un- lawfully drsmrssed from service, hence needs mterference of thrs trlbunal

- 04. Respondents were grven several opportunltles to submit reply, but they
AT t EETED falled to Smelt reply, failing Wthh the|r right of defense was struck off, but the

|mpugned order alone would suff ce resolvmg the riddle. The impugned order

v b s i vy

et awould suggest that appomtment o_f the appellant as Chowkidar is not disputed nor

Posiiswar




| is declared as fake. It is also not disputed that the appellant ‘served for almost 20
years against the post receivmg perquisites and pnvrleges of the post for the
I' entire period The issue surfaced during checking of Master Payroll, when the
assistant district education officer came to know that' the appellant holding
personal number 00412704 is drawmg pay with effect from 31-08-1999 at
Government Primary School Illamgudar Bara, District Khyber, where' there is no
sanctioned post -of chowkidar occupied by the appellant hence pay of the
appellant was stopped and his name alongwith personal number was published in
leading news papers dated 27 05- 2018 The |mpugned order further reveals that
‘the competent authority constituted an’ inquiry committee on 28-09- 2018 and the
‘.committee recommended compulsory retirement but not agreeing with suggestion
of the'-committee, the competent authority himself conducted inquiry dated 22-
01—2019 and dismissed. the appellant fr_om service vide order dated 25-01-2019

‘within thr_ee days.

05. We have observed that personal number is issued by the Acc:ount Ofﬂce

against a gular sanctioned post Similarly, pay is also released against a

~ san ’oned post and as rightly argued by counsel for the appellant that as per
practice in vogue in Education Department an employee: is appomted against a
| sanctioned post and |s deputed to serve in anther station in exngency of service,
but is supposed to draw hlS salary agamst hlS original post. It never happens that
any of the employees c0uld draw salary wuthout sanctioned post for long 20
“ years. Same is the case with the’ appellant that he was “appointed against a
| »sanctioned post after observmg all the codal’ formalities and being an illiterate
mdrvrdual he served, where he was deputed to serve and once he was allotted
personal number by Account Office against a sanctioned post he started

performing his duty and started receivmg his salary It was not fault of the

P

GCRSTRR appellant If he was deputed to serve in a school where sanctioned post of
-r

Ny chowkidar was not available nor was it an act of misconduct, rather it was due to
CKKbhybher !;;;Jtlririi’chwm ' .
Service Tribasnsd

Peshasyag
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reckless approach of the respondents' ﬁnding an irregularity after 20 years, for

: whlch the appellant shall not suffer The lmpugned order would suggest that the

appellant was dismissed from service wnthout affordlng him opportunlty of
defense, as no charge sheet/statement of allegatlon or any showcause notice is
mentioned to be served upon the appellant nor any regular mquury is mentioned
in the lmpugned order The Supreme Court of Paklstan in its Judgment reported
as 2008 SCMR 1369 has held that ln case of lmposmg major penalty, the

prlncuples of . natural Justlce requured that a regular mqurry was to be conducted in

the matter and opportunlty of defense and personal heanng was to ke provrded :

“to the crvrl servant proceeded agalnst otherwise civil servant would be

>

' condemned unheard and ma]or penalty of dlsmlssal from servrce would be

. ' lmposed upon him wrthout adoptung the requ1red mandatory procedure, resultlng

in manlfest injustice.

06. Record would suggest that the appellant was appornted agalnst a’

‘ sanctloned post after fulﬁlllng the codal formalltles back in 1999 which is not

hrs dismissal through a summary trial is against law as well as norms

~and developed: vested ‘rights over the post' which cannot be taken away. with a

"smgle stroke of pen for no. fault of the appellant The Supreme Court of Pakistan

in its ]udgment reported as 1996 SCMR 1350 has held that authority havrng itself

’ appornted civil servant could not be allowed to take bene’r" t of its lapses in order

to terminate service of crvrl servant merely because |t had itself commltted an

-

lrregulanty in Vlolatlng procedure governmg appointment and an employee could

. not be blamed or punlshed for the laxntles on part of the respondents. The order

ATTESTER

hh\l)tl | A
Service ikt
Poeshimey et

(l EEL NIV

affectlng the rights of a person had to be made in accordance with the principle

of natural justice, order taking away the rlghts of a person WIthout complylng with

‘the principles of natural justice had been held to be illegal. 'Government was not

vested with the authority to withdraw or rescind an order if the same had taken

Tl o e




place on 2017 PLC (CS) 585:_

" L
RN/
legal effect and 'created‘_certain‘legal rights. in favor of the appellant_. Reliance is

P Lo B -

: 07 | We are of the considered opinion that the appellant has not been treated

B “in accordance wrth law and was dismissed from servrce for no fault of him The

appellant served for almost 20 years with the respondents and now is reaching .

his age of superannuation and at such a belated stage, penalizrng him for a fault, :

. which has not been'committed by the appellant would result in manifest injustice.

The order of dismissal appears to be arbitrary and w1thout fawful authoiity, which

is liable to be set aside. We dld not notice any |rregular|ty in appointment of the
: appellant as chowkidar nor any of the allegations of inefﬁcrency or misconduct

~ were found against him, The appellant was charged only for the fault that he has

drawn salary ina school where no post of chowkidar was available, which was

not his fault rather it was respon5|bil|ty of the respondents to post him in a

~ station, where regular sanctioned post was available “The correct course in case

of the appellant ‘would have been to transfer him back to the school, where he

was initially appomted instead he was dismissed ‘which however was not

warranted.

08.  In view of the'foregoing discussion, the instant appeal as well as the
connected service appeals are acCepted. The irhpugned orders are set. aside and
the appellant’ are re-instated in service: W|th all back benef‘ts Respondents

however are at liberty to conducted mqurry if they S0 desnre Parties are left to

bear their ow.n costs. File be consigned to record room.

" ANNOUNCED
' 13.01.2022

[TAN TAP{EENi)rm ! to z},{, . (ATfQ UR‘RE’HM}\N‘WAZIR
CHAIRMAN ) nre wg" MEMBER (E) )

it :ff“t,, ct
ihitung JLiwE

YL nbmai,
WW%@
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To,

The Director, o
Elementary & Secondary Education Department,
Government of Khyber pakhtunkhwa, Peshawar.

Subject: - REQUEST FOR IMPLEMENTATION OF THE _DECISION OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL DATED 13-01-2022 TITLED ISLAM UDDIN, EX-CHOWKIDAR GPS
ALAMGUDAR BARA, DISTRICT KHYBER VERSUS THE SECRETARY E&SE_(MERGED

AREAS) KHYBER PAKHTUNKHWA AND OTHERS ’

Dear Sir, - _ .
it is humbly submitted that [ was ‘working as Chowkidar at GPS Alamgudar, Para,
District Khyber. | was dismissed from service vide order dated 25-01-2013 against which | fled a

service appeal at Khyber pakhtunkhwa Services Tribunal, Peshawar.

2. | was re-instated in service with all back benefits by the Khyber Pakhtunkhwa Services

Tribunal, Peshawar in its decision dated 13-01-2022.

3. It is therefore requested to kindly implement the decisioh of Khyber Pakhtunkhwa

Services Tribunal dated 13-01-2022 and re-instate me in service with all back benefits.

Thanking you.

Dated: 09-05-2022 - T | S v.'YQU:l’;fa,_'l.tth“y,

/ >
o
Ex-Chowkidar

GPS Alamgudar, Bara
District Khyber

R |




| POWER OF ATTORNEY W
o~ : - .
< In'the Court of e | x L al lep Pely o
N ' i For
: ' Plaintiff
} &W\ -ud OL«_M ) ' _ }Appellant

' Petitioner
' Complainant

| VERSUS
g&v&}/ 2%41_(7/ g//&,:A ' ~ IDefendant

' Respondent

t Accused

t
)

Appeal/Revi_sion/Suit/Applica’tion/Pctitionf‘('usc No. Lo 0b
- Fined for
/We. the undersigned/ ____ . _do hereby numinate and appoint

YASIR SALEEM, Advocate l—”csha,\x'ar- as my true and lawful

attorney. for me in my same and  on my behalt to appear - at
to appear. plead. actand answer in the above Court or any
Court to which the business is transterred in the abhove matter and is agreed to sign and file
petitions. An appeal. statements. accounts. exhibits. Compromises or other documents
whatsoever. i connection with the said matter or any matter arising there from and also to
apply for and receive all documents or copivs of documents. depositions ete. and to apply
for and issue summons and other writs or sub-pocna and 1o apphy for and get issued and
arrest. attachment or other executions. warrants of order and to conduct any proceeding
that may arise there out: and to apply for and receive payment of any or all sums or submit
for the above matter to arbitration. and to emplovee any other Legal Practitioner
authorizing him to exercise the power and authorizes hereby conferred on the Advocate
wherever he may think fit to do so. any other lawver may be appointed by my said counsel
to conduct the case who shall have the swme poswers.

AND to all acts legally nccessary (0 mandge and conduct the said case in all
respects. whether herein specilied or not. as may be proper and expedient.

AND I/we hereby agree to ratify and confirm all lawiul acts done on my/our behalf
under or by virtue of this power or of the ustial practice in such matter.

PROVIDED alwayvs. that I'we undertahe at vime o cafling of the case by the
Court/my authorized agent shall inform he Adhocate and make him appear in Caurt. if the
case may be dismissed in default. if it be proceeded ex-parte the said counsel shall not be
held responsible for the same. All costs awarded in L our shall be the right of the counsel
or his nominee. and if awarded against shall be pe: able by e us

N .
IN WITNESS whereof I/we huve hereto signed at _ Q!’JJ_/’ /
. &

the _ Cday o the year e

Executant{Executants

Accepted subject to the terms regarding lec

77

——

Y ASIR SALEEM

Advocate High Court. Peshawar

ADVOCATES, LEGAL ADVISORS. Si RVICH & LABOUR LAW CONSULTANT

FR-4. Fourth Floor. Bilour Plaza. Saddar Road.. eshawar Cantt Caniaet Mo GIETAROISNT fanae! vasisaleemadyocate rgmail.com



