10.06.2022

14.07.2022

12.09.2022

- Adjourned. To come up for preliminary hearing

Appellant present through representative..

Muhammad Riaz Khan Paindakheil learned
Assistant Advocate General alongwith Zewar Khan S
(Legal) for respondents present.

_ File to come up alongwith connected Service Appeal
No.3081/2021 titled Hazrat Bilal Vs. Government of Khyber
Pakhtunkhwa on 14.07.2022 before S.B.

-
(Rozina Rehman)
Member (J) 

3

Junior of learned counsel for the appellant present. Mr.
Muhammad Adeel Butt. Additional Advocate General for the

respondents present.

Junior -of learned counsel for the appellant requested for
adjournment on the ground that learned counsel for the appellant
is busy before Hon’ble Peshawar High Court, Peshawar. -
12.09.2022

before S.B.
(MIAN MUHAMMAD)

MEMBER (E)

The worthy Chairman is on- leave, therefore, the

~ case is adjourned to 24.10.2022 for the same.
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17.11.2021

27.01.2022

29.03.2022

Counsel for the appellant present.

Learned counsel for the appellant seeks
adjournment. Adjourned. To come up for preliminary
hearing on 27.01.2022 before S.B.

(Mian Muhammad)
Member(E)

Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Addl: AG alongwith Mr. Zarshad Ali, SI for respondents
present.

Learned AAG requested for a short adjournment and stated
at the bar that reply/parawise comments is under process and will
be submitted well before the next date of hearing. Request is
acceded to. To come up for reply/preliminary heast on
29.03.2022 before S.B.

A

(Mian-Muhammad)
Member(E)

Learned counsel! for the appellant present. Mr. Muhammad
Adeel Butt, Addl: AG for respondents present.

Written reply/comments on behalf of respondents not
submitted. Fresh Notices be issued to the respondents for
submission of written rely/comments. Adjourned. To come up for

written reply/preliminary hearing on 10.06.2022 befor

¢

(MIAN MUHAMMAD)
MEMBER(E)
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01.09.2021 Learned counsel for the appellant present. Preliminary arguments

Y

heard.

Learned counsel for the appellant agitated and assailed the
impugned order dated 08.04.2020 where-under the services of Special
Police Officer (SPO's) working in District Swat were regularized w.e.f

'01.03.2020. He contended that the regularization of services of the
appellant was required w.e.f 26.06.2009 instead of 01.03.2020. In support
of his arguments he referred to judgement of the Peshawar High Court,
Peshawar in writ petition No.2013-P/2016 dated 24.10.2017 as well as
Section-3 of the Khyber Pakhtunkhwa Employees (regularization vof
service) Act, 2009. The appellant submitted his departmental appeal on
10.09.2020 and the instant appeal was instituted in the service Tribunal

- on 81.0.3.2021. As the question of limitation is involved, let pre-admission
notice be issued to the respondents to assist the Tribunal on the point.

To come up for preliminary hearing before the S.B on 13.10.20

j.
(Mian Muhar;%ad)/

Member(E)

13.10.2021 Learned counsel for the appellant present. Mr. Kabirullah |
Khattak, Additional Advocate General for respondents present.

Learned counsel for the appellant requested for adjournment
on the ground that he has not made preparation of arguments.
Adjourned. To come up for preliminary hearin re the S.B
on 17.11.2021.

(MIAN MUHAMMAD)
MEMBER (E)
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-S.No. | Date of order
proceedings

Order or other proceedings with signature of judge

1 ‘ 2 3
1 05/03/2021 As per direction of the Worthy Chairman this case is
submitted to the S.B for decision 6n office objection. To be put
[ up there on [9) /35/)4
REGISTRAR ¢
19.05.2021 Due to demise of the Worthy Chairman the Trib

~as before.

ﬁeader

unal is

defunct, therefore, case is adjourned to 01.09.2021 for thF same
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The appeal of Mr. Shah Naseem Belt no. 2102 Police Department received today i.e. on
01/03/2021 is incomplete on the following score which is returned to the counsel for the

appellant for completion and resubmission within 15 days.

1- Copy of appointment order mentioned in para-1 of the memo of appeal is not attached
with the appeal which may be placed oniit.

2- Copy of regularization of service order of the appellant mentioned in para-4 of the
memo of appeal is not attached with the appeal which may be placed on it.

No. 14 ;l’ /S.T,
Dt. 99 ZQ:Z /2021

REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.
Mr. Muhammad Anwar Khan Adv. Pesh.
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SCANNED
KrSsT

Peshawar

Applicant/Appellant

VERSUS

zovernment of KPK f lrough Chief Secretary & Others

.................. Respondents

APPLICATION I" )R CONDONATIC:N OF DELAY If Any

Respectfully Sheweil :

1. That the applicant is filling acc xmpanying appeal in this

Honorable Sz 'vice Tribunal.

2. That the app.icant has requesi~d for the Back Service &

Back benefit: but till date no action has been taken on

her appeals. |

3. That departiiental appeal has not been rejected on the

ground of lindtation.

4. That time ,and again the applicant submitted

applications / appeals for Back Service and Back

benefits but 1.0 reply has been ziven.
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5. That for the reasons above, the delay, if any ought to be

condoned.

- It is, thereiore, requeSted that the delay if any,
infilling the departraental appeal / the instant appeal be

gracibusly condoned and the appeal be decided on merits.

4

7
Applicant

Muiammad Anwar khan
| | , (Pashtun Ghari)
Date:27/ @2/2021 - Advoce e High Court,
Peshawar '

 Affidavit:

-1, Mr. Saah Naseem S/o “Joor Muhammad, Belt No
2102,R/0 Post Office Klkot, Lalmoti Balz . Tehsil Sherengal, District
Upper Dir, do here by solemnly affirm and declare on oath that
the contents of the ab.yve Application are true and correct to the
best of my knowledge and belief and nothing has concealed
from this Honorable."l"ribunal. '

S/,
Date:17/ «2-/2021 | - Lieponent
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Date: 27/ c3.2021

Through

]*.!iﬁﬁafﬁh;iad Anwar Khan
(Pashton Ghari)
- Advocate High Court,

FPeshawar

Service Appeal No.___ - /2021
'Mr. Shah Naseem
PR TR Appellant
VERSUS
Government of KPK tt. rough Chief Secretary & Others
: ................-..Respondents
" INDEX
| S.No Descriptinn of Documents Annex | Pages
1. | Grounds of Service Appeal 1-4
2. | Affidavit 5
3. | Addresses of Pzn ties | 6
4. Copy of Contra -t recruitment seh ction A 7
committee | |
5. | Copy of Judgmé:ht dated 24/10/2¢ 7 B | 819
6. |Copy of Reply in Writ Prtition C 20-22
 11980/2016 | | |
7. | Copy of Regular;j Pay Slip D 23
8. | Copy of Application : E 24-25
9. |Copy of Pensibn rules for qualifying F 26
Service _
10. | Wakalat Nama _ 27
{ - Kppellant



BEFORE THE SERVICES TRIISUNAL, KHYBER
PAKEH TUNKHWA, PEI;HAWAR |

*mce Appeal No.__ - /2021

Mr. Shah Naseem S/o Noor Muhammad, Belt No 2102,

R/o Post Office Kalkot, L.almoti Bala, Tehsil Sherengal, District Upper
Dir. . '
eeeeeerreribeaeee st eebeanrtaesabaeanareas Appellant

VERSUS
1.  Govt of Khyber Pakhtunkhwa, Through Chief Secretary Khyber
Pakhtunkhwa Civil Secreteriate Pes, 1awar.

2.  Secretary Finance Department, Khyher Pakhtunkhwa, Civil
Secreterlate Peshewar.

3. The Prov1nc1a1 Police Ofﬁcer Khybel Pakhtunkhwa Civil
Secreteriate Peshawar.

4. The Deputy Inspector General of Po tce Malakand Region
Malakand.

coresens veresceerennnnees ..eeeee.. Respondents

Appeal‘ u/s 4 of the Khyber
Pakhtui.khwa Service Tribunal Act,
1974 against the order dated 1-3-2020
of The Respondents No. 3, whereby
Appellant service has heen regulized
from contract Service. The
Regulizition order of 2020 may be
considered w.e.f, 20¢9 instead of

2020.

Praver in Appeal

On Acceptance of the instant appeal ‘The
Respondents may be directed to count the Temporary Services

of Appellant with effzct from his initial recruitment dated 26-06-

I
13
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27n9 toward his regular service for.the purpose of grant of

sion and he may t e allowed pension and other benefits.

Resﬁectfully Sheweth:

'The appellant submits as under:

That the Appellant has been aj)point"ed as SPO (Special
Police Officer) in Police Department on fixed Pay Rs.
15000/- PM ‘n the Year 200¢ in prescribe manner by
selection committee. (copy of contract recruitment
by selection committee is attached as Annexure
A)

That the Respondents admitted the contract service of
appellant w.c.f 2009 in reply in writ petition No
1980/2016 latter on along with other Similar Specigl
Police force é. regulizared 'by. Peshawar High Court
Peshawar in writ Petition:' No 1980/2016 w.e.f
24/10/2017. ‘vﬁ.‘he appellant is iit serial No 07.( Copy of
Judgment is attached as Annexure B)

That the Resjondents admitted the contract service of

appellant w.ef 2009 in retly in writ petition No

" 1980/2016 (Copy of Reply is attached as Annexure
0. |

That the Appellanent has heen regularized by the
Respondents: in 2020 instead of date of initial
appointment. of the Appellant. (Copy of regular Pay

slip of is aﬁ;éched as Anné_xure D)
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That the Aprpellant réquested to the Respondents for
issuance copies of contrac as well as Regular
Appointment Order but all in vain. The Appellant also
requested for Contract and regular appointment order
through Right to informatio. Act 2013. (Copy of

application is attached As ~nnexure E).

GROUNDS:

A) That the Prtitioner has not ieen treated in accordance

with law a:1d his rights secured and guaranteed under
the law hav? been badly viola‘ed.

B) That the sa ne is against the natural justice also.

C) That the Appellant remained temporary employee of the

Respondents; since 2009, the Appellant was regularized
on 1-3-2029 thus in view of the provision contained in
Article 371-A of the CSR the Appellant is also entitled that

his contragt services be counted for the purpose of

pension.

D)That as pe: Judgment of Supreme Court of Pakistan in

Civil Appe:l No.1072/2005 decided on 04.04.2016 the
larger bench of August Supréme Court of Pakistan has
specifically held that the Temporary Service followed by
the conformation of regular service counted for the
pufpose of pension thus the Appellant is entitled for the
grant of m(_g‘nthly pension by counting his service w.e.f the

date of his ‘nitial appointment.

E) That there are a number of .Jidgments in identical cases.

Therefore, Respondents are bound to follow the same and



4.
should have acted inaccodan: 2 with law & judgment of
August Supreme Court of Fakistan reported in 1996
SCMR 1185

F) That the T.f;:mporary-. service .ollowed by confirmation/
regular appointment gave the Appellant a right that his

service be cimsidered as regulac service.

G) That the Respondents are usi 1g different Yard stick and

- are violatir:g the provision of their own Law/ rules/

calendar and the constitution of Islamic Republic of
Pakistan 1¢73. |

e .

H)That the Avpellant may kindly be allowed to advance

additional arguments at the time hearing of the instant

Service Apyreal.

It is, therefore, most humbly prayed
that on acceotance of the instant service appeal, the
impugned vegularization oider 2020 may very
graciously be: consider w.e.f his initial appointment i.e.

2009 instead of 2020 with all - ack benefits.

Any other reme 1y which is deemed fit by
this Honoral:le Tribunal in t}: interest of justice, may
also be granted in favour of apj ellant.

i .
7
jzié;

Appellant

Through

M uclhlamin/a Anwar Khan
; (Pashton Ghari)
Date: 27 /c2-/2021 Ac.vocate High Court



—¢rvice Appeal No.__'v /2021

Mr. Shah Naseem :
................ v.......Appellant

VERSUS
Government of KPK tarough Chief Secﬁ%etary & Others

............... ...Respondents

AFFIDAVIT

I, Mr. Shah Na seem S/o Noor Mu hammad Belt No 2102,
R/o Post Office Kalkot, Lalmoti Bala, Tehsil Sherengal, District Upper
Dir, do hereby solem:nly affirm and declare on oath that the
contents of the acccmpanying Service Appeal are true and
correct to the best of my knowledge a:nd belief and nothlng has

been concealed from :his Tribunal.

DEPONENT
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BEFORE THE KP X SERVICES TRIBUNAL, PESHAWAR

Service Appeal No.___ /2021

Mr. Shah Naseem
........................ Appellant

VERSUS
Government of KPK tarough Chief Sec"_retary,'& Others

............... ...Respondents

ADDRESSES OF PARTIES

APPELLANT

Mr. Shah Naseem S/o Noor Muhammad, :3elt No 2102,
. R/o Post Office Kalkot, Lalmoti Bala, Teh::il Sherengal District Upper

Dir,
RESPONDEN‘TS

1.  Govt of Khyber Pakhtunkhwa, Through Chief Secretary Khyber
Pakhtunkhwa, Civil Secreteriate Peshawar.

| o
2. Secretary Finance Department, Khyber Pakhtunkhwa, Civil
Secreteriate Peshawar.

3. The Provincial Police Officer Khyber Pakhtunkhwa, Civil
Secreteriate Pesh:.war.

4. The Deputy Inspe ctor General of P0a1ce Malakand Region

Malakand.

Appellan
Through

Mifhamims d-Anwar Khan
: (Pashton Ghari)
Date: 17 /®2/2021 Advocate High Court
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'// /: 4ccrwtmc:f Coan ch consisling  of the following ==
Dohce ofﬂcers i3 L1erebv cnstituted  under the supervision of the
understgned ol re crui Lment' or Specia. Palice Cficer on 22/06/2009 to e
26/06/2009 at Pcvlf:e Lines Tirr{'ergara Cir Lower.
< o
: : ; P
R 1. Mr. Falz g \:17} han S, oc.mtor‘ it of Polics Investigation.
! 2. M(. Purt ! <han Depu .’ Superir e dent of Pelice Legal
3. Mr. Khas Raziq Khant30P0O-Ti gara "
4. Mr. Shas Wazir Khar Depuly ¢, erintenden: of Police H.Qrs.
4<5. Sl Basar than Lines Mficer
) " 8. OHC |
i Bl
The recruitm:at Comr itiee will ensure that the
selectlon of the: \»; acial Polic: Officers will be totaf!y Tair, transparent o
ano pure on miaci: basis acc:rding to rovincial Prlice Officer Mema:
No. 15392/E-il date d 20/06/20: 8. |
’._\/\\\, '
" ' K (Mumta? \&afi'in) _ o
T:&h: QPM ‘,
District Police Officer,
Dir Lower at Timergara.
" -
No.‘:@( §3R-Ys ICH S dated Ti zrgarath . 26 /6 12002
; Copy forward s for inion tauen o the -
1..:Provinci.-_u "(‘)Iicle,O!'ﬁ.: - NUALE S Peshawar,
"’2 Deputy Iheoector Gercral of Poce Malakand Region-ii Swat. .
! . 3.~Mr;. Falak haz Khan Sj;perintenc;-:m of Police investigation.
. © 4L Mr Purdii <han Débu‘:" 'Sursvnriz “ondent of Police Lega’l.' "
5w Khan Pazig Khan $DPO-Firr “rgara '
: }6 Mr. Shat ¥Wazir Khan I?‘oputy S perintendont of Poiico H:.Qrs. Ak
1 . ] 7. S_ll‘Bashx KKhan Lines. ')ffico" /Ql-lﬂ {——&/
3 7 sowe /\\ )T

_—‘}.{]\
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BEFORE THE PESAWAR HIGH COURT, PESHAWAR

e N

- E
o

'1.5*7;31‘
2016

Writ Petition No. 980 " [ of 2016

1)  Muhammad Anawr Soin of Muh
Belt iVNo.227. : 5

'2)  Katoo - Khan Son of Akbrr Shah Belt No:

©3)  Muhommad Aslam - Son of Muhammad Belt

No.§8¢.

4)- Bakhi Biland Son of Raonl Shah Belt No.566.

5) ° Islam ud Din Son of Umar Jan Belt No.568.

6) Palas Khan Son of laadat Khan Late Belt

Np.578.
Mah Nascem Khan Son of Noor Muhammad Belt
No.£\i7. | '
8)  Muhaymmad Haroon Son of Akbar Said Belt
' No.557.
9)* Bilov.r Khan Son ofWazeef Ullah Belt No.312.
10) Said ur Rehman Son of Muhammad Sherin Belt
No.521. .
11) Muhammad Ali Son of Ajda Khan Belt No. 547.
12) Nasezr ud Din Said Muhammad Belt No.555.
13)~" Umerzada Son of Shams ud Din Belt No.570.
14) Iftiklhar Ahmad Son of liam Khan Belt No.264.

\"15) Hazvat Bilal Son of Juma Khan Belt No.569.~ - - -
~"16) Bakht Rawan Son of M- isafar Shah Belt No.566. ~ =~

17) Aziz Ullah Son of Shamshi Khan Belt No.548.
18) Hazyat Ali Son of Wazeef Ullah Belt No.34
19) Mifiah ud Din Son of Muhammad. Khaliq Belt

No.k65.
20) Noor ul Islam Son «¢ f Muhammad Nabi Belt
No.285. '

~ 21)  Afzal Khan Son of Pals ; Khan Belt No 577.
- 22) Shaukat Hayat Son of -azal Hadi Belt No.573.
23) She Ahmad Son of Gui Azam Khan Belt -No.554.
24) Sariaj Son of Fazal Ha.ii Belt No.556.

... 25) Muhammad Bashar Sen of Muhanimad Mukhtzar

Beli: No.563.
26\) Gui Sher Son of Muhammad Noor Belt No.571.

vl
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e 87) Zafur Ali Son of Daud Khan Belt No.3026.
88) Lal Muhammad Son of Fustam Gul Belt No.3232
89) Bakik Zaman Son of Rozi Khan Belt No.3316.
90) Syed Zafar Ali Son of Miian Gul Belt No. 3273.
91) Syed Irshad Ahmad Sin of Khursheed Ahmad
Belt IN0.3079. :
92) Abdu: Majeed Son of Sh:r Makhaz Belt No.3216.
93) Noor Haider Son of Ali i{aidar Belt No.3017.
94) Hakim Said Son of Sultcn Pervez Belt No.3051.
95) Ibrahim Son of Abdul G/ .afoor Belt No.3081.
96) Alam.zeb Son of Mujtabe Belt No.3259.
97) Khiel Muhammad Soi- of Rustam Gul Belt
No.3.77. -
98) Sami Ullah Son of Mian Pir Bacha Belt No0.3181.
99) Miar: Said Ali Son of M:an Said Muhammad Belt
No.3325. |
100) Now:her Son of Naseer “elt No.3136
- All Reside1ts of Deputy Inspector General Malakand
Region, Miilakand.

.. Petitioners
VERSUS

1- Secretary Home Department Civil Secretariat,
Khyter Pakhtunkhwa Feshawar.

2- Sem atary Finance Depr rtment Civil Secretarzat
Khyber Pakhtunkhwa Pezshawar.

3- The Provincial Police Officer, Civil Secretariat,
Khyber Pakhtunkhwa, I 2shawar.

4- The Deputy Inspectw General of Police
Malekand Region Mala.and.

v v oo« Respondents
WRIT PETITION LUV DER ARTICLE 199 OF
THE CONSTITUTION OF THE ISLAMIC
REPIBLIC OF PAKISTAN, 1973
Respectfuliy Sheweth:

The petitioners submits s under:

1~ That the petitioners are the citizen of Khyber
Pakhtzmkh'wa an enrolled as Constables zn Special
Police #orce by respondent No.3.
A’\‘\ YLD

,4 o .
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-+ INTHE PESHAWAR HIGH COURT, PESHAWAR.
' FORM ‘A’
FORM OF ORDER SHEET - '
g ~<\/C’——Q R
A
te of Order or other p*oceedmgs with signature ¢ the Hon'ble J dgé §) ~ L
__der r ”w\ b
' 1 Z ' o\ ML' }gh;
/\ :*::M" $
~, 124102017 | W.P.No.1980-P/2016 with [R. .\\_//
Preéent: Mr. Mﬁhammad Anwar Khan,
' Aidvocate for the petitioners.
:mmﬂ KB Ing Tbirssacm @ wan,
/\AG for the Provincial Government.
: % %k
IJAZ ANWAR, J.- Same order as in the connected writ petition
No.2013-P/2016. yav
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Hon'ble M. justice Yahyn Afridi, HC.T and Hon'blc Mr, Justice ljaz Anwar, J
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W.P No. 20i3-P/2016.
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Judgment Sheet

IN THE PESHAWAR HIGH COURT,
PESHAWAR
JUDICIAL DEP/ RTMENI Y —

N 1%

Petitioner {s) Ahmad Khan and 99 Sthers by

Muhammad Anwar Khan Pashtoin Ghari, Advocate.

- Respondent (s) Secretary Home Department Khyber

Pakhtunkhv'a and others by Malik Akhter Hussain

“Awan,AAG. .

IJAZ ANWAR, J.-  Tre petitioners Ahmsd Khan

;md 99 others in the instant writ .pvetition No. 2013-P/2016 as
well as the. petitioners in the connected writ petitions No.
1980 of 2014, 2109 of 2016, 214::5-1’ of 2016, 2182 of 2016,
2183-P of 2016, 2231-P of 2016, 2330-P of 2016,2437-P of

2016,2481-?’ of 2016 2538-P of 2:16 and 3197 of 2016, have

asked for issuance of an appropriate writ directing the
‘ respondents o give them benefit under the provisions of the

Khyber Paklitunkhwa Employees (Regularization of Service)

Act, 2009, v:w'hereby services ot all ad-hoc and contract
employees hﬁve been regularized.:.b_-

2. As in all the writ petiti:i:')‘ns., one and samé point is
raised for dc:-termination, thereforvz:, we propose to- dispose of

all the writ petitions through this single judgment in W.P.

No0.2013 of 2016, NA\ehiesd: )
L ATTESTED

/) (
C =
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“case of the petitioners.

-2- |2

3. Precise facts of the iistant writ petition and the
connected vw it petitions are that the petitioners in all the writ
petitioners, eftér fulfilling the selection process as provided
in letter No. 523-29 PA(OPS & ™ ;rg) dated 26.6.2009, were

enrolled in {pecial Police Force in the year, 2009, on two

years contract basis. The contract of petitioners was extended

from time tc time. The Provinciai Assembly passed Khyber

Pakhtunkhw:: Employees (Regulu.rization of Sefvice) Act,
2009, whereby all the contract employees holding a post on
31.12.2008 or till the commenaﬁ.ement of the Act, were
declared as regular civil servan\éij.. On the strength of the
above said policy, services c other en&plo&ees were
regularized, however, the petitionzrs were deprived from the
benefit of it, therefore, they appmaéhed the respondents for
regularization of their services on the strength of the above
svaid policy _but inv vain, hence, the above referred writ
petitions.

4. .:Respondents submitted their comménts, wherein
théy stated . that in view of ongoing operation against
militants in the province, the persons from the Internally

Displaced pursons (IDPs) were oridered to be appointed in the

- Special Polize Force on contract:;basis, therefore, the policy

of the year, 2009, referred to itid, is not applicable to the

AT
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5. Le 1mcci counse! for the petitioners argued fhat the
pgtitioners werevappointed in Special Police Fdrcé since the
year, 2009-2010 anq they are pe_rfbpning their duties till date
with the sar.e terms and conditions. They argued. that the
petitioners have rendered almost ten years service, but they
have not beea given service prote.ction. They referred to the
Khyber Pakhtunkhwa, Emf;lo;,{ees (Regularization of
Services) Act, 2009 and argued ;illat employees working in
different d,el.partments' have been fegu'larized except the
petitioners dzspite the fact that i1e job of the petiﬁoner is
exactly the same with those emp:ayees, who are performing
their duties in regulrar. policé fc-f:'ce, therefore, the éct and

action of the respondents is discriminatory.

- 6. Conversely, learned AAG argued that while
~ appointing the petitioners, there was no specific criteria to be

~adopted and it was, in fact, for the encouragement and

compensaticn of the - Intemally;: Displaced Persons, such
recruitment was made. He argued that there is great
difference in the criteria of Swvecial Police and Regular
Police, the'.fefore, the Khyber YA Pakhtunkhwa  Employees
(Regularization of Services) Acil;.: 2009 is not applicable to
the case of petitioners. f

7. We have heard 5;;;:;u1nents of the learned

counsel for the parties and have «:so perused the record.
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8. Perusal of the record reveals that, initially, it was
dgcided for the recruitment of 6725 personnel in Swat,
Buner, Shar:gla, Dir Upper and Dir Lower Districts on
contract bas's as Special Policz Force, thereafter, such

appointments were also made .n other Districts of the

- province of Xhyber Pakhtunkhw: Initially, there was no set

criteria for such recruitment as the same was to be made from

" the Internally Displaced persons' ‘IDPs), however, even for

such appointments, there was a R “cruitment committee to be
headed by District Police Officer i 1at was required to observe
the age, physical fitness, i.e., height, chest etc. After advent

of time, the 'ssuance of advertisernent for the filling of such

posts was also made mandatory. Vide notification dated

24.‘1‘0.2009.4 - the Provincial Assembly has promulgated
Khyber Pakhtunkhwa Emplo ees | (Regularization of
Services) A(;;t, 2009. The relevant section 3 of the said Act is
reproduced {or ready reference.

Scction (3)

Regularcization of service of certain_employees. All
employees including recomme 1dec of the High Court
appointed on contract or adl.oc basis and hold that
post or: 31st December, 2008 ¢ till the commencement
of this Act shall be deceme:. to have been validly
appoinied on regular bais having the same

qualifivation and experience fc = a regular post:
According to the above section, there are three

conditions for regularization of service of the contract

A3 d
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employees, ‘mamely, (i) employees must have been

appointed o contract or adhoc basis, (ii) they were

‘holding the said post on 3@.12.2008 or till the

commencement of this Act, i.e. 24.10.2009, and (iii)

having the pre-requisite qualification and experience
required for = regular post.
Simila.ly, section 2 of the A<t says that:-

Scction (2).

a)____ - .
aa) “Contract appointment” means of a’ duly
qualificd person mide otherwise

than in accordance with the prescribed method
of recruitment.’ :

b)“employce” means an adhoc or a contract
employce appointed by Government on adhoc or
contra«t basis or second shirt/_hight shift but does
‘not in¢lude the employees for project post or
appointed on work charge basis or who are paid
out of sontingencics '

9. It is ‘pertinent to mention here that earlier the

=

Proviricial (}ovemment,.vide K_iﬁybcr Pakhtunkhwa, Civil

Servants (Ax.nendment) Act, 2005:;; amended section 19 of the

Khyber Paé;htunkhw.a Civil | {ervant Act, 1973. The

Provincial (Government regulariz;g}d the services of contract

employees ‘éhroughout the provi;'xce but benefit of Section
5 : ]

19(2) was 1?ot extended to som(; of the employees on the

ground thati‘-t'hey have not been appointed in the prescribed

manner. The controversy camie up before this Court in a case

¥

" of Dr. Ri?ivanllllqh and 42 dthers vs. Government of

A Lu*&cl
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4 others ( 2019 PLC (CS) 389) w.erein it was held that:-

16. 4 bare look at the history of legislation on this
subject ia the past further reinforced the above view that

the petitioners’ service have beey duly regularized by the

legislature and nothing has bece.i left for the executive to

notify tl.cir names in the officiul gazctte or to pass any
cxecutive order. In this regard, the N.-W.F.P Ad hoc
Civil Servants (chularizatiori «f Services) Act-1T of 1987
is much.relevant wherein a proviso was added to section
3 thereo{ to the following effect:--

*Provided that---

(i) the services of such civil servants shall be
deemed to have been regularized under  this
Act only on the publication of their names in the
«fficial Gazette,”

In the N-W.F.P Employers on Contract Basis
(Regularization of Scrviccs)_ Act, VIII of 1989, Section 4
is coucled in the following words;-

“S. Regulation of scrvices of certain Civil Servants.--
- (1; Notwithstanding anyth:ing contained in any law

. for the time being in force. any Civil Servant, who is
or kas been appointed o1 deemed to have been
appointed against any fst in any Government
Department under sectios 3 of this Act shall be
deemed to have been regularly appointed from the
date of his continuous afficiation, subject to
eligribility, according to the service rules applicable
to ‘he post, verificd by the administrative Secretary
of the department concernd.”

17.  Again the same langun;{é was used in scction 4 of

the M.-W.EP Employces on Contract Basis

‘ (Reguﬁ::'rization of Scrvices) (Amendment) Act-IT .of

1990.

18. . The relevant provision of the Act (IX), 2005 has
been worded almost in a fotally different language
whcr(‘:i-; nothing has been l:ft for the administrative
sccrefzries  or  the heads of the attached

depart:nent/competent authorities to issue notification

VoA "“.'

Zo:MIN
Gar M1

N.-W.FE.P thirough Chief Secretai y, NWFP, Peshawar and

e

=
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with regard to the regularizaticn of service of contract
employess  because the objecct has been clearly
accomplished through the plair’y understandable words
used in s2ction 2(2) of the Act {¢ X) 2005. On this analogy
all the petitioners stood regular:zed on coming into force
of the Act under discustion and issuance of
notificatjon/executive order in this regard would be only
a formslity for the departmeital heads/administrative
secretaries. Thus authoriti_es' were | under statutory
obligétimﬁ to do what is required by the law to do and
the petitioners were not required under the said
provisica to approach them for issuance of such

.'1 3 .
order/nytification.”

10. In the present case, the petitioners have been

appointed b_‘:‘,"_the' Departmental Selection Committee and
faced the p;‘.'ocess of selecfion ;egarding physical fitness,
height, chest etc. They are perfoq Jing their duties since year,
2009. Diffe;"e:nt documents were olaced on file, according to
which, number of Special Po_lf:.%e Force emplqyees were
proceeded vnder the Khyber Pfkhtunkillwa,' Police Rules,
1975. It ha. also not been denizd that the petitioners are
perfohning exactly the same duties as 'perfo‘rmed by the
members of?;the regular police. Therefore, we found that the
case of the é;petitioners squarely come within the purview of
the provisic;ns of the Regularization Act, 2009, referred to
ibid, becau:rs:e they have been appointed on contract basis in a

manner prescribed by the Government at that time and that

they have %50 been appointed b:tween the period which was
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given by the Khyber Pskhtunkhwa  Employees

(Regularizaticn of Services) Act. 2009 (ACT No. XVI OF
2009).

11. Iiis perﬁnent to mertion here that the special
Police Force is performing duty side by side with the regular

police. They encounter terrorists and embraces “Shahadat”.

‘Their cases for grant of “Shuhada Package” were, initially,

regretted by the Provincial Goveriment, however, this Court
in‘ a judgm;‘-r»ltv and order date‘;*; 19.5.2015 in W.P. No.
2502/2015, neld their families o avail the said benefit,
announced by the Provincial Government.

12. " 'i‘here is yet ahother ‘-"éry'important aspect of the
case that is the definition given t= the contract employees is
cleér enough to bring the case « £ the petitioner within the
purview 0_‘[’ the Khyber P’akhtunkhwa Employees
(Regularizat on of Services) Act, _2009, because as objected
by the respc}_ndents the appointrnents of the petitioners on
contract ba:%is was made otherwise than the method
prescribed vader the recruitment Rules. In fact, the intention
of the legislature while pt;omulgating the Khyber
Pakhtunkhwa Employees (Reguiarization of Services) Act,

2009, was io regularize all thosé ¢contract employees, who

" were appointed not in accordance with the prescribed

Pesded
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~Act, 2009, ibid, i

L9

| procedure and who were holdin;: post on 31.12.2008 or uptill

24.10.2005.
13, When analyzing the case of the petitioners on
the touchstone of the Act of 2009, we leave no doubt in our

mind that the petitioners stood regularized by operation of

law on the promulgation of the Act, ibid.

14, For the stated rea:ons, this and the connected
writ petitions are allowed an:l it is declared that those

petitioners who are holding the post of constable/Special

. -Police Force on 31.12.2008 or i1l the commencement of the‘

, 24.10.2(99 shall be deemed to be

regularized. ;// %{j

CLHEf J‘U{VICE

2l

Announced, ﬁ

Dt.24.10.2017 JU DGE |

m/.?

(Mzatuips) ' . (DB of Hon'able Mr. .astice Yahya Afridi, nc; and
Hon'able Mr. Justice . @ Anwar.)

4’5 %AW( ///“
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BEFORE THE HONOJABLE PESHAWAR | IGL COURT PLSHAWAR

Writ Petition No. 1980-F/2016
Muhammad AnWar anc Sthers.........uveeeeereieiionierereneniee e eaneeeeonen s (€titioners)
Versus

Government of Khybe * Pakhtunkhwa, througls Secretary Home & Tribal Affairs,
Peshawar and others... ...cccocoeiinniiiininin oo ettt (Respondents)

Subject:- COMME?!-TS ON BEHALF Ol RESPONDENTS

Preliminary Objections:-

a) - The petitid‘n has not been bascd ¢n facts.

by, The petit:cn is not maintainatic :n the present form.

c) -~ The petumn is bad for non-yyndcr and mls-Jomdcr of necessary
parties. ‘ ~

dyt - The petiticners are estopped to file the petmon

e) The petitioners have got no caus: of action to file the petition.

) The petition is barred by law anu limitation.

2) The. petitioners have not come’ o the Honorable Court with clean
hands.

FACTS:- : ,

/ ! .

1. Correct 1) the extent that in view of insurgency of militancy in
Khyber Pakhtunkhwa, ongoing operation against militants at
Malakar.d, Region, to enc ourage commumty pohcmg and to
compent ate the Internally Drsplaced Persons (IDPs), the government

ﬁ ‘ sanctxon:d funds for recruiti icrit of Special Police on contract basis
-)'7/ for assis-ance of the regylar " olite.
' 2. Ny Correct to the extent that p :tit:oners and others were recruited on -
)] A 62 !"‘) . . . . . Ft
(. Je ey P contract »asis however, thre is great difference in the criteria ‘)“* -
K 1 Ch(u§ Capert, . : . . . .
el { prescrited for special Police an.i regular Police,
C]y_\_ (.(“ ) . : . :‘. ; L .

3. Correct 0 the extent that pctitioners’ were initially recruited on
contrac: hasis for two years anc the contract was cxtend from time to
time.

‘ o s Correct to the extent that Speciiil Police assisted the regular Police in
T G e L . L .
Sy ol e discharge of their funcioniz but they were untrained and
el G inexperienced fellows.
-./w.—" ‘ : b . 3 . g

5. Incorre.:4, the selection proues: of the Special Police were different

~ A2 '&’ than 1_-.'::~§cribed for regular Polive. - - e A(Qsab )
@‘1[7,\ - ‘Cb‘ gy P g g A‘){ RS
— ‘,\ S ERAD N C‘n(’ffav _{ 5: . ‘

Wb et of ol

—t® CD/\/—-—\_D

A
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6. Correct, to frc extent that Special Police assisted regular Police and
. 5 lay éovernmcm had chalked out proper Policy for grant of "Shaheed" .,
L T TJF “package to "cgal heirs of Specia} Pelice "Shuhada”. Poge 12 5 1ehm
R 7 SN
, 7. €Y Incorrect, NWFP (KP) employ f‘es (Regularization of Service) Act,
R NS T
gAY Dt 2009, is nct applicable to petitionars. According to Section 2 (f) of
o ~ > .3 "
w90 5 the Act, “Post” means a post under gove;nmcnt or in connection

~— e
with affairs of govemment to be filled in on the recommendation of
\L ~ (\ S TS

ommission and the post of ble d fall within U
commxsswn an t e pos 0 (.onsta e aoes not all within the
et adjor  commissior e post
A category of commission pos:s. Agam qppomtmem semonty &
Lo (/(, R
e . promotlon of “Police depart‘mmt is governed by Special law i.e.
Police ordcr and Police Rules. ‘
e e Incorrect, the petitioners prayer for regularization was without any
P s (7

force and substance. As explain:d in reply to Para-7 that NWFP

N~
N‘W Q&( et V;ri , oy~ (KP) emrloyee (Regularization of Service) Act, 2009 is not
{\\\\ T ‘ applicable to the petitioner. There was great difference in physical,
;e A / 7 age, educational, criteria prescribed for special Police and regular

[ st Police. Apcin the members of special Police were the recommended

i by the notables of the village and not by sclection committee
iw_f y ¢ & y
constituteil for recruitment of regular Police. -

0. Incorrect, {ae petitioners werc appomted on contract basis and most

Yoy 1
ha coms & > Sew  of them viure already overagc as age limit for special Police was 45
P BRI ¢ R—g L\ ‘) ) L’

1A i g years as ¢gainst 25 years age im:: for regular Police. The petition of
petitioner i s not sustainable on the given grounds.
GROUNDS:- |
a) - Incorrect netitioners were empleyed on contract basis and their case
| is not covered under NWEP ¢XP) Employec (Regularization of
Service) Act, 2009 _
& b) Incorrec:. members of Special I’ lice are allowed to participate in the
\ ”7/ examinalion of recruitment of 1 gular Police subject to fulfilling the
| prescribec qualifications. Also additional 03 marks arc allotted to
such candidates on qualifying th.: examination. |
c) Incorrec:, _.pctitioniers voluntarily joined special Police on contract
basis and they were well in picture of the fate of the contract service.
d)' o Incorrect.. contract service is nn. _ground for regularization and there
is no rul: or law which may ulllmv regularization of petitioners.
) That respondents may alsc s ¢k permission of raising additional

AR e d

grounds Juring arguments of tl. case.



2-2—-
it is therefore, prayed ti-at the petition of petitioners may be

dismisse: with costs.

Secretily to Gov: of Khyber
Paithymtkhwa Home & TAs department
Peshawar. @y
Respondent Seert "
(Resp Nﬁn{\:: paktunkiY?

7

QGW
Khyber Pakhtunkhwa,

Peshawar
(Respondent No.3)

,b‘ . .

=rovincial Iujine om
70 ’[;zau/! niice Officer
Khyber Pulhieod fisg
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To, - 2s
Inspector General of Police,
Khyber Pakhtun Khwa,
Peshawar ‘

Subject: “Issuance of Regular & Contract Order of Special
Police Furce” L

| Respected SIR,

| With due respect, it is siated that please issue me
Copy .of my regular & Contract order.

It is my humbly ﬁ.’*‘e.quest to provide me a copy of regular &
Contract Order as soon as possible; I wili be thankful to you.

/ : : . o
o You’re sincerely,

4l

Belt No: |
Dated: ‘ .

A e
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SERVICE QUALIFYING FC R PENSION

1. Conditions of Qualificy ions:- The servi e of a Government Servant does
't qualify for pension unless  conforms to the following three conditions:- .
L The Service mu .t be under Government
B H The service mus: not be Non-pensionaba,

ks The service mus- be paid by Governmen from the Provincial Consolidated

" Fund. Rule.2,:.
SERVICE RENDERED AFTEF RETIREMENT ON SUPERANNUATION PENSION.

Service rendered after etirement on superanr uation poension/retiring pension
shall not count for pension or ¢ ratuity. Note below Rul - 2.1

Begining of Service:  S.ihject to any special r.les, the service of Civil servant
zins to qualify for pension wiien he takes over chary » of the post to which he is first
winted.

e 2.2, .

~,

‘Temporary and officiatir g service:  Temporary and officiating service shall count
i pension as indicated helow--

i) Civil servants bo:ne on temporary establ hment who have rendered more
than five years ¢ sntinuous temporary ser vice shall count such service for
the purpose of peasion or gratuity; and

temporary and olbiciating service followed by cnnl‘il'mutiu;] shall also count
for pension or gratuity, Rule 2.3,

.

i)

CLARIFICATION OF PIIRASE - QUALIFYING SERVICE

Temporary and officiating service followed by conf:rmation or temporary/officiating
service exceeding five years qualiies for pension,

Some confusion seems o exist in some quarters as to how condonation of
interruptions between two spells of temporary/officiating service may be regulated under
e 2.12(1) of the West Pakistan Civil Services Pension Rules. According to Rule 2.3 ibid

5 ruct v o officiating servieo ollowed by confirmation or temporary/ofliciating service

temporar g ~€ Yeurs counts for pension/gratuity, The provisions of Rules 2.12(1) take

of mec vl only those cases whi re the Government servant had prior to the interruption
rendered periods of qualifying s rvice and it is considreed fit to permit him to count
certain past qualifying service tow irds pension/gratuity. T'.e condonation of interruptions
in service with a view to allowiy past Non-qualifying ‘emporary/olliciating service to
quality for pensionfgratuity under Rule 2.3 is not perthissi-le. In other words condonation
of interruptions for pension/gra‘uity in temporary/officiaing service is permissible only
where the broken period of temporary/oflficiating service i« qualillying i.e. it exceeds five
years or i« followed by confirmation, Where neither condizion is fulfilled, condonation of
interrupt. « is not permissible. o make it more clear the following illustrations are
given:- '
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ZIRE ~ THE _ SERVICE ~ TRIBUNAL KHYBER PAKHTUNKHWA

PEYMAWAR.

Service Appeal No.3434/2021

. . SCANNED
Shah Naseem FC  Dir Upper................. Appellant. KPST
VERSUS.

1) Chief Secretary, Khyber Pakhtunkhawa Peshawar.

2)  Secretary Finance Khyber Pakhtunkhawa Peshawar.

3)  Provincial Police Officer Khyber Pakhtunkhawar Peshawar.

4)  Deputy Inspector General of Police Malakand Range......Respondents.

Index.
S: No. | Documents Annexures Pages
1 Para wise Comments - 1-2
2 Power of Attorney& - 3.4
affidavit '

DSP Legal,
Dir Upper.
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‘v: 4%, BEFORE TH E SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR,

i,» Service Appeal No.3434/2021
Mr. Shah Naseem of DirUpper.............coooiiiiiiiiiiiiiiin, Appellant.
VERSUS.

1) Chief Secretary, Khyber Pakhtunkhawa Peshawar.
2) Secretary Finance Khyber Pakhtunkhawa Peshawar.
3) Provincial Police Officer Khyber Pakhtunkhawar Peshawar.

4) Deputy Inspector General of Police Malakand Range...... Respondents.

PARA WISE REPLY ON BEHALF OF RESPONDENT NO. 3 AND 04.

Respectfully Sheweth:

PRELIMINARY OBJECTIONS.

1) That the present service appeal is not maintainable in its present forum.

2) That the appellant has not come to this August Tribunal with clean
hands.

3) That the present service appeal is badly time barred.

4) That to entertain such appeal is tantamount to kill the valuable and
precise time to the honorable Service Tribunal.

5) That the appellant has suppressed and concealed the material facts
from this Honorable Tribunal.

ON FACTS:

Pertains to record, hence needs no comments.

2. Incorrect, the appellant and other Special Police Officers were enlisted
in Police department purely on contract basis with fixed pay of Rs.
10000/- to assist regular Police and later on the services of the
appellant and others were regularized through Khyber Pakhtunkhawa
Special Police Officers (Regularization of Services) Act 2019.But
contract service was not included in regular services.

Pertains to record, hence needs no comments.

4. The services of the appellant along with his colleagues were regularized
after promulgation of the Khyber Pakhtunkhawa Special Police Officers
(Regularization of Services) act 2019.

5. Incorrect, the appellant and others services were regularized under the

ibid act 2019 and contract period was not included by the government

in the regular service thus appellant is not entitled under the law/rules.




&

.
Rl
- |
.

GROUNDS.

. Incorrect, the appellant has been treated in accordance with law and no
rights of the appellant whatsoever have been violated by the
respondents.

B. Incorrect, action of the respondents did not fall in the ambit of violation of

the principle of natural justice.

C. Incorrect, the contract period as SPO has not included in the
regularization act, therefore he is not entitled for any benefit under the
law/ rules

D. Every case has its own facts and merits; therefore the referred judgment
is not applicable to the case in hand.

E. The reply has already been given in the preceding Para.

F. Incorrect, the appellant was initially recruited on contract basis and then
his services were regularized after promulgation of the Khyber
Pakhtunkhawa Special Police Officers (Regularizatioh of Services) act
2019.

G. Incorrect, all the actions of the respondents are in accordance with
law/rules Policy of government. |

H. The respondents will also adduce further grounds at the time of

arguments after leave of this honorable Service Tribunal.

PRAYER:

It is therefore humbly prayed that on acceptance of this paré-

wise reply, the service appeal may graciously be dismissed with cost.

Provincial Police Officer,

Khyber Pakhtunkhwa Peshawar. /‘\/
Regional Police Officer, Regionat Potize Oficer,
Malakand at Saidu Sharif Swat. Matakana siegion,

Saidy Sharit, Swat,




BEFORE THE SERVICE _TRIBUNAL KHYBER PAKHTUNKHWA

Service Appeal No.3434/2021
Shah Naseem Dir Upper................. Appellant.

VERSUS.

1) Chief Secretary, Khyber Pakhtunkhawa Peshawar.

2)  Secretary Finance Khyber Pakhtunkhawa Peshawar.

3) Provincial Police Officer Khyber Pakhtunkhawar Peshawar.

4)  Deputy Inspector General of Police Malakand Range......Respondents.

Power Of Attorney.

We the undersigned do hereby authorize Zewar Khan DSP Legal to appear
on my behalf before the honourable service tribunal on each and every date.

He is also authorized to file para wise comments, and also submit all
relevant documents before the court.

Provincial Police Officer,
Khyber Pakhtunkhwa, Peshawar. %0,. /
g V
Regional Police Officer, ? . 4%\—
Reginnal Potite Officer,

Malakand at Saidu Sharif, Swat.

MATIRaTG Teqion,
Saidu Sharit, Swal -
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BEFORE TH E SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

PESHAWAR.
Service Appeal No0.3434/2021
Shah Naseem FC Dir Upper................. Appellant.
VERSUS.

1) Chief Secretary, Khyber Pakhtunkhawa Peshawar.

2)  Secretary Finance Khyber Pakhtunkhawa Peshawar.
3)  Provincial Police Officer Khyber Pakhtunkhawar Peshawar.
4)

Deputy Inspector General of Police Malakand Range......Respondents.

Affidavit

I, the undersigned do hereby solemnly affirm and declared that the contents of

parawise reply are true and correct to the best of my knowledge and belief and nothing has been
concealed from this honorable Tribunal.

Lt

DEPONENT

Zewar Khan, DSP Legal
Upper Dir.

/s



