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01. 09 2022 Nemo for the appellant. Mr. Muhammad Adeel ‘Butt,
, o

Addltlonal Advocate General alongWIth Mr. Fayyaz H.C for the
;5, ‘\4 respondents present.

Reply/comments '_on behalf of respondents have already
‘been submitted. Notice be issued to the appellant and his counsel
to attend the court on the next date. Adjourned. To come up for

preliminary hearing on 07.10.2022 before S.B.
: *

(Mian Muhammad)
Member (E)



06.01.2022 Nemo for the appellant. Mr. Kabirullah Khattak, Addl.
AG for the respondents present. |

As per preceding order sheet, pre-admission notice

was given to the respondents to assist the Trib‘unal on

the point. Lawyers are on general strike today. Case to

come up for preliminary hearing on 03.03.2022 before

S.B.
)

(Rozina liehman)
Member (1)
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02.06.2022 Appellant in person present. Mr. Muhammad Fayaz,
Head Constable alongwith Mr. Muhammad Adeel Butt,
Additional Advocate General for the respondents present.
Representative of the respondents submitted reply,
copy of which hande’d’{"é\;ér to the appellant. Lawyers are on

general strike, thefefbre, to come up for preliminary

hearing before the S.B on 08.08.2022.
)

—=
(Salah-Ud-Din)
Member (J)

ey : - _ ——



02.11.2021

Learned counsel for the appellant contended that the
appellant is aggrieved- of the impugned order dated
16.05.2019 whereby the appeliant was dismissed from
service from the dated of his absence i.e 19.12.2018. He
preferred  departmental appeal dated nil  for
reinstatement in service which was decided/rejected by
the appellate authority vide order dated 22.01.2021.
Thereafter the appellant preferred revision petition
before respondent No.3 which was not responded within
stipulated st-atutory period and then the instant service
appeal was filed in}the Service Tribunal on 19.07.2021. 1t

was further contended that the departmental appeal has:

been rejected/filed on the basis of limitation whereas no
limitation runs against a void order. To strengthen his
arguments, learned counsel for the appellant placed
reliance on citation (a) and Para-6 of 2019 SCMR 648,
Citation (b) and (c) of 1985 SCMR 1178 and this Tribunal
judgment dated 02.05.2016 in service appeal No.
588/2012 “titled Murad Ali-vs-Commandant FRP and
others”, judgement dated 07.12.2017 in service appeal
No. 957/2016 ‘“titled Shoukat Ali S/O M. Shafig-vs-
Superintendent of Police FRP Malakand Region” and
judgement of larger bench of this Tribunal in service
appeal No. 562/2'016 dated 02.03.2018 “titled Rahim-Ud-
Din son of Said Rehman-ys-Khyber Pakhtunkhwa IGP and
other”. Let pre-admission notice be issued to the
respondents to assist the Tribunal on the point. To come
up for preliminary hearing on 06.01.2022 befo S.B.
*

- (Mian Muhammiad)
Member(E)
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Form- A -

FORM OF ORDER SHEET

Court of

Case No.-

U

S.No. Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1- 04/08/2021 The appeal of Mr. Ziad Gul resubmitted today by Mr. Shah Faisal
llyas Advocate may be entered in the Institution Register and put up to the
Worthy Chairman for proper order please.
a——gul
REGISTRA
2. This case is entrusted to S. Bench for preliminary hearing to be put
up there on ‘glej‘ |’)/) .
CHA N
13.09.2021 Nemo for the appellant present.

Notices be issued to the appellant and his counsel.
Adjourned. To come up for preliminary hearing before the S.B
on 02.11.2021.

*

(MIAN MUHAMFAD)
MEMBER (E)




. ;\El . . =5
: The appeal of Mr. Zahid Gul Ex-Constable No. 1353 District Nowshera received today i.e. on
19.07.2021 is incomplete on the following score which is returned to the counsel for the

appellant for completion and resubmission within 15 days.

1- Certificate be given to the effect that appellant has not filed any service appeal earlier
on the subject matter before this Tribunal.

2- Check list is not attached with the appeal.

3- Memorandum of appeal may be got signed by the appellant.

No. f‘fﬂt( /ST,

Dt. g g l:;z /2021

N e
REGISTRAR *,

SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
, PESHAWAR.
Mr. Shah Faisal llyas Adv. Pesh.
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BEFOﬁE THE SERVICES TRIBUNAL',KPK, PESHAWAR

~ Service Appeal No. Z[ Q ;/2021
: : /

=

>
Zaid GUL..cooviiiiii i (Appellant)
VERSUS |
District Police Officer (DPO) District Nowshera and
others.... TR T TR Respondents)
INDEX
S.No | Descripfion of Documents Annex | Pages:
1. | Service Appeal with affidavit 1-8
2. | Addresses of Parties - 9
3. |Copy of impugned order dated . A '. [o=/pA
15/05/2019 )
4. |.Copies of appeal and order dated B -ty
|22/01/2021 o o
5. Copy of appeal to respondent No. 3 C /U
6. | Copy of judgment D
i py ol judgme /51
. | Wakalat Nam
2 b
Appellant
" Through
Date: 19/07 /2021 . Shah Faisal Ilyas
Advocate High Court,
Peshawar.

Cell: 0300-5850207
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BEFORE THE SERVICES TRIBUNAL, KPK, PESHAWAR

Service Appeal No. /2021

Zaid  Gul, Ex-Constable No. 1 353, District

Nowshera...........cocoviiviiiiiviniiinninnnie (Appellant)

| VERSUS

1. District Police Officer (DPO). District Nowshera.

2. Regional Police Officer (DIG), Mardan Region.

3. Government of Khyber Pakhtuﬁkhwa thrdugh
Inspector  General  of Policé/ PPO, Khyber |
Pakhtunkhwa, Peshawar.

4. Assis‘tant Supérintendent of Police, Nowshera Cantt,
qushera.........................................:....'Respondents)'

“w
W

' SERVICE APPEAL U/S 4 OF SERVICES.

' TRIBUNAL ACT, 1973 AGAINST THE

IMPUGNED ORDER DATED 22/01/2021

PASSED BY RESPONDENT NO. 2

WHEREBY _HE  DISMISSED __THE

DEPARTMEN TAL .APPJEAL AGAIN ST THE

- IMPUGNED ORDER DATED 15/05/2019

PASSED BY RESPONDENT NO 1,

WHEREBY THE APPELLANT HAS BEEN

AWARDED MAJOR PUNISHMENT OF

!



i

e

P
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DISMISSAL FROM SERVICE WITH

"RETROSPECTIVE EFFECT.

Praver in Appeal: .

Respectfully Sheweth:

. On acceptance of this Service Appeal, ."the
impugned order dated 22/01/2021 and ';)rder
dated 15/05/2019 passed by fe'spondents No. 1
and.2' may pléas_é be set aside and the appellant
may very graciously reinstated in service with all |

back/ consequ‘ential benefits.

f«

That appellant in the year of 2009 joined the police

department as a constable and performe his duty

~ with zeal and devotion.

‘That appellant has transparént service record ‘with..

nine years service in his credit.

' That applicant while posted at Police Post Bara

Bahda, District Nowshera, domestic problem raised.

A )

and that’s why appellant was not in the condition to

perform his duty, hehée, absented.
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That applicant tried for leave but in vain, despite
heacted efforts.

.
That respondent No. 1, nominatéd thuirj Officer |
respdndent Nb. 4 and in ¢nquiry proceedings:l
applicant was dismissed from service vide impugned
order dated15/05/2019. (Copy of impugned order
dated 15/05/2019 is attached' as anneXure “A”)..

That appellant approached to respondént No. 2 for

- reinstatement but the same was rejected due to

time barred. (Copies of appeal and order dated

22/01/ 202A1 are attached as annexure “B”).

[}
That being void order and no limitation run against

the same, appellant file another application to IGP,

" but the later of the same is not conveyed to the

appellant yet. (Copy of appeal to respbndent No. 3 is -

attached as annexure “C”).

)
-

That feeling aggrieved from the appellaﬁt having'

no other adequate, efficacious, alternate remedy,



o

ho m
approaches this Hon’ble Tribunal, inter alia, on

the following grounds.

GROUNDS:

A.

That being void orders no limitation run against

v
-

~ the same, hence needs to be set aside. (Copy of

judgment is attached as annexure “D”){ |

That the impugned orders 'datéd 22/01/2021 and

order dated 15/05/2019 passéd by respondents

No. 1 and 2 are illegal, against law, without

lawful authority and jurisdiétion, being void order ..

with retrospective effect.

-
- —>—

That appellant was .impésed major penalty, so,

the respondents are bound to conduct regular

- inquiry to probe the allegations levélled against

him, but respondents have not followed the |

prescribed procedure; therefore, action/ orders of -

respondents No. 1 & 2 are without lawful

authority, hence, liable to be set aside. -



5
’fhat the Whole -proceedings of the so-called
inquiry. was conducted in the absence of
appellant, he was not provided an opportunity of
hearing, hence he. was cbndemned unheard
which is violation of golden prihciplé that no one
should be condemned unheard.
-
That against the appeﬂaht, general allegations

have been levelléd and no 'spéciﬁé reference of

any incident has been givén, thus, findings of

respondents No. 1 & 2 are based on assumptions, o
presumptions, which are not sustainable in the

eves of law.

That so-called enquiry officer has not recorded

" statement of any witnesses nor collected any

evidence in support of allegations levelled against

the appellant, so, the inquiry was not conducted ©

in a fair and transparent manner, therefore,

‘dismissal of the appellant from semvice on such

“w
-



- regulating the subject matter..

b

so-called inquiry report is highly illegal, arbitrary,

without lawful authority and juﬂsdiction.

That it is fundamental rights of the appellant to
be treated equally and are also entitled to eQual |
protection of law, but in the instant case, the

respondents have blatantly bypassed all rules

>
-

. l
That appellant is not engaged in any profit

oriented activity and | remained jobless since

removal order, theréfo}:e, he is entitled fof all

* back benefits. |

That appellant belongs from poor fain’ily, .theré is
no other source of inc?)me without this job and
the appellant is only source of livelihood of his

entire poor family.




Yed

issued/ ordered / given.

7

That ahy other ground may be adduced during

the course of arguments, with the kind

 permission of this Hon’ble Tribunal. | |

It is, 'therefore', respectfully prayed that on
acceptance of this Service Appeal, the impugned
order dated 22/01/2021 and order  dated

15/05/2019 passed by respondents No. 1 and 3

" may please be set aside and the appellant may

very graciously reinstated in service with all
back/ consequential benefits.

~ Any other remedy which deemed appropriate

~and just in the circumstances of the case, be also

N7
k}/) LJ
ppellant

Through

. ' ¢
‘Date: 19/07/2021 | ' Shah Faisal Ilyas

Advocate High Court,
Peshawar.

" CERTIFICATE:

As per instruction of my client it is certified that

no such like Service Appeal has earlier been filed on

~ the subject matter before this Hon’ble Tribunal

it

ADVOCATE
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BEFORE THE SERVICES TRIBUNAL, KPK PESHAWAR

- Service Appeal No. /2021

yZ:%Ts Il € ) S PPN (Appellant)
"VERSUS
District Police Officer (DPO) District Nowshera and
OLHETS. . eueeeeiiiieeeeet e ereraeae Respondents)
- AFFIDAVIT

I, Zaid Gul, Ex-Constable No. 1353, District
- Nowshera, do héreby solemnly affirm and declare on
oath that the contents of the Service Appeal are true

and correct to the best of my knoWledge_ and belief and

nothing has been concealed from this Hon’ble

‘ ','7" . |
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BEFORE THE SERVICES TRIBUNAL, KPK; PESHAWAR -

"=

-—

Service Appeal No. /2021 .

Zaid Gul(Appellant)
| VERSUS
District Police Officer (DPO) District Nowshera and
others......coovviiiiiiiiiiiiiiiiiiini, e Respondents)
ADDRESSES OF PARTIES
APPELLANT:

Zaid .Gul, Ex-Constable No. 1353, District'Nowshelfa.

-~ RESPONDENTS:

1.
2.
3.

District Police Officer (DPO) District Nowshera. >

Regional Policé Officer (DIG), Mardan Region. |
Government of Khyber Pakhtunkhwa through
Inspectbr General of. Pdlice/ - PPO, Khyber

Pakhtunkhwa, Peshawar. -

. Assistant Superintendent -of Police, Nowshera Cantt,

4
Nowshera.
| Appellant |
Through | |
Date: 19 /07/2021 Shah Faisal Ilyas - -

Advocate High Court,
Peshawar.
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SUBJECT APPLICATION FOR RE INSTATEMENT IN SERVICE
Respected Sir,

It is submitted as under;-

1 -That applicant in the year of 2009 joined the police
department as a constable and perf_o meﬁ his . duty with

“complete-zeal.and zest. ,

2 - That applicant has tansparent service "record with: nine
years service-in his credit.

3 That apphcant while posted at Police Post Bara Banda,
dlstrlct Nowshera domestic problem raised and that's why
applicant: was not in the condition to perform hlS duty well
and good hence, absented o

-4 That applicant trled for Ieave but in va|n

5. That honorable DPO Nowshera nomlnated enquiry’ ofﬂcer

Sp Cant, q\lowshera and in enqLury proceedings applicant

5 WS d|sm|ssed from se»uwce {dismissal order. Mached)

6 ‘That nelther show cause notice was served nor any Cross
examination conducted ypon the applicant. ‘ N

7~ That applicant‘belongs from poor family there is no other
source of mcome wnthout thls job.

8 That all famnly responsnbllltles upon the shoulders of

applicant. ' .

-

9 ‘That appllcant absentla was not mtentlonally but due to' :
| . domestsc problems

PRAYER

It is, therefore requcsted that apphcant may kindly be
reinstated in sefvice, please, =

ESTED
Ziad Gul Ex-Constable No. 1353
District Nowshera
DMS(L Mobile No. 0336-9467100

W

| I
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ORDER. |Q’

This order will. drspose—off the departmental appeal preferred by Ex-
Constable’ Zlad Gul. No 1353 -of Nowshera Dlstrlct Polrce against the. order of -

o« -~ 'District Police: Ofﬁcer Nowshera whereby he was. awarded ma]or punlshrnent of
dismissal from- se,;,_, e, OB‘No 558 dated 16. 05 2019 The appellant was .
proceeded agalnst departmentally ‘on the allegations that he while’ posted at S
Police. Post Bara Banda selected for refresher course vlde daily dlary No 09

Statement of Allegatr ‘
was’ nomrnated as Ei
. formalities, .sub |tt ) !
‘contacted tlme and a a|n3t appear before the enqulry Ofﬁcer. but he failed and
remained absen wthh showed that. he was no more Interested In Police Service.

He recommended the appellant for- major punishment of dismrssal from servlce
. i He was tssued Final Show Cause Notice on 22.04.2018, but neither

;y did he submrt hls reply nor did he assume the duty

i

h
-

’
i

He was i Iso provrded‘bpportunrty of self‘defense by summonrng N s st '|
-In the Orderly Room by the Drstrlct ‘_,‘ollce Offiger, Nowshera on 15,05.2019, but ‘
he failed tc adv nce any coge-'lt reasone in his defense Hence, he was awarded
major punlshme‘nt of dlsmrssal from servrce vide OB: No. 558 dated 16.05.2019.

Feeling : aggneved from’ the order of District Police. Officer,
Nowshera, the ‘appellant preferred the instant appeal. He was summoned and
heard in person.in Orderly Room held'i |n this office on 20. 01 2021.

From the perusal of séivice record of the appellant it ‘has been
found that the allegations jeveled against the appellant have been proved beyond
any shadow of doubt. He had been earlier dlsmlssed from servlce on account of
his absence. Hence, the: very conduct of appellant is unbecomlng ofa disc1pl|ned !
Police Ofﬂcer Moreover the appellant approached this forum at a belated stage '
wrthout advancmg any cogent renspn regardlng such delay Hence, order passed
by the competent authorlty does not warrant any interference

t ———_.___..’
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X ew: the dbove, I, Sher Akbar, PSP 5.5t Reglonal
Polrce Offcer, Mardan, berng e'appe!late authonty, find no substance. in the
d and ﬂed bemg badly tlme barred

Copy forwarded tq Di tn_ Pollce Off‘ cer=.,Nowshera for'.:infon'natron -

and necessary actlon ,

Serwce Recordi rety
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h Respected Sir,

o 3, That apphcant wh iie posted at pohce post ‘Ba1

8. That apphcant belongs from p001 famlly the1

: 9 ‘That all fam1ly 1espons1b1]1ues upon the shou

Vlraxer EAR ‘ ' T RPN
S It 1s thelef01e, 1equested that apphcan nay kmdly be.;w

//f

BEFORE HONORABLE IN SPECTOR GFNERAL POLICE KPK
PESHAWAR BT

Subject: APPLICATION FOR RE- INSTATEMENT IN

SERVICE.

It is submitted as under;

|

1. | , That apphcant in the year of 2009 Jomed the: pohce department" -

o ?zest

L2, .That apphcant has transpa1ent servwe ‘reco
} ,serv1ce in-his c1ed1t '

_v.Nowshela Domestic problem raised and’ th
" “was not in the con:imon to pe1fo1m hlS d
, {-}hence absented S

4 That apphcant tried f01 leave but in vain.

5. That honmablc DPO, Nowshcna nommated enquuy'ofﬁcel SP

as a constable and pe1fo1med hlS duty . w1th camplete zeal and

-Cantt, Nowshera and in enquiry ploceedmgs apphcant was

lesmlssed from service (chsmlssal order attached)

ppi-i-é'a‘nt‘,

. 6. .That netthe1 show cause nctlce was served n01 any _er_es's

examination conducted upon the apphcant

- T That applicant approached to regional pohce ofﬁce1 for re-

instatement bt the same was rejected due to-tiihe barred hence
. the mstant application before you1 honour. (Orde1 -’attached W1th) -

- of income W1thout this _]Ob

. s 1‘ hat apphcant absence was not mtenti'.on'allif -
R ,p]oblems | -

1e1nstated In service, please

" Ziad Gul Ex-Constable No: 1353

:District Nowshera

ot _v_er.'.so'u.rvcev_f" |

- Mob:0336-6767100 -~

NS
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' ----Void order--- No period of limitation ran against a void order.

[Supreme Court of Pakistan]

Present; Gulzar Ahmed, Faiéal Arab and Ijaz ul Absan, JJ

Qazi MUNIR AHMED---Petitioner :

Versus

RAWALPINDI MEDICAL COLLEGE AND ALLIED HOSPITAL through Principal and

others---Respondents
Civil Petitions Nos. 606 and 607 of 2018, decided on 6th March, 2019.

h
—

(Against the Judgment dated 07.12.2017 passed by the Lahore High Court, Rawalpindi
Bench, Rawalpindi in Intra Court Appeals Nos. 181 and 196 of 2012)

(@) Limitation---— ' iy

Yousaf Ali v. Muhammad Aslam Zia PLD 1958 SC 104 ref.

(b) Appeal---

----Aggrieved person--- Scope---Any aggrieved person whether-or not he was a party in a lis had the
right to approach an appellate forum. - : : .

H.M. Saya and Co. v. Wazir Ali Industries Ltd. PLD 1969 SC 65 ref.

" (c) Constitution of Pakistan—

. . [}

——Art. 199---Constitutional petition---Competency---Necessary and proper party i.e. Providcial
Government not impleaded---Where petitioner did not implead the Provincial Government as a party
in the constitutional petition, despite the fact that the said Government was a necessary and proper
party in the case, the constitutional petition was not competent and was liable to be dismissed.

Government of Balochistan v. Mir Tariq Hussain Khan Magsi 2010 SCMR 115 ref.

(d) Constitution of Pakistan-—

-.----fkrt.. 19?---Contract emgloyment---Constitutional peﬁtion filed by a contract employee---
Maintainability---Contract employee was debarred from approaching the High Court in its

constitutional jurisdiction---Only remedy available to a contract employee was to file a suit for
damages alleging breach of contract or failure to extend the contract. CF@_

Federation of Pakistan v. Muhammad Azam Chatha 2013 SCMR 120 ref. ms.m'

(e) Master-servant---

----Contract employee---Contract employee could not press for reinstatement to serve for the left-
over period and could at the best claim damages to the extent of unexpired period of his service.
- : [ .

Federation of Pakistan v. Muhammad Azam Chatha 2013 SCMR 120 ref.

Sardar Abdul Raziq Khan, Advocate Supreme Court and Syed Rafagat Hussain Shah,

07-Aug-19, 10:47 AM

http://www.plsbeta.com/LawOnlme/laWI'contenu 1.48P (La3EUGS. ..
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= Y Advocate-on-Record for Petitioner (in both cases).

Mian Abdul Rauf, Advocate Supreme Court for Respondents.

Date of hearing: 6th March, 2019.
ORDER

IJAZ UL AHSAN, J.---Through this order, we propose to decide C.P.L.As. ,Nos.60§ and 607
of 2018 as conimon questions of law are involved and both petitions arise out of the same impugned
judgment of the Lahore High Court, Rawalpindi Bench, Rawalpindi.

2. “The petitioner seeks leave to appeal against a judgment of th¢ Lahore High Court,
Rawalpindi Bench, Rawalpindi, dated 07.12.2017, through which Intra Court Appeals (I.C.As.
Nos.196 and 181 of 2012) filed by the Respondents were accepted, the judgment dated 30.08.2012
passed by the learned Single Judge in Chambers was set aside and the constitutional petition
(W.P.N0.2059 of 2011) filed by the petitioner was dismissed. '

3. The brief facts necessary for disposal of this lis are that the petitioner was appointed as an
ECG Technician in District Headquarters Hospital, Rawalpindi in 2005 on contract basis. In 2009,
his services were terminated. He challenged his termination through a representation which was not
decided. He therefore approached the High Court in its constitutional jurisdiction. The High Court
ultimately directed the Respondents to decide the petitioner's representation. This was dismissed by _
the departmental. authority on 06.08.2011. The petitioner challenged the said order through Writ

 Petition N0.2059 of 2011, which was allowed, vide order dated 30.08.2012. The Respondents feeling -
aggrieved challenged the said judgment through two separate Intra Court Appeals. These were
allowed, vide impugned judgment dated 07.12.2017. Hence, these petitions. C

4. The learned counsel for the petitioner submits that the Division Bench of the High Court fell
in error in reversing the findings of the learned Single Judge in a mechanical manner. He further
maintains that the ICA filed by the Rawalpindi Medical College ("RMC"), which was neither a Farty
to the proceedings in the writ petition nor was directly aggrieved of the order dated 30.08.2012, was
not competent. He further maintains that the ICA filed by the Government of Punjab was barred by

time and the learned Division Bench erred in law in entertaining the appeals and ultimately accepting
the same. : '

5. The learned counsel for the Respondents on the other hand has defended the impugned
judgment. He has pointed out that even if the appeal filed by the Government of Punjab was barred
by time, another appeal filed by RMC was admittedly within time. It is settled law that if two appeals
against the same impugned judgment are filed, one of which is within time, the other appeal should

also be entertained and decided on merit rather than being dismissed on technical grounds thereby
creating legal complications and anomalies. '

6. We have heard the learned counsel for the parties and carefully examined the record. There is
no denial of the fact that the appeal filed by the RMC was within time. As such, even if the appeal

filed by the Government of Punjab was barred by time, the learned Division Bench had legal basis
a.nd !awful Jjustification to entertain and decide both appeals on merits. Even otherwise, the order of
petitioner's appointment was found to be void. Further, in terms of the law laid down by this Court in

the judgment reported.as Yousaf Ali v. Muhammad Aslam Zia (PLD 1958 SC 104), no period of .
limitation runs against a void order. : . N ‘

TS 2
restm—— v S <Y

¥

‘7. . As far as the argument of the learned counsel for thé petitioner that RMC could not have filed ~
an appeal, suffice it to say that any aggrieved person whether or @f he was a party in a lis has the

07-Aug-19, 10:47 AM
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N right to approach an appellate forum. Reference in this regard may usefully be made to H. M. Saya &
A Co. v. Wazir Ali Industries Ltd. (PLD 1969 Supreme Court 65). The learned ASC for the petitioner
has not been able to convince us either that the appeal filed by the RMC was not competent or that
the same was wrongly entertained and decided by the Division Bench. :

8. Adverting to the merits of the case, we find that vide letter dated 22.06.2004, the Principal
* Secretary to the Chief Minister, Punjab had desired that the case of the petitioner for re-employment
be placed before the Re-employment Board for consideration on merit. However, it appears that the
Medical Superintendent, DHQ Hospital, Rawalpindi without referring the matter to t.he Re-
employment Board, and on his own accord directly appointed the petitioner on contract basis. Such
order was clearly in violation of the aforenoted letter as well as beyond the powers of the said office.

9. We have specifically asked the learned counsel for the petitioner that under what authority of
the law the Chief Minister had the power to issue directives regarding re-employment of government -
servants. He has not been able to provide any legally sustainable response to the same. -

10. It also appears that the case of one Rizwana Bibi involving identical questions had been
dismissed by a Division Bench of the High Court. The said matter came up for hearing before this
Court in C.P.L.A. No.155 of 2010 which was dismissed vide judgment dated 15.02.2010. The points
of law involved in the petitioner's case are the same regarding which findings have already been
relieved and law laid down in Rizwana Bibi's case. As such, the learned High Court was justified in -
relying on the same and refusing to grant relief to the petitioner. :

11. It is also noticed that the petitio‘nef did not implead the Province of Punjab as a party in the
constitutional petition. This was despite the fact that the said Government was a necessary and
proper party in the case. In the circumstances, even otherwise, the constitutional petition was not

competent and was rightly dismissed by the Division Bench. Reference in this regard may usefully .
be made to Government of Balochistan v. Mir Tariq Hussain Khan Magsi (2010 SCMR 115).

12. We have also noticed that the dispute between the parties related to contract employment.
This Court has in various pronouncements settled the law that a contract employee is debarred from.
approaching the High Court in its constitutional jurisdiction. The only remedy available to a contract
employee is to file a suit for damages alleging breach of contract or failure to extend the contract.

Reference in this behalf may be made to Federation of Pakistan v. Muhammad Azam Chattha (2013
SCMR 120), where it has been held that it is a cardinal principle of law that a contract employee

cannot press for reinstatement to serve for the left over period and can at the best claim damages to
the extent of unexpired period of his service. Therefore, it was correctly held that the petitioner
approached the wrong forum in the first place and the leamned Single Judge had exceeded his
jurisdietion by interfering in a purely contractual matter.

13. The learned counsel for the petitioner has not been able to show us any legal, procedural or
jurisdictional error, defect or flaw in the impugned judgment that may require interference by this
Court in exercise of its jurisdiction under Article 185(3) of the Constitution of the Islamic Republic
of Pakistan, 1973, The impugned judgment of the Division Bench is well reasoned, based on settled
principles of law on the subject and the conclusions drawn are duly supported by the record. We are .
therefore not inclined to grant leave to appeal in this matter, ‘

14. For the foregoing reasons, these petitions being devoid of merits stand dismissed. Leave to
appeal is refused. '

MWAM-12/SC , o ~ Petitions dismissed. h
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Present: Muhammad Hﬁleem. C. J., Muhammad Afzal Zﬁllah and Nasim Hasan. Shah, JJ

NOOR MUHAMMAD--Petitioner

versus
THE MEMBER ELECTION COMMISSION, PUNJAB and others--Respondents

 Civil Petition for Special Leave to Appeal No. 116 of 1985, decided on 23rd February, 1985.

. (On appeal frofn the judgment, dated 29-1-1985 of the Lahore High Court in Writ Petition
No. 367 of 1985) . ' ,

(a) Houses of Parliament and Provincial Assemblies (Eiections) Order (5 of 19'77)--

---S. 10 (2) (b) (3)--Election to Provincial ‘Assembly-—Disqualiﬁcation—bandidate removed from
service with retrospective effect--Removal, held, patently unlawful and- void in relevant
regard--Such order could not be given effect to and Election Commission could therefore, refuse to

accept and perpetuate such order. [p. 1180] B & C

Noor Muhammad v. Muhammad Abdullah and others .1.984 SCMR 1578; Dr. Muhammad
Abdul Latif v. The Province of East Pakistan and others P L D 1964 Dacca 647 and Nawab Syed
Raunaq Ali etc. v. Chief Settlement Commissioner and others P L D 1973 S C 236 ref.

(b) Civil service--

--- Removal from service--Order of departmental authority, held, could not be made to
operate retrospectively--No executive authority was vested with such powers unless expressly -
empowered in that behalf by Rules--Order of dismissal /removal could take effect only from date it 4
was passed.. : ‘

Noor Muhammad v. Muhammad Abdull_ah and others 1984. SCAIR 157,8; Dr. Muhammad Abdul
Latif v. The Province of East Pakistan and others P L D 1964 Dacca 647 and Nawab Syed Raunaq
Ali etc. v. Chief Settlement Commissioner and others P L D 1973 S C 236 ref. ' T

(c) Civil service--

--- Removal from service--Order purporting to give retrospective effect to order of removal

_ﬁ;m service, held, patently unlawful and void in relevant regard--Such order could: not be given
elfect to. , e )

Noor Muhammad v. Muhammad Abdullah and others 1984 SCMR 1578; Dr. Muhammad
Abdul Latx_f v. The. Province of East Pakistan and others P L D 1964 Dacca 647 and Nawab Syed
Raunaq Ali g’fc. v. Chief Settlement Commissioner and others P L. D 1973 S C 236 ref. ‘

Raja Azizuddin, Advocate Supreme Court instructed by Rana IMaqbool Ahmad,

Advocate-on-Record (absent) for Petitioner. - :

09-Mar-20, 12:4%PM
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- Mr. Tanvir Ahmad Khan, Assistant A.-G. Pb. and Mian Anamul Haq, Advocate Stpreme \ ,
Court for Respondents Nos. 1 and 2. ' .

Nemo for Respondent No. 3.
Date of hearing: 23rd February, 1985.
ORDER |

NASIM HASAN SHAH, J.-- The petitioner's nomination papers for election to the
Provincial Assembly PP-85 District Faisalabad were rejected, on appeal, by the learned Member
Election Commission vide order, dated 27-1-1985. This order was challenged by a writ petition
(W.P. No. 367 of 1985) which was dismissed in limine by the order, dated 29-1-1985, impugned
before us. :

The facts, which form the background, are that the petitioner was serving as a Zilledar in the
Irrigation Department. He was dismissed from service by the order of the Superintending Engineer,
dated 19-10-1983 but it was directed in the said order that it will take effect from 29-7-1981. On
appeal, the said order was modified by the Chief Engineer vide order, dated 23-1-1984 to thg"extent
that the order of dismissal from service was converted to that of removal flom service. However, the =~
direction contained in the order of the Superintending Engineer that the removal from service would
take effect from 29-7-1981 was maintained. In these circumstances, the question has arisen whether
the petitioner stands disqualified from being elected or chosen as a Member of the Provincial
Assembly. ‘

The provision governing the situation is section 10(2)(b)(3) of the House of Parliament and
Provincial 4ssemblies (Elections) Order, 1977, which reads as under:- '

"S.10(2)-- A person shall be dis«jualiﬁed from being elected or chosen as, and from being, a

member, of Parliament.--- ‘ :
[ L A
ESTED

(b) if

(3) he has been removed or compulsorily retired from service of Pakistan on the ground of
- misconduct, unless a period of three years has elapsed since his removal or compulsory retirement; -
or - ' '

It may be mentioned that the petitioner had earlier on filed nomination papers for elections to

the Local Council,. which were held on 28-9-1983. Here too he was found to be disqualified and the
order of the election authorities was maintained right up to the Supreme Court of Pakistan vide

Judgment reported in Noor Muhammad v, Muhammad Abdullah and others 1984 S C MR 1578. The

relevant portion of the said judgment may be reproduced below:-

. "Before us the. main contention urged on petitioner's behalf was that sinée according to his
service record the petitioner had been removed from service w.e.f 29-7-1981 (i.e. from a date prior
to the election-day) his disqualification therefore stood removed retrospectively and as such his

20f4
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A election was valid. This contention is wholly misconceived and overlooks the fact that on the day of

election i.e. on 28-9-1983, no order of his dismissal or removal had yet been passed by the -
Government, Obviously, therefore, on that date he was .in Government servipe. The result is that
irrespective of the fact as to whether or not the Government was legally empowered to remove him -
from service with retrospective effect, he was disqualified from contesting ‘election on the date when

it is actually held. As such his election was rightly held by the Election Tribunal to be void. In this

view of the matter we find no merit in the petition, which is consequently dismissed."

Both the learned Member of the Election Commission and the learned Judges of the High

Court, have in the present case, relied upon the above judgment to hold the petitioner to be

disqualified. '

The learned counsel for the petitioner contended before us that in the aforesaid judgment no
final opinion was expressed by this Court on the question whether the Government was empowered -
to remove him with retrospective effect and whether the order, dated 19-10-1983 which purported to

take effect from 29-7-1981 was not a valid order.

Be that as it may, the law is quite clear that an order of a departmental authority cannot be
- made to operate retrospectively because no executive authority is vested with such powers unless
expressly empowered in this behalf by the rules, which is not the case here. Hence the order of -
dismissal/ removal could take effect only from that date when it was passed. See Province of Punjab
v. Khan Khaliq Day Khan P L D 1953 Lah. 295 and Dr. Muhammad Abdul Latif v. The Prowiace of
East Pakistan and others P L D 1964 Dacca 647. Consequently, the petitioner must be deemed to be
in service until 19-10-1983 and simply because the order passed on that date stated that it would take
B effect from 29-7-1981 would not have the effect of making the order to take effect from the said
~ date but it would be deemed to take effect from the date on which it was actually passed, namely,
from 19-10-1983. '
The learned counsel for the petitioner, however, submitted that the vires of the order, dated
19-10-1983 passed by the departmental authorities in a service matter could not be questioned in
collateral proceedings like an appeal before the election authorities.

This contention too has no force. This Court in Nawab Syed Raunaq Ali etc. v. Chief Settlement
Commissioner and others PL D 1973 S C 236 clearly observed:-

"It is now well-established that where an inferior tribunal or Court has acted wholly without
Jurisdiction or taken any action "beyond the sphere allotted to the tribunal by law and, therefore,

outside the area within which the law recognises a privilege to err", then such action amounts to a
"usurpation of power unwarranted by law" and such an act is a nullity; that is to say, "the result of a
purported exercise of authority which has no legal effect whatsoever”. In such a case,. it is -
well-established that a superior Court is not bound to give effect to it, pai'ticular'ly ‘where the appeal
is to the latter's discretionary jurisdiction. The Courts would refuse to perpetuate, in such
circumstances, something which would be patently unjust or unlawful.”

The order of the Superintending Engineer, dated 19-10-1983 purporting to give retrospective effect

to his order w.ith effect from 29-7-1981 was patently unlawful and, in fact, void in the relevant
regard. Hence it could not be given effect and the Election Commission could refuse tot accept and
perpetuate it, |

There is, thus, no force in this petition which fails and is, accordingly, dismissed hereby, E sm

3 of A . .
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' BEFORE KPK SERVICE TRIBUNAL PESHAWAR -

S.ANo. '/ 2018

" Farman Alj S/0 wali Ahm’ad,
R/o Abuha, Barikot Swat,
Ex-Constable. No. 1425, | |
Police Line Swat . . ...... e ol e A_ppe'lla‘nt‘

1

1. District Police’ Officer, Swat.
2. Regional Police Officer, Malakand

Region at Sadiu Sharif, Swat. |
3. Provincial Police Officer, .

. [ ]
KP, Peshawar. ... ... e e ++ .o+ w. .. o Respondents

®.<=>®<=>®<=>¢?<‘=>¢7’

APPEAL U/S 4 OF SERVICE TRIBUNAL ACT, 1974

ED 21-01-20 01
WHEREBY ANT SMIS FRO
SERVICE RETROSPECTIVELY AND THE PERIOD OF
ABSENCE WAS TREATED AS LEAVE WITHOUT PAY OR
OFFICE ORDER NO. 8931 / E DATED 27-10-2016 OF
R. _NO. 02 WHEREBY DEPARTMENTAL APPEAL OF
APPELLANT WAS REJECTED OR OFFICE ORDER NO.
7652 / 16 DATED 23-11-2016 OF R. NO. 03 .

, |
WHEREB!_ REVISION EETITION OF APPELLANT WAS . '
REJECTED: ' : -

®<=>®<#>®<='>®<;>® o ESTE

.. Reégectfully Sheweth: -

1. That appellant was enlisted in service In the year 2002 as

Constable and served the department till the date df removal
from service. o | | |

| I



-That appellant was deputed to PTC, Hangu for trainlng in the year
2003 and qualified the same. - : '

That thereafter appellant served in varlous Pollce Stations for
about five (05) years without any complalnt

That at the time, Swat Valley was In clutches of the miscreants
and it was well in knowledge of.eve‘r‘y one. that they were ruling

the area and the governm'ent machinery was totally collapsed.
- Employees were kidnapping, beheading and killing either t'hrough"

guns or bomb blasts. In such a'situation employees of almost all” -
. of every department let their services, especnally of the police

department which was in target of the miscreants.

That on account of absence, appellant was removed from service
on 21-01-2006 by R. No 1 from the date of absence from duty, '
02-07- 2005 and the absence penod was treated as leave without
pay. (Copy as Annex “A") -
- That thereafter appellant appeal before R. No. 02 on 02- 02 2006
for reinstatement in" service followed by cubsequenf'
representation dated 22-08- -2016, which was reJected on 27 10-

2016. (Coples as Annex B, “C" &“D").
. r

That R'evislon Petition before R. No. 03 was filed for the aforesald
purpose which was rejected on 23-11-2016. (Copy as Annex “E”)

That not only appellant was dlsmlssed from service on the score
" of absence but numerous others were also dlsmlssed as such and-

they were reinstated into their services vide order dated 30-11-
2010, 15-03-2017 and 09-08-2017 (Copies as Annex “F”)

h

That apart-from the aforesaid fact the subject matter came up
for con51deratlon before the hon'ble Trlbunal and after thorough

' probe their appeal’s were accepted vide judgments: dated02-05-
2016 and 07-12-2017, etc. (Coples as Annex “G”) - %—'

Hence this appeal, inter alla on the following grounds ﬁl i S ii
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GRbUNDS:

a. That appellant was enhsted in service in the year 2002 and

served the department tnll the date of removal from serwce

b. That at the time, the Swat Valley was in-clutches of the.

miscreants and it is will in knowledge of every one ghat they were~ .

ruling the area and the governmu.nt machmery was totally
collapsed. Employees were kidnapping, beheadlng and kllllng
either through guns -or bomb biasts. In such a situation
- employees of almost all of every department let their services,

especially of the police department.

c. - That appellant was removed from service on the score of absence

but such absence was not willful but was due to the deteriorated
situation of the area. o o .

d. That absence does not constltute any misconduct when the same

is not wmful and as stated earlier, hundreds and ‘thousands

- similarly and equally placed employees have been' reinstated into -

their services not only by the department but also by the hon’ ble

Tribunal / courts which judgments were upheld by the apex
court. ' N '

e. That in the impug‘ned.order dated'21-61—2006, the authority

regularized the absence period and in“sd'ch,-s-ituation, he cannot

be-dismissed from service.

f. That as is evident from the impugned orders none was served

upon appellant, so no question of Iimi‘tatio_n ever arises.

g. That codal formalities- enumerated in t‘he Rules were never’
observed, being mandatory. The impugned orders not per the
mandate of Law and based on malafide. . - <Zh>-

—

R T S
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8, -

A, B
fir~d

25

f . " 1t is, therefore, most humbly‘prayed that on acceptance of appeal,
orders dated 21-01-2006, 27-10-2016 and 23-11-2016 -of ‘the’
respondents be set aside and appellant be reinsfated in service with all .
consequential / back benefits, with such other relief as' may be- . -

deemed proper and just in circumstances of the case.

- Appellant : N

. Through'wéi o

Saadullah Khan Marwat

ST Amjad Khan
Dated 30-10-2018 Advocates.
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GEF‘:ORE KEK SERVICE TRIBUNAL PESHAWAR .

i O v R LPPFIR
Bdrrcowe B Crprnt

o

Muare FALNS/G M\.hammad tashai ihan,

ho/e Char Bagh, Ex-C. No. 4708, FR.,

ool Statioh MBtta, Swat ... ..

. Appeliant
versus

i Commandant,  FRP, KPK, _
Pashawar,
auperintendent  of  Police, FRP, '
“alakand Region, Swat. : v 2 -

X, rovincial Police Officer, KK, S . , ' I '

't:r:l'\u.w.‘:n' ............................... aaponaents . +
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APPESL ~ AGAINST ~ QFFICE
MO.1964-GS/EC

ORDER
D/\'rr:tj 09.04.2012 OF

R.NO. 1 [APPELLATE. AUTHORITY)
WHERERY MEPRESENTATION Qr
- :

T v D !\PP"LL/-\"" Wl\'; RFJE"TFD AGAINST .08
\;._.-.:.n.:' et .

-——u-—l
n-y

3, L\J....O_us.-
o LA ANAL ALEEE LTy

TN ) AL G @__— L
DIGMISSED _APPELLANT_EROM. SERVICE i
FORND LEGAL REASON, . ‘ﬁ' ’F?TEE .

o fully Showeth,

hat un 25.07.2007, appellant was enlisted &s FRP constable in '

“alakand Range by NG, 1, A

TR MO.L3S _IYATED 10.1.0.2008 OF
\f;ﬂ;m-n\r‘ //
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BEFORE | I'TKHYBI_RI'AI(JHUNI\H\VA SERVICE TRIZUNAL,
CAMP COURT SWAT,

APPEAL NQ. 58872012 -

(Muad AL Vs, Conimandant FRP. KEP'K Peshawir & 2 i

; IUDGMENT

MUHAMMAD AZIM_KHAN Arpiss: CHAIRMAN;

F Appellant with counsel .and M. Muhamumcl Zubair. Senior . '
i
: C;o»cnnmcnll "leader alon

-'wnh Muth.lq Ahmad, Inspectar (Lewal)
: larthe respondents prcs M

] il

Murad Al son of fvluh.unnmd Mashinl IKhun hercinalier

:clcng.d 19 48 g, '\ppclhnc has plr‘fcnccl llu. instin append aganings

“order dated 09.4,2012 communicated w the am)c“.ml an 02,5.2012

vide whlch his dcmmucnnl appeal against original mdcr tated

10.10.2008 of removal hom acwncn wis rearetied,

=

L'h'ic!' fuets giving rise 10 ihe present appest are i the

. o
appeting vy Mpoinied as (un‘.l.nhlv i FRE Matakund R:mg.u/'

BERTI IO APpoient Gerlgey dared M5 GY a0y, Whilg ::x:l'\";m', sl wis L

found nbgen rom dutv foe g nperinegd ol 3 minmihey il B duae

Silier f.onclu..lmgj ENquiry removed lrnm servie vide arde

L1, '00\. \\'hcrc-ua:\insl Yeparmental appeal of ih
Vo

.J

TS l..'|cclc'| on U9.A.2012 and’ .\r'nu. thie nstant g ESTED =

23.05.2012.-
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We have heard .nm\mculs ol the

partics and prused thz record.

0‘) 08. "01)8 WS communicated

enguiry

potice issutd e '\ppu fant tar

associated with \{\c enquiry.
hearing '\llmdcd o, him and,
\)(\b\'\C:\L'\Oh ol any notice
the newspapers. \"-\\r\\;crmm‘c the
ch.u'in" the days of

::pp\:ll:ml. similarly n\nu i amployees .

and that appetlant wis ul-.:o Cnlillcd (o samc (rc:nmc.nl.

ussoc'mlcd wilh the same ax sueh we deem it more

set aside tae impugned criginal order dated 10.10. 700‘< as well n»

nm\\ G TR aaaAn e i e

the appelant in serviee,

|

and that the plea af the appellant i respeet ol reinat arement Y
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BhFORE TI—IE KHY: :BER DAKH'I UNKI IWA SERV]C.L T RIBUNAL
CAMP COURT SWAT
Sérvice Appeal No. 957/201 6 X
Date of Institution... -~ 04.08.2016 z
Date of decision, .. (ﬁ.l?..ZOf? " "{3”
Shoukat Ali son of Muhammag Shafig, R/Q Kokuri anum Switl IEx- Consldble '
No. 4741, FRP Platoon No, 83, P.S Mingora Swa, (/\ppcllunt)
. Versus
1. Superintendent of Police, FRP Malakand Re g on, Malakand mul lwo oters '.
L (RLspo'\dcnls)_ -
ARBAB SAIFUL KAM/\.L
Advocate Far appellant. .
- MR.KABIRULLAH KHATTAK,
Addl Advocate Genera] - Forrespendents.
MR. NIAZ MU]—IAMMAD KHAN, R CHAIRMAN
C L MROMU HPLMZMA_DHAMID MUGH/\I e '

MEMBER
JUDGMENT

NIAZ: meAMMA_D KIIAN Cr]AIRM/\\I . llus judgment shall aé) |

dxsposed of other connecu.d

uppc.als No 697/7016 Muhummnd Said, Nq.
. 958/2016 Fazi Yaseen, No. 95912016 Afza K-h:m. “and No, 96172 .

OI6 Umar Ali
as in all the appeals comimon questions ol law and facts are involved,

~,
~ .,

arned counse) for the purtics heard ang record
FACTS

The appellant Shaukay Ali, Umar Ay and Alzal

from ‘Service_on 28, .08, 201 5, the appellan; Fazal hYas"’




PP AU

o

: revxsxon would not ¢urtaj| the nghls of [hL appell

service on 02 02.2009 and the .Jppclum Muh.nmn.ul 5

' meaning of Rule 11 -A of Khyber P

these orders have been given retrospective ¢

.. 8gainst void order, -

\
hY
aeed was remaoved l:'rom

SCFVlCc on 21 09. 2009 The appeliants then fifed dcp:‘iruncnlul appeals belatedly

Wwhich were rejected thcn the appcllanl also approached this Iribuna bclulcdly. nol

Wwithin the stipulated lime.

ARGUMENTS

4. The learned counsel for the uppellums argued that lhc-vcrv arders of

removal from service are void bm.uus:. all these’ oldub Imvt. been unvcn

retrospective effect. That in.view of Judgment reporlcd as |985~SCMR-1 178 no

'limitatio_n shall run against void order. ' '

fv

[]
On the other hand Lhc' learned Addl,

depa.rtmcntal appeals are hopu

Iessly ime barred. Thu the revisian. within the .

akhtunkhwa Police Rules, 1975 could not
enlarge the penod of limitation, That’ 1Il the codal lmm.\l.itiu‘s were Tullilled by the
depanmcnt

CONCLUSION

c h ]
v o o -
6. Regardless of other merits’ of Un. case it.is

un ;ulmil’lukl pu.\’ilinm that all

Teet and in view ol su m'my

Judgmems dehvered by this Tnbunal on lhe bd.us ol mdumuu upum.d in

1985-
SCMR-1178 the retrospective ordu is

a vold urdu and no hmu.uiun‘ shall run

L )

Smce no hmxtanon Tuns against g

void order, Ny successive appeals or

aMs qua the

llmlmnon of in other

’A"rrssrej’q'

1.

Advodate General argued that the .-




8. As a

the appellants are rcinsl:;lc

\ : : ' . . ) *. Ve o
N .

respect, Presuming that all other e

with, the void Dl‘dCl cannal be sustained on this s score alone. 0 e
' : '

d in service, The deparlmcnl is however, at liberty to
hold denovo proceedings in accordance wnh faw wuhm a period of mnety day.,.

The mtervcnmq periag \'\.\h
proceedings. P

record room.

b7-/} e/ 2

e %MWW’W‘
| /«wﬁ‘w
s -W /1///

Date ¢f Pregertysge e /;-J » ‘
Nugsirze o83y B ( % B ‘

Copving M.,

NS ———
Urperr - .
; , SR e
To: ' & " -
A e > . - S —— et ——— _—

Nzise ;."..‘"?"'_-' ///’—g_/("‘)

Dot o

Bate of Deli\;cry ‘:..*'i'r;..‘- L=/ 2 —
' . /4B

.
Mr‘/l’ (LTS

séquel 1o thd above discussion, the present appeals are.accepted and "7

ol

1%
arues gro l:(‘t-m bcur their own costs. File be consigned to thej.

bc subject to lhc~ﬁnal outcome o'f the denov,o o
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: B BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
_ /«“ . . PESHAWAR- ‘
. Serv.ice.‘Appeal No. 562/2016 o,
| Date of Institution. - o 16.05;.2016'
Date of Dacision. - ..' . 02.03.2018
% : : o '
Rahim-ud-Din son-of Syed Rehman, R/O A‘}oo Talash Tehsil Timergara,
District Dir Lower.. - =, o (Appellant)
' " VERSUS e
. f_':
1. Inspector GenFraI of Pohce Khyber- Pakhtunkhwa Peshawar anmd two
] . FE.
others. S j_~' '.; (Respondents)

Mr. Sajjad Ahmad Khan, Advocate - - - A
/Mr. Muhammad Asif Yousafzai, Advocate. v o
Arbab Saiful Kamal, Advocate A . i Forappellants.
. . . v

Mr. Usman Ghani, ‘Di.st'rict Attorhey and

Mr. Muhammaé Jan, Deputy District Attorney ' ... For respondents.
{ MR. NIAZ MUHANIMAD KHAN, .. .. ... Chairman. o
© MR. MUHAMMAD HAMID MUGHAL, L T Member.
| MR.MUHAMMAD AMIN KHANKUNDI, " - .- .. Member.
{ MR.AHMAD HASSAN, . . .. . Member.
} MR. GUL ZEB KHA’\I,: Co ;i.-lf;,;.,_._.I.,.__;.'-.l,,Member._-

JUDGMENT ~~ .

NIAZ MUHAMMAD -KHAN;.'CHAIRMAN‘-;'_,. L

The folfowing appeals are also clubbed with-this appeal for decision of

common issue explained below:- . ' o : ﬂ;’
. ITTESTER

fv



R

v b UJ r\:

Appeal No. 1259/2011 Fazal Malik N
Appeal No. 1994/2011, Mst. Zaitoon Bibi,
Appeal No. 1183/2014, Zafeerullah Khan; .-
" Appeal No. 1186/2014, Muhammad Ba'sh.rr,l

Appeal No. 103/2015 Muhammad Raza. . - S

FACTS.

1. In a number of app'eels this tribunal (DB~)'{:d'e'ii'v:ered judgment as to

void 'stat'uas”‘ of retroepectiive. orde‘rl;"of" émavjor_ punishment of

removal/dismissal/cortipulsory retirement (for. brevity “termination”).

The mother ruling reliedJ up'on wasTNoo‘r 'M'u'ha"mmad v The member
r : i

Elect/on Commlssmn anld others: (1985 SCMR 1178) One of such

judgment bf ‘this trrbunal is enutled ”Muhammad /smal/ v Deputy

Inspector General and ahJother'" bear'in'g S‘er_vice Appeal # 463 OF 2012

—

. i ' . '
decided on 22-11-2017. Another Judgment of this Tribunal is entitled

o

“Arif Khan v 'lnSpector General of Pdlice eind three others” bearing 4

,1213/201’5 decided on 18~12-2017.. ‘lln .almo‘st all these judgments of

this tribunal it was. decided that,retrospective order being void could
not be modufred to grve the same prospectnve effect under sectlon 7 of

TSR

—————tn

e PR EEGRRAE R fai"""

LY

the Khyber Pakhtunkhwa Servrce Tnbunal Act 1974. It was also

b e g .,,,,.,MA,, s P

decnded that retrospectnve order bemg voud order would not attract

O O )

any hmntatron All the present members of thls Tribunal had delivered

anci T
...-—-—V“ Jn-m-..

the same Judgments But durmg hearlng of thls appeal it was brought '

to the notrce of the DB comprrsmg ‘of the Charrman and one Learned’

BTTESTER
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contrary opinion qua the rnodiﬁcation 'of retrospective part of void

N [ T S

order in service appeal No 984/2013 entltled "Muhammad Ayaz Vs.

e, e

Government of Khy er Pakhtunkhwa through Secretary, E&SE,

T s+
peat e

T

Peshowar and other ! decoded on 14 11 2017 Going through this

judgment it.appeared that both ‘the 'lea'rned mempbers of the bench
had already delivered - the former opinion- in first two mentioned

appeals above and now they have‘deliver-édg;co'n:t'rary opinion while

¥ sitting not .in larger bench and w&hoot' disc’uSsing their earlier
Judgments Perhaps the Learned members were not apprlsed of the
. earlier Judgments nerther the Sdme ;udgments were pressed into

service nor{d:scussed The bench (DB) h,earmg the present appeal
could not dec:de the issue due to two contrary vlews of this tribunal.

It was therefore consndered necessary to COnstltute a larger bench to

i

decide the issue.
: T
ARGUMENTS .°
2. All the. Iawyers for dlfferent appellants defended the first oplmon
while the DDA’ supported the second opmlon In favor of first opinion
the )udgments referred to in conclus:on part were relied upon. In
favour of second oplmon the. DDA rehed upon Judgments discussed
L alsoi in conclusnon part - o : S . Q

member that another bench (DB) of this tribunal .had delivered a .

fv

1«
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CONCLUSION.

3. This Tribunal i§ now to dec'ide-tthr'ee-'questio.ns.',The first one is
whether the rétrospéct ve order of termination:in-any form is a void

orc_ler? And if so can vpid order be ?no'difie.d to make it operative
prospectively? The third a-nd finalu qdes.tioh ‘'would be that if
prospectivé part of th'e;order is held'to be legal o'nevaAfter modification
then whethevr;limitatioin‘would be attra'cte(;I vto‘ th:e‘legal portion of the
: érder? ' |
4. In the firsf o;;ihioﬁ of this. Trﬁbunal asAto -Qbid ’s:'tat‘ué of retrospecti\)e
order an'd‘non,‘f modification of_Asu.chfo}d.éT.tihe"rél-j-ar{ce was p{aced only
on the j_u’d‘g’;fn‘ént reported as - 1;.9.3'5.--;¢scM:R.- 1178 entitled “Noor

Muhammad v : The member vE/ect/'dn“Cobf(r;i§$70'n and others”. This

J

judgment. de

judgments »rélied upon by the Iav‘vyer's'- f;a: alp.pt)elll'énts also are based

rﬁainly on th.i,'s rﬁother judgment theref,or‘_;avv, thefé ‘is no need t.o discuss

those judgmén_ts. But ﬁothin‘g is thel'r'e in Npor Muhamma'd judgment

as to modification of such void o'rder and'v'vh_et'hewr the order could be

modified to make it prospective and Iégall. 'This fribunal is first to
o . A

discuss Noor Muhammad case. In this case the issue befare the

august Supreme Court was 'not “of . a _service matter but of

disqualification of a candidate for elections who was in service and
» . . . .

was terminated retrospectively. This. Tribunal while delivering first

R

opinion was-not assisted anymore and lt was-opined that void order

l"QT

-
W,

. N . ' ) - i ) v'. - . E | N . . ' .
clares retrospective order as void order. The other. .
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could not-be 'reCtiﬁe-d. The second ooinion'of this tribunal as to
rectification .of \ro'id ojr'der is also not-b'a'sed.'on any .sup.portive rulings
or law. The augulst Supre v e Court'in the ’sf'ar'ne' ]ud'grnent had referred
to a judgment'oif, Lahore Htgh Court (PLD 1953 L 295) This judgment
was delivered in a serv’ice matter declaring such 'retroépective order
ae void. Another ;udgment dehvered'ln s-erwce matter by august
Supreme court also held the same vte\rv [2002 PLC(C S) 1027] relymg

mainly on mother Judgment of 1985 A judgment of FST [ 2007 PLC

(C.S) 5) has declared such retrospective order as.void ab initio and the

whole proceedings were declared to be nullity for being retrospective.
But in all these judgments the’ questlon of separat:on of prospective
part of the order is not duscussed A Judgment referred to by the

august Supreme Court in mother judgment is PLD 1964 Dacca 647
entitled “Dr /\/Iuhammad Abdul Latif v The' Provi'nc'e of East Pakistan
and others” Wthh has touched th:s aspect of the nssue though not

decided conclus:vely In this judgment the avorthy ngh Court referred

to some Judgments from Indran Jurrsdnctlon and held that such
EENE
retrospectlve order could be legal to the extent of prospectuvnty and

needed not be blad in toto. But their Iordshsps dld not reach a definite

'conclusron and in para 9 of the Judgment whlle dlscussmg different

judgments from Indlan Junsdrctuon left the dlscusswn unconcluded by

holding that the counsel for the appellantreduested'that his client

Woutd be satisfied if declaration was. given to the effect that the order .

!



of dismissal covering thd period prior -to. ‘t'h.e'.:orde‘rvwas bad. Their

lordships wrote 'that they dt‘d not enter .ihto"d'eta'il'ed“discus'sion of the-

aforesaid question and held for the purpose of the éppeal that an
order of dtsmlssal of the nature. mlght be. supported to the extent it

was found valid and need not be declared bad .in toto. But in this

judgment relier?:ce was placed on judgments _from Indian Jurisdiction.

Now we are _to see whether position-in lndia<qua the present law in

this part of our country (Khyber Pakhtunkhwa partrcularly) is the same

and whether after the judgment of Dr Muhammad Abdu/ Lat/f above

any change in- Iegal scenarlo emerged |n Pakrstan and for that matter

‘ thls Province.. =+

. In -order to éfp'prec'i'ate "t,h'is Judgrnent "and s, relevance and
apphcabrhty we \Nould have to dlscuss posritloh in lndla on the subject.
Thls issue was ralsed and dlSCUesed m Indta lh many cases including
Sudhir Ranjan Ha/der v State of West Benga/" referred to in Dr
Muhammad Abdul Latif case above The Kerala ngh ‘Court has now

finally decnded thrs lssue ln a case entltled "State of Kerala v A.P

Janardhanan in- WA # 2773 of 2007 decided on 29-03-2008

(https//.indiank:anoon/doc). This jud'g'meh‘t :h'es 'traced. the history of
rulings on the~subject ‘end' h'as ftn‘ét_in- ~defcj-_ided?: th'ét in India such
retrospective :‘ord’er- ie not ‘a -v.oid order'.for"tfhe"reeso'n that no legal
prece‘dent or law was available in ln'dia;w'h'ere: -.U:nde'r-_'.s.uch order could

be declared void. That in some Indian sefvice laws express authOrity

r’d

! . T T .
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was gnven to executlve t pass such retrospectlve orders (Para 1210

14 of the Judgment) It was then flnally held that in tho..e cases where

f | v'
no express authorlty was glven to cxecutlve to pass retrospecttve

order of removal then that order would be 1Hega| and not vord and

that prospectnve part can be separated from retrospectlve part and
. ‘ o . -

" can be effective prospectively. T‘he-,opjni-on irf\_Dr' -Muhammad Abdul

i

. Latif case ba‘sed on Indian. jurisdictio,ni.'-ha.d,no-, r-‘e,leyvance in Pakistan

because at the time when this judgment was dehvered we had a

judgment of worthy Lahore ngh Court (PLD 1953 { 295) which had

declared such retrospectxve order as vord order Itwas perhaps in this

context that their Icrrdshups m Dr Muhammad Abdu/ Lotif case drd hot

deliver binding and COnclustve judgment to be followed as ratio and
left the matter undecided by gavmgjust ,passin_g rema.'rks‘v\/hich would
be treated merely as ola‘iter.- Andnowm Eakt:_stan two judgments of
august Supreme Coort referredtoabovehave dje‘cjared suchl order as
vc)id' order. The firlst“'questi.on'i:s decudedlnpos:tlve

Now th'is.tribunal is to see whether.axretrospectiye void order in this

area can be modufred and proapect!ve portron be separated as

effectlve and Iegal Thls wou\d need dlscussmn ‘and applrcatuon of

- mind as we have farled to Iay hand on any judgment which prohibited

such seyerance. The'f‘irst'conc"lusic')n 'asrdr'a‘w'n -_by_this tribunal and the

* FST in case. reported in {2007 PLC -(C,S')’.S:] wa's based only on the

status of.void order. lt-was-O'nderstood'lthat since void order was a

1

A & 18
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nulhty hencle could npt be rectllled One other Judgment on the same
point is 1993 PLC (C S) 308 of FST entltled Abbas Ali v The Executive

Engineer and others, We have a_lso.failed to.lay hand on any judgment
of superior courts which allows such rectnfrcatlon of vo:d orders(
Indian Judgments and Dr Muhommad Abdul l.at/f Jjudgment allow
such severance but as dlscussed above ln lndla such order lS only

illegal and not void; ln Dr Muhammad Abdu/ l.at/f case the order was

held lllegal and not void on Indian patte'rn ). We a're now to come out

" of this lmbrogllo by applymg Junstsc sense and prevalent rules of

e
lnterpretatlon on the subject P

" The ass:stanbe and help can be sought7 from Jurlsprudence of vires of

‘, P |
laws. We know that Courts whlle declarmg any law as u/tra vires have

_ l’ A .
a tool and techmque to save valld portlon of ultra vires laws ThlS is.

: e , >
called ru_le o} readmg down and severance llhls leads us to conclusion

' that if any law is declared u/tra wres then legal portlon if separable

can be saved and need not be held to be ultra wres in toto due to its

belng solely m con;unctlon with bad law Though this tool is available

in saving statutes but-on the same analogy it Can_'be used in executive

orders. Similarly if any legal portion o.f'a'n executive order is separable

then there seems no hurdle ‘in not savmg the same. Secondly the

: retrospectlve order is not held to voxd ab imtlo by augusr Supreme

Court but only vo»d Only FST [2007 PLC(C S)S] has declared it as such

>



drfference rs that the former is mvalrd rlght from the foundatron and
cannot be corrected But the Iatter rs not tnvalrd from the start but
has bee'vnA rﬁa"d"e‘ itm/é’nd 'subsef'ti.ueritfl‘yL'??ih'_" r"e"trb'spect‘ive' order the

foundation is valid and whole, proceédings are '\"/al._id and only in the

_ final order the termi‘natip'nfis'maide";.mr?e‘tr:cisp.eicti\'/e. This tribunal is

" therefore, ‘?if the view that: guesti'dn.rjt‘u"z_és framed is decided in

positively hqlding that such ordefr'-c:arr'bé‘mddi‘fied;'~A

. Coming to the th’ird"QUestidﬁ;thiS' tr"ib‘ur'ra.lfisidf' th‘evb,View that since the

retrospective. orderj_is held-to be a iv“o.'id'f";o-_r‘cier-_»rrb limitation would be.

attracted to challenge the sam'e."'lf‘ltrnit{et'i'o"r) is {é'pplied then how the

tribunal would rectify the same as rectification’would be made only

after declarihg the appeals to be,wfithin' tirne.vThe tribunal cannot

‘ rectify -any such ,'c’rder- .w'ithout' essum_i.ng 'j'urisdict.ion and no

jurisdiction-can be 4ssumed Wi't_hdut‘_bri'r'\"ging the appeal within time.

. In the last t'fh'i‘s tribunal deems it appropriate fo.discuss one judgments

of Punjab Service T.ribunal on subject.-_This is in case entitled “lhsanul
-

Hag . Chaudhery v The Deputy Commrssroner” (1988 PLC (C.S) 511)

: ‘i :
Accordlng to this. Judgment the error of retrospectrvnty can be

mod_ified; Tr‘hi's"dpin*ior‘\ is 'b;as_.e'd.jn‘ot;_‘o’q-:any},,r-uling but on wordings
SRR ' . ST (L ‘
used in NJOr Muhammad'’s cas‘e_.vl'n_deb;r Muhammad case the Court

observéd. 'z that ord r w.ou‘lcl*; "'nq.'t o‘l)eréte;~' retrospectively but .
prospecttvely From this observatron the Punjab Servrce Tribunal held -

that such retrospectr e order WdS not vord and could be rectrfred But '




0o Yo

“this tribunal With .due deference is not.iriclined. to accept -the

conclusion of the Punjab Service Tribunal about void status of the

retrospective order. as the auguét-f, Supreme Court in Noor

Muhammad'’s case has categorically Feld. $_:Qch ‘order as void order.

The Suprerh‘:e:(:«;c‘)'ﬁrt did not discyss. théfi{r'éétifi"cat-iion;:i'n this judgment.

* However the ‘é_f‘f'é"ct‘fr.dm prosbe’ctﬁVe‘j‘lda"t:'é'*,“za;s: observed by august

Supréme Court.would " strengthen our .'afbo.vé“:'conc':_l'usion that the
prospective paft can be severed and protected despite thje nature of
the order as void. - , e

U

ANNOUNCES .~ =+
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... Chairman
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., Member: |
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- Counsel for the appelant requests for adjpﬁrhrﬁ_émt on

account of further preparation of brief._‘. Adjourried to

2O~ 02~ ‘f’/ before S.B.

4 Chairtidn
* Learned counsel for the appellant preéent. |

Learned counsel for the’ appellant contended that he

. appellant was remov_é‘d from service through order dated

14.0'1'.2010, however, it'vwas given effect from 07.01.2009,
while, no executive .Qrder could operate rétrqspectiveltjlt was
further argucd that a number of Similérly placed person were

reinstated into service by the respoﬁdénts through

récommendationé of committee on 30.11.2010. On the other" -

hand, the appellant was denied such treatment and his

departmental appeal was rejected being barred by time. It
was also the contention of learned counsel that the codal
formalities weré not fulfilled in the case of proceeding

agamst the appcllant whose absence ﬁom duty was

attributable to the prevailing law and’order S1tuat1on in the .

Swat Valley. She relicd on 1985 SCNH{—1178, PLD 2008

Supreme Court 663 and a judgment of this tribunal passed in

-

appeal No 385/17. . : : ' -—
- In view of the above the appeal in hand is admitted for
regular hearing subject to all Just and legal exceptions. The
appellant is directed to .deposxt security and process fee

within 10 days. Thereafter, notices be issued to the

" respondents for written reply/comments for 08.04.2019

be'forg S.B.

¢
mﬁwcm\rman
1007 . scrfe 72-5’[ , s -

z:}z pz,c; cs 791 .
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WAKALATNAMA

BEFORE THE SERVICES TRIBUNAL, KPK, PESHAWAR -

BC-10-7965

Service Appeal No. / /2021

Zaid GUL.veeeereeeeeeeeeeeeeeeeenn s . (Appellant)
VERSUS

District Pohce Ofﬁcer (DPO) District Nowshera and

others................... SUTTURR e Respondents)

I, Zaid Gul, Ex-Constable No. ;1353, District Nowshera in
the above noted Service Appeal do hereby appoint and

constitute Shah Faisal Ilyas, Advocate High Court

and Federal Shariat Court of Pakistan to appear. Plead, act,
compromise, withdraw or refer to'arbitration to me/ us as my/
our Counsel in the above noted matter, I / we also authorized
the said Counsel to file appeal, 'revision, review, application,
and make any miscellaneous application in Criminal/ Civil
matters or arising out of the matter and to withdraw and
receive in my/ our behalf all sums and amounts deposuted on
my/ our account in the above noted matter

ATTESTED & ACCEPTED

b

Shah FaisalIlyas @ CLIENTS

- Advocate High Court, Zaid Gul
Peshawar -

Office: 17-B, Haroon Mansion
Khyber Bazar, Peshawar.
Cell: 0300-5850207

CNIC: 17201-8581525-7
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WAKALATNAMA

BEFORE THE SERVICES TRIBUNAL, KPK, PESHAWAR

BC-10-7965

Service Appeal No. /2021

Zaid GUl...ooooiiiii (Appellant)
VERSUS :

District Police Officer (DPO) District Nowshera and

Others.....cooiiii Respondents)

I, Zaid Gul, Ex-Constable No. 1353, District Nowshera in
the above noted Service Appeal do hereby appoint and

constitute Shah Faisal Ilyas, Advocate High Court

and Federal Shariat Court of Pakistan to appear. Plead, act,
compromise, withdraw or refer to arbitration to me/ us as my/
our Counsel in the above noted matter, I/ we also authorized
the said Counsel to file appeal, revision, review, application,
and make any miscellaneous application in Criminal/ Civil
matters or arising out of the matter and to withdraw and
receive in my/ our behalf all sums and amounts deposited on
my/ our account in the above noted matter.

ATTESTED & ACCEPTED

L

Shah Faisal Ilyas CLIENTS
Advocate High Court, Zaid Gul
Peshawar

Office: 17-B, Haroon Mansion
Khyber Bazar, Peshawar.
Cell: 0300-5850207

CNIC: 17201-8581525-7
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(13 A”
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.
JUDlClAL COMPLEX (OLD) KHYBER ROAD - 1,3
PES HAWAR. - —
No. ‘
APPEAL No ............... 7 / ............................... of 20 2.}
“ | Apellant/Petltloner
Versus
........................ ’}\PON&QS\\em
v RESPONDENT(S)
/_,.

Take notice th'at your appeal has been fixed for Preliminary hearing,

replication, affldawt/counter affldawt/record/arguments/order before this ’I‘rlbunal

You may, therefore, appear before the Tribunal on the sald date and at the said
place either personally or through an advocate for presentation of your case, failing
which your appeal shall be liable to be dismissed in default.

Peshawar¥
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GS&PD-444]1-RST-1?.,OO(}4'E0NT]S—?2.09.?1I|’||(} Jobis/Form AKR Ser. TribunalifP2
- | _ . {3 B 9
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESIIAWAR.
JUDICIAL COMPLEX (OLD), KHYRBER ROAD, S
. PESHAWAR. =
No.

TR > UGN TITRREE N O@S‘\N“ 3 e nasurananans Respondent
Respondent No........ e X

Noﬁqu to: _higv \.F\%D\ice_ C‘Sb“ceY QPOB Es“x
LoWshet o .

WHEKREAS an appeal/petition under the provision of the Khyber Pakhtunkhy va
Province Service Tribunal Act, 1974, has been presented/registered for consideration, in
—tliegbove case by the petitioner in this Court and notice has been ordered to issuc. You : arc
hereby jn d that the said appeal/petition is fixed for hearing before the Tribu asal
~*on..... & . f ..'2._.9.;,..:;,_ .............. at 8.00 A.M. If you wish to urge anything:against the
appell tl etjtioner you are at liberty to do so on the date fixed, or any other-day to w'! hich
the case may be postponed either in person or by authorised representative or by “any
Advocate, duly supported by your power of Attorney. You are, therefore, required to ! jle in
this Court at least seven days before the date of hearing 4 copics.af writien state ment
alongwith any other documents upon which you rely. Plecase also, take. notice Lt rat in
default of your appearance on the date fixed and in the manner- aforementione d, the
appeal/petition will be heard and decided in your absence.

Notice of any alteration in the date fixed for hearing of this;appeal/petitior s will be
given to you by registered post. You should inform the Registrar of any change in your
address. If you fail to furnish such address your address contained in this notice w hich the
address given in the appeal/petition will be deemed to be your correct address, and further
notice posted to this address by registered post will be deemed sufficicnt for the purpose of

this appeal/petition.

of fice NOtiCe NO...cureeccciorirenersnrneencssasecsenosconaans dated teceesseennemmesnnsnen
Given under my hand and the seal of this Court, at Peshawar this....&)_:;,,..[(';\ ,,,,,,,,,,
DAy Of...oconveeecanrrcsanesscsinens cesnnnes 5::.)‘_?. enanee 20>‘ .

vice Tribunal,

{-Khyber Pakhtunkhwa
Peshawatr!

1. The hours of attendance in the court are the same that of the High Court except Sunday and Gazetted Halidays.

Note:
2. Always quote Case No. While making any carrespondence.



GS&PD-444/1-RST-12,000 Forms-22.09.21/PHC Jobs/Form AR Ser Tribunai{P2

“«B”
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

JUDICIAL COMPLEX (OLD), KHYBER ROAD, $%
PESHAWAR. -

Appeal No................ Jr\ \/\\S .................. of 203,
Qé@ ....... 2 .... g\\jéé\ s C,S\\NQ ................................... Appellant/Petitioner

Versus -
F"\ -
? B @ SO Nc’\%\\g\‘q ....................... Respondent
Respondent No......... 2'

Notice to: t@e?&: b‘f\oxg h\?"-‘\i e (&)@i Ce \ @\ (5\ \
W\as &QM . | |

WHEREAS an appeal/petition under the provision of the Khyber Pakhtunkhwa
Province Service Tribunal Act, 1974, has been presented/registered for consideration, in
the above case by the petitioner in this Court and notice has been ordered to issue. Youare
hereby informed that the said appeal/petition is fixed for hearing before the Fribunad

Bl ¢) + TR, foafun 'g.,a}(}. ........... at 8.00 A.M. If you wish Lo urge anything against the
appellant/pétitignér you are at liberty to do so on the date fixed, or any other day to which

the case may be postponed either in person or by authorised representative or by any
Advocate, duly supported by your power of Attorney. You are, therefore, requiredito file in
this Court at least seven days before the date of hearing 4 copies. of written statement
alongwith any other documents upon which you rely. Please also take notice that im
default of your appearance on the date fixed and in the manner aforementioned, the
appeal/petition will be heard and decided in your absence.

Notice of any alteration in the date fixed for hearing of this appeal/petitiomn will be
given to you by registered post. You should inform the Registrar of any change in your
address. If you fail to furnish such address your address contained in this notice whiich the
address given in the appeal/petition will be deemed to be your correct address, and further
notice posted to this address by registered post will be deemed sufficient for the parpose of

this appeal/petition. ,
Pre~cdrmissdon Nolice

Copy of ap is attached. Copy of appeal has already been sent_to_you wide this
office Notice No......cccceeeurenee ceeenenenees AALEA.nneneeneeeneeieneeeenreennceceeanas

Given under my hand and the seal of this Court, at Peshawar this.......?.:..?:..{ﬁ..,.._..
DAY Of.e.vereerenenrenenssnsensanssas U2 20 pY

M A\
Registkar,
@hybcr Pakhtunkhwa \$cervice 'Fribanal,
"Peshawar. "

Note: 1.  The hours of attendance in the court are the same that of the High Court except Sunday and Gazetted Holidays.
2. Always quote Case No. While making any correspondence.
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GS&PD-444/1-RST-12,000 Forms-22.09.21/PHC Jobis/Form ALE &!MZ.}MihmmeVm

“RB” |
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

JUDICIAL COMPLEX (OLD), KHYBER ROAD,

&

PESHAVWAR. .
SN
No. .
, Appeal No.......... F LT PP of 20
| D . + \L{ kN g%
«‘@ { fee e sea et ierereeaeiaaeas et Appellant/Petitioner
3 X '\ L Y / 3
. PSR \\d Versus
.............................................................................. Respondent

"“"D Vo N owd DREX
Respondent N()L\ et tene e maaaaa

Notice to: — % . .
- %\J&‘\s*ouv& S&kga\svaYQV\AQ\\\ Qb ?c»\i e,
WHEREAS an appexf/m;g%d provision of the Khyber Pakbtunkhwa

Province Service Tribunal Act, 1974, has been presented/registered for consideration, in
the above case by the petitioner in this Court and notice has been ordered Lo isswe. You are
hereby informed that the said appeal/petition is fixed for hearing before the Tribunal
00 s TETURU Y at 8.00 AM. If you wish to urge anything agamnst. the
appellan&) t}t;ll‘mgzéyw are at liberty to do se on the date fixed, or any other day to which
the case y{be postponed either in person or by authorised representative or by any
Advocate, duly'supported by your power of Attorney. You are, therefore, required to file in
this Court at least seven days before the date of hearing 4 copies of written statement
alongwith any other documents upon which you rely. Pleasc also take notiee that in
default of your appearance on the date fixed and in the manner aforementioned, the
appeal/petition will be heard and decided in your absence.

Notice of any alteration in the date fixed for hearing of this appeal/petition will be:

given to you by registered post. You should inform the Registrar of any change in your

" address. If you fail to furnish such address your address contained in this notice which the

address given in the appeal/petition will be deemed to be your correct address, and further

notice posted to this address by registered post will be deemed sufficient for the purpose of
this appeal/petition. _

'- A=
Copy of app(y}i attached. Cbpypf@ppmm\ﬁ%gfiﬁy béb‘n sent _L—O_M__‘_Vj_@ihi‘s

office Notice No.............. ereteteasasasaeatattennasane dated......oeeeeneeeeeenniinincne

Given under my hand and the seal of this Court, at Peshawar this.....‘...x)_.;__l‘_&._m

coIstry
Khyber Pakhtunkhwa Serpice Tribunal,
Peshawa

Note: 1. The hours of attendance in the court are the same that of the High Court except Sunday and Gazetted Holidays.-
2. Always quote Case No. While making any correspondence.
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWARR

JUDICIAL COMPLEX (OLD), KHYBER ROAD,
PESHAWAR.

. j \L= >\
oG M e 0f 20

....................................................... eeeAppellant/Petitioner

N ? e NO\JQ%\&W\

Versus

Ct\?u\\, O\D \c\?\o\’\\\}\w\mm\mq&gw..Qs\.tw_a(_&_%
Notice to: — r‘?a\;( e "P Po i \(\Q \Q_\Te s\l\ox'»::cvt .

“WHEREAS-an~appeal/petition under the ‘provision of the Khyber:Pakhtunkhwa
Province,S¢rvige Tribunal Act, 1974, has been presented/registered for consideration, in.
the abo‘%ja,ée y}.he peBitioner in this Court and notice has been ordered Lo issoe. You are
hereby infornfed that the said appeal/petition is fixed for hearing before:the Tribuoal
K M Nuusrernnssssnnnnssoasessenrenssnsnsnasnansessssssanes at 8.00 A.M. If you wish to urge anything against the
appellant/petitioner you are at liberty to do so on the date fixed, orany other day to which
the case may be postponed either in person or by authorised!represeniative or by any
Advocate, duly supported by your power of Attorney. You are, therefare, raquired to file in
this Court at least seven days before the date of hearing 4. copies; of wiitten statement.
alongwith any other documents upon which you rely. Pleasc also take notice that im
default of your appearance on the date fixed and in the: mamer afovementioned, the
appeal/petition will be heard and decided in your absence.

Notice of any alteration in the date fixed for hearing of this appeal/petitiomwill be
given to you by registered post. You should inform the Registrar of amy change-in your
address. If you fail to furnish uch address your address eontained in this notice which the
address given in the appe étition ill be deemed to he yourcgrrect address, amd furiker
notice posted to this gddress by regi %dﬁ%ﬁb@dﬂ&n t Vi &t for the parpese of

this appeal/petition. P
Copy of appeal is attached. Copy of appeal has already bcem sent Lo you widie this

OFfice NOLICE NOuovneereeerssceressanssssssssscsenscssssssessd@t@uneeceec. R S S | -
Given under my hand and the sealof\thi%ﬁrt, atFeshawar this....o . .o ome

...20

Registrar, ,
Khyber Pakhtunkhwa Service Fribunal,
: Peshawar.

Note: 1.  The hours of attendance in the coiirt are the same that of the High Court except Sunday and Gazetted Holidays.
2. Always quote Case No. While making any correspondence. : . .
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“ BEFORE THE HONOURABLE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL -
| - PESHAWAR s
Appeal No. 7143/2021
MR.ZIAD GUL APPELLANT
VERSUS
PPO Khyber Pakhtunkhwa and other
. _ INDEX

S.No |Description Annexure | Pages

1. Reply -1 1,2,3

2. Affidavit 4

3. Detail of bad entries A 5-6

4, Copy .OF showcase notice B B-7

5. Copy of charge sheet C 8-9

6. Copy of enquiry report D * 10

7. Copies of final showcdse notice E 11

8. Copy of rejection order F 12-13

9. Copy of order G 14

Inspector Legal

District‘Nowshera |
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BEFORE THE HONOURABLE, KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR

Service Appeal No. 7143/2021

Ziad Gul, Ex-Constable No. 1353,
District Nowshera.

............ Appellant
V ERSUS

District Police Officer, Nowshera.

2. Regional Police Officer, Mardan.

3. Government of Khyber Pakhtunkhwa, through Inspector General of
Police/PPO, Khyber Pakhtunkhwa.

4, Assistant Superintendnet of Police, Nowshera Cantt:.

e, Respondents

REPLY ON BEHALF OF RESPONDENTS

Respectfully Sheweth: -

PRELIMINARY OBJECTIONS: -

1. That the appellant has got no cause of action and locus standi to file
the instant appeal.

2. That the appeal is badly barred by law and limitation.
That the éppellant is estopped by his own conduct to file the instant
appeal.

4, That the appeal is not maintainable in its present form.
That the appellant has not come to the,Honourable Tribunal with clean
hands.4 A

6. That the appeal is bad for mis-joinder and non-joinder of necessary and

proper parties.

Reply on Facts: -

1.

Para to the extent of joining Police Department by the appellant
pertains to record, while regarding rest of the para, it is stated that
appellant has never performed his duty with zeal and devotion which is
evident from the service record of the appellant as the same is tainted
with bad entries. (Detail of bad entries is annexure “A”).

Incorrect. Service record of the appellant is not transparent rather is
full of bad entries. Detail of bad entries has already been annexed as
annexure (A). ,

Incorrect. Appellant while posted at Police Post, Bara Banda was
selected for refresher course vide daily diary N.o. 09 dated 19-12-2018,
but he did not report for the said course and remained absent vide
daily diary No. 19 dated 25-12-2018, Police Lines, Nowshera. On 28-01-
2019, he was transferred to Police Post, Jalozai but he also failed to
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report there and remainéd absent vide daily diary No. 12 dated 05-02-

2019, Policé Post, Jalozai. On account of his absence, appellant was

issued show cause notice but despite being repeatedly informed, he did
not bother to collect the same. (Copy of Show Cause Notice is annexure
“B”).

Incorrect. There is nothing on record to show that appellant applied for
leave. It is worth to mention that appellant at para 03 of the appeal
himself admitted that due to some domestic issue he was unable to
perform duty hence, remained absent.

Para correct to the extent that appellant was issued Show Cause Notice
and was informed time and again to collect the same but he did not
bother to do so, hence, departmental proceedings were initiated
against the appellant and the then ASP Nowshera Cantt: was nominated
as enquiry office. Appellant was issued charge sheet and statement of
allegations which were duly received by him on 05-04-2019 but he did
not bother to submit his written defense. Hence, the enquiry officer
after fulfillment of all legal and codal formalities, recommended the
appellant for major punishment of dismissal from service. However,
before awarding him major punishment he was issued Final Show Cause
Notice‘which was duly received by him but this time too appellant did
not bother to submit his reply, therefore, was awarded major
punishment of dismissal from service. (Copy of charge sheet and
statement of allegation is annexure “C”, copy of enquiry report is
annexure “D” and Final Show Cause Notﬁ'ce is annexure “E”).

Para correct to the extent that appellant moved departmental appeal
before respondent No. 02 however, the same was rejected/filed being
badly time;barred. (Copy of rejection order is annexure “F”).

Incorrect; Order passed by respondent No. 02 is valid and in accordance
with law and rules. Moreover, revision petition of the appellant was
also filed being badly time barred. (Copy of order is annexure “G”).
That appeal of the appellant is liable to be dismissed inter-alia on the
following grounds: - |

Reply on Grounds

A.

Incorrect. Orders passed against appellant were in accordance with law
and rules hence, stood valid. Appellant had a very casual attitude
towards his duties and did not bother to move -departmental appeal
within stipulated time, hence, he took this plea'.l

Incorrect. Both the orders i.e paésed by respondent No. 01 and 02 are
legal and in accordance with taw and rules.
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Incorrect. Proper departmental enquiry was conducted against
appellant but appellant despite this fact that he received charge sheet
and statement of allegation as well as Final Show Cause Notice, did not

bother to submit his reply or to join enquiry proceeding. Moreover,

- during short span of service i.e 08 years, appellant remained absent for

668 days which reflects that appellant was not interested in his official
duty.

Para already explained above.

Para already explained above.

Incorrect. Appellant’s own conduct was sufficient td prove his
misconduct. | |
Incorrect. Appellant was provided ample opportunity to defend himself
but did not bother to put forward anything in his defénse.

Para not related. i
Para not related.
The respondents also seek permission of this Honourable Tribunal to

advance additional grounds at the time of arguments.

Prayers

It is, therefore, most humbly prayed that on acceptance of ébove

submissions, the appeal of the appellant may very kindly be dismissed with
costs, please. |

%
3 - . s
Provincial Police/Officer,
Khyber Pakhtunkhwa,
" Meshawar.
Respondent No. 03

Region.a\l:mafﬁcer,

Mardan.
Respondent No. 02

i/
W@'V“"EL&&WQ
(/j-strict Police Officér,

Nowshera. -
Respondent No.01

) “ C()j —
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Assistant Superintendéiit of Police,
Nowshera Cantt:
Respondent No.04
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- BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR .

Service Appeal No 7143/2021

Ziad Gul, Ex- Constable No 1353
District Nowshera

L e S Appellant
- V ERsUS |
District Police Officer, Nowshera.

2. . Regional Police Offlcer, Mardan. .
.Government of Khyber Pakhtunkhwa, through |nspector General of

.Police/. PPO Khyber Pakhtunkhwa

| 4. ASSlStant Supermtendnet of Police, Nowshera Cantt
' ' Respondents )

| AFFIDAVIT
We the respondents ‘No. 1 2,3 & 4 do hereby solemnly affirm and |

declare on Oath that the contents of reply to the appeal are ‘true and correct
to the best of our knowledge and belief and nothing has been concealed from

the Honourable trrbunal..

Peshawar,// = - ,

7{esdondent . o '
Reglom,(},fﬁcer, |
Mardan. e

~ -Respondent No. 02
%lice officer,
. Nowshera.
e Respondent No.01

S ASS'IS ant Supenntendent of Police,

Nowshera Cantt:
Respondent No.04
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AN \‘-\f@ ~. F1CE OF THE DISTRICT POLICE OFFICER, NOWSHERA
‘ O\” ' SHOW CAUSE NOTICE - A Wb@( () /t/
- (Under Rule 5 (3) KPK Police Rules, 1975)

y"you C_p,f_v]__s;gqples- Ziyad Gu' No.1353 while posted at PS Jalozai have rendered

sl liable Lo be proceeded uader Rule 5 (3) of the Khyber Pakhtunkhwa Police
qus 1975 Tor following misconduct : - ' ‘

Remamed absent from duty without any lieave or permission of the
Competent authority vide DD Npo., 12 dated 05.02.2019, PS Jalozai and IS St
";’“”’"‘fﬁ)suﬂt. |

2. That by.Yeasons of above, as sufficient material is placed before the undersigned:
2 .

therefore it s dc:ci&ed to proceed against you in general Police proceeding without
aid of cuquiry officer. et ‘

v
v

Lo

hat the misconduct On your part is prejudicial to good order of discipline in the
Police foice, = e

P4

4. That your retention in the Police force will amount to encourage inefficiency and
unbecoring of good Police officers. That by taking cognizance of the matter under
Caguily, Uie undersigned as competent authority under the said rules, proposus
stern action against you by awarding one or more of the kind punishments os
provided in the rules, -~ :

. You are, thierefore, called upon to show cause as to 'why you should not be deéﬁf’&t:
- strictly i accordanco with the Khyber Pakhtunkhwa Police Rules, 1975 for the
misconduct referrod to’abo’ve.’. :

6. You should submit reply to this show cause notice within 07 days of

the notice failing which an Cx-parte action shall be taken against you,

/o You dre Foothoor Girected to inform the ur
S RLrson o nut,

the receipt of

dersigned that you wish to be heard i-in

-

i

e e 8 BLOUNAS UL uction are also enclosed with this notice,

o No. ,,’" ¢ o /PA
o ff‘
Dumd:‘j{/j/ ~_0‘;=_%_____</«2019 : .

t
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CHARGE SHEET

I, Mansoor Aman, PSP District Police Officer, Nowshera, as competént authority,

z-=zy charge Constable Ziad Gul No. 1353 as per Statement of Allegations enclosed.

p

b
z By reasons of above, you appear to be guilty of misconduct under Police Rules,

~5 and have rendered yourself liable to all or any of the penalties specified in Police Rules,

e

1375,

3. You are, therefore, required to submit your written defense within 07 days of the

receipt of this Charge Sheet to.the Enquiry Officer, as the case may be.

4, Your written de;fense, if any should reach the Enquiry Officer within the specified
period, failing which it shall be presumed that you have no defense to put in and in that case ex-

parte action shall follow against you.

5. Intimate whether you desire to be heard in persons.

District\Police Officer,
wshera.




* DISCIPLINARY ACTION -

I,_Mansgor_Aman, PSP, District Police Officer, Nowshera as competent

-,z of the opinion that Constable Ziad Gul No. 1353 has rendered himself liable to

~:=2ed against as he committed the following acts/omissions within the meaning of Police
1275,

*

STATEMENT OF ALLEGATIONS

Whereas, Constable Ziad Gul No. 1353, while postew at PP Bara Ba‘nda,

. = ---ad for refresher course vide DD No. 09 dated 19.12.2018, but he did not report for the
- course and remained absent vide DD No. 19 dated 25.12.2Q18, "Police Lines. On
-1.01.2019, he was transferred to PP Jalozai, but he also failed to report there and is still absent
..de DD No. 12 dated 05.02.2019, PP Jalozai. On account of which he was issued Show Cause
Jotice and was informed time and again to collect his SCN, but he failed, which seems that he is
no more interested in Police job, which amounts to grave misconduct on his part and rendered

him liable for Minor/Major pun'?shment under Khyber Pakhtunkhwa Police Rules, 1975.

For the purpose of scrutinizing the conduct of the said accused official with
reference to above allegations, Mr. Tassawar Igbal, ASP Cantt Nowshera is hereby

nominated as Enquiry Officer.

The Enquiry Officer shall in accordance with thé provision of Police Rules,
1975, provide reasonable opportunity of hearing to the defaulter official, record his findings and
make immediate recommendations as to punish or other appropriate action against the defaulter

official.

Constable Ziad Gul No. 1353 is directed to appear before the Enquiry

Officer on the date, time and place fixed by the Enquiry Officer.

Méwshera.

Fo
No._ /77 JPA,
Dated / #/." 22 /2019.
A pos

P /
/ ~

G font Veedy,
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; ENQUIRY REPORT FC.ZIAD GUL 1353 POSTED POLICE POST BARA

BANDA
ALLEGATION:
Whereas, Constable Ziad Gul No. 1353, while posted at PP
Bara Bandd PS Risolpur , selected for refresher course vide DD.No. 09
dated 19.12:2018, but he did not report for the said course and remained
absent vide DD.No. 19 dated 25.12.2018 at police Lines Nowshera. On
28. 01 2019, he was transferred to PP Jalozsi, but he also failed to report
t ere dnd ic still absent vide DD.No. 12 dated 05.02. 2019, PP Jalozai. On
account of which he was issued show cause notice and was informed time
and again to collect his show cause notice, but he failed, which seems that
he is no more interested in police job, which amounts to gross misconduct
on his part and rendered him liable for I\/Ilnor/l\/lajor punishment under
Khyber Pakhtunkhwa Police Rules 1975 "
PROCEEDINGS:

The delinquent police official was contacted through’ his
mobile number and through local police to’ submlt his written defense in
response to charge sheet but he did not respond. Written notices were
issued from this office No. 223/R, dated 14.03. 2019, No. 289/R, dated
22.03.2019 and last notice No. 317/R, dated 28.03.2019 was served upon
him through local police of PS Pabbi. |

The delinquent pohce official received charge sheet on
05.04. 2019 but did submit his reply even after repeated reminders

The record of his 08 year >ervm,e was perused, which reveals
that he remained 668 days absent from duty He has been awarded Major

Punish one, three times Minor punishment. and 27 bad entries.
FINDING: '

The undersrgned after enquiry has arrived at conclusion that

the respondent police official has little mterest in police profession. His

service record who even does not bother to submit his defence against
charge sheet. His conduct and previous record is evident to the fact that
the respondent constable Ziad Gul No.1353 is not fit for police job.
Therefore, itis recommended that he rmay be awarded Major punishment

of dismissal from service | if agreed.

- Assistant Superifitend

5 7 — : }7/‘] Circle Cant’f No

No._ D /D /st T .
- ' l/%we/ Mw«[

Dated /5 ingom. Adpr Conre. Nabiee

ﬂr")i/m/\@
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“~ w.. FINAL SHOW CAUSE NOTICE

Whereas, you Constable Ziad Gul No. 1353, while posted at Police Post Bara

. : 2ected for refresher course vide DI No. 09 dated 19.12.201&. but vou did not report for the

- -rse and remained absent without any leave/permission of the competent authority vide DI No.

-3 25.12.2018. Policeslines, Nowshera and is still absent.

On account of which you were issued Show Cause Notice and was informed

= and again to collect your SCN, but failed, therefore, departmental action has been initiated

_ 2zinst you through Mr. Tassawar Igbal, ASP Cantt Nowshera. The enquiry officer after fulfillment of
22al formalities submitted his report to undersigned, i ghlighted therein that you have received your
SCN but failed to submit your reply, which seems that you are no more interested in police job and

recommended for major punishment.

Therefore, it is proposed to impose Major/Minor penalty including dismissal as

envisaged under Rules 4(b) of fhe Khyber Pakhtunkhwa Police Rules 1975.

Hence, 1, Mansoor Aman, PSP, District Police Officer Nowshera, in exercisc ol
the powers vested in me under Rules 5(3) (a) & (b) of the Khyber Pakhtunkhwa Police Rules 1975,

call upon you to Show Cause finally as to why the proposed punishment should not be awarded to you.

Your reply shall reach this office within 07 days of the receipt of this notice.

failing which, it will be presumed that you have no defense to offer.

You are at liberty to appear for personal hearing before t{;le undersigned.

&
f

, ct Police Officer,
P Nowshera.

No. /7 oA, - |

Dated_/ %, /E42019. k

—» f

P et e e . e i b e i g gttt L e . - R .. e




‘OCRDER. “
This order will dispose-off the departmental appeal preferred by Ex-

Constable Ziad Gul No. 1353 of Nowshera District Police against the order of
District Police Officer, Nowshera, whereby he was awarded major punishment of
dismissal from service vide OB No. 558 dated 16.05.2019. The appellant was
proceeded against departmenrally on the allegations that he while posted at
Police Post Bara Banda, selected for refresher course vide daily diary No. 09
dated '1‘9.312.2018, but he did not report for the said course and remained absent
without any. Ieave/pérmission of the competent authority vide daily diary No. 19
dated 25.12.2018 till date of h|s dismissal, ‘

He was |ssued Show Cause Notice and was informed time and
again to collect the same but he failed. Therefore, proper departmental enquiry

proceedings were initiated against ‘him. He was issued Charge Sheet alongwith

© Statement of Allegations and Assistant Superintendent of Police Cantt Nowshera

was nominated as Enquiry. Officer. The Enquiry Officer after fulfilling codal
formalities, submitted his findings wherein he reported that the appellant was
contacted time and again to appear before the enquiry Officer, but he failed and

remained absent, which showed that he was no more interested in Police Service™”

He recommended the appellant for major punishment-of dismissal from service.

He was issuedCFinal Show Cause Notice on 22.04.2019, but neither’

did he submit his reply nor did he assume the duty. -

- He was also provided opportunity of self defense by,s_Umowoning him
in the Orderly Room.by the. District Police Officer, Nowshera on 15 05.2019, but
ne failed to advance any cogent reasons in his deﬂfe'-'nse. Hence, he was awarded
major punishment of dismissal from service vide OB: No. 558 dated 16.05.2019.

Feeling aggrieved from the order of District Police  Officer,

Nowshera, the appellant preferred the instant appkal. He was summoned and
heard in person in Orderly Room held in this office on 20.01.2021.

‘ From the perusal of service record of the appellant, it has been

found that the allegatrons leveled against the appellant have been proved beyond

any shadow of doubt He had been earlier dismissed front service on account of

" his absence. Hénce, the very condudt of appellant’ is ‘unbecoming of a disciplined

Police Officer. Moreover the appellant approached this forum at a belated stage
wrthout advancrnq any cogent reason regarding such delay. Hence, order passed

Kl

by the competent authorttv does not warrant any mterference

e



(2

'Keeping in view the above, I, Sher Akbar, PSP S.St Regional

Police Officer, Mardan, being the appellate authority, find rio substance in the
appeal, therefore, the same is rejected and filed, being badly time barred.

' Order Announced.

ht?

Officer,
_ _ ‘ . Mardan.
No. 387 /ES,  Dated Mardan the 22 -~ 2] — 2021,

%op«/ forwarded to District Police Officer, Nowshera for information

and necessary action w/r to his office Memo:. No 63/PA dated 08.01.2021. His
-Service Record is returned hereW|th

Reg

-

(*****)

.
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L\/b /g . OFFICE OF TH

] INSPECTOR GENERAL OF POLICE
F}/ ] KHYBER PAKHTUNKHWA.
O v ' -~ Central Police Office, Peshawar.

No. S/ %/fﬁ /21, diited Peshawar the ﬂ_/ Q /2021.

To : The Regional Police ofﬁcér,
Mardan. /
-~ Subject: REVISION PETITION.
&)/ Memo: ‘
> - The Compete‘n_‘t Authority has examined and filed the revision petition submitted by'
‘Cg; . Ex-FC Ziad Gul No. 1353 of Néwshera di;trict Police against the punishment of dismissal from
.;;/\.? | service awarded by District Police Officer, Nowshera vide OB No. 558, dated 16.05.2019, being

badly time barred. .

The applicant may please be informed accgrdingly.

(SYED ANIS-UL-HASSAN)

f : Registrar,
For Inspector General of Police,
@Khyber Pakhtunkhwa, Peshawar.
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