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29.11.2017 |
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BEFORE THE KITYBER PAKIITUNKIIWA SERVICE T RIBUNAL
AT CAMP COURT D.. KIIAN

Appeal No 983/2013

Date of Instlluuon | o ... 27.05.2013
- Date of Decision . 29.11.2017 ¢
Edda Jan S/O I}d‘]l Jalal Khan, -
Ex-Sub Lngmcel Irrigation Department,

D.1.Khan, New Farhan General Slorc

N

, l*xdgah Road, ID.1.Khan.

Appellant - - 
VERSUS

The Government of Khyber PakhtunKhwa throue gh Scuc,lcuy -
Irrigation Departmcm Peshawar & 2 others.

Respondents.
Sheikh Iftikhar-ul-Hagq,

Advocate --- 'I?Qr appcllant. -

Mr. Farhaj Sikandar,

District Attorney --- lor respondents, .

MR. GUL ZEB KHAN o o MEMBER |

MR. MUHAMMAD AMINKIIAN KUNDI - MEMBLR & |
JUDGMENT

GUL_ZEB KHAN, MEMBER: - Icamod counscl ot the

appellant present. Mr. Farhaj, §1kandar District Attomcy for' the

respondents present.

Appcllant lidda Jan has ﬁlbd thc plCSCl‘lt dppCdl u/s 4 ol" lhc

s
wklig
ki




Khyber Pakhtunkhwa Service '1‘1-16113'é1"'}\'c{; 1974 whcmmthc
appellant has challenged the impugned office order dat’o’d_ 01;(59. 1999 |
wherein he has been granted selection gradc' (13-16) with inim-ediaitcf
effect insteaci of due date.

3. Learned counsel for the appellant argucd th.;:lt the appcllant W!‘dS'

appointed as Sub Lngineer in the Irrigation Department. on

15.10.1973 and nolw stands retired o'n' 28.02.2009. That the appcllant

was declared passod in the Grade “A” Sub l‘ngmcms Dcpc\rtmcntal

Al

Exanimation hcld in Dcccmbcr 1994 in all subjects (pa@scd one
éubject in 1993 and three subjects in 1995) as per ofﬁcc,ordcr-cl__apcd
14.05.1995. That pasqmg of the dcparlmcnt dppCdI was mandatoxy :

for further promotion. 1ha1 according to the gover nmcnt nouﬁcatlon

datcd 19.12.1975, 25% of thc total posts of dlplOl‘l‘ld holdu
| engineers shall be placcd in Grade-16, to be 11licd in on the deH of
seniority cum fitness and subject Lo 10 yearsn service and péssﬁg of
the prescribed departmental examination. That thq éppc’llant [’ails |
within the similarly placed persons as décidcd by this Tribunal ;'m_
appeal No. 797/2017 wherein his other collcagu'cs have laepn’
granted sclcctmg grade from the date when 1hcy bccamc cllglblc

lhat the appcllant has been allowed  selection g,mdc, wc,l»

01.09.1999, thus denymg him the bcncﬁts of sclcc,uon &,ldd(, to bc

accrued on thc due date, because in the casc of othcrs, Lhc samc
| facility has been  granted retrospectively with effect “from
completion of 10 years service and passing of departmental

examination.

That the appellant being aggricved, preferred
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depértmental app;eal on 11.02.20"13 but wasnotdccldcd 'That bcmg
the cas‘e of ﬁnanCial//perisionziry benefits, is not stopped Aby the

limitation. That the impligned order dated 01.09.1999 may be set

aside and the benefits of the sclection grade may be cxtended to the | - -

appellant with cffect from the duc date i.c the date of passing of the

departmental examination.

4. ' On the other side the District Attorncy a;‘gucd that the

appellant has joined the Department as Sub kngincer on' 1 5.07.1973

and retired from Goverﬁment Schicc w.c.f 28,.02.-'2(‘).09. l?urtlzlcr
argued thét'the af)pellant has pas$ed Grade B & A Dcpaﬁnfcnital
Examination on 05.03.199% and 14.05.1995 énd granted Sclcctibh'
Grade (B-16) on avail#bility of post with c-ffcct'from 01.99.1999.
That the gmsv;:irﬁe barred and g?antcd Sclection A(h'adp:B«
16 w.ef 01.09.1999, which he accepted and llatc.r. on, aftu
retirement, he preferred appeal to the I)epavrtmcn_t on .'l 1.02.26?13.
That th.e appeal of the appcllant was not ;:onsidc'rcd- duc to
discontinuatior} Qf the faci-litly ().'i’.lé-clcction (.}fadc' l;y.tllc i“inaincc-
Department. Hence tf)g—: mstant servicc. 'appe;égl. xAnay-»kind’ly‘'i b'cl

dismissed. | - T

5. We have heard arguments of the learned counsel for. the
appellant and District Attorney for the respondents and have gone

through the record available on file.

A

6.  According to the government notification dated '009..12.19'75,.1

twenty five percent of them total posts of diploma holder Sub-




mandatory scr|v1cc falls on 15.10.1983. IIowcvcx the  grant of

| selection gradc hdS been . madc condxtlonal wnh pd%smg of lhc,

- leﬁ to bear their own costs. File be conugncd to thc mcold 1oom

Fnginter shall b2 plaoed Tn Grade 16 1o 6 licd o basis of
'seni.ority-,cum-'ﬁtness subject to 10 ycaré and ‘passing_‘ of the
prescribed departmental examination It s pc) disputed -that;; the
appellant was appointed as gub ]*‘nginccr‘ in I.hc Imgatlon

‘Department on 15 10.1973, and the date of c,omplclmn of IO ycars
| .

departmental cxammatlon whlch the appellant has donc -as lp<:1
notification dated14.04. 1995 Hence he is clxg,lblc f01 the g g,r.:ml of |
Sclccuon (xrade w.e.f 14.05. 1995 on the andlogy of the smularly
placcd pcrson and not from immediate cffect.

7. Asa sequell to above the present appcal is- acccptcd aiui 1hc
rcspondcnt deparlmcnt is dlrcctcd to consldm hnn for thc gxcmt of.

selecuon grade with cffect from 14.05.1995 dccmdmgly Par llcs alc

NN D S D
(MUHAMMAD AMIN KHAN KUNDI) (GULL BKH?(N
MI’MBI"ZR . MEMBIR

ANNOUNCED
29.11.2017
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.| D.LKhan, New Farhan General Store,

SRS

BEFORE THE KHYBER PAKHTUNKIIWA SERVICE TRIBUNAL, -':LL'
‘ AT CAMP COURT D.LKIAN ' ‘

Appeal No. 983/2013
- Dateof Instmition . 27,052013
- Date of Decision C .. 2901.2017

. i X )
Edda Jan S/O 1 aji Jalal Khan, . |
Ex-Sub Engineer Irrigation Department,

Eidgah Road, D.I.Khan.

| . Appellant
 VERSUS

The Government of Khyber PakhtunKhwa throu gh Secrctary -
Irrigation Department, Peshawar & 2 others.

Respondents.

Sheikh Iftikhar-ul-Hag, , ‘
Advocdte -~ L'or appcllant, -
Mr. Fax;ha;i Sikandar, ; .
District Attorney ) - Forrespondents, .

MR. GUL ZEBKHAN  *  __ MEMBER
MR. MUHAMMAD AMIN KHAN KUNDI - MEMBER

- JUDGMENT -

GUL._ZER KHAN, MEMBER:

I,cafncd counsel for 'tfhc
appellant present. Mr. Farhaj, Sikandar, District Altorney for the |

respondents present.




WL

hyber Pakhtunldmwa bcrvwc “Tribunal Act, 1974 whm ein thcA
appellant has challcngcd the 1mpugncd ofﬁcc order dated 01 09 1999

vherein hc has bccn grantcd sclection gr adc (3-16) with 1mmcd1atc

effect instead of due date.

3, Learned counsel for the éppcllant argucd that thé appellant "QN"'as&
appointed as Sub Tingineer in the lIrrigation Dcpaftmént .-On'
15.10.1973 and noz’w stands retircd 611 28.02.2009. That thc appcllam
was declared passcd in the Grade “/\” Sub-lingincers Dcpdrtmcntal

| Exanimation held in Decembcr 1994 in all %ubjccts (pcmcd one

14, 05 1995. lhat pasemg of the department dppCdl was, mdnddtory

datcd 19.12. 1975 25% of the total posts of dlplomd holdm

engmeerq shall be placcd in Grade-16, to be filled in on the bdsxs of

w1th1n the 31m11ar1y placcd persons as dccxdcd by this mbundl in

appeal No. 797/2017 wherein his othcl collcagucs havc been

That the. appellant has bccn allowed  selection g,ladf. wci

4

01.09. 1999 thus denying him thc bcncﬁts of sclccuon r adc to bc

accrued on thc due date, bccausc in the casc of othms Lhc samc,

famhty has ‘been

i

.complcuon of 10 years: service and passing of dcpaltmcntdl

examination. lhat the appcllant being agg,ucvcd pxcfcu(.d

~subject in 1993 aﬁd three SUbJCCtS in 1995) as per ofﬁcc order datcd

for furthcr promouon lhat according to the govcrnmcnt nouﬁcdtlon "

seniority cum fitness and subject to 10 years service and pa:»smg of A

the prcsonbcd dcpartmcntal cxamination. lhat thc dppcllam fall |

granted sclcctmg g1adc from thc date whcn thcy bccamc chg,lblc' “

granted retrospcctwc_ly w1th cffect From
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‘departmental appeal on 1 1.qz.zo'Ti"Sii‘fG}éé“n&)t"&jé'é'ié,cdf ‘That being

the case of ﬁnancial//pcriéiona;'y bencfits, is not stopped by the

| limitation. That the i1ﬁpugned order dated- 01.09.1999 may .be set

aside and the benefits of the selection grade may bc cxtended to the

“appellant with.effect from the due date i.c the date of passiﬁg of the

“departmental examination.

4, . On thc othcr sxdc the Dl%lnct Altorncy cugucd that thc

appellant hae Jomed the Department as Sub 1 ngmcm on 15 07. 1973'

and retired frogrn Government Service w.c.f _28.02.200,9. }'urtlgc;r
argued thét the appellant has pas$éd Grade B & A Dcpayrvtm“cn%tal
Examinatioﬁ on 0'5.03’.1993. and 14.05.1995 and .gl‘antcd Sclcctlon
(xradc (B 16) on availability of post w1th cffect ﬁom 01. 09 1999 |
lhat the ag.\pcllam \j\:sﬂumc barred and grantcd Sclcctlon (nadc B3-
16 w.e.f 01.09.1999 which hc accepted  and latcr o‘n .a‘itcr_

1e11rcmcnt he preferred appcal to the I)(:pa.rtmcnt on 11 02.2013.

That thc appcdl of the dppcllant was not cons1dc1cd dm to |

discontinuation of the facility of Sclection Grade by the I¥ inancc
Department. Hence. the instant” service appeal may kindly be

dismissed.

5. We have hcard arguments of the learned counsel for : the

appéllant and District Atiprney for the rcspdndents and have gone
through the rccord available on file.

6i.. Accérding to the government notification dated 'Q9.12.1975, |




Engincer %hall be placed in (Jradc-l(i 10 be ﬁllcd on thc bam of

qcnlorlty-cum-ﬁtnc%s subJect to 10 years and pa%smg, of thc

prescmb_ed departmental exammatlon It is no disputed that'thc

dppellant was dppomtcd as Sub lngmccr in the Irngauon

Dcpartrnent on 15.10. 1973 and the date of compfcuon of 10 ycars

mdndatory service falls on 15 10 1983 IIchvcp thc_grant; o_f

selection gradé has been made conditional with passing of the
departmental chamination,‘Which the appellant has donc as .per

notification datcd14 04.1995. Hence he i 1s cligible fon the ¢ g,rant .of

Selcctlon Grade w.c.f 14.05. 1995 on the analogy of Lhc, Slmll arly

placed person and not from immediate cffect,
7. As a sequel to abovc the present appeal is accepted and thc
1cspondent department is dlrcctcd to consider him for the er dl’ll of

selection gradc with effect from 14.05.1995 accordingly. Par lle are

A leﬁ to bedr thmr own costs. 1'1lc be con31gncd to the rccord room.. -

(MUI IAMMAD AMIN K} IAN KUNI)I) -~ (GUL it B mm)
Ml*MB]‘R o MIMBLER

ANNOUNCED ' d 4 t'ure‘(-:op)‘
29112017 Certified (4.1
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29.11.2017

BEFORE THE KHYBER PAKITTUNKHWA SERVICE TRI BUNAL
AT CAMP COURT D.I.LKHAN

‘Appeal No. 983/2013

Date of Institution ... 27.05.2013
Date of Decision ... 29.11.2017
Edda Jan S/O Haji Jalal Khan, »
Ex-Sub Engineer Irrigation Department, '
D.1.Khan, New Iarhan General Store,
Eidgah Road, D.I.Khan.

Appellant’

VERSUS ,
The Government of Khyber PakhtunKhwa through Secretary
Irrigation Department, Peshawar & 2 others.

P Rcspondc.nts -
Sheikh Iftikhar-ul-Hag,
Advocate -—-  For appellant.
Mr. Tarhaj Sikandar, _
District Attorney ---  Tor respondents.
MR. GUL ZEB KHAN | | -~ MEMBER |
MR. MUHAMMAD AMIN KHAN KUNDI---  MEMBER

JUDGMENT -

GUL ZEB KHAN, MEMBIER: Learped counsel for the

appellant present. Mr. Farhaj Sikandar, District Attorney for the
. ]‘-i

respondents present. ' l

2. Appellant Edda Jan has filed the present appeal u/s 4 of the

i

|

l




26.09.2017

24:10.2017

27.11.2017

~ Appellant in- person and Mr.  Farhaj

Sikandar, District Attorney for the - respondents o
'present Appellant seeks adjournment as his counsel

is not available. Adjourned. To arguments. on
© 24.10.2017 before DB at Camp Court D.1Khan,

Mk—/%'  Member
(Executive) (Judicial) :
Camp Court D.I.LKhan

Counsel for the appellant and Mr. Farkhaj Sikandar,. Dlslrlct ‘
Attorney alongwith Mr. Muslim Din, SDO for respondents present

- Learned counsel for the appellant seeks‘adjournment. Adjoumed. To

come up for arguments on 27.11.2017 before D.B at camp Court - .
D.IKhan. o

‘ Qe
m Member

(Executive) (Judicial) :
Camp Court D.I.Khan o

Appellant in person present. Mr. .Farhaj Sikaﬁdar, Distriict‘v
Attorney for the respondents alsolpres,ent._ Due to general strike of
the Bar learned counsel for the appellant is not in dttendance_ '
today. Adjourned. To come. up for arguments on 29.11.2,017 |
before D.B at Camp Court D.I.Khan. ' |

(Gu‘lel%n} (Muhammad Anfin Khan Kundl).

Member A Member
Camp Court D.L Khan



723.05.2016 Counsel for the appellant and Mr. Farkhaj Sikandar,
GP for respondengs présent. Counsel for the appellant
requested for adjou:rnment. Adjournment granted. To come

up for arguments on 24.10.2016 at camp coyrt D.1. Khan.

' &_— : Camp'Court D.I1.Khan
Member o, :
. ; L
. 24.10.2016 ' Counsel for the appellant énd Mr. Farhaj Sikandar, Government

Pleader for the respondents present. Learned counsel for the appellant
requested for adjournment. 'Request accepted. To come pp for arguments
on 27.03.2017 before D.B at Camp Court D.LKhan.

Member
Camp Court D.I.Khan
27.03.2017 » Since tour is hereby cancelled, therefore, the case is adjourned
for the same on 24.07.2017.
' , Reader
.24.07.2017 ' Counsel for the appellant present. Mr. Farhaj Sikandar,

Diétrict Attorney for the respondents also present. Record reveals
that the original impugned order in respect of selection grade
01vm to the appellant is not available on record. The respondents
are dncctcd to produce the same on the next date of hcarmo
Notice be also issued ?o the respondents to direct the
representative to attend the court positively on the next date.

Adjourned. To come up for record and arguments on 26.09.2017

RO

e

before D.B at Camp Court ‘D‘._I.K.han'.

hh—"
(Gul Zgb - Khan) - ' (Muharﬁmad Amin Khan Kundi) "
Mghber Member ' '

Camp Court D.1. Khan
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Y 23.11.2015 ~ Counsel for the appellant and Mr. Farhaj Sikandar,
o GP for the _respdndents” present. . Since D.B for touring Bench,
" *DIKhan is" inicomplete, thierefore, case is - adjourned to -

0~ ’ - [ \/tzor érgﬁments at camp -court, D..‘I.Khan. :

MEMBER
Camp Court, D.I.Khan

S
J

.2
[N
N
<
v

Since tour Lo D.1.Khan for the month of December, 2015

has been cancelled, therclore, case is adjourned to Q9 .3, %j /,é

for the same. %’
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9852016 Counsel for the appellént and Mr. TFarhaj Sikandar, GP
for the 1fes'i50ndents present. Counsel for the appellant reqﬁestcd

tor adjournment. To come up for argiments on. 332 -5 ‘/é at

Camp Couit, D.J.Khan. |

N

D

Member Camp court, D.J.Khan
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28.4.2015 Junior to counsel for the appellant and Mr. Farhaj
Sikandar GP with Basir Ahmad, »Scnior Clerk for the
respondents present. The Bench is incomplete, therefore, case
to come up for arguments on 23.11,2015 at camp court,
D.IKhan,

MHAMBER
Camp Court, D.1.Khan
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Court of
~ Case No. Q%(B /2013 -
 [s.No. ' Date of order Orderorotherproceed'ings with signature of judge or Magistrate
Proceedings . ; i 1 ) _
1 2 3
1 +18/06/2013 The appeal of Mr. Edda Jan resubmitted today by Shaikh
- - ‘ If_tikhér-ul-Haq Advocate, may be entered in the Institution |
o 'Register and put up to the Worthy Chairman for preliminary
! v hearing. - L
t N /. » e b SN ot - ' * Y
v . ! '
% .l . . T-: & .

: 2 )7"8?? 39/} _ ThIS case is entrusted to- tourmg Bencly' D.I.Khan for
[f o prellmmary hearing to be put up there ona?g”g”/?fr/% ' -/\ .
o3| T \\

* . \
‘ -» . § .
’ A T A

'. 5” 23.9.2013 Appellant with counsel present and heard. The learned

k coupsel for the appeilant conténded that éppellant has not been
treafed in accordance with [ P t d 1
ance with law. omwisg &nﬁ memo g aa{}
: wQuld require consideration. Admlz Process fee and security be
deppsited within 10 days. Thereaﬂer notices be issued to the
i resgondents for submissi‘on of written reply
o - o e
: \.\\\‘ N on P8.10.2013 at Camp Court D.I Khan.
lettber
, L, ; - Ygmtom 13 ~ . Camp COUHbIKhan
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GOVERNMENT OF NoW P, :

IRRIGATION & f’O‘NEH. QEPARTMENT

Caiend Peshawar the 12" Junuary, 2004

. ‘ . : . . = “‘ - . ) )

t ORDER.
L : g |
. 3 - NQ. SO;E'/H" “7 "/‘7_{‘_ ’..‘:;!.".a:“ Jeenl o woon the reconniiendation of the
i Dep; ety '(u/ P,uu Oficer meifiice ! irrigation,  and. Powwer Dgpartmen:,
Py ¢ the l/u.'lo.fv.'.z- Sl Shyitneeis iy el yooaliowed: Sclection  Grade (35-73)
[ ‘ w.e.fo the date noted aguingi cach: ' - ’ ) M
o ' . :
1\ ' S.No, - LMo of SubFogiuer Date of ,qunred S) f’fﬂ”m” Grade
1 : " . . .' . '
- 7. Syed igbal Shah . ‘ 30-06-1997
i 2. C Mro Sherin Jan - . 371-071-71995
b R, M. Abdus Rabiss; ©w 03-02-1996 e
R 4. . cMeo Amanullah 04-085-7997 . e
M ,\I‘ Lot T i . . ’ )
7:’?-}“- ] 5, l‘vfi'. Earn g riullah L/ ' T 14121998 o ) .
" ! W 1 - . .u -
E’.'Iv‘ Y G, Vs Fdre/n///.ah . 07-09-1996
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All Executive. Lugineers
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Wi,

NOUA LN
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Date 2 ahove,
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In pursuance o©f ihe

fes

SLD Engmeer presently ‘posted as Sub-Divisional Cfice
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frrigation Depurtiment
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S Fhe l\ccom‘ tant General, N'WIP, Peshawar,
w2 The Chief Engineer (O&k4), irrigation Departine:... .
) 3. - The Chief Engineer (Dev), Irigalion Departmen: i« 5hawar,
oo 4 ‘The oupeuntendr..g Engireer, Project Circle o
‘Peshawar. ¢ .
. Thc Lxecut've Engineer, Project Divisicn -
o P shawar. . o
S L8 B Farid Gul, Sub-Divisional Cffices (014
Y *o - . lrrigation Schemes, Peshawar.
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RN = To i
* o The Secretary Irrigation department
) 9. Khyb‘er Pakh.tunkhwa Peshawar.
"' s+ Sub: GRANT OF SELECTION GRADE FROM RETROSPECTIVE EFFECT.
Respected Sir, . . !

T ebmit & request to your Kind good seff on the subject noted above that 14 Nos
of Sub Engineer were grénted Selection grade BPS-16 with immediate effect vide office
No. SO.(E) ir’ril4—3/9_1/1 1963-66 dated 01-09-1999 and out of which some Sut? '
Engineers filled appeal for grant of Selection BPS-16 with retrospective effect, which
were accepted by the Your good self and issued Notification SO(E) 4-3/91 dated
13-01-2004 which were much Junior to me, as | was app'oint‘ed on 15.10.1973 in Govt.
service.( ce)\aie_s XAt D ‘ "

After some Sub Engineer come up with appeal for grant of Selection grade with
'retrospective affect i.e. Mr. Farid Gul dated 02-03-2009 and Mr. Wali Jan dated 11-08-
2011 and the Court has decided tHe cases in the favour of above TWo Sub Engine‘ers. '(<V[’a A\ g

| have allowed selection grade on 01-09-1999 i/c 14-Nos sub engineer | have

e e i a4t sy

submitted application to your kind good self for grant of Selection grade with 7
retrospective ie 14-05-1995 due to | have passed (A) grade examination on 14-05-1995
A \ . o I ) A

In the light of above narrated facts, it is therefore requested to kindly grant me-
selection grade with effect from 14.05.1995.

Dated:- 11-02-2013
' ' Yours Obediently

S

\
(Edda Jan)
Ex Sub Engineer Irrigation DIKhan o
oo ' ClO Farhan General Store Eid Gah Raod ~ 77 e
' : DIKhan
f
Copy to:- : \
1- Honourable Chief Justice Peshawar High Court Peshawar for information. , \ ’/
2- The Chairman Provincial Services Tribunal KPK Peshawar.
3- The Chief Engineer irrigation Department KPK Peshawar.
~.»Tu\,
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A s
‘{ FUH . The appeall*o"f Mr. Edda Jan son"of Haji Jalal Khan Ex-Sub-Engr. Irrigation Departmerit received
. ’:’ _ today i.e. on 27.05. 2013 is incomplete on the followmg scores which is returned to the counsel for the

e . - appel!ant for completion and resubmission within’ 15 days.

1- Copy of order bearing No.19414-43 dated 14.09. 1999 mentloned in para-3 of the memo of
appeal is not attached with the appeal which may be placed on it.

2- One copy/set of the appeal alongwith annexures i.e. complete in all respect may also be
submitted with the appeal. '

- . No. é‘ g 2&\; . /ST,

-

L

, REGISTRAR ,
, * SERVICE TRIBUNAL
' KHYBER PAKHTUNKHWA
A | O EstawaR
-Shaikh Iftikharul Hag Advocate, ' -

Hihg Court Dera Ismail Khan.

”{,,}J vy,

)ZL 4/0%,11“4 Mool !and 2.
 Yemoved -'/,e'ma Mwbm;M /M

17 ebe 2013 /Jm Jk«'t?.« wt Aa))

Aelve cat-a Migh Caw
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R
BEFORE__THE SERVICEHTRIBUNALUKHYBDEEIPAKHTUNKHOWA PESHAWAR.
s,T.4 No. Q42 o3
13
Edda Jan V/S Govt of K.P.K etc.
Index.

S.No. ° Particulars of decuments. Annexure - Pages.
1. Memo and gréunds of Appeal. — / - é’
2. Relevant page of Service Book. A "‘5-"'
3. Copy of Seniority List. % order of B&C 6’ /3

Selection grade giventégduaiors
4. Copy of Departmental Appeal. ‘D ” ._/4 -
5. Wakalatnama. /
Yours Humble Petitioner.
Lo k)
Edda Jan }
through Ceunsel.
e
G T
) {Shaikh Iftikharul Haq )
Dated.24.5.2013. sadvocate High Court.
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' " Holder :Sub-Engineer (BPS-11) on 29

“Grade A& B -Eixaniixi’ziﬁoné\Qn
- . I i o -

s accordance with- Govemmcnt Notifica

t_-,'r

(11

 BEFORE THE NWFP SERVICE TRIBUNAL PESHA

Appedl fNo 797/2007

Date of mstnunon 21.07. 2007
Date of decifion - 02. 03. 2009

S

..............

1. Secretary to Govt:lof N.W.F.P Imga,lon Department Peshawar

2. Chief Ex ngineer (G) &M) Irrigation Department Peshawal

3. Amanullah Khan SDO Irrigation S
‘4, Fatehullah SDO Bannu Kanal Divis

5

6

5. Abdur Rahim Kha%n, SDO Small Irri

.. Farmantllah Khan; SDO Small Dani¢;organ-Peshawar................ (Respondents)

|

’

;.

. -"App[cal -U/S 4' of the NWFP Serv Trlbunals Act 1974 agalnst the Order dated
23.6.2007 whereby the departmental appeal dated 6.3.2007 -of the appellant for
the a.nt_ dauonE of Selection. Grade;,\.BPS -16) w.e.£130.5.1995 was:rejected.

i
!

M. I] az Anwar, Advocqte ................ ! O B .......... For appellant.
Mr. Ghulam Mustafa; A GP....... RIS T For respondents, 1&2.

i
I

1

" MR.ABDUL JALIL i ...oooooooo..... i MEMBER.

"SYED MANZOOR ALI SHAH. ... b wveiiin. . .MEMBER.

@M

ABDUL JALIL MEMBER = ~Thls ‘appeal has been filed by the appellant

‘ ~.agamst theforder dated 23.6.2007 whereby his: departmental appeal dated 6:3.2007 for

J

o .., the granl of ante-date Selection Grade (]BPS 16) w.e.f 30.5:1995 was rejected. I-Ie has

-prayed- thag the_- impugned order may aried/modified/set aside and the respondents

-« be -directéd to.allowjthe appellant Selection Grade BPS-16 w.e.f 30.5.1995 with aﬂ

i
2. Bri:é:f facts of the case are that the appellant wasiinitially appointed as Diploma

- arrears‘andibenefits.: | . i

985. The appellant passed the departmental

13.1991 and 14.5.1995 respectively. These

-;'l-:ex-air}-inzi{igns-‘ wére ‘.-inaﬁélétdry Aor. further promotion to the next- higher post. In
::n datéd--9 12 1975, 25% of ‘the total posts of

Dlploma Holder: Englneexs shall be pl iced in Gr’xde 16, These posts: shall be filled on




P

f“

¢
'

!

~ the basis of senic nty-cum—ﬁtness and sub)ect ﬁo 10 years services and’passing of the

Et'

prescribed departmental exammatlons The appellant was accoridmgly allowed selection

grade vide order dated 1.9:1

$

]
prepared not on

selection grade in BPS~16

challenging the wrong ﬁxat

the meantime respondent d

ip'

999 with 1mmed1ate effect. In the n‘teantlme semortty list of

/:.

~ the Sub- Engmeers was crreulated vide order; nglated 31.12, 2002 The seniority list was

’Ai

the basis ;of initial regular aﬁ})omtment but on the basis of grant of

The appellant th filed service appeal No 611/2004

on of seniority. The same was allowed by this Tribunal. In
1;4
cpartment allowed% iselection grade-16 to different officials

retrospectively whlle in his case the appellant \R'as given selection grade with immediate

effect. Thus he was denied

i
due date as in thejcase of ot

: l
. effect from the date of com

{

the benefit to be a‘%erued by giving selection grade on the
hers who have beei;;‘fgiven selection grade with retrospective
)

pletion of 10 year;s'.:‘;”Service and passing of the departmental

éxamination.’ The appellair'tt also submi'ttedfa representatwn dated 6.3. 7007 and

¢l- . t

s thereafter, also submitted feminder, however; ,ﬂt was: finally regretted vide letter dated

23.7.2007, communicated tq

submltted wrltten; reply, con

- 4, Argumentls heard -an

' S'upr‘érne Court of Pakistar

department that the : same I

.

 the. date of cor’npletlon:

exaxﬁinations,' hence -the sa1
‘well. Since the appéllant bej

demal of that benefit is- d

!
5. - The‘learned counsel‘

the appellant on 2@7 2007 Hence:the instant appeal.
l

3. The respondents we[re summoned. They appeared though their representatlves

("

tested the appeal- and denied the clalm of the appellant

i
,,,,,

i record perused

for the appellant argued that the Tribunal has in identical °
Iv

“ cases allowed thd benefit olf Grant of Selectldn Grade BPS-16 to the employees from

.ﬂ

of 10 years senpce and passing of the departmental
i
me needs to be 1rr1plemented in favour of the appellant as
ali

ing deserves to belallowed the benefit as allowed to others,

i
HI

iscriminatory and’} t’attract violation of Article 25 of the

i

e
Consntuuon of the Islam1c Repubhc of Paknstan 1973. The objection of the respondent

, * i .
Pakistan is mlsc!oncewed- and riot correct.

[
t

..,
¥

matter is pendmga before the Honible Supreme Court of

\{L'

he matter pending before the Hon’ble”
~ tl

is completely a- ?lfferent matter, pertaining to semorxty, _

{ hence there is no legal 1mped1ment in the gran(l of monetary benefit. He prayed that the

appeal may be accepted. ‘

|

1
gt
-“‘



6. The leam'ed AGP argued that the appe%l has not been filed within the preseribed
d ’ "'li(
/ . time limit, therefore, is no'r maintainable. Thexappellant cannot claim the benefit of the

......

" cases decided afterwards.; i The appellant canno”h claim benefit J)n the basis of subsequent

. ] [ I ‘
\ I ' . . . »

T e decision of similar nature cases. The respondéé,mt Department’s $ objection 1s quite correct

g

iSupreme Count of Pakistan. Because the

. regarding the matter beingv pending before thl
eppellant'being.;a Sub Eng ineer. (B-11) couldi.;%ot claim mter-se- seniority amongst those

serving as Offi ’:iating Assistant Engineers (B%l 6) which is a separate cadre according to

' the existing rL'les. The 52 ppellant has no cgs,e at al}, to be adjudlcated upon by this
9

i Tribunal. He p!rayed that 'the appeal may be’ dﬁasmxssed

“»f

M Y ‘/ The Tl"ibunal ol;sferves that the claim v:;of the appellant is based on bonafide. The

"
app‘ellant hasibeen dlscnmmated as Jumorgﬂ him have been granted selection grade

E
“with retrospective effect while in his casgs; selection grade has been allowed with

immediate effect, thustdcprwed him of monetary benefit: Notwuhstandmg he complted
i 10 ycars serv1ce andiéluahﬁed departmenlal examination in 1991 and completed 10

\‘ ;

years servxce reqmred for granting selectlomnjgrade The appellant was allowed selection

il N . ,
i .gracle on 1.9.1999° W1th immediate effect. @ut the same has been modified vide order
dated 13.1 2004 to other employees and lth&S given effect from the daté when they

: passed depa'rtmental examination and completed 10 years service. The arguments of the -

' I respondents’ that those who had made appltcanons/appeals at the relevant time, they
]

. A were allowied the seléction grade with ret{ospectwe effect, is not tenable because the

§
respondents when processmg the case oﬁltgrant of selection grade- should have itself

acted in accordance with law because the ,relevant record. of its employee was before

 them, the appellant ‘cannot be blamed for xthe in-action arid discriminatory treatment of

-ll

the - department. Though the private r;spondents were arrayed- in the- panel -of

l
respondents on their application, but in faot they cannot be allowed to resist the grant-of

" selection grade to the -appellant retrospeehvely when ihey themselves were gwen the

same beneﬁts w1th retrospective effec'tii‘: When the grant of -selection grade from

4

i | tie
l . . retrospective date is permissible to the added respondents, how it can be argued that it is

not pernlissible.to' the appellant. This Tllbtlnal has vide appeal No. 531/2001 allowed

#od

TN EHTRANTIR P TR

P 101 ST L



!
judgments andi having si

_ decided on 6.6.2007 he. i 1s

-+ barred by timeland that th

_continuous cause of act

Engineers of Works and-

quite rightly relied upon

:'j‘.[;:‘
g,‘u.
)u H

sk

\‘I'l

. ﬁve identical appeals v1de judgment and*"order dated 66 2007, whereby the Sub

lr»

Servmes Department were allowed selection grade from the
rr”l i

-date they became eligible under the rules.: l"he learned Counsel for the appellant has

the observation oﬁthe Hon’ble Supreme Court of Pakistan
,:c

wherein it was held that;fif the Service Tnbunal or Supreme Court decides a point of

. [
. law relating to the terms

of service of a cwi servant which cover not only the case of

x\..-

civil servant who lltlgated but also of other %(ml servants, who may have not taken any

’4

legal prqceedmgs, in such a case; the dlctz}ﬁ'gs and rules of good governance. demands

!
other civil Serv;ants, who

to approach thi'a Service

followed by th? august 81

B
' ik,

. that the beneﬁt;s of such_,‘j‘udgment by Servi:é:é Tribunal/"Supreme Court be extended to

R T .
may not be partlesito the litigation instead of Compcllmg them

Tribunal or other gorums” This view has been consistently
{3

ipreme Court of Pdklstan in the cases reported in SCMR 1996

page 1185, PILD 2004,50 77, and 2005 SCMR 499. Getting w1sdom from these

imilar case of the appellant to those of Appeal No.531/2001

. ,h:.

also entitled Lo sxrm,lar treatment. The respondcnts have raised
' ':H

the 6bjection ‘that the appeal as well as the.ﬁﬁepartmental appeal of the appellant were

grade is in fact' a grant

appeilant came to know

e order dated 1.9: 1\999 was not challenged in time and that the

‘appellant cannot be allow{'ed to challenge nibelatedly The matter of grant of selection

of monitary benqﬂts and extension of pay scale, thus is a
JJ
on. Moreover, thc departmental appeal was filed when.the

1 e

w‘
about the grant oﬁ«selectlon grade to most of the employees

\ W1th ~retr'ospec‘tive dé\te jand the Judgment of this Tribunal decided on 6.6.2007, the

A departrnental ;ppeal of" tbe appellant was r.p,phed not on the point of limitation but on
b

it i
merit. The superior COUlt’fS have in the following cases reported in 2007 PLC (CS) Page

}5‘

194, 2000 PLE (Civil Sefrvwes) page 1240 ?NLR 2002 Service page 170, held that the

-\: b4,

courts -are always very lénient regarding qpqstlon of limitation in the extension of pay

scale/pay matter, because

gr
S,

g - . 1 . ’
the matter of paylis a continuous:cause/recurring loss. In the

o _
instant case the appellant is suffering continuous loss for the non grant of increments
i t e

w.e.f 1999. Reference can be made to casegifteported in PLC 1996 (Civil Service) Page

832 PLC 1986 (Civil Serv1ce) page 66 and,2005 PLC (Civil Service) page 1439. Even




‘“ |

its employee

instant appeal! Much strf
august Supreme Court o
I

the record of that case 1

- l
bearing on thcl, merit of t

The matter blefore the;

" AT
\ s
A IR /g

4
otherwnsc, theI respondents department havgfltself meted out discriminatory freatment to

AV"

1 . .
and not aicted in accordanggz with law cannot be allowed to raise the

¥4
4

. ot . i o oo . i X
question of limitation, because due to themz@;n action the appellant was forced to filed-the-

o o
>ss of the respond‘é;iits was on the pT‘sndency of a case before the
i “

f Pakistan betweenl]the same parnes however while consulting

t transpired that tlge judgment in thlS case would be havmg no

o4 l

he case, pending’ before the august:Supreme Court of Pakistan,
F

apex court pertams to the determination of $eniority of the

employees where the Supreme Court weuld decide that-whether seniority is to be

granted from! the grar{t

¥
bif
of selection gra;se or from the date of régular promotion,

l n

therefore this tcase cannot be kept pending): l’gll the decision of the case of seniority.

.8. For what has be

order dated 23.6:2007 is
r

the date when
* H

he beconlle eligible under cthe'rules ie. 30. 5 1995 on the analogy order

r.,
en discussed abowe the appeal is accepted and the 1mpugned

set aside. The appellant shall be granted selection grade from

L‘

-

«t""_
= dated 13.1.2004 allowed to srmllarly plaoed employees The appeliant will also -

Centitled to anhual increr

4

granting monetary benefi

order and has

decided by llrie Hon’ble

n'

nents etc. The deglslonnm this appeal is to the extent of only

. \

its to the appellanf denied to the appellant vide the impughed

nothing,wnth the pendmg«'appeal pertammg to seniority which will be

Supreme Court é}}Paklstan The parties are, however left to
I 11

. bear their'owrfr costs. Fl]f‘ be consigned to “the record.
!

, l
ANNOUNCED. !*{
. .e‘ 2
. (SYED MANZ() R ALI SHAH) (ABDUL JALIL)

MEMBER.

.....

®rgom.. .. “".';‘f
Bewe of coppiy—
B of mavlm}!'" ,j
s oy 4‘&07 o/ mr-74
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Re

BEFORE THE BERVICE TRIBUNAL K.P.K. PESHAWAR.

suAve. 98D oons

Bdda ‘Jah 8/0 Haji Jalal Khan w
Ex-Sub Englneer Irrigation Deptt: i #e 22

D I.Khan New Farhan General Store %&z

Appellant.

v/5

1. Govt of K.ﬁ.K through Secretary ifrigation Deptts:
Peshawar. o

2. Secretary Finance Go&t of K.P,K. Peshawar.

3., Chief Engineér {(0&M) Irrigation Deptt :KPK Peshawar.

Respondents.

SERVICE APPEAL UNDER SECTION 4 OF KHYBER

PAKHTUNKHOWA SERVICE TRIBUNAL ACT..

) -
PRAYER.

P

l%é( & "ON ACCEPTANCE OF THE INSTANT APPEAL THE SELECTICN

/j;\J*M"

GRADE BPS 16 MAY KINDLY BE GRANTED. TO THE
~APPELIANT W.E.FROM 14.5.4995 VWHEREIN THE
APPELLANT  HAS PASSED 'A' GRATE DEPARTMENTAL

EXAMINATION,



Y}; B

Respectfully Sheweth.

1. That the Appellant was appointed as Sub Engineer:
on 15.10.197% in Irrigation Department and had
‘been retired on 28.2.2009. The relevant page of

the Service Book is enclosed as Annexure -—-A

2 That the Appellefit had passed "A" grade Departmental
Examination on 14.5.1995 and deserve /rightfull for
Selection grade B.P.S 16 w.e.f. 14.5.1995 .Copy of

the Seniority list 1s attached as Annexure B.

3. That Ehe - Respondent autherities granted Selection
grade BPS 16 to Appellant.vide letter No.19414-43
datved.14.9.1999 w.e.f. 1.9.1999 and latercn the
Respondent authorities granted the Selection grade
BPS 16 to some other Colleagues of the -Appellant
with retrospective effect and vide an other ﬁotification
bearing No.SO(E)IRR/4-3BPC dated.14.11.2009 a few
‘colleagues of thelApPellant who were also junior to

(,,JP\\,}J ii ) Appellant _have granted selection grade BPS 16 w;e.f.,}\ 4
.

5

50 5.1995. Ceplps of lotter/Notlflcatlon are enclosed. .

as Annexure C. " f‘lfgj

That gsathggﬁﬁpemtant has been not allowed selectigﬁfn

grage Wee.fo 14.5.1995 .Thus the Appellant being aggrieved

person appreach /preferred departmental appeal on

[P
b

11.2.2013 but ne response so fars® received to appellant.

PR

Thus the Appellant humbly approach this Hon'ble Eri@pnal"

P




G

- B

through instant Service Appeal inter alia on the following

- grounds. Copy of Departmental Appeal/representation is éncloséé

as Annexure P

}

GROUN

1.

e

DS.
That 1t is the legal rights of the Appellant to grent

Selection grade BPS 16 from the date of 14.5.1995 on

the date of which the Appellant passed the Department

"A" grade examination.

That éccording the principal of law and service policy
" the Appellgnt is rightfull /deserve seléction grade

BPS w;e.f.14.5.1995 .But the Respondent authotities’

deprived the Abpellant from grantingISelectioﬁ grade

W.ecfo ,‘4050‘1995"

- That Junior to the Appellant have been granted seleptioq “
grade with retrospective effect from 20.5.1995 but

the Appellént have been ignored /deprived from the

said.

. That the act and omission of the Respsndent authorities

-,ﬂangvagainstVlaw_,wfact-.andwéﬂﬁéﬁﬁpi@anaﬁﬁ with esta

code sand policy of rules regulation.

'?hat the Counsel of the Appellant may kindly be allowed
to raise additienal grounds during course of hearing-

of the @ppeal.



K\.

-4-

In wake of submissions made above it is humbly
prayed that on acceptance of the instant appeal the
hLppellant may kindly be granted Selection grade w.e.f.

14.5.1995 which is the due right of the Appellant.

Yours Humble Appellant.

I9da Jan

throuch Counsel.

Uated.24.5.20’1 50 [l
. haikh Iftmkhar'ﬁ“ Haq )

Advocate High Court.

Affidavit.

. ' ( év( K/Lﬁwd :
I,Idda Jan S/0 k{ﬁ/ﬂ Cf;lz R/C D,I.Khan do hereby

solemnly affirm and declare on oath that the contents
of the Appeal are true and correct to the best of my

knowledge and belief and that nothing has been concealed

Béponent.

from this Hon'ble Tribunal.
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1 12 .13 . 14 15
AR * , ' LEAVE
:5' *} Roason A.ISignature off Name | Ajqcation of periods of leave Signaturo of tho ?:;i?cn;fut%
. tarmination . on average pay. upto four ' = h .
(suchas | M° Headof fand | nyonths(or carned leave not hoad of tho ”‘ég‘::::g”;fr
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,

PESHAWAR
SERVICE APPEAL NO. l \ 6?7 / /2016
NZowm
Dr. Abdul Hameed Khan. . ......... .. ... .. APPELLANT

..VERSUS...

D.G, Health Services & others. . .......... | RESPONDENTS
I NDEX
DESCRIPTION OF DOCUMENTS - ANNEX

¥ 1.. ‘| Service Appeal 1-3
<2, % | Affidavit 4
.37+ Condonation Application & Affidavit S-7
_#4.. ~ | Suspension Application & Affidavit 8-10
435, Addresses of the Parties 11
"¢6.%"| Copy of Order A 2
-&7¢| Copy of Order dated 16.06.2016 B /3
w87 ™| Copy of Departmental Appeal C /Y
= .9. 5| Copy of Order dated 17.11.2016 D /5
=10%%| Copy of Letter dated 04.12.2013 E /b
£ 11%Y) Copy of Office Order dated 22.09.2014 F /7
}ﬁil'?:—“‘-i.z Copies of Office Orders dated 17.03.2016 G&H |/8-/%
r#13.¥| Copy of Office Order dated 30.09.2016 I 20
b#14% X Wakalatnama 2

APPELLANT

THROUGH

MiaN W WBorLan KAKARHEL

SENIOR ADVOCATE

SUPREME COURT OF PAKISTAN

&

DATED: 29.11.2016 ADVOCATE HIGH COURT

KAKAKHEL LAW ASSOCIATES
(ADVOCATES & LEGAL CONSULTANTS)
36-C, 2% FLOOR CANTONMENT PLAZA,
SADDAR ROAD, PESHAWAR.

CELL: 0334-4440744 0333-9167424
WEB: WWW,KAKAKHELLAW.COM
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BEFORE THE NWFP SERVICE TRIBUNAL PESHA YA

|
Appeal No.797/2007i

Date of institution - 21.07.2007
Date of decision - 02.03.:2009

Fareed Gul (Sub Engineer), Mechanical Imganon D1v151on N.W.F.P Peshawar
' (Appellant)

..................................................................................

VERSUS |

Secretary to Govt: of N.W.F.P Irrigation Department Peshawar.
Chief Engineer (O &M) Irrigation Department Peshawar.
Amanullah Khan SDO, Irrigation SUB. Division Swat.
Fatehullah SDO Bannu Kanal Division Bannu. ’
Abdur Rahim Khan, SDO Small Irrigation Scheme, Peshawar.
Farmanullah Khan, SDO Small Dame organ-Peshawar................ (Respondents)
P
|
- i
Appeal U/S 4 of the NWFP Service Tribunals Act 1974 against the Order dated
23.6.2007 whereby the departmental appeal dated 6.3.2007 of the appellant for
the ante dation of Selection Grade (BPS-16) w.e.f30.5.1995 was rejected.

DLW

Mr. [jaz Anwar, Advocate..........ccooiiiiinnns e .............. For appellant.
Mr.Ghulam Mustafa, A.G.P...............0 SOOI : ............. For respondents, 1&2.
MR. ABDUL JALIL.......ocorvircnn) Y +vo....MEMBER.
SYED MANZOOR ALI SHAH. ..o, ; ........... MEMBER.
SN |
}UDGMENT ’ '
: i

ABDUL TALIL MEMBER - Thxs appeal has been filed by the appellant

1 | | ) ‘ J,

a‘gamst the ordet dated 23, i6 2007 Whereby hlS departmental appeal dated 6.3.2007 for
3 | ’
- | t
: the grant of ante- date Selectlon Grade’ (BPS -16) w.e, f 30. 5 1995 was rejected ‘He has
1 1 v . I .'

! ! “ b

prayed that the 1mpugned order may be’ vaued/mod1ﬁed/set aside and the Irespondents
I | | '

bc dnected to allow the appellam Selecnon Grade | BPS ‘6 w.e.f 30.5. 1995 with all
1 £, ; J' . I ;
. , : ;

arrears and benefits. '1 - | : ' ‘i i b o
I ll l . i | f ! ! .
2. Bnef facts of the case are that the appellant was m1t1a11y appomted as D:ploma

Holder Sub Engmeer (BPS I1) on 29.5.1985. The appellant passed - the departmental

Grade A & B Exammatlons on 5.: 1991 and 145 1995 respectlvely These
? examinations were mandatory for further pmmonon to the next hlghcr post. In
" accordance with Government Noliﬁcatlon dated 9.12.1975, 25% of the total posts of

Diploma Holder Engineers shall be plaeed in Gradei—16. These posts shall be filled on

eyt e . —— e oo
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the basis of seniority-cum-fitness and subject‘}tﬂo 10 years services and passing of the

prescribed departmental examinations. The appellant was accordlngly allowed selection
|
grade vide order dated 1.9.1999 with unmedlate effect. In'the meantime semonty list of

the Sub- Engineers was circulated vide order d,ated 31.12.2002. The seniority list was
|

prepared not on the basis of initial regular appomtment but on the basis of grant of
selection grade in BPS-16. The appellant had filed service appeal No 611/2004

challenging the wrong ﬁxation of seniority. Tlte same was allowed by this Tribunal. In
| ; |
the rneantlme respondent deparltment allowed “selection grade-16 to d1fferent officials
; , S ;
retrospectrvely while i 1n his case, the appellant was g1ven s|e1ect10n grade with 1mmed1ate
|

4 g |
effect Thus he was demed the beneﬁt to be accrued by. gwmg selection. grade on the

due date as in the case‘ of vothersi v;/llo have been grven selectron grade with retrospectrve
effect from the date of completlron of 10 years “service and passmg of the depa|rtmental
e\ammatron| The appellant also submitted ‘a representatmn dated 6 3. 2007 and ‘ ’l
thereafter, also subnntted 1em1111der however 1t was ﬁnally regretted vrde let’ler dated i

| . i l I
23.7.2007, eommumcated to the appellant on 26. 7.2007. Hence the instant appeal |

3. The 1cspondcnts were summoued "lhey appeared though their representatwes |

submitted written reply, contested the appeal and denied ‘lthe claim of the appellant.
!
4, Arguments heard and record perused. i
|
5. The learned counsel for the appellant argued that the Tribunal has in identical

l

cases allowed the benefit of Grant of Selection Grade l:SPS-16 to the employees from

the date of completion of 10 years service and ypassing of the departmental
o | !
examinations, hence the same needs to be implemented in favour of the appellant as

ll Since the appellant being deserves to be allowed the benefit as allowed to others,

N ., denial of that benefit is drscrunrnatory and “attract |vrolat10n of Article 25 of the

L \\- :'2
\Z \TJ}J Constitution of the Islamic Republic of Pakrstan 1973. The objection of the respondent

i department that the same matter is pending before the Hon’ble Supreme Court of
F

Pakistan is misconceived and not correct. Thc rnatter pending before the Hon’ble

Sup:emc Court of Pakistan is complctcly a drfferent matter, pertaining to semorrty,

‘ |
hence there is no legal impediment in the grant of monetary benefit. He prayed that the

i

appeal may be accepted.

1
i
t
[
L
{
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6. The learned AGP argued that the appe‘éll has not been filed within the prescribed

time limit, therefore, is not maintainable. 'l'he.QEappellal';t cannot claim the benefit of the

cases decided afterwards. The appellant cannot claim benefit on the basis of subsequent
:

decision of similar nature cases. The respondent Department s objection is quite correct

regarding the matier being pending before the Suprerne Court of Pakistan. Because the

appellant being a Sub Engineer (B-11) could not claim inter-se- seniority amongst those

serving as Officiating Assistant Engineers (B-16) which is a separate cadre according to

the existing rules. The appellant has no case, at all, to be adjudicated upon by this

Tribunal. He prayed that the appeal may be dismissed.

7. The Triburial observes that the clalm:';of the appellant is based on bonafide. The

appellant has been discrimin'ated as Junior to him have been granted selection grade

wnh renospectwe effect wh1le in his case selectxon'grade has been allowed with
irnmedi'lte effect, thlilS depnve;d him of monetarg benef?t Nojcw1thstandmg he complted
10 years service and quahﬁed departmental e>lam1nat10n 1r|1 1991 and’ completed 10
yee‘us service reqmred for grlantlng selectio} n gra;le The appellant was allowec]l selection

grade on 1.9.1999 W1th 1mmed1ate effect. But the sa.me has been modified v1de order

dated 13.1. 2004 to othel cmployecs and it was gwen effect from the date when they i
| i . ; l '
- passed departmental exammatlon and com pleted 10 years serv1ce The arguments of ‘lche .:
il . '
|
1espondents that those who had made apphcatlons/appeals at the relevant! tlme tlley

r 5 4

were allowed the selection grade with retrospec’uve effect is not tenable because the -

VTN respondents when processing the case of 'grant of selecuon grade should have itself:
- " _ i

acted in accordance with law because the relevant re'cord.of its employee was before

¢ them, the appellant cannot be blamed for the mﬁactio'n and discriminatory treatment of

the department. - Though the private respondents 'were arrayed in the panel of

I

respondents on their application, but in fact they cannpt be allowed to resist the grantof

selection grade to the appellant retrospeetively whet: they themselves were given the

same benefits with retrospective effect. When the grant of selection grade from
1

retrospective date is permissible to the added IGSpondents how it can be argued that it is

not permissible to the appellant. This Tribunal has Vlde appeal No. 531/2001 allowed
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~ five identical appeals vide judgment and -order dated 6.6.2007, whereby the Sub

Engineers of Works and Services Departmebt were allowed seleclion grade from the
date they became eligible under the rules. :l:"he learnecl .Counsel for the appellant has
quite rightly relied upon the observation of the Hon’lble Supreme Court of Pakistan
whereinlt was held that “if the Service Tribunal or Su?preme Court decides a point of

law relating to the terms of service of a civil servant which cover not only the case of
l

civil servant who ht1gated but also of other cw11 servants, who may have not taken any

legal proceedmgs, in such a case, the drctates and rules of good governance, demands

. that the benefits of such judgment by Serv1ce_ Tribunal/ Supreme Court be extended to

|
other civil Servants, who may not be parties to the litiga:.tion instead of compelling them
y | ' ‘
to approach the Service Tribunal or other forums”. This view has been consistently
|
followed by the august Supreme Court of Pakistan in the cases reported in SCMR 1996
|

page 1185, PLD 2004 SC 77, and 2005 ‘SCMR 49:95 Getting wisdom from these
judgments and having similar case of the ’appcllaqt to those of Appeal No.531/2001

decided on 6.6.2007 he.is also entitled 0 snmlar treatment The respondents have raised

the objectlon that the appeal as well as the departmental appeal of the appellant were
|

‘ barred by time and that the order dated 1.9. I 999 was not challenged in time and that the

appellant cannot be allowed to challenge it belatedly The matter of grant of selection

i
: ) '

crrade IS in fact a grant of momtary beneﬁts and extensmn of pay scale, thus is a

l | | I

contmuous cause of actlon Moreover the departmental appeal was ﬁled when the

| 1 ' i H

appellant came to know about the grant| of. selectlon grade to most of the. employees
| ' I

:.‘. with 1etrospect1ve date a11&|t11e judgment of ‘this Trxbunal dec1ded on 6 6 2007, the

! |

B departmental appeal of the appellant was rephed not ' on the point of llmrtatlou but on

|
merit. The superior courts have in the fo lowmg cases reported in 2007 PLC (CS) Page

194, 2000 PLC (Civil Serv1ces) page 1240, NLR 2002 Serv1ce page 170, held that the

courts are always very lement regarding questlon of hmltatlon in the extension of pay

~

scale/pay matter, because the mattel of pay is a contmuous cause/recurring loss. In the

instant case the appellant is suffering continuous losfs for the non grant of increments
| _
w.e.f 1999. Reference can be made to cases reported iin PLC 1996 (Civil Service) Page

832, PLC 1986 (Civil Service) page 66 and 2005 PLC (Civil Service) page 1439. Even
|
|

o -~ 4 6rky
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otherwise, the rt:spondents department have itself meted out discriminatory treatment to

i

its employee and not ac:jed in accordanee with law i:can.not be allowed to raise the
question of limitation, because due to their in action the appellant was forced to filed the
instant eppeal Much stress of the respondents was on %he pendency of a case before the
august Supreme Court of Pakistan betweer-l' the same partles however while consulting
the record of that case it transpired that the Judgment'm this case would be havmg no

The matter before the apex court pertains to the determmatlon of seniority of the

‘ |
employees where the Supreme Court would decide; that whether seniority is to be

granted from the grant of selection grade or fromi the date of regular promotion,

 therefore this case cannot be kept pending till the decision of the case of seniority. .

8. For what has been discussed above the appejal is accepted and the impugned

: 1
order dated 23.6.2007 is set aside. The appellant shall be granted selection grade from

. !
the date when he become eligible under the rules i.e. 30.5.1995 on the analogy order
I

dated 13.1.2004 allowed to similarly placed employees The appellant will also

entitled to annual mcrements etc. The de01310n in thls appeal is to the extent of only

|

granting monetary benefits to the appellant denied to the appellant vide the impugned
{
!

order and has nothing with the pending appeal pertaining to seniority which will be

decided by the Hon’ble Supreme Court of Pakistan; The parties are, however, left to

|
bear their own costs. File be consigned to thie record.

ANNOUNCED. |
2.3.2009. 0/ : ;.
| LA . ,4// —
* (SYED MANZOOR ALISHAH) . (ABDUL JALIL)
MEMBER. S MEMBER.
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bearing on the merit of the case, pending before the august Supreme Court of Pakistan. -
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. KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No 10 /ST

Dated 02 /01/2018

To
The Chief Engineer (‘@'&E‘\) Irrigation Department,
Government of Khyber Pakhtunkhwa,
Peshawar. :

Subject: JUDGEMENT IN APPEAL NO. 983/13, MR.EDDA JAN

Iiam directed to forward herewith a certified copy of Judgment dated
29/11/2017 passed by this Tribunal on the above subject for strict compliance.

Encl: As abové

|

l | \
i

t

" .

i .

\

REGISTR

,, KHYBER PAKHTUNKHWA it
i SERVICE TRIBUNAL 4

| | f &/ PESHAWAR.
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