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309Abbas All v. Executive En^ncer 
(Ch. Hasan Nawaz, Member)

as also order of dismissal from service suffering from irregularitiM giving to 
„ the root of the maltcr—Impugned order of removal from service was, thus, a 

outViiy in the eye of law—No limitation against a void order—Appeal was 
coinpclent in circumstances, [p. 311

Civil Services. 1993;’ 1993308.(

under wdiich.the concerned person claims to hold that office. There 
BO other ^wer which is conferred by this clause off the High Court, If ̂  
after necessary mquiry the Hi^ Court comes to the conclusion tl^' 
the respondent before it docs not have the lawful authority to occupy 
that' office the High'Court can make a declaration to that effect . 
whereupon the .office so held becomes vacant The Supreme Court of; 
Pakistan held in Masudul Hassan v. Khadim Hussain and another/ 
PLD 1963 SC 203 that power of graaling relief in proceedings of quo; 
warranto arc confuied ... ^

(a) issuing an injunction to a person holding the office not to act therttB,"r--=

i.'

■ /(b) Ovil Service—

—Dismissal from service—Impugned order of dismissal dated 11-1-1987 
showed that civil servant .was dLsmUsed from service with effect from 
mi-1985, the.dale on which he was alleged to have absented himself from 
duty without leave—Validity—No executive order could be made to operate 
with retrospective effect—Order of dismissal could.be made to operate with 
effect from.. 11-1-1987, when it was passed by compclcnl Authority—Impugned 
order had brou^t about a material irregularity which could not be rectified—

? Order of wa.v therefore, not warranted by law, [p. 3111 B

(c) West Pakistan Water and Power Development Authority Employees 
(Effioency and Discipline) Rules, 1978-;- •

—Rr. 5 & 8—Provisions of R. 8(b), Government Servants (Efficiency and 
Discipline) Rules, 1973 pressed into service in dismissing civil servant— 
Validity—Nothing was brought on record to show that h was not reasonably 
praaicablc to civil servant opportunity of showing cause against proposed' 
aciiiai—Civil servant having rejoined office on 28-12-1986, he could easily, b^* 
iffordcd opportunity to show cause against his dismissal irom .service-- 
Proccdurc adopted by competent Authority being full of material irrcgulariiici;;

could not be defended especially when dvil servant was not provided 
*ith opportunity to defend himself, (pp. 311,312,313} C, D & E

Id) .Service Tribunals Act (LXX of 1973)—

—S. 4—Appeal—Dismissal from service—No opportunity to defend himself 
provided to dvil servant against proposed action—Procedure adopted by 
competent Authority in pa^^ing order of <fismL<»al suffered from material 
rrcgularitics—Order of dismissal was set aside with option to respondent 
Gorily to proceed afresh against dvil servant in accordance with Jaw.. 
ip-3UlE

and
■ '

:• (b) where necessary, to declare the office to be vacant.

There is nothing in stdvdanse (ii) from which the High Court may 
derive the authority to travel beyond the limits as enundated above.-\

Even otherwise, the aforesaid direction given by the High Court - 
amounts to posting of a particular dvil servant to the post of the Divisional 
Forest Officer Muzaffarabad for which the necessary authority does not vest ia|£- 
the Hi^ Court or this Court Consequently, the portion of the order of the 
High Court reproduced above shall stand vacated.

With the modification above'wc uqu no loice in ibis apped .
and order its dl^ais^

AA./352/S.C

r *
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Appeal dismisseL ’
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[Federal Service Tribunal)

Before Ch. Hasan Nawaz and Muhammad Ismail, Members 

ABBAS AU

;2t^‘

■«.

Mian Ntahmood Hussain for Appellant 
Sb. Afeaal Ahmad Qureshi for Respemdents.

Date of hearing: 5lh May, 1992.

versus

THE EXECUTIVE ENGINEER (E) WAPDA, LAHORE and another "I 

wUbI No. 349(L) of 1988,.dedded on 5ib May, 1991 

j) Service Tribunals Act (LXX of 1973)—

i
t y

JUDCMENl• -r.
• CH^ HASAN NAWAZ (MEMBER).—The appellant who was servi^ 

^^*^lhe respondents as a Telephonist was dismissed; from service in^.■^_.S.4—Appcal--Umilalion—Condonation of delay—Disdplinary procecdii#
- \ ■
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consequence of ^plinaiy proceedings on 11-1-19S7 with the foBowing Office 
Order:-- - ^rr:j ;-:.T'/'J:..-rii-^-.-r.::..-'

•?: . Abbas Ali v. Executive Engineer 
(Ch. Hasan Nawaz, Member)

on 3-2-1988 on his departmental appeal may be set aside with a direction of 
reinstatement in service. - " - ----- ----- - •.

3. As we have noticed before, the order of dismis:^!. was passed on 
lM-1987 and the departmental appeal was submitted to the competent 
authorityon 9-3-1987. On rejection of the departmentai appeal, the appellant 
should have come to the Tribunal wihin 30 days of the communication of that 
order and the present appeal filed on 3-11-1988 is apparently time-barred. The 
appeal is accompanied by an application under section 5 of the Limitation Act 
read with section 7 of the Service Tribunals Act, 1973 for condonation of delay.

/The explanatiop for delay in filing the appeal is that the appellant learned 
about the rejection of his appeal on 25-10-1988. It is pleaded that he could not 
know about the fate of his appeal in spite of the fact that he frequently visited 
the respondent’s Office for the necessary information.

311
[-■

. "Office of the 
Executive Engineer, _ 

Badami Ba^ Dmsion (E), WAPDA,
Lahore.

j.

1—

y
1 dated 11-1-1987

- As a result of service of show-cause notice upon the accused Mr,- - 
Abbas Ali s/o Muhammad Utif, TclciOtonist Chah Miran Sub-^^

■ Division, Lahore vide this office letter No. 14179-80, dated,6-12-1986“ 
sent at his home address, which was not responded by him. Later oh 
said show-cause notice was got published by the Director-General, ... 
Public Relations WAPDA in the Wapda Khabamama dated 14-12-'

. 1986 and the same has also not been responded.by him. I, Executive 
Engineer, Badami Bagh Division, Lahore ’as competent Authority’," 
under the Pakistan Wapda Employees (E&D) Rules, 1978, aln 
satisfied that as it is pot reasonably practicable to the said Mr.
Abbas Ali Telcphoni^ an opportunity to show-cause in tenns of Rule,,
5 of the aforesaid Rules and, therefore, the said Mr. Abbas Ali 
Telephonist Chah Miran Sul>Division, Lahore is hcreby'dismi^’ • 
from service under Rule 8(b)'ibid with effect from 1-11-1985, the date ’ 
from which he is absent from duty.

' • w" -His .service particulars are as under:

Mr. Abbas Ali

Muhammad Latif .

Gulla Mohrana, P.O. Same, Tehsil Narowal,
Distt. Sialkot

15-5-1959

15-4-1978

Telephonist

. Office Order No. 5,

r-"

4. The application for condonation of delay has been supported by 
means of an affidavit and we sec no reason why the appellant’s pleadings 
regarding receipt of information about the rejection of his appeal should not be 
believed as correct, particularly when there is nothing in the respondents’ 
pleadings to show that letter dated 3-2-1988 regarding rejection of the appeal 
was duly despatched to him. No doubt that the letter has been addressed to the 
appellant and it should be presumed to have been received him in the 
aormal course of things. However, the department should have produced proof 
to show that it was in fact despatched to him and that he did receive it.

:g

5._ I'here is another point worth notice in so far as the appellant’s request
\ ■’for condonation of delay is concerned. The record shows that there are certain 

material irregularities not only in the impugned order but ^ in the 
_ i , '^plinary proceedings culminating in the passage of this order. Try as we 

uU- I might, wc do nc4 find it possible to ignore these irregularities which go to the ^
_ - |: w of the matter. In view of the serious nature of these irregularities, the

. “pugned order pas^d in this case by the respondent is apparently a nullity m 
^ eye of law. This being so, there is substance in the argument that there is 
•o fimiiaiion again.st a vmd order.

(sic) As for merits, the impugned order dated 11-1-987 shows that 
..r. *PPcllant was dismissed from service with effect from 1-11-1985, the date on

he is allied to have become absent from duty without permission. It is 
executive order can be made to operate with retrospective 

EXECUnyE ENGINEER* *»ect. The order of disUiissal could be made to operate vrith effect Trora
BADAMI BAGH DIVISION (E), WAPC^ ^ ^^^1987 when U was passed by the competent authority. This has brought

LAHOI^^g^ ^ material irregularity, in the imptigncd order which cannot be rectified.

• U'J*

1. Name

2. Father’s Name

3. Home address

/
\ 4. DaleofWrth.

5. Date of joining 

' 6. Post held

- 23--—

:.r

(Sd.) }l
B

2. His departmental appeal dated 9-3-1987 addressed to Further the impugned order shows that the competent authority
____Superintending En^neer was rejected and he came to the Tribunal with under Rule 8(b) of Rules in dismissing the appellant from service. ^
-------rjaront appeal under section 4 of the Service Tribunals Act, 1973,^ provides that ’nothing in rule 5 shall apply to a case vdicre the

p-aycr that the impugned order of dismissal of li-1-1987 and the orderiiy competent to dismiss of remove a person frMn serrice or to reduce a
I

2%\
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313Muhammad Riaz v. Executive Eo^neer 
(Ch. Hasan Nawaz, Member)'

visions of Rule S(b) of the Rules saying that it was not reasonably posable 
iV orovidc the appeUant with an opportunity ta shovr-causc against the 

■Rfo^sed action. Be that as it may, the procedure adopM by fte respondents 
’ Tt^ case is full of material irregularities and it cannot possibly be said that 

jhc appellant h'as been provided with an opportunity to defend himself.

p For these reasons, the appeal , is accepted and the impugned orders 
■ dated 11-1*1987 and 3-2-1988 are set aside. The appcSant shall be reinstated m 

ervke but the respondents shall proceed against him afresh under the 
V.'APDA Employees (Efnciency &. Discipfene) Rules from the stage 

whence the procedural mistake can be rectified. They may then pass any order
accordance with law induding. that of suspension.

19931993Civil Services312

in rank, is sadsfedto f"'

~ =i

St2"ea”rs oJ that h= was accepted on duty. K U borne out b,

. 4, dat^

Otfeer W Me.o, ^
dr^t^l49S5.Tbesed^^

28-12-1986 and he could ea^y be afforded an opportumly to show-cause Before Ch. Hasan Nawaz and Muhammad Ismail, Members
against Ins dismissal from service. * ^

^ ^ .1 f rvn^lnn dated^ - competent authority found civil servant not guilty of the charge, while m
10. There is another point worth notice. The ordci of - - iccorvd pL it was said that he was dismissed from service-Order-m question

4-l-ff«7 shows that the competent authonty advised the SD . ^ selfcontradictory was clearly a paradox and had been passed without
Chah Miran Sub-Division to prepare a draft : .ppUcaiion of mind-Order of dismissal of cis^ servant was thus, not m
allegations and forward it to the Ejmcutiw E^ginwr f c,icocttsjod_„ Kccrdance with law and as such not sustamable. [p. 317}A

previous disciplinary proceedings held against the ;q>pelIanL | ^ Development Authority (Power
11 I|. seems to us that the competent authority was not sure about v.tig) Technical Subordinates (Line Staff) Servicc/Recruitraent Rules 1^1—

J against the appellant in the matter. The order of suspension AppcaJ.-Dismissal of civil servant on the ground that he not qua^d to
riT^wi7a^i"Sp^ve of the final shoiwcauSc of ^ appoiaied to the post which he bad secured by. posi^ himself as -Middle
ra¥fr"treated such rooticc within the meaning of Rule ^ Olitcrate-WAP^A Line ^t^ff Scr^ce Rule^ 1971
■R^^Uen, in the ihip^cd order the competent authority took refuge qualification for recruitment as a lineman should be preferably

Eon

the appellant In(T
13. There will be no order as to costs.

Order accordit^y.' .\.A./749/SrE

mi
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>•-2003 SC MR 1126 fv.

[Supreme Court of Pakistan]

Present: Syed Deedar Hussain Shah and Hamid Ali Mirza, JJ

PROVINCE OF SINDH through Secretary Education, Government of Sindh, Karachi and 3 
others—Petitioners

Versus

Miss SAIMA BANO and others-—Respondents

Civil Petitions, for Leave to Appeal Nos.544-K to 555-K of 2002, decided on 17th July, 2002.

(On appeal from judgment dated 29-3-2002, passed by the Sindh Service Tribunal, Karachi, in 
Appeals Nos. 123 to 134 of 1999).

Sindh Service Tribunals Act (XV of 1973)—

-—S.4—Constitution of Pakistan (1973), Art.212(3)—Termination of service—Departmental appeal 
/representation despatched under
appeal/representation—Civil servant was terminated from service by Competent Authority and 
against the order of termination, civil servant preferred departmental appeal/representation which 
despatched under postal cover-Appellate Authority did not consider the appeal at all or, the 
not placed before it for the reasons best known to the quarters concerned—Order passed by the 
Appellate Authority was not a speaking order—Civil servant was not even, afforded a chance of 
personal hearing before passing the termination orders—Authenticity and genuineness of the postal 
certificate was neither challenged, nor questioned by the Authorities before Service Tribunal—Appeal 
before Service Tribunal was allowed, termination order was set aside and the case was remanded to 
the Authorities for decision afresh—Validity—Where the civil servant was not afforded a chance of | I 
personal hearing before passing of termination order, such order would be void ab initio—Service // 
Tribunal had rightly allowed the appeal and set aside the termination order-Judgment passed by the 1/ 
Service Tribunal was well-reasoned and based

postal certificate—Non-consideration of such

was
same was

on the law laid down by Supreme Court—No 
msreading or non-reading of material available on record was found—Question of general public 
importance was also not involved in the matter—Leave to appeal was refused.

Suleman Habibullah, Additional Advocate-General, Sindh and Akhlaq Ahmed Siddiqui, Advocate-on- 
Record for Petitioners.

Nemo for Respondent.

Date of hearing: 17th July, 2002. -

JUDGMENT

SYED DEEDAR HUSSAIN SHAH, J.—Through this common judgment, we intend to dispose of 
the above civil petitions for leave to appeal, which have arisen out of a consolidated judgment dated 
29-3-2002, passed by the Sindh Service Tribunal, Karachi, (hereinafter referred to as the Tribunal) in

1 of 3
10/3/2017,8:31 AM
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Appeals Nos. 123 to 134 of 1999.
{

2. Briefly stated the facts of the case are that the respondents were appointed as Primary School 
Teachers by S.D.E.O. Males/Females, Hyderabad, in September, 1998. After necessary medical 
check-up, they were issued posting orders. The Government of Sindh, Education Department, 
Karachi, vide Letter No.SO(C-I) Edu. E & A-735/97, dated 28-11-1998, directed the Director 
Primary Education Hyderabad, to terminate the services of the respondents as they were appointed 
during ban period in violation of Government instructions. In pursuance thereof, the Sub-Divisional 
Education Officer, Male/Female, Tando AUahyar, by separate orders dated 3-12-1998, terminated 
their services. Feeling aggrieved, the respondents filed departmental appeals addressed to the Director 
Primary Education, Hyderabad, and District Education Officer (Male/Female), Hyderabad, 
18-12-1998, under postal certificate, which were dismissed, being time-barred vide separate orders 
dated 20-3-1999.

S

on

3. Feeling dissatisfied, the respondents filed service appeals, and after hearing the learned counsel for 
the parties, the Tribunal vide impugned judgment dated 29-3-2002, remanded the matters to the 
Director Primary Schools, Hyderabad Region/respondent No.2, for passing fresh orders after 
considering the first departmental appeals submitted by the respondents. Hence this petition.

4. Mr. Suleman Habibullah, learned Additional Advocate-General, inter alia, contended that the 
termination orders of the respondents were issued by the Competent Authority, which did not require 
interference by the Tribunal; and that the appeals filed by the respondents before the Tribunal 
time-barred.

were

5. We have considered the arguments of the learned Additional Advocate-General and carefully 
examined the record. Admittedly, the respondents' departmental appeals were dispatched under postal 
certificate dated 18-12-1998 and the other submitted by them in February, 1999. The authenticity and 
genuineness of the postal certificate was neither challenged nor questioned by the petitioners before 
the Tribunal. It is also borne out from the record that the departmental authority, i.e., Director, 
Primary Education, Hyderabad, did, not consider the appeals at all or the same were not placed before 
him for the reasons best known to the quarters concerned. The orders passed by the Director Primary 
Education were not speaking order.

Moreover, the respondents, were not even afforded a chance of personal hearing before passing of the 
termination orders, which were void, ab initio, and the respondents were condemned unheard, which 
is clear violation of natural rules and the law laid down by this Court. The Tribunal rightly allowed the 
appeals filed by the respondents setting aside the termination orders. It would be pertinent to 
reproduce here the relevant paragraph of the impugned judgment, which reads as under:--

...........Accordingly, the impugned order(s) dated 20-3-1999 passed by respondent No.2 is/are
hereby set aside and the matters is/are remanded to him for passing fresh orders after 
considering the first departmental appeal submitted by the appellant(s) through post 
18-12-1998 and also to afford personal hearing to the appellant(s) and then pass speaking 
order, purely in accordance with law 
receipt of this judgment."

on

merits, within 90 (ninety) days from the date ofon

6. The impugned judgment is well-reasoned and based on the law laid down by this Court. There i 
misreading or non-reading of the material available

IS no
the record. Moreover, question of general 

public importance is also not involved in this matter. Resultantly, all the petitions are dismissed and
on
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I.

leave to appeal refused. -
. * «

7. The Tribunal had granted 90 days tiineTp petitioner No.2 to decide the matter from the date of the 
receipt of its judgment. Since the petitioners have challenged the impugned judgment before this 
Court, and the time given by the Tribunal has already expired, we therefore, direct that the competent 
Authority shall decide the matters within 30 (thirty) days from the date of receipt of the copy of the 
judgment of this Court.

M.H./P-73/S Petition dismissed.

\
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10/3/2017, 8:31 AM

http://www.plsbeta.com/LawOnline/law/content21


case Judgement
http://www.pakistanlawsite.com/LawOnIine/Iaw/content21.asp7Ca...

2007PLC (C.S.) 85 

[Federal Service IVibunal]

Before Qazi Muhammad Hussain Siddiqui and Rashid Aii Mirza, Members

RASHEED AHMAD MEMON

Versus

NATIONAL HIGHWAY AUTHORITY (NHA) and others 

Appeal No.259(K)GS of 2002, decided on 4th January, 2006.

Removal from Service (Special Powers) Ordinance (XVII of2000)—

-Ss. 3, 5, 6 & 7-Service Tribunals Act (LXX of 1973), S.4-Disinissal from service-Appeal- 
Appellant servmg as Engineer (BPS-19) was dismissed from service after issuing him show-cause 
notice and charge-sheeting him on allegation of misconduct, inefficiency, etc.—Disciplinary 
proceedmgs agamst appellant had not been drawn in accordance .with Removal ^om Service 
(Special Powers) Ordinance, 2000—Allegations against appellant were not specifically, mentioned 
in office order whereby Inquiry Committee of three officers was constituted under the orders of 
competent Authority—Inquiry was held on the basis of earlier statements of appellant and others
and their statements were recorded in the form of question-answer by Inquiry Committee_
AppeUant denied the allegations contained in the two show-cause notices, but no chance of cross- 
examination was given to appellant—Validity—^No chance having been given to appellant to cross 
examine the witnesses, disciplinary proceedings against him stood vitiated and on such proceedings 
appellant could not have been penalized legaUy—Where allegations of fact were denied, a 
departmental mquiry was absolutely necessary giving accused full chance of defending himself by 
means of cross-examination, but that had not been done in case of appellant by Inquiry Officer or 
Inquiry Committee—Regular inquiry, which had to be followed by a charge-sheet, was not 
dispensed with in the two shoW-cause notices and no reason for that was mentioned therein- 
impugned order of dismissal otherwise issued by incompetent Authority, being illegal, void and 
nullity in the eyes of law, was set aside vrith direction to authorities to reinstate appellant in service 
from the date of his dismissal with all back-benefits for the period he was not gainfully employed 
elsewhere.

Pir Bux Langah v. Chairman, National Highway Authority and others Appeal No.ll38(R)CE of 
2002; 1997 PLC (CS) 873; 2003 SCMR 207; 2000 PLC (CS) 1252; 1997 TD (Service) 346; NLR 
2003 (Service 1; 1980 SCMR 850; 1997 SCMR 1543; 2004 SCMR 316; 2004 SCMR 49; 2005 SCJ 
455; 2003 PEC (CS) 314; 2003 SCMR 1126;, 1993 SCMR 683; 1996 PLC (CS) 868; PLD 1994 
SC 22; 1985 PLC (CS) 219; 1990 PLC (CS) 745; 2003 PLC (CS) 7; 2003 PLC (CS) 365; 2003 
SCMR 256; 2004 SCMR 294; PLJ 1999 TRC (Service) 374; 1992 SCMR 1789; PLD 1994 SC 
222; 1996 SCMR 201; 1999 SCMR 841; PLD 1981 SC 176; 1987 SCMR 1562; PLC 2004 
(CS).SC 1275; 2004 SCMR 1662; PLD 2002 SC 667; 1997 SCMR 1543 and 2005 SCMR 678 ref.

Ansari Abdul Lateef for Appellant.

Omair Nisar for Respondents.

Date of hearing: 27th October, 2005.
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JUDGMENT

QAZI MUHAMMAD HUSSAIN SIDDIQUI (MEMBER)~-While he had been serving as 
Director Engineer PP^19), National Highway Authority, Karachi (hereinafter called the NHA), 
the appellant was dismissed from service under section 3(e) of the Removal from Service (Special 
Powers) Ordinance, 2000, vide office order, dated 29-3-2002, said to have been deUvered to him 
on 3-4-2002. He preferred a departmental appeal to the respondent No.l on.18-4-2002 and having 
not received the reply thereof, he filed the present appeal before the Tribunal on 13-7-2002 after 
waiting for the statutory period of 60 days.

2. Briefly, the history of this case, gleaned from the record , is that the Regional Officer of NHA 
Sindh Karachi awarded the folio-wing four contract to contractor Ameer Business Corporation (for 
short Messrs ABC) for certain works to be carried on Super Highway vide letter, dated 25-4-2000:

"(a) Contract No.EM(S)-6188, (b) Contract No.EM(S)-6189, (c) Contract No.EM(S)-6190
and (d) Contract No.EM(S)-6191."

3. During the currency of the said project, a complaint (through fax from, Messrs ABC 
received against Muneer A. Memon, the then Deputy Director (Maintenance), NHA Karachi 
alleging that the said Deputy Director had taken over the said Engineering Maintenance Contract 
No.6189 in their name without obtaining their permission. It was further stated in the complaint 
that the matter had already been reported to NHA Regional Office, Karachi, but no action was 
initiated by that office. The competent authority took cognizance and ordered inquiry to probe into 
the matter vide letter, dated 9-9-2000, appointing Messrs Ateeq Ahmed and Pervez Akhtar, as 
Inquiry Committee. The fact-finding report of the above committee, received vide letter dated 
23-9-2000, was forwarded to the General Manager, Sindh, NHA Karachi viz. AbduUah Mahesar 
for comments vide Member Highways’ letter, dated 7-11-2000’. In response to that fact-finding 
report, Abdullah Mahesar, vide his letter dated 22-11-2000, recommended that the contractor 
Messrs Ameer Business Corporation be black-listed and its performance security (reference NHA 
code clause I^o.4 of chapter three) be forfeited because it was quite clear that the said firm did not 
have sound credentials, vide letter, dated 22-11-2000. Such letter was said to have not been 
received by NHA, Headquarters, Islamabad. However, the Headquarters pursued the 
vigorously. Meanwhile, the then General Manager, Abdullah Mahesar was transferred and was 
replaced by Mian Abdul Haq.

4. The new General Manager, Sindh Mian Abdul Haq was not aware about 'the above-said inquiry 
in the matter, but during a joint visit to the site -with the appellant in January, 2000, he found certain 
defects in the work on Super Highway, which the appellant could not justify; hence, he examined 
the record of all the four contracts and found that although the four contracts were processed in the 
same period by the same Field Unit, but the procedure for contract under EM(S)-6189

. different from that of other above mentioned three contracts. The bills whereof were marked to the 
General Manager, Sindh, whereas, the bill of EM(S)-6189 was marked directly to the Deputy 
Director (Accoimts)! Such deviation in processing of the bills created doubt in the mind of General 
Manager, Sindh, therefore, he reported the matter to the Member (Operations), NHA, 
Headquarters, vide letter, dated 30-4-2001. Prior to that, the then General Manager, Sindh 
Abdullah Mahesar had appointed Director (Maintenance/Procurement) Syed Raza Hamid Zaidi to 
make an inquiry in the light of the contents of the facts of the complaint of Messrs (ABC). The said 
Director approached Messrs ABC, who, in writing, denied to own the fax, but then the closure of 
the inquiry by the said Director was not found on record. ■

5. In pursuance of the aforementioned letter of the General Manager, Sindh dated 30-4-2001, the

was

case

was
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NHA, Headquarters appointed Brig (R) Javed Abbas, the then General Manager (N.-W.F.P.) as 
Inquiry Officer, vide letter, dated 5-5-2001, but due to his poor health, he could not continue the 
^me; hence. Raja Nowsherwan, the then General Manager(Balochistan) was appointed Inquiry 
Officer in his place, vide letter, dated 30-5-2001 to probe into the matter. Raja Nowsherwan, 
General Manager (Balochistan) submitted his inquiry report, dated 23-6-2001, which is on record 
ffile at pagesGO? to 115. On the basis of his findings, a show-cause notice, dated 6-7-2001 was 
^^ed to appellant Rasheed A. Memon by Pervez Mehmood Khan, D.G. (Admn.)/Authorized 
Officer. Relevant portion of the show-cause notice is reproduced as under:

"(i) That you while posted as Director (Construction) in G.M. Office, Karachi concealed 
the facts from new G.M. Mr. Abdul Haque as the then G.M. (Mr. Abdullah Mehaser) had 
instructed you that the bill in regard to Contract No.EM(S)-6189 should be paid consequent 
to the findings of the inquiry, but you did not follow the instructions of the then G.M.

(ii) That you did not inform the new General Manager (Mr. Abdul Haque) about the details 
that an inquiry was under process in the Head Office on the above issue.

(iii) That you processed the same bill on a fresh noting and marked it directly to DD 
(Accounts) for payment."

The reply dated 27-7-2001 of the show-cause notice submitted by Rasheed A. Memon 
under:

was as

"The Director-General (Admn.)/Authorized Officer, 
National Highway Authority, Islamabad.

Subject: Show-cause notice.

Reference: Your letter No.Inq/CS/Admn/NHAyi34/2001/166, Islamabad dated 6th 
July, 2001.

Sir,

It is refiited/rebutted that while posted as Director (Construction) NHA (Sindh) Karachi, I 
have committed any act of commission and omissions as alleged in the show-cause notice.

(i) There is no truth in it as alleged in para, under reply that I have concealed any fact from 
new General Manager (Sindh) Mr. M. Abdul Haque, I was never transmitted any 
instructions by former General Manager (Sindh), Mr. Abdullah Mahesar for onward transfer 
to new General Manager to new General Manager (Sindh) hence accusing me of such 
allegations which were not known to me is shocking and surprising. I do hereby state 
oath that no any instructions were given to me by Mr. Abdullah Mahesar to be given to new 
General Manager (Sindh) as such the question of any concealment does not arise on my 
part.

on

I have no knowledge about any inquiry or findings of inquiry on Contract No.EM(S)-6189 
and no any such instructions regarding Bills of this contract were specially made known to 
me by the former General Manager (Sindh) hence allegations are refuted and rebutted being 
misquoted.

(ii) That I had no knowledge about proceedings of any inquiry if pending as such I had 
nothing to tell to new General Manager (Sindh) as such allegations are refuted and rebutted 
in respect.
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(iii) niat I never processed any fresh bUl as aUeged but the ateady 'processed bill, which 
was with Accounts Section and the note sheet was missing as such on their pointation the 
mssmg note sheet was resubmitted to them to be attached with the pending bill and if there 
had been any prohbitory mstructions in my knowledge I would have never even processed 
the bill and the Accounts Branch would have refused to accept the 
would not have been made.

I once agam refute and rebut the entire allegations of para.(i), para.(ii) and para.(iii) being 
untrue and redundant. ^

*1 ^

same and payment

(2) There is no any act of inefficiency or misconduct on my part 
allegations are refuted in its entirety.

(3) That there is no any documentary proof with NHA &om which it can be presumed that I 
was mtimated any such information by any memo./letter/communication regarding subject 
issue hence allegations rebutted.

(4) There is no fault whatsoever on my part hence threatening me of alleged penalty is 
unjustified when there is nothing against me with NHA.

I would, therefore, humbly and respectfully submit that impugned show-cause notice may 
very graciously be recalled and withdrawn against me and I be exonerated from untrue 
allegation.

Soliciting for personal hearing.

Karachi, dated 27-7-2001

as alleged hence

Yours faithfully 
(Rasheed Ahmed Memon),
Director (Construction) U.S.
NHA (Sindh), Karachi."

The appellant was then called for personal hearing on 21-8-2000, which was followed by 
appointment of another Inquiry Committee comprising Brig. (R) Parwez Mahmood Khan, D.G. 
(Admn.) NHA, Abdul Rauf Ch. Executive Director (RAMD) and Maj. Syed Sajid Pervez Deputy 
Director (Vigilance), vide letter dated 25-8-2001 by Director (Personnel). The Inquiry Committee 
submitted its report wherein the findings were based, "on the preceding statement and questions 
with answers" of the following persons, besides such statements of the accused officers namely 
Syed Raza Hamid Zaidi, Director (Maintenance), Munir Ahmed Memon, Deputy Director (Maint) 
and Pir Bux Langah, Deputy Director (Accounts):--

"(1) Mian Abdul Haque, General Manager (Sindh),

(2) Abdullah Mahesar, Ex-G.M. (Sindh),

(3) Pir Bux Langah, Deputy Director (Accounts),

(4) Nawab Ali Kalwar, Assistant Director (Accounts).

(5) Mumtaz Ali, representative of Messrs ABC."

The conclusion of the Inquiry Committee is reproduced as imder:—

CONCLUSION
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Foregoing in view and having pven consideration to the different aspects of the issues 
regarding irregularities occurred in Emergency Maintenance Contract No EM(S)-6189 the 
conclusion is as under:-- *

following officers willfully concealed the (not legible) constituted by NHA Head 
Officn which tantamounts to keep the new G.M. (Sindh) (Mian Abdul Haq) in dark 
regardmg the action to be taken against the subject Contractor:--

(i) Syed Ra2a Hamid Zaidi, Director (Maint)/Highway,

(ii) Munir Ahmed Memon, Deputy Director (Maint),

(iii) Mr. Pir Bux Langah, Deputy Director (Accounts),
• I . - ...................... ....

(iv) Mr. Nawab Ali Kalwar, A.D. (Accounts).

(b) The following Officers concealed the information from the., , , tt ^ (Sindh) (Mian
Abdul Haq) regardmg the observations made by the ex-G.M. (Sindh), (Mr. Abdullah
Mahesar) on the Inquiry Report dated 13th September, 2000 (page. 122-125) and letter 
written to Member (Highways) dated 22-11-2000 (placed at page 63)--

(i) Syed Raza Hamid Zaidi, Director (Maint),

(ii) Mr. Pir Bux Langah, Deputy Director (Accoimts),

(iii) Mr. Nawab Ali Kalwar, A.D. (Accounts).

(c) The following officers fraudulently and willfully favoured the Contractor Messrs ABC 
by removing original noting (page 40) from the file containing the remarks of ex-G.M. 
(Sindh) (Mr. Abdullah Mahesar) regarding the stoppage of the payment and replacing with 
new noting (page 41). The replaced noting was directly submitted to D.D. (Accounts) 
instead of G.M. (Sindh) violating the procedure:—

(i) Syed Raza Hamid Zaidi, Director (Maint),

(ii) Mr. Rasheed Ahmed Memon, Programme Manager,

(iii) Mr. Pir Bux Langah, DD (Accounts),

(iv) Mr. Munir Ahmed Memon, Deputy Director (Maint),
k

(v) Mr. Nawab Ali Kalwar, Assistant Director (Accounts).

(d) The following officers, with a view to provide undue favour to the Contractor Messrs 
ABC,^ convinced DD (Accounts) (Mr. Pir Bux Langah) and A.D. (Accounts) (Mr. Nawab 
Ali Kalwar) to process the case of paymeiit of the contractor for 4th and final bill release of 
Bank Guarantee and not to bring the matter of inquiry to the notice of new G.M. (Sindh) 
(As a proof copy of statements is attached at pags 70 and 71).

(i) Syed Raza Hamid Zaidi, Director (Maint),

(ii) Mr. Rasheed Ahmed Memon, Programme Manager,
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(iii) Mr. Munir Ahmed Memon, Deputy Director (Maint), Super Highway.

(e) Incorrect practice has been carried out by Ex-G.M. (Sindh) Mr. AbduUah Mahesar by 
making Committee of the officer to regularize the advancement of Maintenance Contract 
by approval of variation order (more than power delegated to G.M, for the item of cut 
vegetation) (Page 87) instead of tendering which was instructed by NHA, HQ, Islamabad 
(page 86).

(f) The Contractor Messrs ABC has been providing illegal gratification to the officers of 
G.M. (Sindh) to obtain their undue favour in carrying out the project (copy of the 
questioner of the contractor duly signed is attached at (page 108). However, the contractor 
did not provide the names of the officers involved in the corruption. Keeping in view the 
observations of Ex-G.M. (Sindh) (page 63) and suggestions of Inquiry Report of NHA, HQ, 
Islamabad (pages 122-125), the following actions are suggested to be taken against the 
contractor.

The Contractor Messrs ABC may not be allowed to participation in the future 
bidding/tenders of NHA and should be blackhsted.

...............
(ii) The following withheld amounts of the said Contractor against Contract 
No.EM(S)-6189 and 5% Retention money may also be forfeited:-

10 % of the 4th and final bill Rs.307,464
5% Retention money Rs.241,225
Total amount Rs.548,689

6. On the basis of the above inquiry report, following show-cause notice, dated 27-9-2001, was 
issued to appellant Rasheed Ahmed Memon: ~

SHOW-CAUSE NOTICE

(1) That you, Mr. Rasheed Ahmed Memon, Director (BS-.19), NHA (Sindh), Karachi 
(under suspension), while posted as Programme Manager G.M. (Sindh)'s Office NHA, 
Karachi committed the following acts of commission and omission:-

(a) That you willfully concealed the facts regarding the findings of the report furnished by 
the Inquiry Committee constituted by NHA HQ in the case concerning Messrs ABC in 
Emergency Maintenance Contract No.EM(S)-6189 consequent upon transfer of Mr. 
Abdullah Mahesar, G.M. (Sindh) and assumption of duty in his place by Mian Abdul Haq. 
This tentamounted to keeping the new G.M. (Sindh) in dark regarding the action to be taken 
against the Contractor Messrs ABC.

(b) That you, with the ill-intention of extending xmdue. favour to the Contractor Messrs 
ABC, convinced DD Accounts (Mr. Pir Bux Langah) and A.D. Accounts (Mr. Nawab Ali 
Kalwar) to process the case of payment of the contractor for fourth and final biU/release of 
bank guarantee and not to bring the matter of inquiry to the notice of the new G.M. (Sindh).

(2) Whereas, the above stated facts amount to misconduct and inefficiency under section 3 
of the Removal from Service (Special Powers) Ordinance, 2000 as amended vide 
Ordinance No.V of-2001 and render you liable for imposition of major penalty of dismissal 
from service.
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(3) That as a sufficient proof in support of the aUegations mentioned above and, keeping in 
view the conclusion of the Inquiry Committee, it has been decided to 
show-cause notice as required under the rules.

serve upon you this

(2) Y4u are, accordingly, called upon to show 
dismissal from to wily the major penalty of 

_ service may not be imposed on you. Your reply should reach the
undersigned withm seven days of the receipt of 'this notice. In case no reply is received 
with the stipulated period, it shall be assumed that you have nothing to say in your defence 
and action shall be taken ex parte.

cause as

(5) You are also required to state in writing, if you desire to be heard in person by the 
competent authority.

(6) A copy of the inquiry report is enclosed.

(Sd.) (Maj. Gen. Tariq Javed), 
Chairman NHA.

Enel. (Enquiry Report)."

The appellant replied to Show-Cause Notice as under:—

"The Chairman, National Highway Authority, 
Islamabad.

Subject: Reply to show-cause notice dated 27-9-2001

Sir,

Kindly refer your Show-Cause. Notice No.Inq/CS/Admn./NHA/l 34/2001/552, dated 
27-9-2001.

I have gone through the allegations as alleged against me in the show-cause notice and do 
hereby deny the same word by word, para, by para, and in toto being incorrect and false. 
My reply is as under:—

(a) That the contents of para, under reply are false, misconceived and untrue as such 
denied. It is denied that I had willfully concealed the facts regarding the findings of the 
report furnished by the Inquiry Committee. I have in my reply dated 27-7-2001 (photocopy 
enclosed) to previous show-cause notice dated 6-7-2001 and para, (a) of said reply be read 
into the instant reply as part and parcel and are not repeated for sake of brevity.

(b) The contents of para, imder reply are denied in its entirety and totality being incorrect 
and flimsy. 1 never had any ill intention of extending undue favour to the contractor Messrs 
ABC. It is incorrect and wrong that I had convinced DD (Accounts) and AD (Accounts) to 
process the case of payment of the contractor for bill or released of Bank Guarantee and I 
deny the same. It is also denied Aat any effort was made by me on DD and AD (Accounts) 
for not bringing the matter of inquiry to the notice of the new G.M. (Sindh) hence 
allegations denied.

(2) There is no misconduct and inefficiency on my part which comes within the purview of 
section 3 of the Ordinance, 2000 as amended till to date as such I am not liable for any 
penalty major or minor.
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dragged in the issue with no fault

27-7-1991 be also accepted as part extension of reply and justice be done to

Your obediently
(Sd.) (Rasheed Ahmed Memon) , 
Director (under suspension) NHA
Regional Office, Sindh, Karachi

enquiry was 
hence I have been unnecessarily

on my part.

me.

Karachi dated 8th October, 2001 
End. Photostat copy of reply dated 27-7-2001."

Chance of personal hearing was given to the appellant and then he 
impugned order, dated 29-3-2002. was dismissed from service vide

8. The learned counsel for the appeUant argued that the disciplinary proceedings against the 
appellant had not been drawn m accordance with the Removal from Service (Special Powers) 
Ordmance 20Q0 (heremafter caUed the "Removal Ordinance, 2000") as amended upto date^ 

According to the learned counsel, under S.R.0.411, dated 13-6-2000, notified by the' Government 
of Pakistan m relation to the Removal Ordinance, 2000, the competent authority in respect of the 
appell^t was Adi^istrative Secretary, Ministry of Communication; that there being no provision 
M f {“ delegation of powers, as such, the action of dismissal taken by respondent
No.4 (Chair^n, NHA) was without lawful authority as he was not authority under the said 
Ordinance; that the appellant was not aware about the inquiry being conducted in the matter of 
Contract No.EM(S)-6189 at the NHA, Headquarters and he had not kept Mian Abdul Haq, General 
Manager, Sindh in dark about the said report as alleged in the show-cause notice; that the appellant 
was not aware about the note of previous General Manager, AbduUah M.ahesar regarding stoppage 
of payment and he had not removed the alleged note of General Manager from the file, but on 
being given to understand by the Accounts Section (Where the bUl had been lying) that the 
previous General Manager had approved payment of the 4th bill of Messrs ABC, he put up a fresh 
note for payment and sent it to Deputy Director (Accounts) knowing that the same would be sent 
to the General Manager Mian Abdul Haq for further necessary action; that the bona fide of the 
appellant was apparent from the fact that he had recommended withholding of 10% ^ount of the 
bill for rectification of the defects in the work carried out by Messrs ABC; that if the appellant had 
any corrupt intention or motive for obtaining any gratification from the contractor Messrs ABC, he 
would not have made the recommendation of withholding 10% amount from payment of the 4th 
bill of Messrs ABC in respect of Contract No.EM(S)-6189; that the allegations in the two 
show-cause notices were based the statements of General Managers, Abdullah Mahesar and 
Mian Abdul Haq, Pir Bux Langah, Deputy Director, (Accounts), Nawab Ah Kalwar, Assistant 
Director (Accounts) and Mumtaz Ah recorded in the preliminary inquiries at the back of the 
appellant and the appellant was not given any chance to cross-examine these witnesses, as such, 
their evidence could not legally be used against the appellant to penalize him; that no loss was 
caused to the Government by payment of the 4th bill of Messrs ABC pertaining to Contract 
No.EM(S)-6189 and that the appellant had also not acquired any monetary gain by processing the 
payment of the bill; that so far as sending the .4th bill to Deputy Director (Accounts)

on
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concerned, it was sent to him for processing further after rectification of the defective work; that if 
the appeUant had adopted wrong procedure it was the duty of the Accounts Section to raise 
objection on it, but no objection was raised by the Accounts Section and the appeUant had, as a 
matter of fact, sent the fresh note to the Accounts Section on the insistence of Deputy Director 
(Accounts) and Assistant Director (Accounts); that in view of the facts and circumstances, 
mentioned above, the appeUant had not committed any misconduct and a harsh penalty of 
dismissal from service could not have been imposed on him by the respondent No.4, who was not 
the competent authority under the law. In support of his above contentions, the learned counsel for 
the appeUant relied on judgment dated 10-6-2003 of this Tribunal passed in Pir Bux Langah v. 
Chairman, National Highway Authority and others Appeal No. 1138(R)CE of 2002; 1997 PLC (CS) 
873; 2003 SCMR 207 and 2000 PLC (CS) 1252.

9. Basing his arguments on the written comments filed on behalf of 'the respondents, the learned 
,counsel for the respondents stated that the bUls for three contractors viz. 6188, 6190 and 6191 
were directly'marked to the G.M. (Sindh), but the biU for Contract No.6189 was directly marked to 
the Deputy Director (Accounts); that such deviation in processing of the bUls created doubt in the 
mind of the G.M. (Sindh), therefore, he reported the matter to Member (Operations), NHA HQ, 
vide letter, dated 30-4-2001 in pursuance of which, a preliminary inquiry for probing into the 
matter was held by Raja Nosherwan Sultan, G.M. (Balochistan) and a show-cause notice was 
issued to the appeUant by the Chairman, NHA, but action on it was held in abeyance ,and a fresh 
inquiry under the order of the Chairman was held by a Committee of three Officers, associating the 
appeUant in the inquiry proceedings; that it was proved in the inquiry that the appeUant along with 
other four officers of NHA did not disclose the previous recommendations of the then G.M. 
(Sindh) AbduUah Mahesar regarding the stoppage of the payment of Messrs ABC and forfeiture of 
their performance security to new G.M. (Sindh) Mian Abdul Haq; that on the contrary the 
appeUant recommended/released the 4th and final biU of the contract Messrs ABC along with 
performance security (a) without waiting the result of the above inquiry proceedings, (b) despite 
having knowledge' thereof deUberately, (c) by keeping the new G.M. (Sindh) in dark, (d) by 
tampering the record of the case, and (e) reproduced the official documents in back dates and 
directly subnntted to DD (Accounts) for payment instead of G.M. (Sindh) as per practice in vogue; 
that as per statement of Mumtaz AU, representative of contractor Messrs ABC that the appeUant 
along with other officers of NHA had been getting commission from them; that the appeUant could 
not justify his position in writing to the show-cause notice, dated 27-7-2001; hence, he was rightly 
dismissed from service by the competent authority after giving him a chance of personal hearing; 
that the inquiry by Raja Nowsherwan Sultan was a fact-finding inquiry which was not agreed to by 
the competent authority; hence, fresh inquiry was ordered by the competent authority to be held by 
a committee of three officers.

Regarding objection of the learned counsel for the appeUant about the Chairman, NHA, being not 
competent authority under S.R.0.411 dated 13-6-2000 and the Secretary, Ministry of 
Communication, being competent authority, it^ was stated in para.39' of the written comments as 
under:

"No comments for the want of knowledge. This honourable Tribunal may please examine."

It was admitted in the written comments (para.37) that the question of cross-examination of the 
witnesses by the appellant was not considered necessary by ffie Inquiry Committee before which 
the appellant had aUegedly admitted that he reproduced the new noting sheet in place of missing 
noting sheet of the contract and to have directly submitted the biU with fresh noting to the Deputy 
Director (Accounts) for payment; that due to the order of the competent authority to hold fresh 
inquiry in the matter, the previous show-cause notice issued on 6-7-2001 by Parwez Mehmood 
Khan, D.G. (Admn.) as Authorized Officer, had become infiuctuous; the learned counsel for the 
respondents urged that the appeal be dismissed as having no merit.
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10. We have carefiiUy considered the above arguments of both sides and rninutely examined the 
record of the case.

11. We have found that the disciplinary proceedings against the appellant had not been drawn in 
accordance with law. Action for disciplinary proceedings against a civil servant at the relevant time 
is to be taken/initiated under the Removal Ordinance, 2000, which overrides any other law for the 
time being in force. If in the opinion of the competent authority a person in Government or 
corporation service is inefficient, guilty of misconduct, corrupt, is engaged in subversive activities 
and found to'have been appointed or promoted on extraneous grounds in violation of law and the 
relevant rules, the competent authority after an inquiry by the Inquiry Officer or Inquiry 
Committee appointed under section 5, may, notwithstanding anything contained in law or terms 
and conditions of service of such person, by an order in writing impose major or minor penalty 
upon him under section 3 of the Ordinance. The procedure for initiating the disciplinary 
proceedings is given in section 5 of the Ordinance, which is that the competent authority shall pass 
an order in writing wherein charges and statement of allegations have to be mentioned and the 
Inquiry Officer or the Committee is to be appointed. The Inquiry Officer or the Committee shall 
then communicate to the accused such charges and statement of allegations. On denial of charges 
and allegations by the accused the Inquiry Officer or the Committee shall hold inquiry during 
which accused shall be given chance to cross-examine the witnesses and to bring on record his 
defence, if any. Thereafter, second show-cause notice of the proposed penalty has to be given to 
the appellant along with copy of the inquiry report. This is to be followed by appropriate penalty by 
the competent authority. Under section 5(4) of the Removal Ordinance, 2000, the competent 
authority is empowered to dispense with the inquiry under subsection (1), if it is in possession of 
sufficient documentary evidence against the accused or for the reasons record in writing, it is 
satisfied that there is no need of holding an inquiry.

12. The two inquiries held against the appellant can only be termed as preliminary inquiries for the 
reasons that these were not held after issuing to the appellant any charge-sheet/statement of 
allegations nor after the show-cause notice issued to him. As a matter of fact there is nothing on 
record to show that the competent authority had passed any order wherein charges/allegations 
against the appellant had been specified. A perusal of the first preliminary inquiry (held by Raja 
Nowsherwan) was, in a way, favourable to the appellant, but no action on it was taken and rightly 
had been done so as the show-cause notice was issued by an incompetent person! The second 
preliminary inquiry by the Inquiry Committee was held in the absence of charges and statement of 
allegations recorded by the competent authority. The first preliminary inquiry, as per statement in 
the written comments, was infructuous. No reason had been assigned in the office order, dated 
25-8-2001 whereby Inquiry Committee of three officers was constituted under the orders of the 
competent authority. In this office order charges and allegations against the appellant were not 
specifically mentioned. However, inquiry was held on the basis of the earlier statements of the 
appellant and others and their statements recorded in the form of question-answers by the Inquiry 
Committee. The appellant had denied the allegations contained in the two show-cause notices, but 
no chance of cross-examination was given to him. The show-cause notices contained serious 
allegations of fact, which, having been denied by the appellant, a chance of cross-examination of 
the witnesses/persons, who had levelled allegations against the appellant, had to be given to the 
appellant, as repeatedly held by the Honourable apex Court in a number of cases. Reliance is 
placed on 1997 TD (Service) 346; NLR 2003 (Service 1; 1980 SCMR 850; 1997 SCMR 1543; 
2004 SCMR 316; 2004 SCMR 49; 2005 SCJ 455; 2003 PLC (CS) 314; 2003 SCMR 1126; 1997 
PLC (CS) 873; 1993 SCMR 683 and 1440; 1996 PLC (CS) 868; PLD 1994 SC 22; 1985 PLC (CS) 
219 and 245; 1990 PLC (CS) 745; 2003 PLC (CS) 7; 2003 PLC (CS) 365; 2003 SCMR 256; 2004 
SCMR 294; PLJ 1999 TRC (Service) 374; 1992 SCMR 1789; PLD 1994 SC 222; 1996 SCMR 
201; 1999 SCMR 841; PLD 1981 SC 176; 1987 SCMR 1562 and 1463; 2004 PLC (CS) S.O 1275; 
2004 SCMR 1662; PLD 2002 SC 667; 1997 SCMR 1543 and 2005 SCMR 678. Since no chance
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was given to the appellant to cross-examine the witnesses, the disciplinary proceedings against him 
stood vitiated and on such proceedings the appellant could not have been penalized legally. The 
Honourable Supreme Court has, repeatedly held that in case of major penalty, where allegations of 
fact are denied, a departmental inquiry is absolutely necessary giving the accused full chance of 
defending himself by means of cross-examination of the witnesses. Obviously, that had not been 
done by the Inquiry Officer or Inquiry Committee. Regular inquiry, which had to be foUowed by a 
charge-sheet, was not dispensed with in tlie two show-cause notices and no reason for that was 
mentioned therein.

13. So far as inquiry held at the headquarters by Messrs Ateeq Ahmed and Pervez Akhtar is 
concerned, its report or record is not available on the record of the appeal. There is only a 
reference to the facts of the fact-finding inquiry of the said committee received vide letter dated 
9-9-2000, was forwarded to Abdullah Mahesar, General Manager (Sindh), NHA, Karachi for 
comments, vide Member Highways' letter dated 7-11-2000, and in response to that fact-finding 
report, the said General Manager Sindh recommended blacklisting of the contractor Messrs ABC 
and forfeiture of their performance security, vide letter dated 22-11-2000. It has transpired from 
the record that such letter was not received at the NHA, Headquarters. The appellant had denied 
any knowledge about the letter of the Inquiry Committee comprising Ateeq Ahmed and Pervez 
Akhtar. In view of such denial, the respondents were required to prove the fact that the appellant 
was in the knowledge of the inquiry in question. However, under clause (a) of the conclusion of the 
Inquiry Committee (comprising three officers), reproduced above, clearly shows that the name of 
the appellant was not amongst the four persons, mentioned therein (viz. Syed Raza Hameed Zaidi, 
Munir Ahmed Memon, Pir Bux Langah and Nawab Ali Kalwar), who had willfiilly concealed from 
the new G.M. Mian Abdul Haq the facts of the Inquiry Committee comprising Ateeq Ahmed and 
Pervez Akhtar, constituted by NHA, Headquarters. Such conclusion of the Inquiry Committee had 
rendered as redundant allegation "a" of the show-cause notice, dated 27-9-2001. There remained 
against the appellant the allegations of (i) extending undue favour to the contractor, (li) convincing 
Deputy Director (Accounts) Pir Bux Langah and Assistant Director (Accounts) Nawab Ali Kalwar 
to process case of payment of the contractor of 4th and final bill and release of bank guarantee and 
(iii) not to bring the matter of inquity to the notice of the new G.M. (These allegations have been . 
mentioned in allegation "b" of the second show-cause notice). For proving these allegations as also 
other allegations, the appellant was required to be given a chance to cross-examine the General 
Manager, Sindh, Abdullah Mahesar, General Manager, Sindh Mian Abdul. Haq, Deputy Director 
(Accounts) Pir Bux Langah, Assistant Director (Accounts) Nawab Ali Kalwar Mian Mumtaz Ali, 
representative of Messrs ABC and others, but that was not done. The reason for not

allowing an opportunity of cross-examination of the witnesses, as given in the written comments, 
was the alleged confession of the appellant that he had reprodueed the new noting sheet in place of 
missing noting sheet of the said contract and having directly submitted it to the Deputy Director 
(Accounts) for payment. Surely, the appellant had not admitted to have , seen or to have removed 
the previous noting sheet and his explanation in the inquiry to the effect that he had done so on the 
insistence of the Accounts Department (i.e. Deputy Director Muneer Ahmed and Assistant 
Director Nawab Ali Kalwar), who had allegedly given him to understand that the payment had 
already been approved by former G.M. Sindh (Abdullah Mahesar). Such facts could have been 
elicited only Tjy rrieans of cross-examination of the said Deputy Director and Assistant Director 
(Accounts). The statement of Pir Bux and Mumtaz Ali against the appellant were also to be 
subjected to cross-examination by the appellant for finding out the truth of the allegations against 
the appellant, that was also not done. The alleged admission of the appellant cannot be called his 
confession. The facts evident from the inquiry reports (parts whereof were produced by the 
respondents) to establish that the appellant had sent new noting in place of the earlier noting 
directly to the Deputy Director (Accounts), but by such an action he was not shown to have 
violated any rule or law, but even any person, he had violated the practice in vogue (para.5 of the
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written comments). Now violating the practice in vogue, whereby no loss was caused to the 
respondent NHA and wrongful gain to the appellant, who had admittedly withholding 10% ^ount 
from the payment of the 4th bill of Messrs ABC, no major penalty of dismissal or any penalty 
whatsoever Could have been imposed on the appellant without giving him a chanee of cross- 
examination the relevant witnesses. It appears from the. record that the respondents were not sure 
what allegations had to be levelled against the appellant which is evident from the modification of 
the charges of the first show-cause notice by second show-cause notice, issued to the appellant
after the second preliminary inquiry by the committee of three officers. '

14. From the above discussion of the material on record it is evident that the respondents had not 
drawn the disciplinary proceedings against the appellant in accordance with law. Over and above 
all this, the respondents had not given any satisfactory reply to the objections about the competent 
authority. The definition of "competent authority" given under section 2(aa) of Ordin^ce, 2000 is' 
as under:

Competent Authority" means the Chief Executive and where, in relation to any person or 
class of persons, the Chief Executive authorize any officer or authority, not being inferior in 
rank to the appointing authority prescribed for the post held by the person against whom 
actioq is proposed to be taken, to exercise the powers of competent authority under this 
Ordinance, that officer or authority, and, in relation to an employee of a Court or Tribunal 
functioning imder the Federal Goyemment, the appointing authority or the Chairman or 
Presiding Officer of the Court or the Tribunal."

So far as the appointing authority is concerned, we have to refer to Rule 6 of the Civil Servants 
(Appointment, Promotion and Transfer) Rules, 1973 whereby sub-rule (2) for the post of BPS-17 
to 19, Establishment Secretary is the appointing authority, but as per notification of the Cabinet 
Secretariat (Establishment Division) dated 27-5-2000 the officers authorized to exercise power of 
the competent authority under section 3 of the Ordinance, 2000 shown in Column 2 of the table are 
as under:-

Table No.l

For persons employed in Federal Secretariat or serving in a post, or belonging to a service, 
group or cadre, administratively controller by a Ministry or Division.

S. No. Class of person Officer authorized to exercise
1 2 3
1. Holders of posts in BS-20 and above Chief Executive of Pakistan.

Holders of posts in BS-16-192. Secretary of the concerned 
Ministry/Division.

Holders of posts in BS-1-153. An officer not below the appointing 
authority to be notified by the Secretary of 
the Ministry, Division concerned.________

Table No»n

For persons employed in an Attached Department or a Subordinate Office of the Federal 
Government.

Glass of personS.No. Officer authorized to exercise the powers 
of competent authority

1 2 3
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1. Holders of posts in BS-20 and above 
Holders of posts in B S-16-19 
Holders of posts in BS-1-15

Chief Executive of Pakistan _______
jjead of the Department/Subordinate office 
An officer not below the appointing 
authority to be authorized by the Head of 
the Department/Subordinate Officer.

2.
3.

Table No.m

For persons in Corporation service.

S.No. Class of person Officer authorized to exercise the powers of 
competent authority

1 2 3
1. Holders of posts in BS-20 and

above and equivalent________
Holders of posts in BS-16-19
and equivalent_________
Holders of posts in BS-1-15 and 
equivalent

Chief Executive of Pakistan.

2. Managing Director/Chief Executive Officer of the 
Organization by whatever name called.
An officer not below the appointing authority to 
be authorized by the Chief Executive Officer of 
the Corporation.

3.

The appellant belonged to the Attached Department of the Federal Government; hence- under 
Table-II, the competent authority in his case would be Head of the Department viz. Chairman, 
NHA. However, by notification of Government of Pakistan, Cabinet Secretariat, Establishment 
Division dated 17-6-2000, the above mentioned Table-II was amended as under:

Table No.II

For persons employed in an Attached Department or a Subordinate Office of the Federal 
Government.

S.No. Class of person Officer authorized to exercise
1 2 3
1. Holders of posts in BS-20 and above 

Holders of Posts in BS-17-19
Chief Executive of Pakistan. _________
Secretary of the Ministry of Division
concerned._______ _____________ •
Head of Department or Head of 
Subordinate Office.________ _
An Officer not below the appointing 
authority to be authorized by the Head of 
Department or Head of Subordinate 
Office.

2.

3. folders of posts in BS-16

4.. Holders of posts in B S-1 -15

In view of the above amendment by means of S.R,0.-411, Secretary of the Ministry or Division 
concerned was the Authorized Officer i.e. the competent authority under section 2-A of the 
Removal Ordinance, 2000 hence, the two show-cause notices dated 6-7r2001 and 27-9-2001 
(issued by the Director-General NHA and Chairman NHA respectively) and the impugned order, 
dated 29-3-2002 (issued by the Chairman NHA) of dismissal of the appellant from service having 
not been issued by the Secretary of the Ministry or the Division^ were without any doubt void and 
nullity in the eyes of law and these were, therefore, liable to be set Mie.
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15. Sufficient unto us is the above discussion of ours of the factual as well as legal position of the 
disciplinary proceedings against, the appeUant to come to the unflinching conclusion that the 
impugned order of dismissal of the appellant from service and the order of rejection of the 
department appeal of the appellant against his dismissal from service (without any, cogent reasons) 
were illegal, void and nullity in the eyes of law; hence, the order of penalty of dismissal imposed 
upon the appellant cannot be sustained. Such order and the order of rejection of the departmental 
appeal are, therefore, set aside with direction to the respondents to reinstate the appellant in 
service from the date of his dismissal with all hack-benefits for the period he was not gainfully 
employed elsewhere for which he shaU submit an affidavit before the competent authority.

16. No order as to costs.

,17. Copies of judgment be sent to the parties imder registered cover and to the relevant quarters 
under Rule 21 of Service tribunal (Procedure) Rules, 1974.

H.B.T./39/FST Appeal allowed.
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2008 S C M R 1369

[Supreme Court of Pakistan]

Present: Abdul Hameed Dogar, C. J., Ijaz-ul-Hassan Khan and Ch. Ejaz Yousaf, JJ 

NASEEB KHAN-—Petitioner

Versus

DIVISIONAL SUPERINTENDENT, PAKISTAN RAILWAYS, LAHORE and another-- 
Respondents

Civil Petition for Leave to Appeal No.466 of 2008, decided on 26th May, 2008.

(On appeal from the judgment, dated 23-1-2008 passed by Federal Service Tribunal in Appeal 
No.397(R) of 2007).

Removal from Service (Special Powers) Ordinance (XVII of 2000)-- 

—S. 5—Misconduct—Dismissal from service—Non-holding of departmental Enquiry—Violation 
of principles of natural justice—Effect—Held, in case of imposing a major penalty, the principles of 
natural justice required that a regular enquiry was to be conducted in the matter and opportunity of 
defence and personal hearing was to be provided to the civil servant proceeded against, otherwise 
civil servant would be condemned unheard and major penalty of dismissal from service would be
imposed upon him without adopting the required mandatory procedure, resulting in manifest 
injustice.

Pakistan International Airlines Corporation v. Ms. Shaista Naheed 2004 SCMR 316 and Inspector- 
General of Police, Karachi and 2 others v. Shafqat Mehmood 2003 SCMR 2007 ref.

Abdul Reliman Siddiqui, Advocate Supreme Court with Arshad Ali Chaudhry, Advocate-on-Record 
for Petitioner.

Qamar Zaman, Clerk, Litigation Branch for Respondents.

Date of hearing: 26th May, 2008.

JUDGMENT

IJAZ-UL-HASSAN KHAN, J.— Through instant petition under Article 212(3) of the Constitution 
of the Islamic Republic of Pakistan, 1973, Naseeb Khan, petitioner, seeks leave against judgment, 
dated 23-1-2008 of learned Federal Service Tribunal, Islamabad, whereby appeal of the petitioner! 
challenging his dismissal from service, has been dismissed, in limine, being barred by time.

2. Precisely stated facts of the case as gathered from the record are, that petitioner joined service of 
respondent-Department as Junior Commercial Assistant Booking (BS-5) on 26-3-1998 and served
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as such for 14 years. On 10-11-2001 due to demise of his wife, petitioner proceeded on leave 
Petitioner was on leave when his father expired on 31-12-2001. According to the petitioner 
26-5-2002, he reported back but he was not allowed to resume duty and was issued a show-cause 
notice along with statement of allegations for remaining absent from duty without prior permission.

e petitioner preferred representation/appeal which was rejected vide order, dated 13-5-2006 
Feeling aggrieved, petitioner filed appeal before the Federal Service Tribunal, Islamabad which has 
been dismissed in limine, as stated above vide judgment impugned herein.

on

3. Mr. Abdur Rehman Siddiqui, learned Advocate, appearing for the petitioner argued that learned 
Tribunal has overlooked the settled law regarding limitation against a void order while dismissing 
petitioner's appeal as time-barred particularly when petitioner's departmental representation was 
rejected on the question of limitation and that major penalty of dismissal from service has been 
imposed upon the petitioner without holding regular inquiry into the matter and without affording 
opportunity of defence to the petitioner.

4. We find substance in the submissions of learned counsel for the petitioner. It has been 
contemplated under section 5 of the Removal from Service (Special Powers) Ordinance, 2000 that 
m case of charge of misconduct as stipulated in section 3 of the Ordinance, a full fledge enquiry is 
to be conducted in order to give an opportunity to the civil servant to clarify his position. Section 5 
of the Ordinance is reproduced below for facility sake:—

not

"Power to appoint an Inquiry Officer or Inquiry Committee.—H Subject to the provisions 
of subsection (2), the competent authority shall, before passing an order under section 3, 
appoint an Inquiry Officer or Inquiry Committee to scrutinize the conduct of a person m
Government service or a person in corporation service who is alleged to have committed any 
of the acts or omissions specified in section 3. The Inquiry officer or as the case may be, the 
Inquiry Committee shall—

(a) communicate to the accused the charges and statement of allegations specified in the 
order of inquiry passed by the competent authority;

(b) require the accused within seven days from the day the charge is communicated to him to 
put in written defence;

(c) enquire into the charge and may examine such oral or documentary evidence in support 
of the charge or in defence of the accused as may be considered necessary and the accused 
shall be entitled to cross-examine the witnesses against him;

(d) and hear the case from day to day and no adjournment shall be given except for special 
reasons to be recorded in writing and intimated to the competent authority.

(2) Where the Inquiry Officer or as the case may be, the Inquiry Committee is satisfied that 
the accused is hampering, or attempting to hamper, the progress of the inquiry he or it shall 
record a finding to that effect and proceed to complete the inquiry in such manner as he, or 
It, deems proper in the interest of justice.

(3) The Inquiry Officer or as the case may be the Inquiry Committee shall submit his or its
findings and recommendations to the competent authority within twenty-five days of the 
initiation of inquiry.
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(4) The competent authority may dispense with the inquiry under subsection (1) if it is in 
possession of sufficient documentaiy evidence against the accused, or for reasons to be 
recorded in writing, it is satisfied that there is no need of holding an inquiry.

(5) Where a person who has entered into plea bargaining under any law for the time being in 
force, and has returned the assets or gains acquired through corruption or corrupt practices 
voluntarily, the inquiry shall not be ordered:

Provided that show-cause notice shall be issued on the basis of such plea bargaining to such 
person informing of the action proposed to be taken against him and the grounds of such 
action requiring him to submit reply within fifteen days of the receipt of the notice. On 
receipt of the reply, the competent authority may pass such orders as it may deem fit."

5. In case of imposing a major penalty, the principle of natural justice requires that a regular enquiry 
IS to be conducted m the matter and opportunity of defence and personal hearing is to be provided to 
the civil servant proceeded against as held by this Court in the case of Pakistan International 
Airlines Corporation v. Ms. Shaista Naheed 2004 SCMR 316 and Inspector-General of Police, 
Karachi and 2 others v. Shafqat Mehmood 2003 SCMR 2007.

6. Keeping in view the facts and circumstances of the case, we find that petitioner has been 
condemned unheard and major penalty of dismissal from service has been imposed upon him 
without adopting the required and mandatory procedure, resulting in manifest injustice.

7. In view of the above, this petition is converted into appeal and allowed accordingly The 
impugned judgment of the Service Tribunal, Islamabad, is set aside and petitioner is reinstated 
m service. However, his intervening period shall be treated as leave without pay. The
department, may conduct a regular inquiry into the charges against the appellant, if so desired. 
No order as to costs.

H.B.T./N-9/SC Order accordingly.

of 3
6/2/2015 12:03 AM

http://pakistanlawsite.eom/LawOnlme/law/content21.asp7Casedes


Case Judgement http://www.plsbeta.com/LawOnline/law/coritent2 l.asp?Casedes=20...
I

2005 S C M R 1814

[Supreme Court of Pakistan]

Present: Rana Bhagwandas and Saiyed Saeed Ashhad, JJ

NAZIR AHMAD PANHWAR—Petitioner

Versus

GOVERNMENT OF SINDH through Chief Secretaiy, Sindh and others—Respondents

Civil Petition No.720-K of 2003, decided on 30* August, 2005.

(On appeal from the judgment, dated 24-7-2003 passed by Sindh Service Tribunal, Karachi in Appeal 
No.26of2000).

(a) Locus Poenitentiae—

Principle of Concept—Applicability—Scope—Concept of locus poenitentiae is a power to 
recede till a decisive step is taken but it is not a principle of law that order once passed becomes 
irrevocable and a past' and closed transaction—If the order was illegal then perpetual right could not 
be gained on the basis of such an illegal order—Principle of locus poenitentiae can be invoked only in 
respect of an order which is legal and not in. respect of an order which is contrary to and in 
contravention of any provision of law or the rules made thereunder or a settled provision of law—Said 
principle would be applicable in respect of an order passed by an authority who was competent to 
pass an order in accordance with law and the order so passed was not in violation or 
contravention of any law and/or rules made thereunder.

The Engineer-in-Chief Branch through Ministry of Defence, Rawalpindi and another v. Jalaluddin 
PLD 1992 SC 207 and Abdul Haque Indhar and others v. Province of Sindh through Secretary 
Forest, Fisheries and Livestock Department, Karachi and 3 others 2000 SCMR 907 ref.

(b) Maxim: Audi alteram partem—

Applicability—Limitations—Right of personal hearing to a person against whom an adverse 
order is to be made is to be equated with fundamental right and an adverse order made without 
affording him an opportunity of personal hearing is to be treated as a void order—Application of 
said principle has its limitations—Where the person against whom an adverse order is made has 
acted illegally and in violation of law for obtaining illegal gains and benefits through an order 
obtained with mala fide intention, influence, pressure and ulterior motive then the authority would 
be competent to rescind/withdraw/cancel such order without affording an opportunity of personal 
hearing to the affected party—Said principle though was always deemed to be embedded in the 
statute and even if there was no such specific or express provision, it would be deemed to be one 
of the parts of the statute because no adverse action can be taken against a person without 
providing right of hearing to him—Principle of audi alteram partem, at the same time, could not 
be treated to be of universal nature because before invoking /applying the said principle one had
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to specify that the person against whom action was contemplated to be taken prima facie had a 
vested right to ^defend the action and in those cases where the claimant had no basis or 
entitlement in his favour he would not be entitled to protection of the principles of natural justice.

Mrs. Anisa Rehman v. RLA.C. and another 1994 SCMR 2234; Abdul Haque Indhar and others 
Province of Sindh through Secretary Forest, Fisheries and Livestock Department, Karachi and 3 
others 2000 SCMR 907 and Abdul Waheed and another v. Secretary, Ministry of Culture, Sports, 
Tourism and Youth Affairs, Islamabad and another 2002 SCMR 769 ref.

V.

(c) Sindh Civil Servants Act (XIV of 1973)—

-—S. 2(b)—Sindh Civil Servants (Appointment, Promotion and Transfer) Rules, 1974, 
R.7—Constitution of Pakistan (1973), Art.212(3)—Services of the person working in BS-17 
placed at the disposal of Provincial Department for his absorption against the post in BS-19 in a 
corporation—Said order was given effect to and the person assumed the charge in BS-19—Absorption 
of said person however, was cancelled and he was repatriated to the parent department—Parent 
department was under the process of being disbanded as such he was absorbed in another department 
in BS-17—Notification by which his absorption was cancelled and he was repatriated to the parent 
department was assailed by the employee by way of departmental appeal which was not decided 
within 90 days, therefore, he filed appeal before the Service Tribunal which was dismissed— 
Validity—Material on record established that post on which he was ordered to be absorbed was a 
cadre post and the same could not be filled in by a non-cadre officer meaning thereby that only 
officer who belonged to a regular service and who was a civil servant as defined in Sindh Civil 
Servants Act, 1973 and Sindh Civil Servants (Appointment, Promotion and Transfer) Rules, 1974 
could be posted, as such the order of his absorption in BS-19 was in violation of Rules and could not 
be treated as a valid and proper order—Contention of the employee that the order of his absorption in 
BS-19 having been acted upon, a vested right had been conferred on him to continue on that post in 
view of principle of locus poenitentiae, was misconceived—Petition for leave to appeal against order 
of the Service Tribunal was dismissed being without substance.

M.M. Aqil Awan, Advocate Supreme Court and Ms. Wajahat Niazi, Advocate-on-Record for 
Petitioner.

were

an

Dr. Qazi Khalid Ali, Additional Advocate-General, Sindh and Akhlaq Ahmad Siddiqui, Advocate- 
Record for Respondents Nos.l and 2.

Nemo for Respondents Nos.3 and 4.

on-

Date of hearing: 30th August, 2005.

JUDGMENT

SAIYED SAEED ASHHAD, J. ■The petitioner vide this civil petition for leave to appeal has 
assailed the order of Sindh Service^ Tribunal, Karachi dated 24-7-2003 dismissing Appeal No.26 of 
2000 filed by him. This appeal was filed by the petitioner against the order dated 23-8-1999 whereby 
his absorption as Director (Administration) in BPS-19 of Sindh Seed Corporation vide order, dated 
24-11-1997 was cancelled and he was repatriated to Sindh Sugar Corporation.

2. The facts requisite for disposal of this petition are that the petitioner was appointed in Sindh Sugar
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Corporation on 17-12-1977 as Chief (Recovery) in BS-17. On 8-11-1995 he was made Acting General 
Manager in Thatta Sugar Mills in his own pay and scale. On 21-4-1996 he was posted as Acting 
General Manager, Dadu Sugar Mill, also in his own pay and scale. Subsequently, on 13-3-1997 he was 
posted as Deputy Secretary on deputation in the Chief Minister Secretariat. On 24-11-1997 his 

placed at the disposal of Agriculture Department for his absorption against the post of 
Director (Adorn.) in BS-19 in Sindh Sugar Corporation (hereinafter referred to as the "SSC"). This 
order was given effect to and he assumed the charge of Director (Admn.) in SSC. However, vide order 
dated 23-8-1999 his absorption was cancelled and he was repatriated to Sindh Sugar Corporation. As 
SSC was under the process of being disbanded as such he was absorbed as District Zakat Officer 
(BS-17) in the Zakat and Ushar Department on 16-11-1999. Notification dated 23-8-1999 by which 
his absorption was cancelled and he was repatriated to SSC was assailed by him by, way of 
departmental appeal. The said appeal was not decided within 90 days, therefore, he filed appeal 
before the Sindh Service Tribunal. The appeal of the petitioner was dismissed by the Sindh Service 
Tribunal by impugned judgment, dated 24-7-2003. Hence this petition for leave to appeal.

3. We have heard Mr. M.M. Aqil Awan, Advocate Supreme Court on behalf of petitioner and Dr. Qazi 
Khalid Ah, Additional Advocate-General, Sindh on behalf of the respondents.

4. Mr. Aqil Awan vehemently attacked the order of the Tribunal and submitted that it had completely 
failed to take note of the fact that the order/notification dated 23-8-1999 was passed or issued without 
giving an opportunity to the petitioner for explaining his view point, before taking action of 
cancellation of his, absorption; his repatriation to his parent corporation/department namely Sindh 
Sugar Corporation; and reverting him to BPS-17 whereas by virtue of his posting as Director (Admn.) 
in SSC he was working in BPS-19. He further submitted that order, dated 24-11-1997 ordering his 
absorption and posting as Director (Admn.) in SSC was acted upon and he performed duties of 
Director (Administration) for about one year and 9 months, as a result of which he had acquired a 
vested right to continue to serve as Director Administration as well as to BS-19 and could not have 
been legally reverted to his original post in a lower scale. He further submitted that order dated 
23-8-1999, in view of the settled principle that an order without a show-cause notice or without 
providing an opportunity of hearing to the person who would be affected by the same is to be treated 
as an order in violation of fundamental right and would be a void order. In support of his above 
contention he placed reliance on the case of Mrs. Anisa Rehman v. P.I.A.C. and another 1994 SCMR 
2234.

services were

5. Dr. Qazi Khalid Ali, learned Additional Advocate-General on the other hand supported the order of 
the Tribunal and submitted that the order, dated 24-11-1997 was an illegal order which was procured 
by the petitioner due to the influence and favourable position which he was enjoying on account of his 
posting in the Chief Minister's Secretariat as was claimed by the respondent in the written statement 
filed by Mr. Aijaz Hussain Kazi, Secretary (Services) Services and General Administration 
Department, Government of Sindh. He further submitted that the order of absorption of the petitioner 
as Director (Administration) in Sindh Seed Corporation was in contravention of the Rules as it was a 
cadre post and could not be filled in by an officer other than a civil servant as defined under section 
2(b) of Sindh Civil Servants Act, 1973 as firstly he was not a civil servant and secondly at the relevant 
time neither he was rendered surplus nor the post held by him in corporation was abolished.

6. We have considered the arguments of the learned counsel of the parties and have perused the 
material on record specifically the judgment of the Tribunal. It transpires that during the course of his 
service the petitioner had been enjoying some extra favour and support. He being an officer of 
BPS-17 was allowed on two occasions to as Acting General Manager of Thatta Sugar Mills andserve
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A Dadu Sugar Mills in his own pay and scale. This clearly established that the petitioner 
was placed in BS-18 and even when performing duties as AGM he continued to draw 
salary/emolument in BS-17. No doubt that he was subsequently posted on deputation as Deputy 
Secretary in Chief Minister's Secretariat but again there is nothing on record from which it can be 
gathered that he was promoted/placed in BPS-18. This fact had not been specifically urged by the 
petitioner at any stage during the course either in his departmental appeal or in his appeal before the 
Service Tribunal It was the Tribunal, which had presumed that as Deputy Secretary in Chief 
Minister's Secretariat he would be working in BPS-18, which presumption is not substantiated by any 
material on record. From the material brought on record the respondents have succeeded in 
establishing that post of Director (Administration) was a cadre post and could not be filled in by a 
non-cadre officer meaning thereby that only an officer who belonged to a regular service and who was 
a civil servant as defined in Sindh Civil Servants Act, 1973 and Sindh Civil Servants (Appointment, 
Promotion and Transfer) Rules, 1974 could be posted. As such the order, dated 24-11-1997 
violation of the Rules and could not be treated as a valid and proper order. The contention on behalf 
of the petitioner that the order, dated 24-11-1997 had been acted upon, therefore, a vested right had 
been conferred on the petitioner to continue on the post of Director, (Administration) in Sindh Seed 
Corporation, in view of the principle of locus poenitentiae is misconceived as this principle can be 
invoked only in respect of an order which is legal and not in respect of an order which is contrary to 
and in contravention of any provision of law or the rules made thereunder or a settled provision of 
law. If any authority is required in support of above proposition the same is available from the 
judgments in the cases of (i) The Engineer-in-Chief Branch through Ministry of Defence, Rawalpindi 
and another v. Jalaluddin PLD 1992 SC 207 and (ii) Abdul Haque Indhar and others v. Province of 
Sindh through Secretary Forest, Fisheries and Livestock Department, . Karachi and 3 others 2000 
SCMR 907. In both the above referred cases this Court had categorically stated that principle of locus 
poenitentiae would be applicable in respect of an order passed by an authority who was competent to 
pass.an order in accordance with B law and that the order so passed was not in violation or 
contravention of any law and/or rules made thereunder. In the case of Abdul Haque Indhar and others 

Province of Sindh through Secretary Forest, Fisheries and Livestock Department, Karachi and 3 
others (supra) this Court categorically pronounced that the concept of locus poenitentiae is the power 
to recede till a decisive step is taken but it is not a principle of law that order once passed become 
irrevocable and a past C and closed transaction. It was also laid down that if the order was illegal then 
perpetual right could not be gained on the basis of such an illegal order.

7. Great emphasis was laid by Mr. Aqil Awan on denial of the right of personal hearing to the 
petitioner before passing/issuing the order/notification dated 23-8-1999 and it was submitted that 
denial of the right of hearing amounted to violation of fundamental right as held by this Court in the 
case of Mrs. Anisa Rehman v. P.I.A.C. and another (supra) rendering the same as a void order. He 
further submitted that as the order/notification dated 23-8-1999 was void the petitioner's cancellation 
of absorption; his reversion to his original post; and refusal to allow him BS-19 would have no legal 
sanction necessitating a presumption that he continues to hold the post of Director Administration in 
BS-19 in Sindh Seed Corporation.

8. This contention is misconceived. There can be no denial that right of personal hearing to a person 
against whom an adverse order is to be made to be equated with fundamental right and an adverse 
order made without affording him an opportunity of personal hearing is to be treated as a void order. 
However, application of this principle has its limitations. In cases where the person against whom an 
adverse order is made has acted illegally and in violation of law for obtaining illegal gains and benefits 
through an order obtained with mala fide intention, influence, pressure and ulterior motive then the 
authority would be competent to rescind/withdraw/cancel such order without affording an opportunity

on no occasion

was m

V.

4 of 5 10/3/2017, 8:47 AM

http://www.plsbeta.com/LawOnline/law/content2


ne/law/content21.asp?Casedes=20...Case Judgement 
• ,4,

http://www.plsbeta.com/La\,
i,

of personal hearing to the affected party. This Court in the case of Abdul Haque Indhar and others v. 
Province of Sindh through Secretary Forest, Fisheries and Livestock Department, Karachi and 3 
others (supra) while dilating upon the application of maxim audi alteram partem observed that though 
this principle was always deemed to be embedded in the statute and even if there was no such specific 
or express provision it would be deemed to be one of the parts of the statute because no adverse 
action can be taken against a person without providing right of hearing to him. It was further observed 
that at the same time this principle could not be treated to be of universal nature because before E 
invoking/ applying this principle one had to specify that the person against whom action was 
contemplated to be taken prima facie had a vested right to defend the action and in those cases where 
the claimant had no basis or entitlement in his favour he would not be entitled for protection of the 
principles of nMural justice. The above observations/.views were reiterated by this Court in the case of 
Abdul Waheed and another v. Secretary, Ministry of Culture, Sports, Tourism and Youth Affairs, 
Islamabad and another 2002 SCMR 769. In this case the Officiating Authority had promoted some 
lower Division Clerks to some higher posts without following the procedure prescribed for 
appointment of civil servants to such posts. When the above irregularity came to the notice of the 
Competent Authority, the said promotions were cancelled and the concerned civil servants were 
reverted to their original posts without providing them opportunity of hearing. The concerned civil 
servants agitated their cases before the department and the Service Tribunal wherein they raised the 
contention of denial of right of personal hearing; being violative of the fundamental right rendered the 
order of reversion as illegal and void did not find favour. The matter came before this Court and this 
Court while maintaining the judgment of the Service Tribunal categorically pronounced that the 
promotions/appointments made by the Officiating Authority without following the prescribed 
procedure would not be legal and consequently the petitioners would neither have any right to hold 
such posts nor were entitled to the salaries and other benefits attached to the said posts. Then 
reversion to the lower post in their own salary and benefits was not found to be suffering from any 
illegality or violative of any rule and principle. In view of the categoric pronouncement to the above 
effect this contention has no force.

9. For the foregoing facts, reasons and discussion this petition for leave to appeal is found to be 
without any substance and. does not merit consideration. Accordingly, it stands dismissed and leave to 
appeal is refused.

M.B.A./N-56/S Petition dismissed.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL-
CAMP COURT SWAT\

Service Appeal No 34/2012

Date of Institution... 12.01.2012

Date of decision... 03.10.2017

Yousaf Khan, SI Police Station Kanju, District Swat. (Appellant)

Versus

1. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and 2 others.
(Respondents)

MR. IMDADULLAH, 
Advocate For appellant.

MR. MUHAMMAD ZUBAIR, 
District Attorney

MR. NIAZ MUHAMMAD KHAN, 
MR. GUL ZEB KHAN,

For respondents.

CHAIRMAN
MEMBER

JUDGMENT

NIAZ MUHAMMAD KHAN, CHAIRMAN: - Arguments of the learned 

counsel for the parties heard and record perused.

FACTS

2. The appellant was proceeded against departmentally for the charge of ' 

absence and cowardice in the year, 2007. He was awarded the penalty of dismissal 

from service. That order was set aside by this Tribunal on 23.10.2008 with the 

direction to conduct denovo enquiry, if so desired, by the department. The 

department thereafter served another charge sheet and statement of allegations on 

16.01.2009 and finally passed the impugned order on 3.10.2009. Against this 

order, the appellant filed a departmental appeal on 24.11.2009 which was not
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responded to and thereafter the present appeal. In the impugned order, the 

appellant has been awarded the minor penalty of forfeiture of two years service

ARGUMENTS

The learned counsel for the appellant argued that the competent authority 

has taken the matter very casually and has only endorsed his order on the enquiry 

report. That no personal hearing was afforded to the appellant. That the minor 

penalty of forfeiture is not mentioned in the RSO, 2000. He argued that personal 

hearing before passing of impugned order is a vested right and that the competent 

authority should have written a speaking order. There is no statement of accused 

recorded by the enquiry officer. The learned counsel for the appellant further 

argued that though he filed the present appeal after expiry of period of limitation 

but he has also submitted an application for condonation of delay. He argued that

3.

according to judgments reported as 2004-PLC(C.S)1014 and 2003-PLC(C.S) 769

limitation is a technicality and should not become a hurdle in way of substantial 

justice. He further argued that the impugned order is a void and illegal order 

therefore, no limitation shall run against the appellant.

On the other hand the learned District Attorney argued that the order of the 

competent authority is proper. That under Rule 8 of the Khyber Pakhtunkhwa 

Removal from Service (Special Powers) Ordinance, 2000 there is no compulsion 

to write a speaking order and it is the power of the authority to pass any order 

which he deems appropriate. That the statement of the accused has been recorded

4.

by the enquiry officer on 27.08.2009.

CONCLUSION

The objection of the learned counsel for the appellant regarding 

imposition of penalty under the Ordinance is misconceived because the Ordinance

5.
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does not provide its own penalty and does not repeal the Khyber Pakhtunkhwa ‘ 

Police Rules, 1975. The Ordinance has been given only overriding effect under 

Section 11. The departmental appeal has been filed after the expiry of 15 days but 

the appellant has not shown in the departmental appeal or in the memorandum of 

appeal that when did he come to know about the impugned order. The learned 

counsel for the appellant shifted this burden on the department that it was the ^ 

department to have had shown that when was the order communicated. Leaving 

aside this issue, the very service appeal is time barred for which the appellant had 

filed an application for condonation of delay. Going through the application for 

condonation of delay there is no plausible cause shown by the appellant which 

j could be formed the basis of condonation of delay. The judgments relied upon by 

the learned counsel for the appellant in this respect are not attracted as in those 

judgments the circumstances were different from the present appeal. These 

judgments could not be interpreted in the way, the learned counsel for the 

appellant has done. The reason is that if law of limitation is technicality and if 

used ag umbrella/sweeping principle then the Limitation Act would lose its utility 

and in every case which it is made out on merit, the limitation would be not

counted.

Now we are to see whether the impugned order was a void order or not. 

Mere writing an order over the enquiry report cannot be termed as void on this 

score. The learned counsel for the appellant has not been able to tell that when 

any order is devoid of reasons then it would tantamount to void order. The learned 

counsel for the appellant referred to Section 24-A of the General Clauses Act, 

1897 in support of his contention that every order should be with reasons but this 

section does not give the consequences of failure to give reasons which means that 

this section is directory and not mandatory. Secondly Section 24-A pertains to

6.
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Federal Statutes and not Provincial Statute. No pari materia section has been

introduced in the Provincial General Clauses Act. In absence of such specific law, 

the principle of natural justice shall apply which provides for due process. But by 

applying principle of natural justice we cannot hold any order without reasons to
t

be a void order. The learned counsel for the appellant has not shown any precedent 

on this point that such an order is a void order. In absence of any void order

limitation shall run against the appellant.

For the foregoing reason, the present appeal is dismissed being time barred. 

Parties are left to bear their own costs. File be consigned to the record room.

7.

ilnad Khan)
Chairman 

Camp Court, Swat
(Gul Zeb khan) 

Member
ANNOUNCED
03.10.2017

(
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03.05.2017 Appellant alongwith his counsel present and submitted 

Wakalatnama. Mr. Khawas Khan, S.l (Legal) with Amir Qadar, 

Deputy Attorney for the respondents also present. Due to 

incomplete bench arguments could not be heard. To come up for 

arguments on 04.09.2017 before D.B at Camp Court Swat.

I
'N

(MUHAMMAD AMIN KHAN KUNDl) 
MEMBER 

Camp Court Swat

V

v‘
i

V

• 05.09.2017 Since 4th September, 2017 has been declared as public 

holiday on account of Eidul Azha, therefore, case is adjourned to 

03.10.2017 for the same at camp court, Swat. Notices be issued to 

the parties for the date fixed.

Camp court, Swat.

t

3.10.2017 Counsel for the appellant and Mr. Muhammad Zubair, 
District Attorney alongwith Khawas Khan for the respondents 
present. Arguments heard and record perused.

Vide our detailed judgment of today, this appeal is 
dismissed being time barred. Parties are left to bear their own 
costs. File be consigned to the record room.

t

ANNOUNCED
3.10.2017
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Mr. Sajid Amin, Advocate for appellant and Mr. Imranullah,

Inspector (legal) alongwith Mr. Usman Ghani, Sr.GP for^ respondents
. i

present. Learned Sr.GP submitted that the case was assigned to Mr. 

Ziaullah, GP who is on leave today therefore arguments could not be 

heard. The appeal pertains to the territorial jurisdiction of Malakand 

Division as such the same is fixed for arguments on 6.9.2016 at Camp 

Court Swat.

15.04.2016

Member

None present for the appellant. Mr. Muhammad Zubair, Sr.GP 

alongwith Khawas Khan, SI (Legal) for the respondents present.
i

According to preceding order sheet dated 15.04.2016 the Division 

Bench at provincial headquarter had transferred the appeal to this 

Bench as the same pertains to territorial limits of Malakand Division. 

Since the case pertains to territorial limits of Malakand Division, 

therefore, the same to come up for final hearing on 02.1.2017 before 

the D.B at camp court. Swat. Notice be issued to appellant and his 

counsel for the date fixed.

06.09.2016

A
Chairman 

Camp Court, Swat
Member

Appellant in person and Mr. Muhammad Imran S.I (Legal) 

alongwith Mr. Muhammad Zubair, Sr.GP for the respondents present. 

Appellant requested for adjournment as his counsel is not in 

attendance. To come up for final hearing on 03.05.2017 before D.B at 

camp court, Swat.

02.1.2017

Ch^man 
Camp court. Swat
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No one is present on behalf of :he appellant. Mr. Khawas I

(Legal) for respondrnts with Mr. Muhammad Adeel Butt, AAG present. 

The Tribunal is incomplete. To come up for further proceedings on 

26.05.2015.

09.12.2014

Reader,

•T

26.35.2015 Clerk of counsel for the appellant and Addl: AG fer the 

respondents present. CJer.<. of counsel for the appellant requested 

for adjournment due to general strike of the Bar. To come up for 

arguments or 3( 10.2015 before C.B

(V—
Member

t *

30.10.2( 15 Counsel f »r the appel ant uud Mr. Muhammad Jan, GP for

respondents present. Arguments could not be heard due to

shortage ot lime, ^^'fo coipe up fax arguments on

5^
Member r
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Appellant with counsel and Mr. Khawas Khan, SI (Legal) for 

respondents with Mr. Usman Ghani, Sr. GP present. At the outset of 

the arguments, the learned Sr. GP requested for time to file reply to 

application for condonation of delay, which has not been filed on 

behalf of the respondents so far. Reply to application for condonation 

of delay be filed in the meantime, with copy for the opposite side ^r 

arguments on 6.2.2014.

15.8.2013

Chairman

Mr. Iflikhar Ali, Advocate on behalf of counsel for the appellant and 

AAG for the respondents present. Arguments could not be heard, and request 

for adjournment made on behalf of the appellant due to pre-occupation of his 

counsel in the Supreme Court of Pakistan, Islamabad. To come up for 

arguments on 13.6.2014.

6.2.2014

Counsel for the appellant and Mr. Khawas Khan, SI (Legal) 

for respondents with AAG present. Reply to application for 

condonation of delay has not been filed on behalf of the respondents 

so far despite a clear direction to that effect in the order sheet dated 

15.8.2013. A last chance is given for reply to application for 

condonation of delay, otherwise adverse presumption will be drawn 

against the respondents, and arguments heard in the light of 

available record on 9.12.2014.

13.6.2014
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02.11:2012 Appellant with Mr.Sajid Amin. Advocate and AAG for the 

respondents present. Neither written reply received nor 

representative of the respondents, namely, ' Khawas Khan,

S.I(legal), who was present on the previous date, is present today. 

However, the learned AAG requested for time, fo come up for 

written reply/commenls on 3.1.2013. Notice to the representative

of the respondents should also be issued for the date fixed. ;'

.r

^''rr, .;;i\ppcUantfinf person.^-and- Mr.Khawas :vRhan;S SI(Legkl)'. 'wilh ' 

Mr.S'hafjiruilah^-iGPihfor •.•the-.respondents present." .Written 'reply 

received on behalf of the respondents, copy whereof is handed over 

the appellant for rejoinder (5^ 22.03.2013.

iVl 111

Men

.respoiidciits
03.01.2013.

5

L
y'*

e>

Appellant with counsel (Mr. Sajid Amin, Advocate) and AAG 

, ^ for the respondents present. Rejoinder/replication on behalf of the 

'' 'appellant, received* copy whereof is. handed over to learned AAG for 
arguments on 15.8.20.13..

22.3.2013

/t

1
\\ i.I
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Counsel for the appellant and Mr.Khawas Khan, S.I(legal) for 
respondents with AAG present. Preliminary arguments heard. The 
learned counsel for the appellant argued that the appellant was 
reinstated into service vide this Tribunal Judgment dated 23.10.2008 
in appeal NO.602/2008. Thereafter, the respondent-department 
conducted partial inquiry and awarded the appellant forfeiture of two 
years qualifying service with immediate effect, as punishment. In this 
regard no proper order was issued to the appellant. The 
DPO(Respondent NO.3) had issued these orders on the face of inquiry 
report at page 19. The learned counsel further argued that as per 
orders of the Tribunal the appellant was not reinstated in service, 
rather he was issued charge sheet and statement of allegations on 
15.01.2009. Later on, on the application of the appellant, he was 
reinstated on 07.04.2009, and after inquiry the above punishment was 
awarded without any intimation to the appellant in writing. In this 
regard, the learned counsel relied on 1993 PLC(CS)308 and 20fl 
SCMli 544 regarding question of limitation and minor punishment. 
The learned AAG admitted that there are certain irregularities in this

06 26.6.2012

3'he record produced by the respondents did not contain anycase.
proper order issued to the appellant for award of the punishment. 
Points raised need consideration. The appeal is admitted to full 
hearing, subject to all legal objections. Process fee and security Ije 
deposited within 10 days. Thereafter, notices be issued to the 
respondents for submission of written reply/comments
on

for disposal.This case be pul up before Final Bench26.06.2012

CLaVN—

\cv XAJ»

V
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Counsel for the appellant present. In order to 

assist the eourl, pre-admission notiee be issued to the 

respondents as well as learned AAG. 'i'o come up for 

preliminary hearing on 15.5.2012v

2.4.2012.

MIMBCR

CoLiiiScl Tor I'ne appellant, and Khawas Khun S.ijixm

for the i‘espondeui-s present. The latter requested ibr

adjoumiTient. C'a.so adjuiirncd in ?(}.(', 70)2 tor n.piv/

preliminai’y liearing.



• \

Form- A '
FORM OF ORDER SHEET

Court of

Case No.——'
Order or other proceedings with signature of judgc or MagistrateS.No. Dale of order 

i *-'<-hnt4s
2 3I

1 The appeal of Mr. 3?o.usaf Khan S.>1. Police 

IVEr. Sjas Anwar
<

submitted today by 

may be entered in the Institution Register and put up to the
Advocate

Worthy Chairman for preliminary hearing.>.> •

2 . This case is'entrusted to Primary Bench for Preliminary 

Hearing to be put up there on Jf ^ ^^

,N

22.2.20125. Counsel for the appellant 

(Mr.Sajid Amin,Advocate)-present and 

requested for adjournment due to his pre-’ 

occupation in the High Court. To 

for preliminary hearing on 6.5,2012.

come :up

MEMBER ■

for lirno.Counsel for the appellant present arid request 
To come up for preliminary hearing on^^'2012: u

6.3.2012

5
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BEFORE THE KHYBER PAKHTUNKHWA 
SERVICE XmBUNAL PESHAWAR

Appeal No3^ /20 12

Yousaf Khan SI, Police Station Kanju District Swat.
(Appellant)

VERSUS

Provincial Police officer, Khyber Pakhtunkhwa, Peshawar.
(Respondents)

INDEX

u'
.-■j;

r'X.s
Memo of Appeal 1-41
Application for condonation 5-62
Judgment and Order dated 
Z^340-200S

‘A’ 7-113

Application dated 15.1.2009, 
Charge Sheet, 23.2.2009 & 
fresh charge sheet

‘B’, ‘C’, ‘d: &e 12-174

;•
Inquiry Report c 18-19F’5
Departmental Appeal ‘G’ 20-215
Vakalatnama6

Appellant

Through

IJAZAN^R
Advocate Peshawar
FR-3 fourth floor Bilour Plaza 
Saddar road Peshawar Cantt 
03339107225(091)5272054
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BEFORE THE KHYBER PAKHTUNKHWA 
SERVICE TRIBUNAL PESHAWAR

mAppeal No3 4 /2012

Yousaf Khan SI, Police Station Kanju District Swat.
(Appellant)

VERSUS

1. Provincial Police officer, Khyber Pakhtunkhwa, Peshawar.
2. Deputy Inspector General of Police, Malakand Region, Saidu

Sharif Swat. /
3. District Police Officer Swat.

(Respondents)

Appeal under Section 4 ot^^ the Khyber Pakhtunldiwa 
Service Tribunal Act, 1974 read with Section 10 of the 
Khyber Pakhtunkhwa Removal from Service (Special 
Powers) Ordinance, 2000 against the Order dated 03- 
10-2009 whereby the appellant was awarded the 
penalty of “Forfeiture of 02 years qualifying service” 
with immediate effect, against which the Departmental 
Appeal dated 24-11-2009 has not been responded till 
date.

Prayer in Appeal: -

On acceptance of this appeal the Impugned Order 
dated 03-10-2009 may please be set-aside with all 
consequential benefits.

espectfullv Submitted:

1. That the appellant was appointed as Foot Constable in the 
Police Department on 9-01-1978, he successfully completed 
the Police Training Course and during the course of his 
service he was promoted as AST The appellant while posted 
at police Lines Swat felt ill and was taken to his home, later 
he was medically examined and the Medical Officer on duty 
advised him complete bed rest due to the nature of the 
disease. He accordingly referred the medical slip to his 
immediate officer. However, the Department ignored the 
same and proceeded exparte against the appellant and vide 
order dated 17-12-2007 awarded him the major penalty the 
dismissal from service. s

•
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2. That the appellant filed service appeal No. 602 / 2008 in the 
Khyber Pakhtunkhwa Service Tribunal against his Dismissal 
Order and the Service Tribunal vide order dated 23-10-2008 
accepted the appeal set aside the impugned order dated 17- 
12-2007 and reinstated the appellant in to service and also 
allowed the Department to proceed afresh against the 
appellant in accordance with law, if they so desired. (Copy of 
the Judgment and Order dated ^?-?@-2008 is attached as 
Annexure ‘A’).

3. That after the Judgment dated {|^?-i^2008 of Service 
Tribunal the appellant approached the respondents for the 
implementation of Judgment Honorable Service Tribunal, 
however, the Department remained reluctant to implement 
the judgment of the Tribunal, at last instead of reinstating the 
appellant in to service served him with a Charge Sheet and 
Statement of allegation dated 16-01-2009, the appellant 
submitted application dated 23.2.2009 and requested to first 
reinstate him, and than if so advised proceed against him. 
The appellant was thereafter reinstated in service. And issued 
him fresh charge sheet. (Copies of the application dated 15-1- 
2009, Charge Sheet and Statement of allegations, application 
dated 23.2.2009 and fresh charge sheet are attached in 
Annexure‘B’,‘C’,D,&E).

4. That the inquiry committee without properly associating the 
appellant with the inquiry proceedings, the respondents 
conducted a partial inquiry and recommended the appellant 
for the penalty of “forfeiture of three years service”. He 
was however neither served with a show cause notice nor 
provided with any enquiry report, or giving any opportunity 
of personal hearing to the appellant, quite illegally awarded 
him the penalty of “forfeiture of two years qualifying 
service” on 03-10-2009 and recorded the order on the foot 
note of the enquiry report. (Copy of the Inquiry Report is 
attached as Annexure'‘F’).

5. That when the appellant came to know about the penalty he 
filed Departmental Appeal dated 24-11 -2009 however, it was 
not respondent till date. (Copy of the Departmental Appeal is 
attached as Annexure ‘G’).

6. That the penalty of “forfeiture of two years qualifying 
Service” is illegal, unlawful and against the law inter alia on 
the following grounds:

''•rri":'-
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Grounds of Appeal:

A. That the charges leveled against the appellant were 
never proved in the Departmental Enquiry albeit the 
Enquiry Officer illegally and unlawfully'proved the 
appellant guilty.

B. That the enquiry proceedings were never conducted in 
accordance with law, the statement of witness if any 
were never taken in the presence of the appellant nor 
he was allowed to cross examine them hence the 
Departmental proceedings are nullity in the eyes of 
law.

C. That as per the judgment dated 23-10-2008 the 
Department was required to proceed a fresh against the 

appellant in accordance with law, however, the 
Department again proceeded against the appellant 
without following proper procedure thus the inquiry so 
conducted was not only against the expressed 
provision of law / also against the judgment dated 23- 
10-2008 of this Honurable Tribunal.

D. That the competent authority has neither issued any 
Show Cause Notice nor given any opportunity to the 
appellant before awarding him penalty. It is also 
pertinent to mention that even the order of the penalty 
was not communicated to the appellant.

E. That the Charge Sheet & statement of allegations were 
served upon the appellant without issuing him 
reinstatement order thus awarding penalty on the basis 
of the defective departmental proceedings is not 
tenable.

F. That the penalty of forfeiture of service is not written / 
mentioned in the Removal from Service (Special 
Powers) Ordinance-2000 thus not tenable. Further the 
penalty order is not in proper form. Therefore, is liable 
to be set at naught on this score alone.

G. That the appellant did not absented himself from duties 
willfully but it was due to his ailing health which was 
beyond his control, and quite rightly the Medical 
Officer, DHQ Hospital Mardan advised him complete 
bed rest, those certificates were communicated to the 
respondents in time however it was rejected illegally 
and unlawfully.
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H. That the appellant is having 32 years spotless service at 
his credit, the penalty of “forfeiture of service” is 
harsh and liable to be set aside..

1. That the appellant remained jobless during the 
intervening period however he was not allowed the 
arrears of pay illegally and unlawfully.

J. That the appellant seeks the permission of this 
Honourable Tribunal to rely on additional grounds at 
the hearing of this appeal.

It is therefore prayed that on acceptance of this appeal 
the Impugned order dated 03-10-2009 m^please be set- 
aside with consequential benefits.

Through

IJAZ ANWAR KHAN 
Advocate Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL PESHAWAR

/2012Appeal No.

Yousaf Khan SI, Police Station Kanju District Swat.
(Appellant)

VERSUS

Provincial Police officer, Khyber Pakhtunkhwa, Peshawar.
(Respondents)

Application for condonation of delay if any
in filing the above noted appeal

Respectfully Submitted:
'-r

1. That the appellant has filed the accompanied service appeal in 
which no date has been fixed so far.

2. That the Petitioner prays for the condonation of delay in filling 
the above noted petition inter alia on the following grounds: -

Grounds of Application:

A. That the appellant throughout agitated the matter with the 
department and waiting for the decision of his 
departmental appeal, however when failed to get any 
response is filling this appeal.

B. That the proceedings conducted against the appellant are 
illegal, void and nullity in the eyes of law, no proper order 
of penalty was issued, similarly no show cause notice is 
served upon the appellant before the imposition of the 
penalty thus the order impugned is nullity and no period of 
limitation run against such order.

C. That the appellant never remained negligent while 
pursuing his remedy thus the delay if any is condonable.

D. That valuable rights of the petitioner are involved in the 
case hence this Grievance petition deserves to decide on 
merit.

E. That the delay if any was not willful or contumacious 
hence deserve leniency.
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F. That it has been the consistent view of the superior courts 
that causes should be decided on merit rather on 
technicalities including the limitation. The same is 
reported in 2004 PLC (CS) 1014 &2003 PLC (CS) 769.

■•'T'

It is therefore prayed that on acceptance of this 
application the delay in filling the above^^p^al Ipay please be 

condoned.

Applicant

Through

Ijaz AJi^r 

Advocate Peshawar

Affidavit

I_ do hereby solemnly affirm and declare that the contents 
of the above appeal as well as the application are true and correct 
to the best of my knowledge and belief and that nothiiigiia,s been 
kept back or concealed from this Honourable Tribun^. \

tJ

'eponent

\\
V
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HIGH
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Appeal No 602/2008

Dcite of institution ~ 09.04.2008 

Date of decision - 23.10.2008

\

Yousai Khan Ex-ASI, C.P Ayub Bridge District Swat, R/0 Sakhakot .
(Appellant)Malakand Agency

\
I.

VERSUS
I

1. Provincial Police,Officer, NWFP Peshawar.
. Deputy Inspector general of Police, Malakand Region, Saidu Sharif 
Swat. ^ .

'3. District Police Officer Swat

9

(Respondents)

Appeal under Section 4 o:t the NWFP Service Tribunal Act 1974, 
read with Section 10 ot the NWFP Removal From Service (Special 
Power) Ordinance, 2000 against the order dated ' 17.12.2007, 
whereby the appellant was awarded the major penalty of dismissal 
(Vom service with effect from 16.10.2007,

•m
'A’ \

-“•*S-\-
against which the

departmental appeal dated 7.1.2008 was rejected vide office order 

No 933 E dated 10.3.2008 communicated to the -appellant 
^ 14.3.2008.

K.k

on

Mr. Ijaz Anwar Advocate, ... 
Mr. Ghulam Mustafa, A.P.G

t
For Appellant. 
For Respondents.

MR. NOOR-UL-FLYQ...............
SYED MANZOOR ALI SHAH. .'.

■ MEMBER. 
: MEMBER.

.IIJDGMENT.

NQOjicDlwl~|AQ, ME : - This appeal has been tiled by the 

appellant against the order dated 17.12.2007 whereby he was aw'arded the. /fi 

major penalty of dismissal from service with effect from 16.10.2007,

/ •/
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against which the departmental appeal dated 7.1.2008 was rejected vide^v. 

order dated 10.3.2008 communicated to the appellant on 14.3.2008. He , 

prayed that both the impugned orders may be set aside and the appelhv^be 

reinstated in service with full back wages and benefits of service.

0 Brief facts of the case 

Constable in the Police Department 

completed the police training course and during the course of his service he 

was promoted as ASI. While serving in the said capacity, he was posted at • 

I’olice Lines Swat, fhe appellant fell ill and was taken to his home. He 

was medically examined thus the Medical Officer on duty advised him. 

complete bed rest due to the nature of the disease. The appellant 

accordingly referred the medical slips to his immediate officer. In the

are that the appellant was appointed as foot

9.1.1978. He successfullyon

meantime, the respondent department initiated departmental proceeding, 

however, the appellant not served with any charge sheet and 

parte inquiiy was conducted, and the Inquiry Officer without associating 

the appellant, submitted his findings. Thereafter, the respondents issued a

show cause notice, proposed to.,make reply, however, Respondent No. 3
' ] '

---ting foi the reply of the appellant awarded the major penalty of 

dismissal from service to the appellant vide order dated 17.12.2007 with 

ironl 16.10.2007. The appellant preferred a departmental appeal 

dated 7.1.2008, however, it has been rejected vide order dated 10.3.2008 

communicated to the appellant on 14.3.2008. Hence, this appeal.

was an ex-

'. without w'aiti\
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3. 'I’he respondents were summoned. They appeared through their 

'oprcscntatiye, submitted v^ritlen reply, contested the appeal and denied the »

•v***

claim ofthe appellant. c.

Arguments heard and record perused.4.

The learned counsel for the appellant argued that the charges leveled5.

against the appellant were never proved in the departmental inquiiy albeit 

the Inquiry Officer illegally and unlawfully proved the appellant guilty. 

The inquiry proceedings were never conducted in accordance with law, the 

statement of witness, if any, were never taken in the presence of the
I

appellant nor he was allowed, to cross examine, them hence, the 

departmental proceedings are nullity in the eyes of law. No endeavor was 

made to associate the appellant with the inquiry proceedings, thus the

inquiry conducted at the back of the appellant is legally not tenable. The 

Inquiry officer as required did not serve the charge sheet under the law, 

instead Respondent No. 3 issued the charge sheet thus the whole 

proceedings conducting on the basis ofthe defective charge sheet is not 

tenable. Past lapses, if any, cannot be made the basis for the dismissal from 

service, because these were dealt with/fmalized at the relevant time, 

hherefore the proceedings initiated on the past allegations are illegal and 

untenable. The appellant had not absented himself from duties wilfully but

1 \
\ \
\ •\

, i

w

it was due to his ailing health which w^as beyond his control, and quite

rightly the Medical Officer, DHQ Hospital Mardan advised him complete

bed rest. The medical certificates were communicated to the respondents

in time, however, it was rejected illegally and unlav/fully. Legally under no y

circumstances, the medical leave can be refused,.because the appellant was
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iiiial)lc to join his duties, thus the rellisal to grant such leave is illegal.and

•I . *

unlawful. 'The appellant has committed no act or omission, which can be •
V

(crincd as misconduct, nor he showed any*cowai;dice in his entire service

will demonstrate his conduct, hence, the impugned order, is nullity in the
!

eyes of law. The appellant is jobless since his illegal dismissed from

service. He prayed that on acceptance of this appeal both the impugned

orders may be set aside and the appellant be reinstated in service with full

back benefits of service.

The learned A.G.P argued that the orders passed by the respondents6.

are legal and according to law. The appellant deliberately absented himself

froni. lawful duty and during inquiry he was summoned by the Inquii7

/ Onicer but he did not appear before the Inquiry Officer, hence, correctly

dismissed from service. Proper departmental inquiiy was conducted against

the appellant and after codal formalities the appellant was dismissed from

service. The appellant is habitual absentee and unwilling worker as is

’evident from his service record. The appellant deliberately absented

himself from his lawful duty without prior permission of his superiors. He

remained absent and showed cowardice by leaving the place of duty. He

prayed that the appeal of tfie appellant may be dismissed.

After hearing the arguments of the parties and perusing the record it

is evident that proper procedure had not been followed by the respondent

department while terminating-the services of the appellant. The appellant

was not served with the charge sheet or notice of inquiry. The charge sheet

was served by the authority himself instead of Inquiry Officer, which is in
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. . i-vi(^l'al!on of Section-5 of the NWFP Civil Servants Removal from Service 
----------- ------ ------------------ -------- .

(Special Powers) Ordinance 2000. Hie appellant was ptinished'h^die
'T

/
allegations which, were administratively dealt with at the relevant lime and

thciclbre, again for the same allegations he cannot be punished. The

appeiiant was having more than 29 years service at his credit:.

■f. awaixlecLa vei7 harsh punishment. Reference can be made to PLD.r2007-^

SCP-397.

1-iaving noted these irregularities, we set aside the impugned order of8.

dismissal dated ] 7.12^2007_a.nd re-iiis^e the anpejjant into service and^ 

allow the department to proceed afresh against the appellant in accordance

with law, if they so desire. The,question of bade benefits is to bs-decided 

by the authoritv^on the out come of fresh inquiry if any. No order as to.

------s

costs. File be consigned to the record.

ANNOUNCED.
■ 23.10.2008.

(S YED MANZOpR ALl SHAH) 
MEMBER.
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'I CHARGE SHEET

I% jyir: Dilawar Khg.n’__nPQ_.5w:rt 
hereby charge you, ASI Yousaf Khan 

Police Lines Swat

as competent authoiity.
#as following that.'you, while, postei? toI

committed the following irregularities:

You ASI Yousef Khan, while posted to Police Lines Swat

absented yourself from duty with effect from DO

deliberately leaving 

with out any sanctioned leave

^ these
•A dis^Uerest ,n duty^ch is g_^s af^Mnauct on youT’^rt..

section , , » «' n'«=ndo=r under
ction-3 of the MWFP (Removal from Servicel Special

^l^)> have rendered yourself lial^"^"^

report No.37 dated 16/,10/2007 and
showed cowardice and • your place of duty making your self as 

or permission from youj immediate officers.

P°^^^°''d'nance 2000, and 
to all or any of pehalti^specified i

■ 3. You are, , therefore, required to submit

in section-3 of the • •ordinance.

your written defense within
to the Enquiry officer/ Committee, as

days of the receipt of this Charge Sheet 

the case may be. '

seven

4, Your „r„„^feen,e, sdould re.cd Id. Edduiry Offleor,

no do,.ns, to pu, |„ an'd^Slr"^ Y.o d.v, i
C-'/i.//.- action shall follow5. I^te whj^er yofr^e^o be heard 

^ statement of alleqations is enrlncoH

Committee within the

against you. , ‘

in person.
{

A\, \ ^
/ -A' x \ .

Officer, Swat

:

60No. /EB

Dated' /'6/ /
/200^

(•



> A
DISCIPLINARY ArTTQivj • I-
I

mea^nmg of section 3 of the N. W.F.P Removal fr

com Swat as^-
—h,as.rendered himself 

the following acts/omissions
' Within ttre 

Ordinance,
Service (Special Powers)om

g3^I£fl£NT6^LLEGATTn.

^ - P°sted to Police Lines Swat 
report No.37 dpted 

your place of duty

That he while
absented himself from duty 

and showed"deliberately leaving '
DD

16/10/2007
cowardice and

iTiaking your self 
PJE2n!l^i.°n ^ your immediate 

All these, based

.sanctioned leave or as deserter with out any

d?
on his malafied intention

2. For the o™. r (.>?«/>/
-Terence to the ahove:a S^ns a";—

™”““ -a. «,„o„ 3’„re'o’r„r,

disinterest in negligence, omission- and

i

accused with 
consisting of the following is

1. IMr. Mnhp^mmad
Lph;:,!2.

3. The enquiry Committee shall, in 
provide reasonableOrdinance, 

findings and 

pun1shment;or other

- 4. The

accordance with the

to the
provisions of the 

' accused, record its
eeipt of this order, recommendation 

against the accused.

opportunity of hearing 
t^ays of themake within, 25

appropriate action
accused and

.as to
a well 

on the date.
conversant representativshall join the 

Committee.
proceedings time and i department

place given by the enquiry

)

of
6oNo.

Dated Gulkada the, _/£^

Copyofaboveisforwardedtothe- 

^"^^oMmmad Aya._Khan,_ DsP UgaL._ '

200^.

1.
2.

against the
Special P ander theSpeaal Powers) Ordinance 2000.

ASiYpijsafj<ban

With the direction 
and place fixed by the C

for i 
NWFP/Re,

initiating proceeding 

oioval from Service
provisions of the

/rr C':>> r t'
^0 appear before 

ommittee for the
Tie the enquiry Committe 

purpose of he proceeding
0 on the date
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CHARGE SHEET
/

........ 3S competent auth^grity,

as following that you,
Mr. panishwar Khan DPQ, Swat

ASI,, Vousaf Khan__,. _

I
iiereby charge you,, 

while posted in Police Lines committed the following irregularities:

You ASI Yousaf Khan, while posted at Police Lines absented yourself from 

duty vide D.D No.37, dated 16/10/2007, showed cowardice and deliberately leaving 

your Place of duty also making yourseir as deserter with out any leave or permission 

irom your high ups.

All these based on your malafied intention, negligence, omission and 

disinterest in. duty which is gross misconduct on your part.

2. By reasons of the above, you appear to be guilty of misconduct under 

Section-3 of the NWFP (Removal from Service) Special powers ordinance 2000, and 

rifive rendered yourself liable to all or any of penalties specified in section-S of the 

ordinance.

3. You are, therefore, required to submit your written defense within 

seven days of the receipt of this Charge Sheet to the Enquiry officer / Committee, as 

the case may be. . -
1 -1. Your written defer^se, if any, should reach the Enquiry Officer/ 

Com.nuttee within the specified period, failing which it shall be presumed that you have 

no defense to put in and in that case exparte action shall follovv against you.

5. Ir^ti.mate whether you desire to be heard in person.

6. A statement of allegations is enclosed.

District Police Officer, Swat

/EBNo. ...

......../ 2009I3ated

>



DISCIPLINARY ACTION
>

I .. .MT^._Danishvyar_ KharV District Police Officer, Swat as com^-itent 

authority, am of the opinion that . ASI.Yousaf Khan, has rendered himself liable to be 

proceeded against as he comimitted the following acts/omissions within ttTe meaning of 

section 3 of the N.W.F.P Rerinovai from Service (Special Powers) Ordinance, 2000.

STATEMENT OF ALLEGATIONS
That he while posted at Police Lines absented himself from duty vide D.D 

No.37, dated, 16/10/2007, showed cowardice and deliberately leaving your Place of 

duty also making himself as deserter with out any leave or permission from your high 

ups.

All these based on ybur malafied intention, negligence, omission and 

disinterest in duty which is gross misconduct.on your part.

2. For the purpose of scrutinizing the conduct of the said accused with 

reference to the above allegations,, an Enquiry committee consisting of the following is 

constituted under section 3 of the Ordinance.

Mr. Oazi Ghulam Farooq AddI: SP Swat ....
2. ...... Mr. Muharnmad Avaz Khan DSP/Leqal, Swat
1.

3. The enquiry Committee shall, in accordance with the provisions of the 

Ordinance, provide reasonable opportunity of hearing to the accused, record its 

findings and make within, 25 Days of the receipt of this order, recommendation as to 

punishment or other appropriate action against the accused.
4. The accused and a well conversant representative of the department

by the enquiryshat! join the proceedings on the date, time and place gix^e 

Committee. \m\Ay^
District vcHice Officer, Swat

:/

/7/^ ¥o'o9^^o ..../E, Dated Gulkada the,No.

Copy of above is forwarded to the:-

K , .....Mr. Mr. Qazi Ghulam FarooqLAddI:.SP Swat______ 1

. 2. ___ Mr. Muhammad 'Ayaz Khan DSP/Leqal,.. Svyat , j for initiating proceeding

against the Officer/Official under the provisions of the NWFP/Rempval from Service 

(Special Powers) Ordinance 2000.

te. £4^^^ASI Yousaf Khan

With the direction to appear before the enquiry Comniittee on the date

time and place fixed by the Committee for the purpose of he proceeding
i(c
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POWpLOF ATTORNEY

Cjj V/}(^a9'm ~
ly *'

In ihe Court of<

}For
^Plaintiff 
^Appellant 
} Petitioner 
[Complainant

W

RSUS
7/. [Defendant • 

[Respondent 
[Accused

I

/ky / '
■•^4-ofAppeal/Revision/Suit/Application/Petition/Case No.,

Fixed for
I/W, the undersigned, do hereby nominate and appoint

IJAZ ANWAR ADVOCATE, HIGH COURT, PESHAWAR
I'c

QfiP ^Mti/ /7iiy true and lawful attorney, for me
b nn my behalf to appear at appear, plead, act and
answer in the above Court or any Court to which the business is transferred in the above 
matter and is agreed to sign and file petitions. An appeal, statements, accounts, exhibits. 
Companies or other documents whatsoever, in connection with the said matter or any
mailer arising.there from and also to apply for'and receive all documents or copies of

and other writs or subdocuments, depositions etc, and to apply for and issue
poena and to apply for and get issued and arrest, attachment or other executions, warrants 

order and to conduct any proceeding that may arise there out; and to apply for and
submit for the above matter to arbitration, and to

summons

or
receive payment of any or all sums or 
employee any other Legal Practitioner authorizing him to exercise the power and 
authorizes hereby conferred on the Advocate wherever he may think fit to do so. any other 
lawyer may be appointed by my said counsel to conduct the case who shall have the same
powers.

AND to all acts legally necessary to manage and conduct the said case, in all 
respects, whether herein specified or not, as may be proper and expedient.

and I/wc hereby agree to ratify and confirm all lawful acts done on my/oiir behalf 
under or by virtue of this power or of the usual practice in such matter.

PROVIDED always, that I/wc undertake at lime of calling of the case by the
in Court, if theCoui't/my authorized agent shall inform the Advocate and make liim appeal 

case may be dismissed in default, if it be procceded.cx-partc the said counsel shall not be 
held responsible for the same. All costs awarded in favour shalfbc the right of the counsel 
or his nominee, and if awarded against shall be payable by mc/iiw

IN WITNESS whereof I/we have hereto signed at. 
• ____ I_________day to____ the yearthe

Executant/Executants _____________
Accepted subject to; the temis regarding fee 7

Ijaz Anwar KJ

Adyocate High Courts & Supreme Court of Pakistan

ADVOCATES, LEGAL ADVISOllS. SEKVICE & LAUOUK LAW CONSULTANT 
FRO, Fogrlh Floor, Dilour Plaza, SadJar Road, Peshawar Canij . 

Pli.0'nO272l5‘5 Mobi!c-0J3J-Vl07225
. .t
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,
PESHAWAR

- ->
«

- Jr"' •

TitledService Appeal No. 34/2012

Yousaf Khan SI Police Station Kanju District Police Swat.
f ■"'

*•>!»• ,
Appellant

VERSUS
1) Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar

2) Deputy Inspector General of Police, Malakand Region Saidu Sharif 

Swat

3) ■* District Police Officer, Swat.

WRITTEN STATEMENT/REPLY TO APPEAL ON BEHALF OF
RESPONDENTS

Respectfully Shewith,
The reply to appeal on behalf of Re^ondents No. 01 to 03 is 

submitted as below:-

Preiiminarv Oblection:-

That the appellant has got no cause-of action and locOs standi. 

That the appeal is Jime barred.

That the appeals not maintainable in its present form.

That the appellant is estopped by his own conduct to file the 

instant appeal.

That the appeal is bad due to mis-joinder and non-joinder of the 

necessary parties;' -

That the appellant has not come to the Tribunal with clean 

hands.

Facts
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1)

3)

4)

5)• •T
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• 6)

2.

1) Para No. 1 of appeal pertains to record.

Para No. 2 of appeal parties to judicial record.

Para No. 3 of appeal is Incorrect. In .compliance of Service
/' ■

Tribunal Judgment dated 23/10/2008,f by implementing the 

same, afresh enquiry was initiated against the appellant, in 

accordance with the provision of Removal from service (Special 

Power) Ordinance 2000 and .proper Departmental Enquiry was 

conducted against appellant through Enquiry Committee 

comprising of Additional SP and DSP legal Swat, who found 

appellant against of mis-conduct and recommended for 

punishment vide enquiry report dated 02-10-2009.

Para No.4 of appeal is incorrect. The enquiry committee 

conducted, fair impartial manner, and strictly in accordance with 

law and rules punishment order is quite' legal and one sound 

footing.

Para No. 5 of appeal in incorrect,^against the facts.

2)

3)
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4)
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5)
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S' Para No. 6 of appeal is incorrect; penalty awarded to appellant is 

quite legal and strictly in accordance with law.
6)

GROUNDS:

Incorrect, the charges leveled against appellant were proved 

during enquiry proceedings due to which Enquiry Committee 

recommended him for punishment.

Incorrect. The departmental enquiry was initiated strictly in 

accordance with law.

Incorrect. The judgment of Service Tribunal dated 23-10-2008 

was implemented in its letter and spirit, and was proceeded 

against afresh by complying with the direction of Tribunal 

Judgment dated 23-10-2008 referred in the last para.

Incorrect, hence not admitted need no comments.

Incorrect, no committed.

Incorrect, against the facts.

Incorrect. Appellant deliberately absented himself from lawful 

duties and proved himself inefficient police official having no 

regards to the department and leave his place of duty without 

obtaining proper leave from the competent authority.

Incorrect. The punishment awarded to the appellant is quite 

legal and commensurate with the guilt.

Incorrect, needs no comments.

That the respondents also seeks the permission of the Hon'ble 

Tribunal to rely on additional grounds at the time of hearing of 

this appeal.

A)

B)

C)

D)

E)

F)

G)

H)

I)
J.

It is, therefore prayed that appeal filed bw^ppellant may graciously

be dismissed.

tProvincial Polrce Officer,
Khyber Pakhtunkhwa, Peshawar 

(Respondent No: 1)

1)

2) Deputy Inspector GenerpHof Police, 
Malakand Region Saidu Sharif Swat 

(Respondent No: 2)

3) District 9 Swat 
No: 3)

I
(Respond
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA. PESHAWAR/

\
SERVICE APPEAL NO. 34/2012 !

1SI Yousaf Khan Titled

VERSUS

Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and others

(Respondents) *
iT

••V«

POWER OF ATTORNEY

We, the undersigned No. 1 to 3 do hereby appoint Mr. Muhammad 

Ayaz Khan DSP Legal Swat as special representative.on our behalf in the above 

noted appeal. He is authorized to represent us before the tribunal on each and 

every date fixed and to assist Govt: Pleader attach to Tribunal in submission of 

record.

1) Provincial Pclice/Officer,
Khyber Pakhfcunkhwa, Peshawar 

(Respondent No. 1)
i

\
2) Deputy Inspector Genera olice,

Malakand Region Sald^Sharif Swat,
(Respondent No. 2)

■:ir
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3) District dfre^ffi
(Respondent No. 3)
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA. PESHAWAR

SERVICE APPEAL NO. 34/2012

SI Yousaf Khan Titled

VERSUS

Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and others

(Respondents)

COUNTER AFFIDAVIT

We, the undersigned No. 1 to 3 do hereby solemnly and declare on 

Oath that the content written statement to appeal are true and correct according 

to our knowledge and belief and nothing has been cancelled from the Service 

Tribunal, Khyber Pakhtunkhwa, PeshaWar.
♦

!
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Rrovincia( Ponce Officer,
Khyber Pakhtunkhwa, Peshawar 

(Respondent No. 1)

1)

■4-.

.1

2) Deputy Ins|/ectof GeneraJ^f Police,
Malakand Region Saido Sharif Swat,

(Respondent No. 2)
4-

3) DlstricrPonce r. Swat., 
(Res[y6hHent No. 3)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR.
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Source: Appeal No. 34/2012

’ i'YOUSAF KHAN %

»f ?

VERSUS
■V.-r.

? ■

i1

PROVINCIAL POLICE OFFICE, KHYBER PAKHTUNKHWA, PESHAWAR AND OTHERS.

i
REPLICATION ON BEHALF OF THE APPELLANT

RESPECTFULLY SUBMITTED:
V.

The appellant submits his replication as under:

Primarily Objections:

1. Contents incorrect and misleading, the appellant has been illegally awarded the 

penalty of forfeiture of 2 Years of qualifying service, thus has got necessary 

of action and locus standi.
cause

2. Contents incorrect the appeal is filed well within the prescribed period of 

limitation.

3. Contents incorrect and misleading, the appeal being filed well in accordance 

within the prescribed rules and procedure, thus maintainable in its present form.

4. Contents incorrect and false no rule of estoppel is applicable in the instant case.

5. Contents incorrect and misleading, all parties necessary for the disposal of the 

appeal arrayed as parties.

6. Incorrect and false, the appellant has come to the court with clean hands.

I



,
FACTS;

1. Contents need no reply, however contents of Para 1 of the appeal are true and 

correct.

2. Content s need no reply, however contents of Para 2 of the appeal are true and 

correct.

3. Contents of Para 3 of the appeal are correct. The reply submitted to the Para is 

incorrect and false.

4. Contents of Para 4 of the appeal are correct. The reply submitted to the Para is 

incorrect and false.

5. Contents of Para 5 of the appeal are correct. The reply submitted to the Para is 

incorrect and false.

6. Contents of Para 6 of the appeal are correct. The reply submitted to the Para is 
incorrect and misleading.

GROUNDS;

Grounds (A to J) taken in the memo of appeal Qiglegal and will be substantiated 
at the time of arguments.

It is, therefore, humbly prayed that on accept 
the appeal of the appellant may please be accemed as^rayed for.

of this replication

1

IThrough

IJAZ ANWAR

Advocate
AFFIDAVIT

I do here by affirm and declare on oath that the contents of the above replication as 
well as appeal are true and correct and nothing has been concealed frqrffthk^ 
honorable Tribunal.

■i^

DEPONENT••-.MVr*-'
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