. ':', |
16.08.2022

Learned counsel for the appellant present, Mr. Kabirullah '
Khattak, Additiona'l - Advocate General for'"_ the "respondents

present.

Reply/comments on behalf of respondents not submitted.

. Learned Additional Advocate General seeks time to contact the =

' respondents for submission of- reply/comments AdJourned To
come up for reply/comments as weII as prellmrnary hearrng on
_'13 10. 2022 before S.B. '

| Y .
(Mian Muhammad)
- Member (E)
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106" Tuly, 2022

e

Court of

} orm A

FORM OF ORDER SHEET

. /2022

. Case No.-

Date of order -
proceedings

2

24/06/2022

| and his counsel for the date flxed

Order or other proceedmgs WIth signature ofJudge

t._,é._f__._.. e

The appeal presented today by Mr. Fazal Shah Mohmad Advocate
may be entered in.the. Instltutlon Reglster and put up to the Worthy

Chalrmanforproperorderplease o ‘ o '.
REGISTRAR

This case is entruSted to Single Bench at Peshawar for p'relviminary

hearing to be put there on ﬁé/ﬂgz 7/7/Not|ces be |ssued to appellant
CIIAIR;;AN

Counsel for’ the appellant n_resent.

Let pre- admlssmn be issued to the respondents To

come up for reply/prehmmary hearmg on 16. 08.2022

before the S.B. ‘ O v

(Kallm Arshad Khan)
Chairman




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Service Appeal No 4?/ _)’/9 /2022

Shafi Ullah c.ccccrceersremsesemssensmsnnmmensrssssnassserssanssanses Appellant
VERSUS
€101V = o I o) 1 g 1= Respondents
INDEX

S.No | Description of Documents Annexure | Pages

1. Service appeal with Affidavit 1-3

2. Copies of Judgments, Cabinet decision & | A, B, C & | 4-29
Notification D

3. Copy of departmental appeal E 30

4. Vakalat Nama 31

Dated:-20-06-2022 ellant

Through ‘bvs\tD

Fazal Shah Mohmand

Advocate,

Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841

Email:- fazalshahmohmand@gmail.com

Note:-

Spare Copies will be submitted after
the admission of Service Appeal

NP

Advocate



mailto:fazalshahmohmand@amail.com

(,b» .

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR SRR
Service Appeal No agfé /2022 P N ‘1%—‘{-
Pt
Shafi Ullah, Chowkidar (BPS-03), Govt. Institute for the Visually
Impaired, Children (Girls) Peshawar......ccuseecesersaeses Appellant
VERSUS

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4, Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

%ﬂvﬁ@""my On acceptance of this appeal, respondents may kindly be
W directed to grant/allow the appellant Health Allowance at the
B 7«1/ rate of one running basic pay with effect from the date of

™) appointment with all back benefits.

Respectfully Submitted:-

1. That the appellant was appointed as Chowkidar (BPS-01) on
30-05-2014 and is serving in the Special Education Institution
and teaching/providing special education/training to special
children and since appointment he has performed his duties
with honesty and full devotion with spotless service career.

2. That after eighteenth Constitutional amendment, the
employees of Directorate General Special Education, of the



Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

3. That the appellant being similarly placed, approached
respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay with effect from
the date of his appointment, vide departmental appeal which
has not been responded so far despite the lapse of the
statutory period of ninety days. (Copy of departmental
appeal is enclosed as Annexure E).

4. That this action of the respondents of not allowing/granting
the appellant, Health Allowance equal to one running basic
pay with effect from the date of his appointment, is against
the law, facts and principles of justice on grounds inter-alia
as follows:-

GROUND S:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the
judgments have been implemented, thus the same
point has been deiced by various foras, the appellant
such is also entitled to the same treatment.



D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and he is subjected to monetary loss illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal.
Dated:-20-06-2022 ‘ Z%p\/eullant
Through ! (
| Fazal Shah Mohmand
Advocate,
: Supreme Court of Pakistan
LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable

Tribunal. “J\b

ADVOCATE

AFFIDAVIT

I, Shafi Ullah, Chowkidar (BPS-03), Govt. Institute for the Visually
Impaired, Children (Girls) Peshawar, do hereby solemnly affirm
and declare on oath that the contents of this Appeal are true and
correct to the best of my knowledge and belief and nothing has

been concealed from this honorable Tribunal.
ﬁ?/E PONENT
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In, thc decr.nl bcnu.c Trxbmml Ibl'lnl.lh.ld
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/ o o 10.2350, 2352 10 236882368-A, 2369 o 2443, 2446 102484 &

2487 to 2501, ..sOb to 2520(R)CS/2016 Wllh M. Ps

Nuseat 1% alifr and others -
\'cx\us

Sccrelary, C mn( il A(lmuns(l ation & Dc.vc.lo;.mux( Division,
Sccx ct uy Ein mu.. Division and AC‘PR Isl.ml.\b.ld. )

Datc of‘lnsu.luh;on : 04.04.2016, ctc..
Datc of hearing : 17.07.2017
Date o[Judgmcnt $18.07.2017

2 !
. : o . Before:. . Syed R.xf‘quc IIuamm Shah, and-
v o T o Sycd Muhammad H'umd Mcmbcrs
. Present: . Mr. Mulmmnmd Anwar Muy,hn( Advocatc (‘ox‘ the . :
\ appcllants. Lo
Y. Syed: Zil-e-MHusnain Kaaml. Assistant * Altorncy

‘General for the respondents with M/s Arshad Anj um," .-

Assistant Director, CA & DD, Naveed Akhter, Segtion . |

. . - Officér; Finance Division; Azhar Nadeem A van,

. o B . Assistanl Accomts® Qfficer. and Muhnmm.nd Ja bar, !

i buzmr Audm;n Aol’\l( as D.Rs. .;. ; ! ;
runcmx«m NS i
" ' ' R A
. ’ SS’ED R/\I‘IOUI- HUSSAIN SHAHM, MI"MBI- R:- Wnlh lhlb uud,_,iucm___-?;g |
we shall decide the above titled-appeals. The fucts uvmg rm. o lhc pr c.nlJ}
H

' appcals arc llnl the Prime Mmlslcr of Pakistan’ approvcd pdymcnl ‘of | I-XI Ith
Allowancc to the msuluuons provxdmg Health Scrvxccs in lhc year 012‘.:; q

and the Fi mancc Division’ xssucd nouﬁcauon No. 2(13)R-2/201 1-777 mcd
i) .

- ¢ - 06. 02.2012 for gnnl of Hcalth Allo\v'mcc, cqual Lo onc.basuc pa

nmmng salary to- the hcallh personnel in the cmploymcm o'f I‘c R

Government in BPS Schcmc w.e.f. 01.01.2012, in addition to thc eXisti

- pay. and allow.mcu. in l}I"S schene. lIc:mh allowance had been pmd 1o thi

| contcmpor‘mcs of the appcllams in o(hcr Government. | Iosp{lals 'incluf

PIMS, Federal, Gnv( l‘ul)clmu.. CDA, ICT, Pakistan R.ulw.nys md Feder

, > Govcmmcnl Scrvxcos llospn(.nl lsl.nmabnd cte. but it was d st.onl.m\'u.d:;::l'

' QS o the pn.scnl appcll.mls vide impugned orders dalc.d 08.08. 2014 ',2_!.03.2 )
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’é Sl 45({5 u.»sl.i(lc)(,.\/zuu., ete. with M.,

administrative umllol ul CADD and, lln.rx.lm\., the -

“entitlement or ‘eligibility  shall be taken  imo

consideration ~ in  the light af status  of cach
deparhinent or catity separately.
S. - In order to mcet the ends of Jm.uu.. n would Le
“appropriate that. recovery of the Health Allowance alrcady
paid 1o 1heé cmployces is “recovered after a-speaking order hiis
been passed by. the Jearned Sccrcnry It is expected that the
.Sc»rchr) CADD shall pass a spcaking order prcfcrablv within .

' 90-days.”

.\\.\". . . . XXX - T 7T NN

The 'su.n.lm) CALDD .mu puu-.mL. Iln., u:u.md uml aflording llu'

opporluquy of hu...umg () llu.. .mnmnnd representatives ol llu.

pclllloncra (now appellants) . on 14.03.2016 passed the order dn[ul

21.03.2016 and . decclared the CA&.DDb lcus.r dated 13.03.2016

allowmg Health /\llmv.mu. Ao the l)bbl: cmpluyw:. unl.nw(ul, .q_;.nn..l o

the rules, void ab ll‘llllo and dirccled the- AGPR to rccovm llu. s.ml

Allow:mcc from their salancs in casy msmllmcms.

o

I this backdrop, lhc appcll-\ms filed lhc mslant .lppc:\ls

thc followmg praver: - %

3.

) “It is, lhcrcfon., most rcspcclfully prayed l.hal lln..
appcllant being- cntitled to Hcalth - Allowange being
“covered under category of Health Personnel, 'the said
‘order dated’, 21.03.2016 by~ respondent No.l  may
therefore, be set aside and it be declared that the action

of respondent Mo in“wi ithdrawing the suid ¢ slloveangn -

and recovery thereof from the- salarics of appcll.mls, is

‘ .m.\lnﬁdc.. nllcgal violative of principles of locus|
Co pocmu.nuaz.,

unfair, unjust, unrcasonable, nrbumry
fanciful and. capricious. and that are entitled to réceive
the same, . [rom the date it has- been \vuhdrawn amd

's(oppcd lrom p.:ymcul T R

'lhc lc.xrm.d ‘counscl . lor the appcll.mls ar gucd tha

_appcllams bcmg l‘cdcnl govcrum«.m Scrvants undcr Amclc 24

stated lhnl vﬁu.mcul dl;pcllvq contained: in mea}ry of] )
No.2(13)R-2/"01l dﬁlcd 06.02.2012° ‘was unambiguous :and q -e
stipulated admissibility ol Health- Allmv.mu. 1o .1ll health - personpe gl
cn’nplovmcnl of Federal Guvunmu\l in BPS .S-.lu,.m. but de: upiili: u . ;

mnln..umn ol the ¥V m.mu, I)l\'mun. the appellants were

' Consmuuon of the Islamxc chubhc of Pakxslm\, 1973 nnd covered mdcr' :
Scction 2 (b) of C;vxl Scrvanls Act, 1973 were onutlcd to all pay.a

allowances pn.m.nbc.d by F u.h.ml Govunnunl Tor us unplnyu.s hr c

l‘muncc

v.lc.pnw..(l
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©40S(R)CS/2016 and prayved for the same relicf, The lumcd counsel

“fal untlc_n the 'lc.mmm of hnl.h pe1sonncl because health pcrsonnCl mcea l
" a pcrson who held a post in .m\' institute op organization delivering s scnn' -

Awitly disabilitics: and, hc..ncu. \.nuld not he dccl.lrcd s hcnllh |nr<onncl to ],
‘ bcu)mc ‘elitled for the suid .n“mv.mcc. The C/\DD on 13.03. 20!3 in its
‘eommunication g AGPR u‘m\cu.d sanction of the [ r-..-.m: Aumv.mcc to

_.subsc.qucnlly (hsumunucd afier \rcrllu..umn ol” ultlllcnu.m in Trdi:r-’lo'
ol

prevent the nmusc of this nllm'.nm.c. by non-cnuucd personnel

¥ sr,sms,mnc.s:zmo. ctc. with M,bs, §

said bcncﬁu In support or luc u.rsmn the learncy counse] - for ‘lhcv-

nppc”nnls referred o the Jmlgments or 7§ ST dated 05.10.2015, Lot, ”Ol'o
I8 .05, 2016 and 14, 12.2010 p.n\cd in I\ppl-‘ll.- No. 224(R)Cb/"’0l5. -\67 ln
7’(R)C5/"Ol 3, '! 170 10 Il!s7 1189 to l"Sl(l\)(..S/"Ol) & 381 to

v«..hu.mcnll)' nrfucd that the .Lspomlt.nl-l‘ inance Division \w'.s blmvml,, hot -
-and cold in the same hn'.uh as, on the onc hand, it had .nduum.d the clmm ol‘

3

" the ppelianis in para 4 i PATWISC Conntnenis filed o e Han® 'olL

Islamabag Nngh Court, lalnmabad while, on the mhu- I, llu.y (lu.luu.tl

the same s.l:um vide uulu' d.m.d 2l 03.2016. I cou(uldcd that -the bcnul‘ (e

. once yranted nnd acted upon h.ul created ;) vested right whicl couhl nolbe -+ .

withdrawn u'ulmcr.lll\'. in \mln(mn of pnncxplc of n.uur.ll msuco.. The -

deamed counse) lor the .-ppc“.ml l.mly .n],m.d that i Impugnedt urdcrs-'wcrc

void ab- mmo. cm.lm-mm-,uuhcc and’ having no sanclity of lnw us
wnhdrnw.nl 7 stoppage of \.:l.ny .unmum.d to punislunent which could not
be .I\V'\rdc:l withaut .ndnplmr the due process of faw. provigled’ umlcr lht. .

Qov«.rnmunl Servants (i m.y and Un'.uphm.) Rules, 1973.. o i Vo

4.0 ‘lhc nppc—:ls \\trc rc.smcd Dby the rcspondc.nlc ll ,was stn(cﬁ '. i
that lhc said nllow:lmc \\.n. x.ol admissible to the appellants as thcy dld agt. <

* in the health seetor and includcd in Schcduh.-! It was fur(lu.r submxllcd tha{ ,
lhc Hecalth Allowancc was nllowcd prows:onnllv 1o, (hc appellants by the B ;

_AGPI\ on the -basis of” CADD Dwmons k.ucr dated- 106.08. 2012 but -',_",."

' sub<cqucntly that Division -:un a rct'crcncc lo the Finance vamon lo Scck S

its concurrence for adnms:bnhl; of Health Allowance whic, n.gxcucd the| . !
Saimc on 14,03 2013 on-the ground tha( lhcy were involved in lhc proccss

of cducation, training and rc.h.'l!nhl.ltmn nr disabled quldrcu el pecsons

DGsE cmployccs \\uhou( curc,.xrrcncu of the l‘mnncc Divisicn .mc*' the
f\ﬂPR made provl\mnal .wmcm fo .the appcllants. which awas |
i

i
It was-

submmed h\' lcﬁpondc.u' Nn 2 lh.xl health .dlow'mcc was granted vith the .
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.lpbﬂ)\ﬂll ofthe I’ mm Minister, through a sumn

thred Federal Government Hospxluls i.c. Pakist

wy, .«,,mmcauy moved (‘or
an Institute of MLCIIC.I'

Scicnccs, 13 G Polyclinic and N.mon.ll lastitute oI'Rclmblhl.luon Mcdicine,

l'm. Ducctomlc (:uaural of Special E(lm.n(mn & Socml Wclf:u'c, being an

cducalional bud). d«...lll with - the. process of cducalwn

n.lnb:hl.mon of dxs.:blg.d chnldrcn and persons wiih dnsabnhlu.s, whlch wis

carried out by a multi- 1rof'cssnon:|l tcam mcludmg teachers, pnol‘cssmnah

dov.lon.. ndlmm..h.uun, ministerial s supportive / ancillary staff did aut

©oflr wuhm (hc ambit of healtly orgamznuon and

*health pt rsonncl' lu et the said. .lllmv.mu..

could not be declared as

The respondent No.3 i,

_AGPRin its para\wsu comments subnuucd that the identical cascs litled Dr,
Parkh F. Lodhi, cfc.” vs Sccrcmry Finance were' stijl pcndmg, bt.[orc the

Honblc qurcmc Cotnrt of Palusl:m

" was. granted 1o. the “health pz.mmm.l in the

.Government, i nes m.hum. wuh elleet from
ddmissible 1o non~ch.nc1l cadres. In reply-to o qu

letter © No, TM/LS- 64’CSIIP/1U’§/20H -12/186,

.

ST “We | hcm'q the Icam;d counscl for the parties and pérused the
-record, ‘ ' : :
" 6. ', - Hu. hc..nlxh .nllmv.mcv. c.qu.u lo anc lmslc pay o(‘runnmg salary

employmeni of Federal

- 56510 STI(R)CSA2016, ete. wifh M.ps.

G1.01.2012. 1t \v.n mmh. )

ety raised by AGPR vide
dated

chulnuons Wing of the Finance Divisioi vxdc. u.o. No.l'.2(13)R-2/2012-
172 da(cd 27.03.2012 fumished’ dx.l' inition of lhc health personncl by shlm)_,

' orgamznhon dclivcrin;; scx‘vicg:s in the hul(h

scelor ‘and - mcludc.d in

Schcdulc-l but did not include. Person who was on d(.pu(almn lo the

F cdcral Govcmmcn{ from. any Provmcc or-other aulhonty and who was on

contract, or on work ch:u‘gcd basns or who was

‘The nppcllnms arc ncither dcpu(nnomsls lrom

Thcy arc also not- being paid from conungv.ncws.

: c:vxl servants. uhder sectio. 2 (b) of llu. Civil Sc »
, dchvcring services to ‘the disabled chlldrcn / persons, The beneficiarjcs /‘ L

. ,nppcllanls comprised of Academic :md Admlms(

to the dcﬁmuon furmshcd by. Ihc I‘mancc D:v:s

WIS
“Pedera S0t
o,

paid from contmgcncxcs.

any Provmcc or othcr'

. authonty nor have been engaged on con(nct or on work’ charged bnsxs.

On lhc  contrary, lhc)' nu..
rvants Acl 1973 und m«..’

ralnvc Cadrcs. Accordmg

. ion vide their u.o, dnlc.d I
‘27 03. 2012 the appcellants. arc uuulcd o health allow.unc. In purns-6 & 7 !
undcr I‘acls ol‘ Parawisc Comments fi lcd before lhc l-Ion’blc Islan;;nbad-l-li'gh v

¢ N .-_—_—.
’

- that *health personnel* meant a pcrsons who held a Post in any institute or .

“training and -

12032012, the _|.
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"‘. the light of the Judgmcm of Hon' hlc Supreme Court of Pmus(an rcpox'tcd in”

K

R R

: oncc granlcd and acted upon crcmcd a ‘vested right. whuch could not be

. 7_' ' We would hkc to make ; an cmplmsns on the Judgmcms of (hc
N Tnbunal in Appcals N "24(R)C$/20 IS and 381 to 405(R)CS/“016 da(cd .

' Co’uri,. Islamglbnd on h'ch.ul'l: of Suurunry Fi mancs: Dnvuswn in Wnl Petition -V

. Servant could not’ bé recavered. ‘cven ir- lhc benelicial- ord\.r w.ls .

.lcgalh' susl:umbh. and liablc to be sct asndo.‘ o i

| B
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s G .565iv s71m)csnoxr cte. wath m. -

Y

‘No., 4007-’2014: it was calcr'oncally admuu.d lh.u in April; 2014 Mmmry ol -

. CADD again submitted NIS/ DOs conlmnmg a provision of' Rs, 100 nullmn
as HPA “for DGSE for financial ywr ”OI'I lS Imw«.w.r. DFA refitsed to - S
" endorse the le 1 BOs forc.c.ﬁully dv.duc(c.d in nmoum o(' Rs.92,542 .- -

million of HPA, lcaving Rs.7.458 mlllzon ‘for thc pcuuom.rs (now-.""
:\ppcllnm..) ie. 24 cmployu... who bclongcd to mcdical prorcssxon and came . .

under the cmcna of. cnmlcmcm of HPA, as. per DFA (LADD)

\undcrslandmg D:0.7 letter dated 09,05, 2014 was issued . by,_ FA's

iy _A"Orgamzanon to AGPR for stoppage of HPA to non-ctitled cf-nplbyi:cs and

it was duty of AG]’R o take action on’ the said letter* and “decide
cnmlcmcm It \\-ns pr:tycd that lhc pcnuon was_an ndmmmmuw. issuc wxlll
CADD & DGSIE, therelure, the I m.mu. Dwmon be c.\;ludul from the fist ~

-of respondents. Now: the lm:mcc. Dwmnn h.nx come up with different

stand, It js L) .|lfmv¢.d o .mpmh.nlc and reprobate,” No logical rx.ply has - e

been subnmu.d b\' lhx. respondents for d\.prwmz, the appollanls ol their -
lcgmmau. nghh A large number u[‘ cmployecs of the I cdu'.:l (;ovunmcnl

<umlarly placcd. are gcumg the said advantage, Why. then, the uppt.llanls

be dcpnvcd is not clear frow what. has been wriucn inthe comuu.nla bcl'ms i

“the llon'blc Islamabad lm,h Louxl Istamabad | and the’ Federal’ Scrvice

Trlbunal “This seeins to be dlscnmuntory (rcalmcnt oﬂcndmg Articlc 4 & B

25 of the Cons(mmon of Islamic chubhc of I’aklslan. 1973 I‘urtln.r lhu :
appcllan(s have bccn dirctted bv rcspondent No.1 . lo refund the paid
amount’ \vluch is ngamsl the principle ol' locus pocmlcmmc bccnusc thc

Honble Suprcmc Court of Pak:smn has consnslcntly held that the bcm.f t

QS
vnhdmwn nmhxcnlly, in \'whllon 'of n'lturnl Jusllu.. It.is an csmbhshcd
law that benefits reecived hy a cn'sl servanl, cvc.n under: -.rruncous ordc.r
passcd by (hc compctcnl autliority wuhnu( :my fault on “the p-m of" uwl

subscquentily \\'uhdra\\'n or ruuﬁc.d' "We are fortificd 1o take. this \'u.\v m

PLD 1992 sC 207. chcc. 1o this c.\tent, the impugned” ordcrs are not

.
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..

“UMAR ATA BANDIAL J— By leave of s ‘court

3, TRNET el

i

gmnted on 23. 02.2016, 0142016 and 12.12. 2017 in the

‘ several connected appeal before us, the appellant Federal' ' . ]
'Government ehallenges the Judaments dehvered on common' | -
‘ questtons of fact and law by the learned Federal Service Tnbunal
on 05 10 2015 11. 01 2016 and 18.07. 2017 The Judgments
1mpugned in the connected appeals declare ‘the zespondent'__i
"ﬂy ' ' 'cmployees of d1fferent 1nst1tut10ns functmmng under the

" D1re<,torate General of Spemal Educa‘aon (“DGSE") to be entltledt ' o f o

to payment of Health Allowance granted by the . Federal

Government vide, 1ts Off1ee Memoranda dated 04 02 2012 and

. 06.2.2012. These Memoranda are 1ssued by the Fmance Dmslon

"(Regulatlons ng) Govemment of Pakls'ran purSLant to

o approval granted by the Prlme Muuster under the . Rules “of  ~

'.Busmess, .1973. It would be useful to reproduce the ‘two




. \ o . 4
) " - | - }l .
\j o memoranda conta_lmng the terms and condl’dons for the grant of —2' I i},
T - Health Allovvance to ehg1b1e persons h ] :
Gc-vermnent of Pakxstan S

Finance Division . . T .
' e (Regulatxons Wing) o Cor :
: F.No.2(13)R-2/2011 . L Islamabad 1'_he 04th Feb 2012. L i :

OFFICE MEMORANDUM

T TS B
3

g - e o g
oy coaaey s e

Subject: B GRANT OF ADHOC ALLOWANCE EQUAL TO .
: " " ONE _BASIC PAY AT THE INITIAL OF THE ° . .
" SCALE TO THE HEALTH PERSONNEL IN BPS .. e ' S
SCHEME R : .

: The unders1gned ‘is d:.rected to say tha.t the
Ordinance No.Vi of 2011 that sanctioned the Career Structure for
- ) - " Health Personneél Scheme (CSHP) has lapsed on 26.12.2011.
e L Accordingly, CSHP is no longer in the field and all‘health personnel -
‘ have consequently reverted to 'the BPS scheme. Tn order to - =~ . A
compensate health personnel for the loss of benefits sought under . :
'CSHP while preserving, their status as Civil Servants, it Has been -
" decided by the Federal Government to grant'adhaoc allowance equal . . :
_ to one basic pay at the initial of the scale to the health personnel . : S
in' the. emglo)g:gent of Federal Government, in- BPS scheme, with - o “E
effect from.-1st January, 2012. This will be in. addmon to t.hexr ) . B -
. emstmg pay/aﬂowancesmBPS Scheme ' . . ' : ok

s REomerrt s

2 ' This. Dmsxon s OM No. 2(13)R—2/2011 -698 dated 17*"'
November, 2011 may be treated as withdrawn w.e.f, 26.12.2011.
Sd/--

(M. Munir Sadxq)
Deputy Secretary (R- 1)

ey

' “Government of Pakistan. o
.Finance Division . . e . : -
(Regulatxons Wing) . : . o .

F.No. 2(13)R-2/2011-777 . Islamabad the 06t February,Q.O;Q .
QFFICE MEMORANDUM '

Supa'jeét:- " GRANT OF ADHOC ALLOWANCE.EQUAL TO ONE - - ‘o
- " BASIC PAY OF.RUNNING SALARY TO THE HEALTH - . ‘
. PERSONNEL IN BPS SCHEME. - :

. In contmuatmn of Finance; va-swn s O M.
No. F2(13)R—2/2011 dated 4.2,2012, it has been decided by the .
' Federal Government fo_grant benefit of one basic pay of runmng L

. salary as:Health Allowance td _the health personnel in the
. employment of Federal Governiment, in BPS scheme, with effect

" from 1st January, 2012. This will be in addition to their existing
" allowances in BPS Scheme. Also grant of stipend amounting to
" "Rs.50,000 per mhonth to the postgraduate residents and Rs.24,000
per month for House: Officers resprctwcly w.e.f, (1.7.2011, will _ ;
continue. Ce N PR ! i !
Sd/-- -
- (Manzoor Ali Khan) -
<+ 8r. Jomt Secretary (Regulanons)”
(emphdsis supp lied} _ '
2. Learned Deputy Attorney General has contended CR -

that the Health A.llowance granted by the Federal Govelnment is

javailable to health ‘pie_rs.onnel in the 'employment of ‘the Fedetal

/ S Gover'nment'in,the BPS sehen'.l‘e at thfee_ hospitals ”establislhe_d__in _

PSP AT SRR I BTRA S A
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classiﬁed as health p'ersonnel narnely: Doctors, .Allied'-.Nurses,
Paramedlcs and Support The servmes spec1ﬁed under the
categones of Paramedlcs and Support mclude Teachers<

Aumov1sual Operators T echm01ans, leranans, etc

' -institutions of 'the ~Feder'\'l ' Government at Islamabad ‘is' the

-3

‘4.A A The: adnunlstratrve l\"/hmstry' for the health -

Mmlstry of Cap1tal Admlmstratron and Development D1v1s10n."

A (“CADD”) is an adrmtted fact that v1de order dated
- 13. 03 2013 the M1n1stry of CADD granted the health Allowance
' to the employees of the DGSE and its allled spec1al educatmnv

o centers/ 1nst1tut10ns 1nc1ud1ng Natronal Trust ior the Dlsabled

(“NTD") and the Nat10nal Counc1l for Rehabrhtauon of Dlsabled

Persons (“NCRDP”) A"l‘he ‘ respondents . were : t_hereby

' acknowledged as benef101ar1es of the said grant and ‘were pald' '

the Health ‘Allowance wnh effect from 01.1. 2012 unt1l o

27 10. 2014 when the Finance D1v1s1on mformed the Accountant

Gencral Palﬂstan Revenue (“AGPR") that only health personnel

N WOI‘klIlO‘ in Federal Government hosprtals and chmcs were' :

u’aliﬁed to rccerve h-‘ »H‘ealtn .Allowance. The AGPRV

.correspondmgly mstructed the DG%E to stop payment of ‘the

said allowance to: its employees as no budget allocatlon for the

said emolument had been made in the ﬁna.nmal year 2014 15

5; ' The dlscontmuatmn of therr Health Allowance was.

taken to the Islamabad High Court by some of the respondents

V1de order dated 17.9. 2015 the learned High Court referred the' .

"drspute to the Secretary CADD for passmg a speak_lng order:

thereon, and till. then restralned recovery of past payments of

the Health Allowance from the affected employees of DGSE and'

alhed centers The Secretary CADD heard the partles and by

Senicr t’o

ouprene :
ls!a.‘.ﬁ g

-

S5 e Eie




unhelpful to hlS plea.

- personnel”.

order dated 21,3.2016 ' rejected i the

g

of hlS decxslon is that e.mployees of the DGoE were engaged n

“the
process of educatxon trammg and rehablhtabon of d1sabled ‘

chlldren a.nd therefore did not fall Wlthm the a_rnblt of a health

- Orgamzatlon The respondents successfully challenged the sa1d '

order before the leamed Federal Servxce Tr1bunal Wmch has, -

inter alia, by the 1mpugned judgment dated 18. 07 2017 declared ‘_ .

that thef,responde_.nts are eritltled to the- grant of Health

Allowance. -

6. .  Learned Deputy ,.'Attorneir General-.has ~contended '

- that after t'he» lapse of the Ordinance'that had provided a career
structure for the doctors nurses and paramedlcs workmg in

. PIMS FGP a.nd NIRM, the Health Allowance was granted by the o

I‘ederal Government as COmpensatlon to the sald health

.personnel He Was however unable ‘,to, show 'an‘,r o

contemporaneous dxrectmn issued bv the M1mstry of CADD or :

the Mlmstry of Fmance that restnctcd the gra_nt of the Health

A- Allowande to the clauned employees of the three hosp1tals

spec1ﬁed by him. As already noted above, the deﬁm‘uon of health

personnel prov1ded in the Mlmstry of Fmance : Office

‘Memorandum dated 27 3 2012 is- wxde in scope and therefore

7. . We have . etcarhined the deﬁmtmn of “health,

adopted by sa1d memorandum d

Section: 2(b) of the Ordmance Wthh is to the followmg effect
mea.ns a person who holds a post in any

b} “health personnel"
€S m the health

" institute or orgamzauon dehvermg servic
sector and included in Schedule-l but does not mclude
‘.1) a person who is’ on deputation to the Federal

T Government from any Province or other authon*y, - -

" Senicr Court Acsgoinge
»ouoxeme Court of Hzlz
- lslamabad

.Cntltlement of the',

ated 27.3.2012 from .

frm—ni
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by. the Mlmstry of CADD is. re

- Secretary Finance,

: Islamabad H1gh Court pursuant to that Cou

: 20 3 2015 passed in, Wnt Petiti

4 '-:1ecords that the proposal approved by the ane Mlmster v1de '

 (identified by t

i) :a. person
who is e o
mployed on ¢
ontract, or
ori. Work

It is no
) ted that the foregomg deﬁmtlon of health
rsonnel
covers persons holdlng posts in any
mstm.lte or

I IZ n ![() e cl Vf‘l I” Ser Vl( es ]11 ﬂle healf.h SeCtOI tllaL

:re 1ncluded in ScheduleI to the Ordmance Learned Deputy: .
) ftorney General was unable to d1$t1ngu1sh the respondents
who are employees of ﬂle DGSE and allied mstttuuons 7/ centers’ )
NCRDP. and NTD from the paramedlc and support staff
posmons that quahfy as health personnel accordmg to

S h -
c eduleI to the Ordmance It is not demed by the appellant g

that
educatlon training and rehablhtatlon of chsabled persons
are services provxded in the health‘sector. These serv1ees fall

within the terms of Schedule I. to the Orchnanre ancl therefore

. the promders thereof qua_hfy as health personnel

9. - ) Accordmgly, not only do the respondents fall W1th1n

the category of persons who are, in terms of I‘mance D1v151on

Memoranda dated 06. 2 2012 and 27 3.2012, ehgtble for grant of
tie Health Allowance but - their entltlement has’ 1n fact been "

' admltted by- both the M1mstry of CADD and Mmlstry of Fmance :

In this respect the. aforernentloned letter dated 13. 3 2013 issued |
ferred Also the affidavit of, the

Government -of Paklstan filed - ini the

rt’s order dated

on No 4007 of 20 14 spec1ﬁcally

Summary dated 25. 1 2012 did not restric

Health Allowance to the
he learned DAG) For that reason the F

T arged bas1s [») p ;
ch r who i 18 |
v aid from cont.lnge.nmes . , 2 /

t admlss1b1.1ty of the

personnel of the three hosp1tals

inance
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‘ Dmsmn Memoranda dated 04, 2 2012 and 6.2. 2012 made the
g allowance avallable to all’ health personnel employed by thev'
" Federal Government in the BPS Scheme '
10. - . As a result the sald aJIOVca.ncehvvas paud to the

health personnel of the DGSE and its alhed 1nst1tut1ons until

27. 10 2014 when the Fmance D1V1s1on mstructed the AGPR to

- :confme the grant of the allovvance to ernploye_es Aof Fe'derai E
"Government'hospitals and clinics. This instruction represents ..
merely a change of oplmon Wh1ch 1s not occas1oned by an
amendment in the terms. of ehglbl.hty for ‘the HeaIth Allowance ‘
B Therefore as the Memoranda dated 04. 2 2012 06 2. 2012 and
| 27 3. 20 12 1ssued by the Fmance D1v1s1on, Government of ¥
- Paklstan stﬂl hold ‘the’ ﬁeld in the1r orlglnal temls there is no"‘v '
| merlt in the obJect10n-by the Iearned DAG'to th-e ent1tlement of .

the respondents to clalm and rece1ve the Health Allovvance

11. ~ Asa secondary and also tenuous argument learned. '
- Deputy Attorney General contended that the Health A.llowance 1s .
- glanted under executlve fiat . w1thout any statutory backtng N

, therefore the. same can be w1thd.rawn by the Federal Grovernme,nt -

at any ttme That is clearly a ﬂawed contenhon It is admltted"' :
| that grant of the Health Allowance and the terms of ehg1b111ty to
' receive the same were determmed by the competent authonty,"_; L
' M1n1stty of Flnance in accordance w1th Rules of Busmess of the
. Federal Government The. 0r1g1nal terms of the sa1d lawful grant
| still hold the field These were acted upon and payment of the :
| Hcalth Allovvance to the respondents has conferred ‘a vested _
' nght upon. them. In such cncumstances, the executlve is barred'-'
' by the rule of locus poenztentzae from umlaterally rescmdlng and "

retnevmg the beneﬁt avalled by 1ts rer1p1ents Reference 1s. made .
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R A Tt 'Paki'stan,‘ through the Secretarz, M1n1strz of Finanee vs. . &
.Muhammad Hlmayatull.ih Farukhi (PLD 1969 SC 407) and'~

The. En,qmee1 -in- Ch1ef Branch vs. Jalaluddm (PLD ‘1992 SCA '

4' ; .207). Therefore mthout a change of the terms of eli'gibil'ity .for
_the Health Allowance even. the prospectlve exclusmn of the '
rCSpondents from rece1pt of the beneﬁt shall constttute arbltrary
. and unlawful aetlon '

12. In the c1rcumstances we do not ﬁnd cmy error or- S !

defect in the 1mpugned Judgments of the learned Federal Serv1c,e,-'

.Tr1bunal dated 105.10.2015, 11.1.2016 - and  18.7.2017. R

'Consequently, these' -appeéls. are dismis,sed and the entitl'emerlt

oo

of employees of the DGSE alhed mstltuttons/ centers NCRDP

RESTRS T

: ~and * NTD to I‘CCCLVC the Health Allowance is .afﬁrmed.'

:Sd / - ﬂlzan Saqzb Nmal, CJ ’ | |
Sd/ u Urnar A dBandzal g
. Sd/- I]az ul Ahsan, J '
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BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFARE AND WOMEN
EMPOWERMENT DEPARTMENT KHYBER PAKHTUNKHWA, PESHAWAR.

Subject : THROUGH PROPER CHANNEL, APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

Respectfully Submitted:- @

That | am serving under your kind control in the Special Education Institution and

teaching/providing Special Education services/training to Special Children. It is

pertinent to mention that after eighteenth Constitutional amendment the employees.

of Directorate General Special Education of the Federal Govt: Department, have been
transfer/devolved to the Provincial Govt:, Special Education and such devolved
employees though serving under the same department of the Govt: of Khyber
Pakhtunkhwa are allowed/granted Health Allowance equal to one running basic pay
w.e.f 01-01-2012 which has also been endorsed by the Honorable Federal Service
Tribunal as well as the Honorable Supreme Court vide its judgements in Civil Appeal
No. 811/2016, also approved by the Provincial Cabinet on 22-10-2019 and also
implemented.

Since the employees of devolved Institutions and | am performing the same duties in
the same Institutions, same department, having the same job description and cause,

being teaching/providing special Education/Training to special Children, therefore |

could not be treated discriminately more particularly with respect to my colleagues
and that too under the same administrative control. It is worth to mention that the
employees of devolved Institution have been allowed Health Allowance since 01-01-
2012 and even after the payment of arrears the same has been merged in their basic

pays.

It is therefore requested that | may kindly be allowed/granted Health Allowance
equivalent to one running basic Pay w.e.f 01-01-2012 on the analogy of the

employees of Special Education Institutions of Khyber Pakhtunkhwa with all back

benefits.

Dated : 2,@»6 2022 J
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/ VAKALATI<IAMA
"‘ i BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR
_ Ne /2022 | |
¢ h@hﬁ’ UU@JY\ ! urereuserssenaseenesenssersserssenssessessssissessasssesanes Appellant
VERSUS
éomj N 0] 1 o =T Respondent(s)

| { l; ﬂ M , do hereby appoint and constitute,

Fazal Shah Mohmand Advocate Supreme Court &. To act, appear

and plead in the above—lmentioned matter and to withdraw or compromise the
said matter or submit to arbitration any differences or dispute that shall arise
touching or in any manrfer relating to the said matter and to receive money and
grant receipts therefore and to do all other acts and things which may be
necessary to be done for the progress and the course of the prosecution of the
said matter.

1. To draft and sign files at necessary pleadings, applications, objections,
affidavits or other documents as shall be deemed necessary and
advisable for the prosecution of the said matter at all its stages.

2. © To employ any|other Legal Practitioner, authorizing him to exercise the
power as conferred on the undersigned Advocate, wherever he may
think fit to do so. ‘

AND | hereby agree to ratify whatever the Advocate or his substitute shall do
in the above matter. I|also hereby agree not to hold the Advocate or his
substitute responsible for the result of the said matter in consequence of his
absence from the Courtiwhen the said matter is called up for hearing. | further
hereby agree that in the|event for the whole or any part of the fee to be paid to
the Advocate remainingiunpaid, he shallbe entitled to withdraw from the aBove
matter. Received by me on

CLIENT(s)

ACCEPTED BY:

QWIEAS

FAzAL SHAH MOHMAND
ADVOCATE,
SupremE CoURT OF PAKISTAN.

1
OFFICE(:ZCantonment Plaza Flat §/B Khyber Bazar Peshawar Cell# 0301 8804841
{Clerk) Cell# 03339214136
Email: - fazalshahmohmancﬁ@qmail.com.

|
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