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'__“ 16.08.2022 i Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General for  the réspondents'

present.

. IRepIy/comments on behalf ‘of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents _for' submission of reply/comments. Adjourned; To
come up for repiy/commentS"as well-as preliminary hearing on
113.10.2022 before S.B. | o |

- (Mian Muhammad)
Member (E)
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FORM OF ORDER SHEET
" Court of
_Case No.- qq \ /2022

Date of order
proceedings

2.

24/06/2022

06" July, 2022

E Order or other proceedlngs with SIgnature ofJudge

- Chairman for proper order please.

.,»,-.3____,. B

The appeal presented today by Mr. Fazal Shah Mohmad Advocate

may be entered in the Institution Register and, put up to the Worthy

= |
REGISTRAR &

This case is entrusted to Single Bench at Peshawar for preliminary

hearing-to be put there on éé ' Q‘%J/b .Notices be |ssued,to appellant

and his counsel for the date fixed. ' C Q_

'CHJAIRMAN

Counsel for the appellant present.

Lét pre-admission be issued to the respondents. To
come up for reply/plehmmary hearmg on 16 08 2022
befote the S.B.

(Kalim Arshad Khan)
Chairman
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No 4@5 /2022

QUIAL Ul AiNuuecerccemssmsesssscsamesmsemsnssnssassassesessasesassnsssnssanes Appellant
VERSUS
GOVE. aNd OtherS. . eercrcresccrsserrenssenecnmessmnssmnsesnnssses Respondents
INDEX
S.No | Description of Documents Annexure | Pages
1. Service appeal with Affidavit 1-3
2. Copies of Judgments, Cabinet decision & | A, B, C& | 4-29
Notification D
3. Copy of departmental appeal E 30
4. Vakalat Nama 31
Dated:-20-06-2022 ppe

Through 9 5

Fazal Shah Mohmand

Advocate,
Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841
Email:- fazalshahmohmand@gmail.com

Note:-

Spare Copies will be submitted after
the admission of Service Appeal

Advocate
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5 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL satuichwe

Khvhor &

PESHAWAR Sorviee T ivunal
| Priwey Neo. —55:‘
Service Appeal No géé /2022 2&/ bl2p22
' RN e
Qurat Ul Ain, Store Keeper (BPS-07), Govt. Institute for the Visually
Impaired, Children (Girls) Peshawar......csssessasserens Appeliant

VERSUS

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
\WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS. '

PRAYER:-

‘%ﬂ@ﬂw‘"day On acceptance of this appeal, respondents may kindly be
+ directed to grant/allow the appellant Health Allowance at the

-{%{5 | %R"i;\, rate of one running basic pay with effect from the date of
appointment with all back benefits. -
Respectfully Submitted:-

1. That the appellant was appointed as store Keeper (BPS-06)
on 29-06-2015 and is serving in the Special Education
Institution and teaching/providing special education/training
to special children and since appointment she has performed
her duties with honesty and full devotion with spotless
service career.
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2. That after eighteenth Constitutional amendment, the

employees of Directorate General Special Education, of the
Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

. That the appellant being similarly placed, approached

respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay with effect from
the date of her appointment, vide departmental appeal which
has not been responded so far despite the lapse of the
statutory period of ninety days. (Copy of departmental
appeal is enclosed as Annexure E).

. That this action of the respondents of not allowing/granting

the appellant, Health Allowance equal to one running basic
pay with effect from the date of his appointment, is against
the law, facts and principles of justice on grounds inter-alia
as follows:-

GROUNDS:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio. |

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children

~in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the
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judgments have been implemented, thus the same
point has been deiced by various foras, the appellant
such is also entitled to the same treatment.

D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and she is subjected to monetary loss

illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal. I;A/( :
Dated:-20-06-2022 @&é |
Through \W

Fazal Shah Mohmand

Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable

Tribunal. \ S E
ADVOCATE

AFFIDAVIT

I, Qurat Ul Ain, Store Keeper (BPS-07), Govt. Institute for the
Visually Impaired, Children (Girls) Peshawar, do hereby solemnly
affirm and declare on oath that the contents of this Appeal are
true and correct to the best of my knowledge and belief and
nothing has been concealed from this honorable Tribunazéb}!A

ONENT
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Judygnent Sheet .
" ln_‘thc I-‘cd'crul bcx vice Tr xbunnl Islamabad

n

4/\])])&,.![\ N.565 10 573, 757 (0 793, 894 1o ‘)l 8, 9]8 A, 919 10
943. 998 101045, 1108 10 1179, 1224 to 1243, 1765 to 1325, 2327
1©.2350, 252 10 2368&2868-A, 2369 o 2443, 2446 (0'2484 &

2487 to0 2501, ..nOb to 2520(R)C6120 16 wuh M. Ps.

Nusrat '1‘:|l)ir and others -

.

\’m NS

Sccrchr) ' C'.l)n( 1] Adnums(r.:t-ou & Dq_w..lornu_nt va:mon.

Sccx cl.u' s lun.nuc Division and AC‘PR Isl.mx'lb.xd

Date of Institution : _04.04.2016. cte. .
Datce of hearing : 17.07.2017
Dalc ol‘ Judgmcnl 18.07.2017

Before: . Syed R.nfquc Huasmn Shaly, and- ]
. Sycd Mulammad H'umd Mcmbcrs.

_ Present: . Mr. Mulmmm.nd Amvar Mug,hnl Advocntc I'ox‘ lhc

\ appcllants. -
M " Sycd: Zil- c-Ilusnam Ka.cml. Assistant Auomcy

General for the respondents with M/s Arshad Anjum,-

Officér, Finance Division, Azhar Nadcem A
Assistant Accomnts: Qfficer . :uul Muh.lmm.ld Ja
Senior Auduor AGPRas DRs: 7 [

JUDGMENT, g | ¢

' SYED RAFIOUI' HU?SAIN SHAH MI"MIH"R‘ Wllh lhlsuudj,

we shall decide the above mlcd -appeils. The facts L.,lvmg risc'lo lhc pre

Assistint Dircelor, CA & DD, Naveed Akhlcr, .Sl..tuon .
V{m,I £

rbm',

‘ appcals are thm the Prime Muustcr of Pakistan approvcd puymcnl ‘of H'

Allowancc 1o, the msu(uuons provndmg Health Scrwccs in l.hc year

~and thc ‘Fi |nancc Division’ issued nouﬁcnuon No.2(l3)R-2/‘20| 1-777

‘pay. and allow.mccs in BPS scheme. Health allowance had been p-ud { l_ |
' comcmponncs of the '\ppcllams in ‘othér Government. Hospuals 'inclu .
PIMS Federal, Gov( l‘u)) clum,. CDA, ICT, Pakistan Railways .md l-u

Govcmmcnl Scrvncc.s Hospxml l«l.mnbnd cte. but it was d aconunuu

the pn.scnl appcll.mls vide impugned ordcrs d'uccl 08.08. 2014 2'[.03.2
L
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the following manner: - g
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and 25.03;20!(&._‘ ;l'lrc. Sccrcln{"y; -Capital '/\Elminis(r::ii'fn N4 Dcvclnpmcm "

Division (LTA.QIN)) vide et aied 06,08.20) 2 n{lm\'c\ Mealth Allowance

1o 24 personnel of° ])ixcc!nl_':lh;‘Gcll-\‘l':l' ol SPL‘C‘I'.':‘ }‘:(illk "Ull (IJGSE) ({lnd.

the AGPR, lslilillabadlslnrlcd_ paying the said Aliou::mcc - -hese personne)
with elfe Trom 0L 22, e o discriminatjve uctic 1 of Seeretury
CAKDD ihe cmployces of DGSE started agitaling (l;chaucr with him who
vide leiter dated 13.03.2073 aleovwed { ealin I‘\.“()‘\?V-'Illl.'(' to all the cmployt.jcs-
of 16 instiwtions of DG"HI':: and allicd c(‘luculi()n cuuﬁ'cs,lclc. in view-of

functions and the services being rendered by them in prhviding Health

-Services (o the disabled and special children wigy effect from Ol.bl.ZOIZ '
and the AGPR accordingl_\; S(.‘xrlcd p.'i)‘i'ﬂg the said '.‘ullm'v;incc o lhc:ﬁ. The
' AGPR \"ichv letter dated 08.08.2014 in('(_u'x;lcd“ the Dirccu;r .chlcrnl;' DGSE.~
-that Finance Division had.iyu provided budget allocation lor the year 201 4.

2015 Tor the sajd )\110\\':\1190;. hence, the payment of said Allowance be
‘sxoppcd' by submitting the cémpﬁ(ér changes through concerned DDOs,

Subscquently (he Finance Divigion allocated budget for the said Alldwancfc R
- but the CA&DD parked the budget and later on alio;atcd the s':img o ;omL
other organjzation, Being nL:grj.uvcd' Ql'sldppugd"o!‘ the said Allo\fv:mcc vide . -

letier. dated 05.08.2014. the  alTecled employces filed Writ  Petitiof
No.3,784/2(jlll. 3358/’2(“-! and 400772014 which were disposcd of by thé.

Ho_'n°h'lc Islamabad Hipn Court, -lsl:l:lnanb;nci vide arder dated 17.09.2015 4 -

Xxx R o . XXX
4. In the light of the above, the instant petition
alongwith the connecled petitiong are converted into

representations deemed (o Py ‘pcndi‘ng_bc(brc_(hé learned

. Seerctary CADD: The learned, Scerctary CADD 'shall

" afford an opportunily of hearing 10 "an authorized -
representative af “ihye Pctitioners ‘and, thercafier pass a

"-Speaking ordcr, It s Expeeted that the Scerctary shall, .
interalia, take into, considcmtion_: - j

W) l_llt" Rll’ﬁd%l\'il ated ’_36_.3.2015 filed by the Sccxic‘mry

Fizange, during the procecdings before this Cour; '
b) the -:'ucl"_fihm in some cases the Health Allow ance,
© o owas Maid 1o the tmpioyces by ke AGER pur Suant
i i approval givenhy the CADD; Ty

&

fc) The regiest mide by and oy behall off -the,
© Petlioners that in the circumstances recoverly of
‘the Healih . Allowance would cause imnfenge

- hazdship:; and '

, : . '
d) The fuct: tha e pelitioners are craployces of
o e gy Yillerent  departnients and - endities | ander the:

oaed

2 ses W STIRICSI2016, ete, witl b . N

S B DI




_appcllanls bcmg lcdcr'll govcrmm.nl S\.rvams undcr Amclc 2

——— )

. § . ,6 , X Shh SI l(l()(,.\l"()lln, cle. with M. I's,

administrative control ul CADD anl, therefore, the

“entitlement  or  cligibility shall be taken into

consideration in the light ol status o cuch
department or enlity separately.
S.  In order to meet the ends of juslu.n_. it would e

“appropriate thatl. recovery of the Health Allowance alrcady
paid to the cmployces is recovered aficr a speaking ordcr hus
been passed by the lcarned Sccrclary It is expected that the

e Scerctary CADD shall pass a spcaking ordecr prcfcrablv within .
B © 90-days. " : :
- ONSN ’ NXS - NNX

The Scerctry CAKIID .lllu puu--uu_- llm red uu' uml n(lnrdn'q_~ lhc'
'opporluully_ of hc..ymg e the .wllmnn.d ncprcscnl'\lxvcs of - llu.
" petitioners (now ';|ppcllums)nu; 14.03.2016 passed the order dnlcd_- :
21032016 and declared the CA&DD's lefier dated 13.03.2016

allowmg Health /\llmvanu, A0 the l)bbL uupluyw:, unl.nwful, .q,.un..l o

the rules, void ab |mllo and dirccted the- AGl’R to rccovm llu. s.ml

Allowancc from their snlancs in casy ms(allmcnls.

thc followmg praver: -
i “It is, lhcrcfon.. most respectfully prayed thal the
. appellant being- entitled 1o Hecalth - Allowance being |

covered under category of Health Personncl, the said

‘prder datcd’ 21.03.2016 by respondent No.l may |

_lhuclorc.. be set aside .uul it be declared that the aclion

and rccovery thereof from the- salaries.of appcll.mts, is

malafide, illegal, violative of principles of locus| .

. pocnilentiac, unfair, unjust,’ unrcasonablc, nrbxlnry
Tancitul and.-capricious. and that arc entitled (o receive

the same, . [rom the date it has. been \vuhdr'\wn and{ L

stopped lrom payment.” T . .i.

3. ’lhc lcamcd ‘counscl lor the appcllants ngucd tha

‘ef respondent Mo in withdrawing he suid alloviangn|

-

allowanccs pru-unbud b)' F Ldbhll GOVunmull for us v..mpluyu.s. l'

No 2(13)R-2/2011 dalcd 06.02.2012 was unambxguous nnd

shpulah.d admissibility of Health - Allowance 10 nll hcallh pc.rson u..l'

cmplovmcnl of FFedéral Go vernment in Brs :s«.lu..nc but dc:-pllc thyes s

nnlllu,.mnn ol lhc l'm.mu. Dlvmuu. Ahe .Ipp\.“.\l\l\ were v.lcpnv«.d

|
STTERTED ]

LR 4 W (WL

'.i §

4

Scction 2 (b) of le Scrvanls Act, 1973 ‘were f.nmlcd l.o all pay-

20 . lathis backdrop. lhc 1ppcll’1m$ ﬁlcd the msuml .\ppcnls with
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- said benefits, [y suppo-t or lu< \'grsmn. the learncd wun.st.l lor (hc

the saime c.l:um vide (mlcr d:ilcd 2'l 03.2 16 He contenged it - 1he benefit

. once yranted and acted upon h.ul creited a vested right which could wotbe -« . .

‘a pcrson \vho held a pos( in .m\- institute or organization dchvcrmg scrwcc.:.' oy e
*in the health scctor and mcludcd n Schedule-1, fy was furthursubnuucd tha{ -~ i,

A/\GPI\ on the -basis ol' CADD vamon s leucr dalcd .06. 0s. 2012 bud

, subscqucnuy that Division sent’ a reference to the Finanee vamon (o secki
. 1 4’
witly disabilities and, hc.ncu, muld not be dcclnrcd as hcnllh pc.nonncl tof.

'Af‘ PR - madec [‘ro\’l\lm\-’ll .wmcm o the appcllants. which ;was
ald

_.sub_suqucn(ly (Insconlinucd alier: vcnlu..uum ol” mullcnu.m in Trd'cr to
i

;1‘ Soﬂ mS:l(R)(‘VZ()m cle. \wlh M.Ps.

appcl!nms refcrred 0 the prlgmenty of FSTdated 05.10. 2015. 11,01. "OIG
18.0s, 2016 and 14. 12,2010 p.lwcd in App\.:\l N0.224(R)CS/""01 S, 867 tn
b7’(R)CSI’0l.:. 170 10 ll.\7 HSY (o 1251(R)CS82015 & 381 1o
H05(R)CS/2016 and prayved for- the same pelicf, The k.nmcd counsel
vclwnicnuy argucd that the .uponduu-[‘xmncu Division was blmvmg,-lm(
-and cold in (he same brealy ; 4s. on the tnc haad, it h.xd .ndunm.d the cluin"f 61'.
the appelianis i Pars 4 ¢ l..\.u Pasnvise u:.n':u.nt‘\ Bled io ahe Hen® '..\lc"'.‘ ‘

Islamabad Nngh Court, lslnnpb.'\d “vhile, on thc other Innd, lm.y (luhm.d RTINS

Withdrawr, y mlalcmlh‘. in \mlnuon of principle of natural justice, The
Jdeamed counsel lor the appeliang l.nslly argucd that xmpugncd nrdc.r-; were
void ab- mmo. coram-nan-judice ang’ having, ng .s.mcnly of Imv 'ualb
wulnlnw.ll 4 stuppage or 'mlmy .umnmlul to punisiiment \\'lm.h could hot

be. .mnrdcd without .|dnplm,- the cue process of | HCVR nmvulul uidler llu.
(.;ovc.mmuu Servants (1 Hu.'uuy mul Dis .upluu.) Rules, 1973

4. 0 . The 1ppc1ls were rc.smcd by the rcspondc..n('i 1( ,was s(.'l( o W

that lhc said nllowamc u.m x.u( admissible o the appcliants as (hcy dld nj:’ : '

“fal} umlcr the :lr:lni'.im of hul.lu petsonnel because health pcmonncl mca

lhc Hcaith Allowancc was allowcd provxsxonnllv lo the appeliants by the -

its concurrence for admmsxbul:u of Health Allowance whicly n.gxcucd the| = . !
same on 14.03.2013 on-the ground that (hcy were involved in lhc proccss
of cducation, training and rc.lnlnm.umn of disabled s.luldrcn :md pcmonm

become entitled for the said. .nlluwnncc. The CADD on 13.03 20l3 m its
communicalion {o AGI’R wmcwd sanclion of the Ht..'lllh Allow:mcc to-
DGSE cmproyccs \\nhnut concprrcnc«. of the Finance Divisian and the

i
prevent the nmusc ol this allowance by non-catiticd personnely It was -

submmcd lw rc‘ponduu Nn..‘! lh:u health nllow.mcc was’ gr:lmcd, vith the .

. J
_ I
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' ?, 3 .565 0 S7I(R)CS/2016. ctc. with M.ps.
” ’ : ' .

:lpj)rc)\':xl of the l'rimc Minister, through

threé Federal Government Hoapuals i.e. Pakistan Inshlulc of Medicul

Scicncecs, ]v.G Pol)nluuc
(e Ducclor.uc (xuu,ral of Spccml E(lm..umn
d(,.lll with. the. process of cducalwn trammg and

& Socml Wclr.uc, hcmg an

educational bod) ,

» n.hnb:hl.mon of disabled cluldrcn and persons wiih clnmb:luu.s which was

varricd oyt by a nunu--)rol'cssxonnl team mcludmg teachers, pxofcssmnnh

doulors. adminis .l:.uun,. ministerial wnd ; supportive / ancillary staff chd ol

fa” wxlhm uxc ambit of health’ orgamz:mon and could not be declared as

hcalth pt-rsonncl' lu et the sitidl. .nllmv.mu.. The respondent No.3 ie.-

_AGPRin its parawxsc comments subnuucd that the identical cascs litled Dr,

Farkh F..Lodhi, ete.’ vs Sccrctnry Finance were still pcndmg, bv..l'orc the

Honblc Suprcmc Court of Palust.'m.

ST -Wc -hcm'd e Icaméd counscl for the parties and pérused the
-record. : : ) : )
S 6. "f!'ixpf:-‘lnganlxll .muw.mcc. t.qu.ll lo onc bnuc pay nﬁunnmg ml.xry

. was. pranted to. the health pv..rwnm.l in the employment of Federal

Govcrn'mcn(. in 3PS .Sc,lu.nn. wuh clicet from 01,01 22002, It was mmh.
admissible 1o’ non-ch.nc'nl cadres. In reply-to o query raised by AG,PR vide
letter - No. TMllb 64’C$HPIIU’$/20H 12/186 dated 12,03, 2‘012‘ lhc

g chulauons Wing of the Finance Division vide U.0. No, l'.2(l3)R-2/2012-

172 dnlcd 27.03.2012 Tumished d:.l' inilion of (hc health personnel by sl.uuu,

' orgamzanon dclwcmu_, scrvices in the hl..l“h scelor ‘and - mcludud in

Schcdulc-l but did not include. _person who was on d(.pulalmn to the
Fedcral Govcrnmcm from any Provmcc or-other aulhonly and who was on
contract, or on work chargcd basns or-who was paid [rom contmgcncxcs

“The appc«llnnts'arc, ncither dcputnuomsls lrom any Provmcc or othcr
- auth‘ority_ nor have bccﬁ cngagcd on conlr'xct or on work" charged bnsns. '

Thcy arc also nol-bung pmd from conlmgcncxu. On the conlr_'lry, lhcy are

- civil servants. under sectjon. 2 (b) ofthe Civil Servants Act, 1973 and méi

and N.mon.ll lastitute of Reha lblhldlloﬂ Mcdicine, -

a summary, :.pucmcally moved for -

" that *health pcrsonncl' meant a pcrsons who held a Post in.any institute or .

dchvcring services to ‘the disabled chxldrcn / persons. The beneficiarics I v

' _nppcllnms compriscd of Academic nnd Admuustr'mvc Cadres. Accordmg

to the dcﬁmuom fumnhcd by lhc I‘mancc Dw:smn vide their u.o. .m.d'

'27 03 2012 the appellants. arc umllcd o health allow.mcc. ln puras-6 & 7'
undcr racls ol‘ pnrawn:.c Lommcn(s filed before thc Hon'blc Islnng_ubad-l-ligh
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a 7.' . We \vnuld th to make ,:m cmphasns on lhc Jjudgments of
. l'nbunal in Appcals No. "24(R)CS/70|5 and 381 to 405(R)CS/2016 .da

' 6 S65i0 s71m)csn.o:( cte. wil M,

1

Cour(. Islamabad on behalf of Seerctary Finance Dwnswn in Writ Petition’
Nn.4007.'2014' it was calcr'bncnll) ndmluul that in April; 2014 Mmmry ol

C-\DD apain submitied NIS 7 DO-. con(mnmg a provu-xon ol Rs.100 null

as HPA “for DGSE for financial y;.nr "Ol - 15 howwc..r DEA u.lu sed (o
" endorse the NIS 7 BOs and folu.full)' deducted nin amount o(' R% 92.542 -
million of HPA, lcavm" Rs.7.458 million for the pcmxom.n (now

e GH$12 !5‘-\

l's

an

nppcllnnl..) i.c. 24 cmployu... who bclongcd to medical pro[cssxon and came .
under the cntcna of. cnmlcmcm ol . FIPA, as. pt.r DFA (L,ADD) )
undcrslandmg DO, letter dated  09.05.2014 was issucd by FA's

Orgamz.auon to AGPR for s(oppagc of HPA 10 non-cn(illcvdl cinployccs and
it was duty of AGPR 10 take action on’ the . said letter and " decide

cnmlcmcnl It w ns prnycd that lhc pelition: was _n .xdmmmmuw. issuc wuh co

CADD & PGS, therefore, the 15 m.mu. Division be - c..\-..ludul from the

lml ‘

‘of respondents. Now: the tmnncn Dnvmnn h.ls come up with cthcrcnl

Costand, It s aa .lllmvul o .mpmh.l(c and reprobate, N() logical n.pl)'

has -

been submllu.d by the respondents for d\.pnvmg, the appellants of their -

lcmumau. nghh A large number ur cmployecs of the I° ederal Govumucnl

'umnlarb' placcd. arc gcumg, the said .ulv1nlnp.c. Why, then, the appulhn(.s
be  deprived, is not clear from. what. has been writien in the’ commuua before
“the Hon'ble Islamabad llu__h (.oml Islamabad and the Federal Scrvncc
Tnbunal “This | scems to be duscnmmatory treatment | oﬂcndmg Arlicle 4 & "_"-j:'

25 of the Consmuuon of Islamic chubhc of Pnkxslan, 1973 Funhu

appellants have bccn dircéted b\' rcspondent No.l.to refund the. paid

amount’ wluch is agamst the principle of locus pocmlcnuac bccnusc

Hon'ble Suprcmc Court or Pal\nsmn has consxslcnlly held that the bcm.ﬁ

oncc granlcd and nclcd upon crcmcd a ‘vested -right. wluch could hot-

- \sjl_(lldra\\'n uml‘\(crnlly, in \'lohuon oF rntural Jusuu.. Itis an cslnbhshcd
law that benefits rcccwcd hy a cn'xl scrvnnl cvm under c.rroncoua orclu'
msu.d by the compclcnl autliority wuhmu :my fault on “the p.m ol uvnl

- Servant could not " bé recovered. ‘cven ir- (hc benelicial- order w.u. .
sulm.qucntly withdrawn or ruuﬁuf We are fortificd 1o take this vic\\' ih?

"" the light of the Judgmcn( of ton'blc Suprcmc Court of Pakistan lcponcd in"
PLD 1992 sC 207. chncc. to this extent, the impugricd’ orders are ! inot

legally suslamnblc and liable to be sel .mdc. B
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u:-.)O.:Ol: and 14, l2.2()lb whergin: the wnuov‘..w-n.launb to I-h..xllh» i
Allowance has .:hudv been nsolvcd “When confronted with the ‘said fact, o Jia
. !
HY Y
lhu rcspon(h.ms have | ml(.d 10 (lcm th lucl. ‘As such, the, .xcuon ol tl)c ;l;

L r..spondcnh .np,n..u:. o be lm.on..lsl(.ﬂl in the light of the 1luu.nu.nuonc.d

4 o Judgmcms on account ol I\.th’.— ‘.’.:- ol lh\. Conslitution whxch guaranlccs '?
' Lqu.xl rights ,aml equal p:otu.uon 6f law for cvery cxlucn. To c.nsurc ‘
umfommy ‘rule of “consisteney n}ual ‘be applicd while considering the case
S e e appetli, -‘i}uu the Fhnitlde Apes Conrt vide i jhunent n ihe .
' case reporied as 1996 . buvll( lle has nlu::uly lu_kl that *rule. ol L,ood ’ n
. bow.m.mu_ d\.m.mcLs thai the b»m.ﬁzs ol the a.ml decision be u.,\u.nd«.q lo . 8 -
other cml servants also, who m.n)' nut’ (u. p.u‘lu.b lo the litigation, mslc..nd ofl . - ' '
x.ompclhng them to approach lht. 'lubpn.xl or any ‘other legal forum, Hcpcc' S
\," the claim of the: appcllants is rcquxrcd to bc dccldcd on the samc anaIOgy/ b A
; 'prmcxplc as framed i m the cascs of Dr. Farrukh Fiaz Lodhx and others by the ™ | R |
o Tnbunal vide usjudgmcnl daxod 05 19, 2015, ll 01.2016 and 14. 12, 201p P
- \ . T
: .' bt R R
L . s. l‘orcgomg in view and lollowmg the rule of consxstcncy, thc ff -k i
- impugned orders dated 21 .03.20106 .lml 25.03.2016 ure sct aside gvuh i 1" '; '.".‘T
*. .- T EE
_ dln.cuon 10 the n.spondcnls lo continu¢ the Health Allowarice ulrc.ndy -'r\\iy-: f .
P L-l.mu.d W the -lplh.ll.nua sinee 2012, nnd o relund all duduc.uon m.ndc in ™ R I. o
: " s ’ votplisnee \\':lll the unpubucd unlus \vuluu ) pu‘lml of* une munlh h'nm ‘ .-
the date the \'up\' withis |ml,-mcm I8 ey mvml in their office. Ninee the main Lo aa
o ‘ appeals h.u'w been aceepled, IVLM.. Petitions wre ¢ l.\o .u.cc.pu.d ; aE
. . - v, - . Jml;__muu lu .lppl\' all mc titled .lppuul\uml.m.\ mul.mdls. ; f;- l :
L . . .o L. L i -t .'-.;"
: lo. Tl'hc‘rcshnll beno ordcras tocosts. - - 1 )y o o |
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’ Coun Associate  Liagat Ali'eté.
P Supreme t‘oun b:i Pakl:hmuhmmad Anf ete.

o MI‘\. JUSTICE MIAN SAQE NISAR, CJI
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Nustat ’[‘ahu' ctc. s (m £.A.1631 /20 17)
Miraj QGul ete. ' e (in C.A,1632/17)

| {inC.A1633/2Q17}

Ejaz Ahmed and others .
" {in C.A.1634/2017)

/- Firdous Begumeete.. ., , .

Robina Qureshi ete. : {in C.A.1635/17)

Mithammad Arshad etc. i {in. C.A.1636/2017)
- Shahbaz Althtar Khalid etc.. . (in C.A/1637/2017)
. ,Muhammaq 'I'nuqocr utmm c,sto ol COAL 16381200 T)
- pdtept Ahme: ; it CA. 1639/2017)

Tatmoar Imran, Ali.Khan ete, ' {in C.A.1640/2017)
© Misihemmad Jabbar Khan ete,”<. U C.A1641/17) .
Shahid Igbal ete. . “lin C/A.1642/2017).
Muhammad Anwar etc, . fin'C.A.1643/2017)
‘Nalieed Kauesar ete:- (i1 C.A. 1644 /17)
" Igbal ur Rashid ete: (i C.A.1645/2017),
: -Ghulam Mustafa ete. . (i C.A.1646/2017) -
‘Mulkhtar Ahmed ' etc, ~ .1 [ (iwCAXBF7/17)
+ Naeena-Bushra Malxk ete, o (in C._A.-1b4d/201 7.
‘Meena ksad ete..- . {in C.A.1649/2017)
Muhammad Qayyum ete. T . (in/C.A.1650/17)
‘Rubinia Mahmood-Awan ete. . (inC.A.1651/2017)
'‘Muhammad Khushal Khan ¢te. (in C.A.1652/2017)
Mussarat Bibi-etc. . (in C.A 1633/ 17) .
Muhammad ‘Ghulam Durraniete. . (in C.A. 1634/ '7017}
Muhammad Mushtagete. . . {in C.A.1655/2017)
STED Qari Muliammad "Alnas ete, | _ inCA1656/17)
. RmzAkhtm;ete : S0 {in CLALLBST [ 2017)
- Syed Zameer Hmdcr R:zvn ete. _(in C.A.1658/2017)
. . .. {inC.A1659/17)
o in CiA.1660/2017)
- (in C.A1661/2017)
- {inC.A.1662/17) -

Wasecm ‘Huasain ctc

Khalid Pervez etg:” -

Mnhammad Nazir Kiyani etc. . .7 {InC.A.1663/20 17) -
- Abdul Majeed: ate: © L (in C.A1664/2017)
Muhammad Asfxmi‘ ete. _fin C A. 1665/ 17y
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" - Muhwmnmad AzecnKhan ete.

Murutaz Hussain ete.
~ Manzoor'Ahmed etc.
Mohsin Tanvir ete. . -
. Jabbar Hussain etcs .

. Syed Manzar Hussain Ga:dazx etc. .
- Muhammad Saleem l(unber etc.:

Abid Hussain ¢tc.
Nawabzada. etc.

Attaullah ete.

Syed Nazir Hussain Sha.h etc,

Muhiammad Amir ete.
Mrs. Mehmood Farzana

Muhammad Anwar ur- Rahman ete. (in'C.A 167942017, . - . =

Rufi ete. -
Mumtaz Khan ete.

* Mrs. Rehana Ghaffs\r ete..
Azad Khan ete. -

Shazia Bibi etc. :

Imran etc. .
Zahid Mehmood etc. .
Zafeer Ahmed etc.
Arslan iqbal etc. .
Mrs, Syeda Khatoon etc.

Miss Zubaida Khatoon ete,

Mrs. Parida Rgﬁ ete,
Badar Munir Badar ete.’
. Azhar Mehmood etc. -
Muhammad Daud ctc.
-Shafiq ete. .
Javaid Rauf ete.
" ..Ch. Amjad Ali etc:
- Liaqat Ali ete.
Alchtar cte. .
. Shaukat Jan-etc,
~ Abdul Karim etc.
Mubarik Ali:Satti-¢to. .-
. Mra. Safia Kalboro etc, * .
__Mrs. Sahleha Nasreen eté:
' Miss Shazia Nazir etc,
Abdul Rashid Shah ete.
Mumtaz Gill ete.
mMuhammad Farhan ctc
Altudin etc.
s. Schajl Khan ete.
Syeda Sadaf Ali ete.

H{:TESTED M. Anwar ete, | -

s [ ]
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{4 ! cate . Mra. RahatSultanactc

. Miss Shahida. Par\}cqn etc e

Nirs. Shamim Abid ete.’

t PakISRl Maqsood ete.
Mrs, Sumira Yasmb.en

Shahid M. Khaméts. _" ;
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T (inCAMGEBIIT) - . .-

. (in C.A.1669/2017). . . . .
{in C.A .1:670/2017
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- {in C.A1672/2017) "
(in QA 1673/2017)
{in CA.1674/17) G e
(in C:A.1675/2017) . - =
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in C.ALB80)AT) - .0 i
- (in C.A168172017) - 7
(in C.A.1682/2017). - .
(in C.A.1683/17) - .
. (in C.A. 1684/2017) P
(in C;A.1685/2017). o
(in C.A.1686/17) :
- (in C.A.1687/2017)
¢ (inC.A1688/2017) .
. (in C.A:1689/17).
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fin C.A.1692L17) "
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“lin C.A:1686/2017)
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“(in C,A. 1688417} 7
{in C.A,1699/2017) " .. 1,
' (in C.A.1700/2017) - ..
" (in C:A3701/17):
0.A:1702/2037)

“(in C.A 1704}17 .
(ingC.A, 1705/201'7);‘

;" (in C.A 7O 17).
{in C.A.170 /2017).“
" (in C.A.1709/2017).
. {in-C.A;1710717):.
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© (in C.AZI713/17).
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- Wajid Bashirete. ©,
Mras. Semine Zafar-eter

“Mrs. Qamar Zahraetc.

. nghabbir Nawaz etc: . i

T . Zulfiger Ahmed othiera. A
Mrs. Rashda Jabéen etci Y
Mrs. Nejma, Khantim:etc. -

Al . Mira Nohe:Neg lsrar& others = '

. .Zuhaida Khanum €tc.
Mrs. Shabana Latif-ete.
Mrs. Zah.idaNnhced etc.
Miss Lala Rukb {
Mrs. Ra,.-hccla}.mbmcq ete.

-Mrs. Sl1axnu un Nisa 'qnd.othc‘r#‘

Ma. Farzané Maspod €iC..
_Mrs. Kaneccz Rubab.ete.
" wis. Raheela Haid
- MireAsia Bashid et¢-
O wirs, Tayyaba Qalser etc..

“Mis, Nauresn ‘jqbel.and: others:

a0 Mrs. Shiahbana Kal
P S’[“ahh:a.'\’a:srde-eri Ayaiete. -
- Tauqeem\hmad and dthers

o Inayat Ullah etc.

‘Muhammad ldrees Qarmar ete,
o oy ete

: ‘SyedvArifH\‘issmn.Sha‘h te
Parveen Aknhtar-ete.
C .M‘Lihamma.d"?éueaf-etc.i‘ .
- Nasreen Anjurm Aya ete.
Muhammad 1shaq wte
- azhar Mahmiood:2te - .
<. Abaul Ghefooretes. . .
. -Mﬁhammiii.S'ayyad'{ete..;

" Muhammed Saleeorihan etc.

. QuiShedetc.. -
Jushcph Rafiq ete. - -

) 'Schn'Sa'dal,‘;Ah"‘-etg.l R
- Mirs, Mchnaz'}\j'rgal ete. - -
- Javed {qbal efe. - - o
"Mrse Rizwana Shahidcte.

,MuhammadA'jrqal-m. B
. 1quider Hussainy etc. -
. :-Tahir, M¢hm99¢'ct¢-'

- pervaiz Nadeem etc.
~oasif Yguna§~ etch .
. Muhammed Younas etc.
ouft.o! mxmlmca'mﬁ:shid'-ct‘cv
o2k Muham

Peaciate
m‘ad:As‘la'me'ie., :
Shgukat-Ma‘sb'\i&-‘ctc.

. Ms! qumin~Tskiraetc-.
B M\,,\hau'xmad-halamfctc.
AR Rubind Apjun etc. -
. TN P .

Asif Ali and others:, - N

e '?}anhammad Bukhsh others _ . '

Qurshi etc o

erdnd oth,_eﬁ

wear ety " - -

{in C.A. 1723/2017) -
(in C.A.1724/20 17)
(in C.A.1728/17)
(. C.A.1726/20 vy L
tin C.A. 1727/2017)
{in C.A.1728/17)
e in C.A.1725/2017)
{in C.4.1730/20 17
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in'Cid. ,

“in C.A.1733/2017)
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(in C.A,1735 [2017)
{in C.A.1736/20 17y

o in C.ALT37/ 17) .
{in C.A1738/2017)F

. g C.A.1739/2017)

- {ih C.A.1740/ 17 .
-{in C.A.1741 12017)
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“{in C.A.1745/2017)

+ (in C.A.1746/ 17}
©(in C.ALT4T /2017)

. (in C.ALT4B 2017}

{in C.A.1749/17)
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in C.A.1752/17)
in C.Aa.1753/20 17)
{in C.A.1754 2017}

<fin C.A:1785/17

(in C.A.1756/201T)

L lin C.A.1757/2017)

s i C.A.1758/17)

.. (in C.A.1759/2017)
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oo (in.C.ALT67/1T)
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Ms. Nazming ete.. ...,
Mag: Tasneem Patlfne ete; -

etc.
. . Miss Naz Tahir ete,
: . ' Sycd Sultan Shah ete.
" Mrs. Shagufte’ Bibi ..
KKhawar Idrees etc.
Mrs. Nailae Iqbal ete.
Amjad Badshah etc, .
. ‘Waris Malik etc. *
imran Anwar etc.
Amjad Sohail etc.
" Asif Mashid etc.
- »  'Mrs. Nusrat Dastagir ete.
L Mukhtar Amed ctc. -
_ Bausharat Masih etc.
Ali Rehman ete!
Munir Ahmed etc,
Muhammad Zardad etc.
- Syed Ashral Ali etc. .
‘ Mre.Kausar Ayub ctc .
“Malile Waheed Shahzad ete.

. Ashiraf Mashid étc.

" . Muhammad Ajniel-ete.
tirs.-Shaista Manazir gté.
pyumtaz Hussein ete.

Mre. Saimea Noreen ete.
Razzaq Ahmed ete.
mMuhammad Ayub ete.

. Ejez Ahmed etc.. .
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Shah Muhammad Afza} etc. -

Mmuhammad Javed cte.
.. . ttuhammad Asif ete”
- . . ruhammad Khaliq etc. -
© - Nafisg Hanif etc. . :
v ‘Qari Zahid Mrh.moo& em
Ayif-Amiin ete. o
Mrs. veronica ete.

- Qarl Muhammad Sr.ddique ete.

Syeda’ Saima‘Naasir ete. -
7 .mrs. Huma'Waseem €ic: -
“+. . Waeheed ur Rehman-ete. '
Ms. Saima Parveen étc, -
Ghulam Rasool'and others
Tariq Khan etc.’

ESTED Muzaflar Husse\iﬂ Rathore ttc." '

l‘ Ms. Shahena Shahid-ete.

Muhammad Kharete:-
"Coun Alssociate: Basharat Ali etc.
sunrsm Gourt of PokiSUN (1 Tanveer ete.

istamavad " gpabhir Ahmed ete.

Mrs. Shamim Alchtar etc.
’rurvcet Abmed ete.
S.M. Siraj ete.
Zahid ¥ichmood ete.
wrs. Nadia Norcen etg.

Muhammad Navecd Anf Khan .
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-{in C.A.1784/2017) -
* (in C.A.1785/ 12

"in C.A:1811/20%7)

“{in C.A.17B0/2017).
(in C.A,1781 /2017
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‘e A 1786/2007y |
{in C.A. 1787/2017) E

‘(in C.A.1788/17) -

(in C.A.178972017)
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“{in C.A. 1792/2017)

(in C.A.1793/2017) .
(in C.A.1794/17)
(in'C.A.1795/2017)
{in C.A.1796/2017)". .
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fin C.A.1798/2017)

{in C.A/1799/2017)
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{in. C:A.18Y0/261%-
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{in C.A.1818/17)°
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. (in C.A. 1824/2017)
(in C.A.1825/2017)
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- Abdul ‘Manan eté..
‘Hargon Rasheed e

. Muhammad. Farid etc.
Chan Mehmood Sajjad ete.’ ]

s Shahzad Nasu- ete.

sts ‘Rubina Ageel etc .
Irfan Ahmied ete. - 4
Keudsar Afza ete,,. . -
Atif Rashid etc, © ..+
Mat, Shamim’ Alchtar etc :
Babari Mehmodd ete.

- Thean Ahrmed ° etc, i
' Mrs. Naghmaha Jabeen etc.

Qari Muhammad A’bbns éte,
Noureen Kazmi ctc, st
Sajid Masih etc;

Mrs, Uzma Khatoon ctc. ‘, ’
R

Sajid Mehmood ctc

.+ Zeeshan ur. Rc‘hman cte. .
~ Muharamad Saleh ete..,
.8aid Rehman ete.. . '.
. Muhammad Ashrst‘ etc.

Guftar Ahmed ete. <. -
Shahid Raufete,- -/
Farrukh Saleem.etci

- Muhammad Irfan etc.

Muhammad iqbal etg..

Zie-Ullah Ased ete, - ' ‘

Falahat Shahid etc..

Mrs. Agghari Bano etc.
Zia A[zal ete, ‘
Muharmad. Rafagataete;

“Raflg Masih ete.,

Javed Igbal etc.

‘Muhamrnad Yameen. ete:
. Mst. Ishrat Masood ete.

Zalar 1gbal Bajwa-ete,

. "Khalil Ahmad Bajwa etc.

* Alam Zebetc. - .
‘Muhammad Igbal e'.c. "
‘Tanvecr Bawagiéte. -

Ghulam Imran Haider eted

Nisar Ahmcd ates
Aslam Shahzad ete. -

. Shauleat Ali ete..

Nisar Ali - ete, ;;“

2 Muhammadd\mf etc

Arif Mehmood etc.

"Syed Rizwan Ahmied etc.

Muhammad ‘Aslatn etc..
Mazhar Igbal’ Kiyam etc
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\/luhammad At‘aque ur Rehman
.etc.- L o NI : (mCA811/2016

...Respondents(s)

For the Appellant(s) Mr. S&jid Ilyas Bhatti, DAG .
finallcases) ~ . - .Syed Rifagat Hussain Shah,. AOR -
L ... Ms. Saadia Kanwal, S.O Fin.
© - Mr. Abid Hussain Channa, S.0 Fin. -
- Mr. Sajid Javed, Asstt. Legal Fin.
Mr. Abdul Razzag, AAO MEG :
Rawalpmch o '

' For the Responderit(sl In—person

For the Responderit(s) Mr. Muhammad Ilyac LOdhl ASC
lin C.A216/16) - . . _Mahk Itaat Hussam Awan, AL‘C

Amicus Curiae: Mr. Muhammad Makhdoom Ah -
B ' Khan, Sr. ASC :
Mr. Slkandar Bashir Mohmand ASC

' Date of Hearing '17«.01.201.8.

, JUDGMENT

UMAR ATA BANDIAL J.— By leave of thids Comt

grclnted on 23 02. 2016, 0142016 and 12. 12 2017 in the
‘ several connected appealh before us _the appellant Federal
Government challenges the _]udgments dehvered o1 common .

quest1011s of fact and law by the learned Federal Servrce Tnbunal _

on 05 10 2015 11. 01 2016 ‘and 18. 07. 2017 The Judgments

1rnpugned in the cOnnected appeals declare ‘the respondenf' -

cmployees of d1fferent mstxtutrons functlomnc under the

' Dxrectorate General of Spec1al Educatlon (“DGSE”) to be entltled

to payment of Health: Allowance granted by the Federal

nt v1de its Offrce Memoranda dated 04 02 2012 and

: 06 2 20 12 These Memoranda are 1ssued by the Frnanee D1v1s10n"

- (Regulatmns ng) Govemment of Pakls’ran pursuant to ,

s T oYy

anted by the ane M1mster under the Rules “of ‘-

1973 It would be useful to reploduce the two

e o i e

b, IenIT L

LRSS

g e smwRanAms e




‘ J\;~?’f o o Health Allowance to ehg1ble persons.

- 'Gcnvemment of Pa.k:lstan
. ) : Finance Division
- : .- (Regulatxons Wing) :
o : - F.No.2(13)R-2/2011 . .- Islamabad, the 04—th Feb 2012.

lF ICE MEMORAND UM.-

" ONE_BASIC PAY AT THE INITIAL OF THE -
" SCALE TO THE HEALTH PERSONNEL IN BPS
SCHEME

: ) The unders1gxed -is du'ected to say that the
Ordinance No.VI of 2011 that sanctioned the Career Structure for
" Health Personnél Scheme (CSHP) has lapsed on 26.12.2011.
Accordingly, CSHP is no longer in the field and all:health personnel -
have consequently reverted to the BPS scheme. Tt order to
'compensate health perSonnel for the loss of benefits sought under ..
'CSHP while preserving their-status as Civil Servants, it Has been -
“decided by the Federal Government to grant'adhoc allowance equal
) t_o one basic pay at the initial of the scale to the health personnel .
inthe employment of Federal Governiment, in- BPS scherie, with -
effect from. 18t January, 2012. This will be in addition to their
. ‘existing pay/ allowancn.s in BPS Scheme ’ .

2 ) This. D).vxsxon s OM No. 2(13)R—2/2011 -698 dated 17“' '
November, 2011 may be treated as wn'.hdrawn w.e! f 26.12.2011.
. S/ .
(M. Munir Sadxq)

Deputy _Secreta_ry’ (R-I)

e,

' "Government of Pakistan.
. Finance Division
(Regulauons Wwing) .

F. No 2(13)R-2/2011 777 : Islamabad the 06"‘ February,ZO;Q ’
OI"FICE MEMORANDUM '

Subject: GRANT OF ADHOC ALLGWANCE.EQUAL TO ONE.
. .. BASIC PAY OF.RUNNING SALARY TO THE HEALTH :
 PERSONNEL IN BPS SCHEMB. - ~

. In continuation. of Finance; Dursmn s O M
No. F2(13)R-2/2011 dated 4. 2.2012, it has been decided by the
Federal Government to grant benefit of one basic pay of runnmg .

salary as :Health Allowance tg_the. health personnel in the -

employment of Federal Governinent, in BPS scheme, with effect
*from 1% January, 2012. This will be in addition to their existing

"Rs.50,000 per month to the postgraduate resxdenta and Rs.24,000
per month for House: Oiﬁccrs respectwely wef 1.7.2011 will

contlnuc
sd/-- -
. (Manzoor Ali Khan)
Sr. Jomt Secretary (Regulattons)
(emphdsis supp Zied}
2. Learned Deputy Attorney General has contended :

that the Hea.lth Allowance granted by the F ederal Government is

» 'avallable to health personnel m the emplovment of the Federal

/ RN Government in the BPS scheme at three hosp1tals estabhshed in

tscr:;r Court A .
© Gupreme Cou“ of Pak

3

Subject:  'GRANT OF ADHOC ALLOWANEE EQUALTO . .~ . =

allowances in BPS Scheme. Also grant of stipend amounting to

210

; memoranda contmmng the terms and cond]tlons for the grant of
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) _ Islamabad namely, Pa.klstan Inst1tute of Med1ca1 Sc1ences.

(“PIMS”), Federal Government Polychmc {“FGP”) and Natmnal

Instztu’aon of Rehablhtatxon Med1c1nes (“NIRM”) The employees

~at these hosp1tals do not have a career structure in place after '
.. the Career Structule for. Health Personnel Scheme OrdmanCe -

‘ 2011 (“Ordmance”) lapsed on 26 1.2011. The Health Allowance .
was accordmgly granted by the. Federal Government asa form of |

‘compensahon It 1s clear from the two - memoranda dated o

04.2.2012, and 0622012 reproduced above that the Health

.'Allowance is granted to “health _personnel”. However, the

composmon of the category of ernployees tha.l'. are ehg1b1e for the

: oenef t has not been prov1ded therein. The respondents Who are
everal hundred in number are unrepresented by counsel ‘In’ - -

v1ew of the fact that a large number of employees are affected by .

the’ 1nstant controversy, the Court has sought aSS1stance from

Mr Muhammad MakhdoomAhKhan Sr. ASC and Mr. Slkandar’
Bash1r Mohmand ASC as armcus curiae. 1n_ the - rnatter.-'
Mr. Slkandar Bashir Mohmand 'ASC made ablc submissions
before :the Court that h1gh11ghted 1mportant facts and

documents on »,record' “which snnphﬁed the- controversy"

appr ec1ably

3§ o It transp1res that an Ofﬁce Memorandum dated

_27 03.2012 by the Fmance D1v1sxon (Regulaﬂons Wing)- clar1ﬁes

that the term “health personnel” used in the- above mennoned ‘
.memoranda bears the meanmg g1ven to.that expresswn 1nt
' Sechon 2(b) of the Ordmance ’I‘h1s def1n1t10n refers to thez'

| contents of Schedule-I" to the Ordmance Wl’llCh qpccnﬁes the '

. - service promders who quallfy as health pers onnel A perusal of =

Schedule-] shows that -five _categories of v.s'ervice fprovider_s are

\
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" ' r_"; Classu"led as health personnel namely Doctors, Alhed Nurses,. o -
- i R ) . \
S Paramechcs and Support The servmes spemﬁed under the @

categones of Pararnedms and Support mclude Teachers, - 2o

’ Aumomsua_l Operators, Techmc1a_ns, L1brar1ans,_etc. S : S 1*

'4.. ' The: adrmnlstratwe M’inistry o r__ the health- S -

" iristitutions of the Feder'xl Government at Islamabad 1s the

Ministry of Capital.Admlmstratmn and Developmen‘t .,D1v1$1onx' S R

~

g o '_ (“CADD”) { is an admitted fact that vide order dated b
- 13, 03 2013 the Mlmstry of CADD granted the Health Allow.ance : : j

' to the employees of the DGSE and its allled spec1al educatmn‘ -

centers/ 1nst1tut10ns mcludmg Nat10nal Trust 1or ‘the D1sabled - v ; B

(“NTD”) and the Natlonal Councﬂ for Rehabﬂltauon of D1sabled

Persons (“NCRDP”) ~The ' re.spondents . were | thereby»

b nE I

RN e o

: acknowledged as beneflc1ar1es of the said grant a.nd ‘were pald -

,the' Health Allowance w1th effect from 01.1. 2012 untJl -

27 10. 2014 When the Fmance DlVlSlOI’l mformed the Accounta_nt

o Gencral Paklstan Revenue (“AGPR”) that only health personnel

EITALEeAE ot Ry

2

N worklng in Federal Government hosp1tals and _clinics' were‘ i

' quallﬁed rece1ve' the H‘ealtn Allowance The : AGPR L o 1

RS TN

‘correspondmgly mstructed the DGC}E to stop payment of the

AT
R

said allowance to: 1ts employees as no budget allocanon for the

R ' Sald emolument had been made in the ﬁnanmal year 2014 15 o o .

5. * The dlscontmuauon of their Health Allowance was’

) (AR A T A e

taken- to the Islamabad H1gh Court by sOme of tl'-e respondents 3

' V1de order dated 17.9. 2015 the’ learned ngh Court referred the:_
'd1spute to the Secretary CADD for passmg a speakmg order:

- the,reon, and till then reeramed recovery of past payments of -

the Health Allowance from the affected employees of DGSE and'

alhed centers The Secretary CADD heard the partles and by " _
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order dated 21.3.2016 rejected‘v thei- entitlernent '.of' the/
respondents to recelve the sa1d allowance The pr1n01pal ground. '
of hlS decision is that employees of the DGQE were engaged in
“the pr oces.s of educatlon trammg and rehab1htat10n of d1sabled -
.;jchﬂdren and therefore did not fall within the amb1t of a health
orgamzatmn The respondents successfully challenged the said .
order before the learned Federal Servxce Tnbunal whrch has,_- :

inter alia, by the 1mpugned judgment dated 18 07 2017 declared' -

’ that the respondents are ent1tled to- the grant of Healtl"

Allowance.

6. - : Learned Deputy ,'Attorne'y General,has t:ontended :

that after the. lapse of the Ordinance'that had provided a career

vst: ‘ucture for the doctors, nurses and paramechcs workmg in
PIMS, FGP and NIRM, the Health Allowance was granted by the B
Federal Government 'as compensatlon to the saJd health?"
_personnel He was, however unable  to. show. ‘anv' '
contemporaneous d1rect10n issued by the Ministry of CADD or_
‘the Mmlstry of Fmance that restrxcted the grant of the Health
“ Allowanc'e to the claimed employees of Lhe three hospltals
spemﬁed by him. As already noted above, the’ deﬁnmon of health - -
personnel -prov1ded in the Mmlstry of l"1nance .Off1ce-

Memorandum dated 27 3 2012 is- wide in scope and therefore.

unhelpful to his plea.

7. .. - We have ercamined. --the defmition'aof “health

B personnel” adopted by sald memorandum dated 27. 3 20 12 from ;

Section 2( b) of the Ordmance Wthh is to the followmg effect

“b) “health personnel” means a person who holds a post il any

" institute or organization delivei’,ing services in the health
sector and included ln_schedule'—.l, but does not include:

>.i) -a person who .is' ‘on deputation' to the lj“ederal

" " Government from any Province or other authority';'

Senicr Court 4csFcinle
Supreme Gourt c-r tan -
lslamabad
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\' . s | " 'ii):a person who.is employed. on contract, or on. work  : .

. S R ‘ .ehmged basis or who is pmd from conttngencxes . 2 S /
8 ' - It is noted that the foregomg deﬁmtlon of health _ ’ ' i

' personnel covers persons holdmg posts in any mstltute or
: orgaruzatmn who are delive nng services in the health sector that - . T
are 1ncluded in ScheduleI to the Ordmance Learned Deputy |

4 A’rtomey General was" unable to dlStlIlgU.lSh the respondents,
who are employees of the DGSE and allied mst1tut10ns / centers,‘ B

X . 3
Lo .;

M | NCRDP and NTD from the paramedlc a_nd support staff - g ;

T T

p051t10ns that qualrfy as health personnel accordlng to :

v Schedule I to the Ordmance It is not demed by the appellant, ' §
" that educatlon, training and rehab1htat10n of d1sab1ed persons

are services provxded in the health sector These servmes fall. "~ - ' #

within the terms of ScheduleI to. the Ordmance and therefore

- _the prov1ders thereof quahfy as health personnel.

9. Accordmgly, not only do the respondents fal w1th1ni'
the category of persons who are, in terrns of I"ma_nce D1v1s1on

' Memoranda dated 06. 2 20 12 and 27.3.20 12, ehg\ble for grant of

| iie Health Allowance but - their entltlement has’ in fact been ':

' adrmtted by both the Mlmstry of CADD and M1mstry of Fmance

ST T T T R T e e e

R

In this respect the aforementloned letter datcd 13. 3 2013 issued

IR

by, the Mlmstry of CADD is. referred Also the affidavit of ‘the’ ’

P .
it gconney

Secretary Finance, Government -of Pakistan filed: in the

.i.

: Islamabad H1gh Court pursuant to that Courts or der dated’
: 20 3. 2015 pa.ssed in, ert Petxtlon No 4007 of 2014 spec1f1cally

' -'1ecords that the proposal approved by the ane Mlmster V1de ‘

Summary dated. 25. L. 2012 did not restrict. admlsmbmty of the_.

'Hr*alth Allowance to the personnel of the three hosp1tals

ﬂl’\%/ - (identiﬁed by the_learned DAG) For that reason ‘the Fmance ;

IRPHA-A IS
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' D1ns1on Memoranda dated 04 2 2012 and 6 2 2012 made the '
allowance avaJlable to all health personnel employed by the-

E Federal Government in the BPS Scheme

10. . _As' a result the sald alIOWance was pald to ‘the

health personnel of the DGSE and 1ts alhed 1nst1tut10ns until’

- 27. 10. 20 14 When the Fmance D1v131on mstructed the AGPR to
confine the grant of the allowance to ernployees of Federal -

.‘Government hospltals and clinics. ’l‘h1s 1nstructlon represents
merely a change of opxmon Wthh 1s not occasmned by an‘-
amendment in the terms of e11g1b111ty for ‘the Health A]lowance '
- Therefore as the Memoranda dated 04. 2 2012 06 2. 2012 and
27 3. 20 12 1ssued by the Fmance D1v1s1on Government of -
: Paklstan st111 hold ‘the ﬁeld in the1r or1g1nal temls there is no

mcnt in the obJectlon by . the learned DAG to the entnlement of .

) the respondents to cla.1m and recelve the Health Allowance
11, B “Asa secondary and also tenuous argument learned' .'

) Deput'y Attorney General contended that the Health Allowance is -

g1anted under executwe fiat . thhout any statutory baclﬂng

. therefore the same can be w1thdrawn by the Federal Government o

. at any tlme That is clearly a ﬂawed contenhon It is adm1tted': :
| that grant of the Health Allowance and the terms of ehg1b1hty to
: receive the same were determmed by the competent authonty,"‘: L
' Ministr‘y of F1nance in accordance with Rules of Busmess of- the a
E Federal Government The orlgmal ‘terms of the sald lawful grant
| still hold the ﬁeld These were' acted upon and payment of the
| Hcalth Allowance to the respondents has conterred a vested _'
'b nght upon. them In such cucumstances, the executwe is barred-

by the rule of locus poenltentzae from unllaterally rescmdmg and

retrieving the beneﬁt avalled by 1ts rer1p1ents Reference is. made .
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- to. Pakxstan throug_h the Secretarv, M1n1strv of Fmance vS.

..Muhammad Hlmavatull.a.h Farukh1 (PLD 1969 SC 407) and"

Cand- NTD to recen/'e the Health Allowance is ,aﬁi‘rrhed.v‘

SRS A . 4 E.,@/'J(J%

23-

The. Engmeer-m Chxef Branch vs. Jalaluddm (PLD ‘1992 SC' .'

: 'v; 207) Therefore w1thout change of the» terms of ehglblhty for

’

Athe Healfh Allowance even. the prospectlve exclusmn of the '
o rcspondents from rece1pt of the beneﬁt shall conshtute arb1trary

. and unlawful act10n

2. In the c1rcumstances we do not ﬁnd a_ny error or-

defect mn the 1mpugned Judgments of the learned Federal Semce ‘

Tr1bunal dated 05 102015 11.1.2016‘ and 18.7.2017;,_.

'Consequently, these_ ~appeals. are dismissed and the entitlemeﬁt‘

of cmployees of the DGSE alhed mst1tut10ns/centers NCRDP

Sd/-Mian S.aqib Nisar, 27 S
Sd/~ Umar: Alfa Bandzal J
. Sd/ - Ifyaz ul Ahsan, J K

t ap'prOVed for reporting.
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- ENDST.N
Copy to:-
1. £.S to Secretary Administration Deparunent,
2« PA to Additional Secrctary {Cabinet} Administration Department.
3. PA to Deputy Secretary (Cabinet) Administration Fimen

GOVERNMENT OF KHYBER PAKHTUNKHWA
‘ \g ESTABLISHMENT AND ADMN: DEPARTMENT
& { CABINET WING )
. No.SOC(E&AD)9-24/2019
Dated Peshawar the 28t Qctober , 2019,

3

:l‘ch Secretary to Govt. of Khyber Pakhtunkhwa
Zakat, Ushr, Social Welfare, Special Education & Wemen
De¢partment.

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL _CABINET
DATED 22.10.2019. E

Dear Sir? .
| am directed to forward herewith the following decision of the

1_'{“‘,'—’&'}_0{1 of Provincial Cabinet held on 22.10.2019 ander the chairmanship of
Chief Minister, Khyber Pakhtunkhwa for implementauon. '

o s

{ AGENDA [TEM NQ.16 | , . -
ORAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL
EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER |

, PAKHTUNKHWA

! Decision of the Cabinet:
]

The Cabinet approved Heaith Allowance to the devolved employeeé of g

| Special Education Institutions at the rate of one running bastic pay.

‘ implementing Department:

Zakat, Ushr, Social Welfare, Special Education &
Women Empowerment

U,

that ap implementation report of the Cabinet .

e 25 (2) of the Khyber Pakhtunkhwa Government
basis to the

2. | am to request
decision as required under Rul
Rules of Business, 1985 may kindly be furnished on top priority

Cabinet Section, Administration Department. o
4 . .

Yourg feithiully

)J,\ 2

SECTION OFFICER (CABINET)

.NO. & DATE EVEN.

n

[
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N, GOVERNMENT OF KIYBER ""‘“‘“TU"KHWA | 1
( g FINANCE DEPARTMENT

"aD
_ »(nﬂ-‘.l‘"a\'ﬂﬂﬂ W'Nﬁ’ ’lq -
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e of one cmvvmp lﬂthu m‘ amploy9es .;Lf“
%::;rmmm tioen- @mmmmw HCron
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BETTER COPY OF THE PAGE NO:29

GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

NOTIFICATION

No.FD(SOSR-11)8-8/2019, In pursuance of the Supreme Court of Pakistan Civil
Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa
(Provincial Cabinet) has been pleased to approve Health Aliowance at the rate of
one running basic pay to the devolved employees working in the Special
Education Institutions from the date of their devolution to Provincial Govt of

Khyber Pakhtunkhwa.

2. The above said allowance will be admissible only to the employees of
Special Education Institutions of Khyber Pakhtunkhwa devolved under 18"

Constitutional Amendment.

Secretary to Govt of Khyber Pakhtunkhwa
Finance Department

Endst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:

Accountant General, Khyber Pakhtunkhwa Peshawar

Principal Secretary to chief Minister Khyber Pakhtunkhwa.

Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar

Secretary to Social Welfare, Social education & Women Empowerment
Deptt.

Director FMIU Finance Department Khyber Pakhtunkhwa.

PS to Minister Finance Khyber Pakhtunkhwa

PS to Secretary Finance Department Khyber Pakhtunkhwa

PS to Special Secretary Finance department Khyber Pakhtunkhwa

_ PA to Additional Secretary (Regulations) Finance Department

10.Master File

PN

© 0N w

Section Officer
Finance Department (SR-Il)
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BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFARE AND WOMEN ®

"'/ - EMPOWERMENT DEPARTMENT KHYBER PAKHTUNKHWA, PESHAWAR.

Subject : THROUGH PROPER CHANNEL, APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

Respectfully Submitted:- ] @

That | am serving under your kind control in the Special Education Institution and
teaching/providing Special Education services/training to Special Children. It is

pertinent to mention that after eighteenth Constitutional ar:nendment the employees
of Directorate General Special Education of the Federal Govt: Department, have been
transfer/devolved to the Provincial Govt:, Special Educéltion and such devolved
employees though serving under the same department?of' the Govt: of Khyber
Pakhtunkhwa are allowed/granted Health Allowance equali to one running basic pay
w.e.f 01-01-2012 which has also been endorsed by the H;onorable Federal Service
Tribunal as well as the Honorable Supreme Court vide its jddgements in Civil Appeal
No. 811/2016, also approved by the Provincial Cabinet |on 22-10-2019 and also
|mp|emented |

Since the employees of devolved Institutions and | am performing the same duties in
the same Institutions, same department, having the same jiob description and cause,
being teaching/providing special Education/Training to special Children, therefore |
could not be treated discriminately more particularly with|respect to my colleagues
and that too under the same administrative control. It is V\llorth to mention that the
employees of devolved Institution have been allowed Health Allowance since 01-01-
2012 and even after the payment of arrears the same has been merged in their basic

pays. -

It is therefore requested that | may kindly be aIIowed/gr’anted Health Allowance
equivalent to one running basic Pay w.e.f 01-01-20125i on the analogy of the
employees of Special Education Institutions of Khyber Pakhtunkhwa with all back
benefits. f

Dated : 2/{,»02_"20)/7/ \
<  anddg)
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VAKALATNAMA

BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR

\]

/2022

Al

Lopr
A

& others

rearr et et R s s s Appellant

eereeeeeecesrsmessassneaneneianenanenen Respondent(s)

™ ____ do hereby appoint and constitute,

Fazal Shah Mohmand Advocate Supreme Court . To act, appear

and plead in the above-mentioned matter and to withdraw or compromise the
said matter or submit to arbitration any differences or dispute that shail arise

touching or in any manr
grant receipts therefore
necessary to be done fo

er relating to the said matter and to receive money and
and to do all other acts and things which may be
I the progress and the course of the prosecution of the

said matter.

1. To draft and sibn files at necessary pleadings, applications, objections,
affidavits or other documents as shall be deemed necessary and

advisable for thLe

l

2. To empioy any
power as confe
think fit to do s¢

AND [ hereby agree t
in the above matter. |
substitute responsible fa
absence from the Court
hereby agree that in the
the Advocate remaining
matter. Received by me ¢

ACCEPTED BY:

N>

prosecution of the said matter at all its stages.

other Legal Practitioner, authorizing him to exercise the
erred on the undersigned Advocate, wherever he may
.

o ratify whatever the Advocate or his substitute shall do
also hereby agree not to hold the Advocate or his
r the result of the said matter in consequence of his
when the said matter is called up for hearing. | further
event for the whole or any part of the fee to be paid to
unpaid, he shall be entitled to withdraw from the aBove
n :

~ CLIENT(s)
C§k0q££¥L*‘i:3lﬁﬂ

FAzAL SHAH MOHMAND

ADVOCATE,
SurreME COURT OF PAKIS

TAN,

OFFICE-Cantonment Plaza Flllt 3/B Khyber Bazar Peshawar Celi# 0301 8804841

(Clerk) Cell# 03339214136
Email: - fazalshahmohmanc

@gmail.com.




