
Learned counsel for the appellant present. Mr. Kabirullah 

Khattak, Additional Advocate General for the respondents 

present.

\ 16.08.2022

Reply/comments on behalf of respondents not submitted. 

Learned Additional Advocate General seeks time to contact the 

respondents for submission of reply/comments. Adjourned. To 

up for reply/comments as weir as preliminary hearing on 

13.10.2022 before S.B. /V
come

(Mian Muhammad) 
Member (E)
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-I S.No. Date of order 
proceedings

Order or other proceedings with signature of judge

1 2 3

The appeal presented today by Mr. Fazal Shah Mohmad Advocate 

may be entered in .the Institution Register and. put up to the Worthy 

Chairman for proper order please. \

24/06/20221-

REGISTRAR ,

I This case is entrusted to Single Bench at Peshawar for preliminary 

hearing to be put there on .Notices be issued

and his counsel for the date fixed.

2-

to appellant
f a

CHAIRMAN

06''^ July, 2022 Counsel for the appellant present.
I
t

Let pre-adiTjission be issued to the respondents. To 

eome up for reply/preliminary hearing on 16.08.2022 

before the S.B.

I

7
■ (

(Kalim Arshad Khan) 
ChairmanI
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

/2022Service Appeal No.

.AppellantQurat Ul Ain

VERSUS

RespondentsGovt, and others,

INDEX

PagesDescription of Documents AnnexureS.No
Service appeal with Affidavit 1-31.
Copies of Judgments, Cabinet decision & 

Notification
A, B, C & 4-292.

D
Copy of departmental appeal 30E3.

31Vakalat Nama4.

Dated:-20-06-2022
Through

Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841 
Email:- fazalshahmohmand@gmail.com

Note:-

Spare Copies will be submitted after 
the admission of Service Appeal

Advocate

mailto:fazalshahmohmand@gmail.com


BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUjW^,..

Service Appeal No 12022

Qurat Ul Ain, Store Keeper (BPS-07), Govt. Institute for the Visually 

Impaired, Children (Girls) Peshawar .Appellant

VERSUS

1. Govt, of Khyber Pakhtunkhwa through Secretary, Social 
Welfare, Special Education, & Women Empowerment 
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women 

Empowerment Department, Govt, of Khyber Pakhtunkhwa, 
Peshawar.

3. Govt, of Khyber Pakhtunkhwa through Chief Secretary, Civil 
Secretariat, Peshawar.

4. Govt, of Khyber Pakhtunkhwa through Secretary, Finance 

Department Peshawar.
5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

Respondents

APPEAL U/5 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974. AGAINST THE NON-GRAIMT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

On acceptance of this appeal, respondents may kindly be 

directed to grant/allow the appellant Health Allowance at the 

Tv'v rate of one running basic pay with effect from the date of 
' ■ ' appointment with all back benefits.

V

Respectfully Submitted:-

1. That the appellant was appointed as store Keeper (BPS-06) 

on 29-06-2015 and is serving in the Special Education 

Institution and teaching/providing special education/training 

to special children and since appointment she has performed 

her duties with honesty and full devotion with spotless 

service career.



t 2. That after eighteenth Constitutional amendment, the 

employees of Directorate General Special Education, of the 

Federal Govt, department, have been transferred/devolved to 

the provincial Govt. Special Education and such devolved 

employees though serving under the same department of the 

Govt, of Khyber Pakhtunkhwa, are allowed/granted Health 

Allowance equal to one running basic pay w.e.f 01-01-2012 

which has also been endorsed by the honorable Federal 
Service Tribunal as well as the honorable Supreme Court vide 

its Judgments in Civil Appeal No 811/2016, also approved by 

the provincial cabinet on 22-10-2019 and also implemented. 
(Copy of Judgment of the FST dated 18-07-2017, 
Judgment of the Supreme Court dated 17-01-2018, 
decision of the provincial cabinet dated 22-10-2019 & 

Notification dated 25-11-2019 is enclosed as Annexure A, 
B, C & D).

3. That the appellant being similarly placed, approached 

respondents for allowing/granting the appellant. Health 

Allowance equal to one running basic pay with effect from 

the date of her appointment, vide departmental appeal which 

has not been responded so far despite the lapse of the 

statutory period of ninety days. (Copy of departmental 

appeal is enclosed as Annexure E).

4. That this action of the respondents of not allowing/granting 

the appellant. Health Allowance equal to one running basic 

pay with effect from the date of his appointment, is against 
the law, facts and principles of justice on grounds inter-alia 

as follows:-

GROUNDS:-

A. That the omissions and commissions of the respondents 

are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance 

with law and rules in violation of Article 4 and 25 of the 

Constitution, as the appellant is exactly performing the 

same duties of teaching/training to the special children 

in the same Institutions and working under the same 

authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial 
Foras which appeals were accepted and even the



4/ judgments have been implemented, thus the same 

point has been deiced by various foras, the appellant 
such is also entitled to the same treatment.

D.That not granting the appellant health allowance on the 
analogy of their colleagues cause monetary loss to the 

appellant and she is subjected to monetary loss 

illegally.

It is therefore prayed that appeal of the appellant may 
kindly be accepted as prayed for in the heading of the 

appeal.

ki&tDated:-20-06-2022
Through

Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service 

Appeal on the same subject and between the same parties has 

been filed previously or concurrently before this honorable 

Tribunal.

ADVOCATE

AFFIDAVIT

I, Qurat Ul Ain, Store Keeper (BPS-07), Govt. Institute for the 

Visually Impaired, Children (Girls) Peshawar, do hereby solemnly 

affirm and declare on oath that the contents of this Appeal are 

true and correct to the best of my knowledge and belief and 

nothing has been concealed from this honorable TribunaU

DfPONEIMT
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JiKllimciii Shed
111 [lie Kcclcnil Service Tribunal, IslamabadW

Appeals Nu,<f,5 ui 573, 7.57 (o 7W. 894 lo 918.91 8-A. 919 (o 
94.-5. 998 to!045. 1108 lo 1 179. 1224 lo 1243, 1265 to 1325, 2327 

U).2350. 2352 lo 2368*t236S-A. 2369 lo 2443. 2446 lo 2484 & 
2487 to 250 i, 2508 lo 2520(R)CS/2016 with M.Ps.

• />

I

Niisrat'J'alpr and iithcr.s 
Vci-sii.s

Secretary, Cajiilal Administration & ncvclopmeiit Division,
Secretary, I'inancc Divi.sion and ACPli, Islanuihad.

■ V

Date of Institution : 04.04.2016, etc.. 
Date of hearing : 17.07.2017 
Date of Judgment : 18.07.2017

. « ■ i
f

IBefore: Syed Rafique Hussain Shall, and 
Syed Muhammad Hamid, Members.\

, I’rcscnt: 
\

Mr. Muhammad Anwiir Mughal, Advocaic for! die . ; 
appellants. i

!Syed • Zil-c-Musnain Kazmi, Assistant Attorney ' 
General for the respondents wiili M/s Arshad AiJjum. . 
A.-u:i.st:int Director. CA & DD. Naveed Akhlcr, Section . i 
Orficer,' Finance Division, Azliar Nndeem A .van, • i
A.s.-;islant Accoimt.-! Orncer .and Muliamniad JabbW, ' 
Senior Auditor. AGiy< as D.R.s;

.* I

!
t

.. .
1 .i.TUnGMlCNT

S.YED UAFlOUt; HU.SSAIN .SHAM. MFMBKR:- With Ihisijudgi 
we Shalt decide the above tilted appeals, 'fhe facts giving ri.sc to die present ;H 
appeals arc that the Prime Minister of Pakistan approved payment of H lalUj ’ f' 
Allowance to. the inslitulions providiiig.Mcalth Services in die year 2012 . 
and the Finance Division issued notillMtion No.2(13)R-2/20l 1-777 t nted 

j 06.02.2012 for grant of Health Allowance, equal to one | basic pay of. V- 
running salao' to the hcaldi personnel in the employment of Federal
Govcmincnl in BPS Schcr|,e w.c.r 01.01.2012, in addition to die cxi;tiii|^iQ|,

• pay and allowances in BPS .schcnic. Health allowance had been paid tiL.dibi/if 
contemporaries of the appellants in other Government Hosp lalsrinclu ling;':;^ 
PIMS, Federal. Govt. Polycdinic, CDA. iC3\ Pakislaii Uailwio'S aihil'ct cr, l|| 
Govcnimcnl Sci-vicc.s NosiVilal, Islamabad, elc. but it. wiu; d .scontinuc lift .

o . -i' ■ I
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the present appellants vide impugned orders dated 08.08.2014

Al|£S?Elj
•eCCra .Vt.V.;;, ,

»SI.-::r..5a.nrt

■•1.;

21.03.:• f

Vyi
•t •>

•VjI !
l\ J». I
5

A

\■f I• '
I

-.1 \t
\ ■'



I
*9

'■ 4 i
n-

•%
SfiS «. 573fKK :s/20lf;. c.c. .yi,|, m.v,. ^

anU 2ya3.20l(.. The.
l^ivixioii 
lo 2W

^ccr..,ary. Cnpiiai'
•t Ocvciopmciii ■(C.AitJJjj) viiic iciici •liiicil 06.0.S.20J2 an ' .' fcallli Allpwaaccl>\vc

or Oaccioralc Cc.i-ral 
'I*-; ACJ>K. Islamabad

«'/■ .Special luliii ' 
••icti paying i],c s.iicl Allovv

(OGiiU) and 
since iicsc personnel

on
.'Jin

"•nil i-ICcci n-,i)n Ul.11, .2111” ij„. , .
CA.viDJ:. .be employee; ori)GS-l^ •, “ ' »r Sccrclary .
V-Ji: Ic.u:rrj.-..e<l ,3..xr20.:< all.nved neal.lfAll'"^ 'n-sUcr wi.i, him .vho

or Ifi ins,iu..i„n.s „r DG.S,' ...ul o*«Ploycc.s
-c.io.,s and .be sc...

AGPK vide leer da.ed Is oTlonTr" ‘‘d
«>>a. Finance Division b . ^‘‘•-‘or General. DGSH

=0.. r. :o“rr, ..
"" alloc.M bu.,

and tlic AGPR

concci-ncd ODOs. 
lie. lor .be .-.aid Allowance ‘ 

eel and later on allocated the same to soml '' 
, " ‘'^'^rfO''‘id or.sioppagc oPtbe s

■’“I 05.03^0,4 ,„c bre.cc,
No.3.784/2014, 3;t5S/20|.|
Mon'bic Islamabad Higb C 
ilic following inanncr: -

i
M the CA&DD parked .be bud 
other organization.

I'id Allowance vidje 
Writ Petitio 

di.siu>sed or by ibj:
I7.0y.2015 ii

employee.^ Jlicd
Iii'ul •1007/2.11.1 wbicb were

''‘'“"■‘•bud vide onler dated

''1

I•*a » ■ ,

representations deemed lo be pS,.. ^ ‘"lo
Secretary CADD: The lc-.nJd 'etimetl .

‘■;^ord an opportunity of bcarfnTf'^ CADD shall . 
icprcscnta.ivc of tbc petitio- cr^ n^H ?. “"“’orized ' 
speaking order. Ix is expected “'"'=‘'^or p.^,s a
•ntcr alia, lake into considcratil! l>«rctary shall.

iO J!."-'“‘"fid^ivit dated 2(5.3.20.5 filed twd..e ‘

. - S.rb!c"
. .ne .-.ppraval giv,n bV .be CAOd? 

the''
Hcal.b Allowance would 

barilsliij);., and .
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sh.s u. .v/:i(K)c;.s/2i)i(i. cic. wiiii m.I’s.3¥

•I

ailminislralivc control ol'CAOD ami, llicrd’oiv, llic 
cliitil'iliiy shall Ik taken into 

in the liyhi of stains of each
cniillcnicni or 
cnnsiilurulinn 
ilcparlinunl or entity separately.

In order to meet the ends of justice, it would he 
of the I-Icallh Allowance already3.

appropriate Ihtil- recovery . ,
paid to the employees is recovered after a speakinfi order has 
been p.-isscd by the learned Secretary. It is expected that the 
Secretary C-ADD shall pass a speaking order preferably within
90-tLty.s.'':

.X.N.SXXX,x.\-x

‘I'lic .Sccrelmy t:A.tI;)0 nricr |iciiisiiig ihc rceoit! nml nlTordinu H'f 
opportu(}ily of hearim; m lltc iiuthori/.cd rcprc-scnlalivcs of llte , 
petitioners (iidw apjtclijmls) oiV I‘1.03.2016 jia.s.scd tlic order doted 
21.03.2016 and . (icclitred the CA&DD’s Icitcr dated 13.03.2016 

allowlnc Hcaltli Allowance do the I3G.SI-: ctiiployocs utilawfiil, aatiintif 
the rules, void ah initio anti directed the AGPR lo recover the said ' 

i Allowance from their salaries in easy installments.
lit this backdrop, the appellants filed the instant appeals with 

the following prayer: -

*
i 1

%
\ -

2.
. i l

“It is, therefore, most respectfully prayed that the 
appcllaiu being: entitled to Health Allowantpc being 
covered under category , of Health Personnel, the said \ 
order dated: 21.03.2016 by respondent No. I may 
Ihercibre. be .set ;i.sitlc iuul it be declared th.nl the aaioii 
of respondent No.1 in witlidriivying tltc .'.aid allov.-an^' 
and recovery thereof from the salaries of appcllaiits, is 

■ malafidc, illegal, violative of principles pf locus 
pocnilcntiac, unfair, unjust, unreasonable, arbitrary. = 
fancifiil and caprieimis and that arc entitled to receive 
the same,. from the dale it has been wilhdr.nwn ami 
stojipcd from payment."

The learned counsel for the appellants argued llia
appellants being Pcdcrai eovcrnincnl . Servants under Article 2‘0
Constitution o‘f the Islamic Republic of Pakistan, 1973 and! covered

Section 2 Cb) of Civij Servants Act. 1973 were entitled jlo all pa/
allowances prescribed by Pcderal Govcrnmciil lor Us employees.
staled that financial dirpclivt; contained in Ministry ofj Finance

unambiguoi s s^d t io^rly. j
tel :iii?

elraiiditt:'- 
■

‘I’cij ^

I
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t
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- :
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f
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. •

^>lo.2{13)R-2/2011 dated 06.02.2012 was 
slipul.alcd admi.ssibilily of Mcaltlt Allowance to .-ill hcalUi person 
employment of l-eilcral Governmenl in liPS .Schetne but despite ll

deprived
i

i
I

ofiiolincation of the Finance Oivisioii. the tippellants were
::v
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^ w .0 57J(K,cs/2(„6. Clc. win, ^

«'».<2.^0,o p„, ... Appeal,. No.224fR)C.S7:.-20,5. sfi? ,n ^

i251(K;CS/2015 & 3«i 
M,wc relief. Tl,c Icarpcl

1^.05,2010 and

S72crocs/20n. .|17(. ,,S7
•»05cK)CS/20)6 and

iisy
prayed for ihe

vchcncniJy argued il,;.. ,|,e rc-sponden-Fi 
and cold in die same bread);

counsel
nanee Division was blowing hot

.i '.'“i-J »r

""='»"'>;Wmvidc(.r,to.t,w2i03-oi6il ■■

........—

Oovernmeni Scrva,u.s 0;iiJc:ei',

die appelisnis ir.

■a
-.•.7

. once

v .
TI,o

impugned orders were •void .ab • inido. coi-ani-

provnleil under die . 
ucy and Discipline) Ui,l6.s. 1973.

.1

I
•N•J. Tl»c appeal.s xvcrc rcsi.sicd by 1 

.ta „.0 .„iU .„lo,V,„CC 
fall under the deth.itie.T of hcofU

die rcspondcni.s. Jt, was stah^ -i'-
1C appc/lanis as dicy did ia not,

a person who licid a post in anv 3,7'""* d’cml • ^
--Hchcaahscciora:ine:3:“:~

Allowance was niin a ■ . subnnit,id dia
AOPK o„ ,|„b,sfc or'cADD
subscqucnily (bai Division soiit o ref ^ but

■ i« concurrcbcc for .,dreissil.i,i4 omZTJ a”,te“ 

same on 14.03.2013
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5 5f)5 to 573(K)C.SV20IC. etc. wJHi M.l’jt./: '1
1

■/

approval ol’ilic J'limc Minister, ilnougj 
three l-ecJeraJ Government 
Sciences, li.G.

■''.-j*'-/-. '.f 1 a summary, specifically moved for 
Mospiials i.c. Pakistan Iiistiiulc of Meclicjil

. » D,rmor»,o General of Spceial E.U,ea.i„„ s Seen,I Welfare, 
t-diiuilinnal body, dealt with the

-:ci '■

tin
process of education, trailing .md 

and persons with disabilities, whichrehabilitation of disabl^jd child
-lea ,, a ,„„l„.,,roreaai„,.a, lean, inelndln, Icael.era, profeaainnale 
fall “u -pporlive / nneillar, an.n'.lip

r^TpRinr u, „e. ,„e ..i.l al,.

Hoifblc Supreme Court of Pakistiln. ^ ,

ren
was

n.s

i.e. ■

I
still pending before thewere f

. ; S' Wcl.e,a.rl;J5elean,e;ico„„acUorl!,epa„i\
'ICS and perused dierecord. 0^IG. 'V-he health altowance equal to one 

firanted to the health pet^onnel h. ,hc 
Covcrnmeni. in JiP.S .Sehentc. with el/eel

Jetter No.T^l/,1^;^^^-vide 

Wat hcalUi personner

hnsic p.ay of ninning .saia,^,

cnijjloymont of Federal 
from OI.01.20J2. It fi'v;i.s nindu

Ei

i?

personnel by .staling
Peraona Who held.

aid no. Tr i..
_ m not include person wJ,o rv.n.,

Federal Government from any Province or 

wntraet. or on work charged basis'or who was 
The appellants arc neither, deputaiionists l^m 

j engaged dll contract

- " =<’"l'«e«ncics. On the contrary, they arc

bppcllanis comprised of Ac i Persons. TIic bcncficiar cs /.

undd!f
Reels ofp.„„,sc dd™,.™,. ^.^ore lAc Hod'hlc ,s,a„ahad.4,

■ ATIESSEB

Imeant a • :
organization delivering 
Schcdulc-I, but did
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v;f -.K ;•«on dcpulation to the 
other authority and who

:

WM on 
paid from contingencies', 

any Province S
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503 10 373(R)CS/20I6. cto. will, M.IV '

Court. Islamabad o.n,d,..I,^rsccrcinry ^

- No.^JOOV.CZOIiJ,

✓
■I
,i:.

o» in Wrii Pciiiion ^
CAOD a„-„ i" April. 201^ Mini.lry „r m

roiccrully deducted iiM amount of Rs.92.542 
million for the petitioners

million of HPA. leaving Rs.7.458 
apjjcllnnltt) i.c. 24 employees tvl,o belonged 
under the criteria of entitlement 
understanding. D2O. letter 

^ Organization to ACPR fo

(now
I to medical profession and came 

of MPA.

•£iias per DPA (CADD) 
was issued by FA's 

r stoppage of HPA to non-entilled employees and * ' 
lo take aetion

dated 09.05.2014
•■A

it was duty of AGPR 61
on the said letter and decide R

V

i!'

■ »n.„d. 1. i, 0.
'•cprohatc. No logical reply ha.s

TnbunaI.Tnn3seetnstobediserimi„at,
25 of the Constitutio

been submitted bv the
of their

Iment. \

ments before
■ : 1Federal Service 

matory treatment oflbnding Article 4 &
nnnHi . , " %PnWic of Pakistan.
•wclta,. tavc been dtecd l.y:,cspo„d« No ,

y
■4 .

i-l

1973. Further, Ute
■ ' i-A

to rcfunfl the paid
--sop.ro.o=oo„.rpo:Y;::.Y::i^ •

2no.cd a„d occd opod croolcd . v..od rl^u .wIp-rY: Yw 

in Violation »f natural Justice.
a civil .servant, even

amount which is against the
4

::■■■;

:.V:4<?witlidrawn tmil.iicrally'

"y ~.u ovc, Odder orroifoour Order!
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.• > !•O .i 1)5.10.2015 .'>110 14.12.2010 herein (lie comrovcr.sy rclaiiiig to Health 
.Allowance has alrcacly been resolved. When confruiueil with the said fact, 
the rcspomleni.s li.-ivc Ihiicd to deny ilic fuel. As such, the uetjon ut'tl)c 

rcspondcni.s .-ippears to he inconsistent in the light of (he nrurcnicnlioiiud 
judgments on iiceoum oi‘ Ar.icle 25 of the Constitution which guarantees J 
eiiual right.s,;iiul equal protection of hivv lor cvciy citizen. To cnsui-c 
unirorniiiy, rule of consistency must be applied while considering the ease
tiT IliC Niiu’t* iln* tItiii'liK* A|>(*\ vl*U; ils jii UlU

c.nse reported as J!)96 SCMK IISS has already lielcl (hat “rule, of good 
• governance demands that the bciients of the said decision be cxlendcjj to .■ 

other civil .servants al.so. who may niit be parties to (he litignlion. instead of/ 
compelling them to approach the Tribunal or any'other legal forum. Hcpcc; 
the claim of the; appellants is required- to be decided on the same analogy / 
principle as framed in the eases of Dr. Famikli Fia'z Lodhi and oth.crs by’tlte •

Tribunal vide its judgment dated 05.10,2015, 11.01.2016 and 14.12.201^. • '

Forcgoing.in view .ind following the rule of consistency, tlic 
impugned orders dated 21.03.2010 and 25.03.2016 arc .set aside jylth j 
direction to the respondents to continue the Health Allowltncc already 
grained tu the appcllanis .since 2012, and to refund all deducUon made in ‘ 
cotupfiaiicc with the !ni]Uigiieil.or.lci-.sSvilliiii a jiuriud uf unU inuntli thilli ' 
the date lhe^ei.|iy, this Jii«l).||icin is ivvoive.il In ilieir p/lice. .Since the main 
iippcals htivc been aeccjjicd. Mik-. I'eihinns arc also acccjiled.

Jtitlgineiii to apply all the:lilted tippeal.s nuitati.s inulandi.s.

■J'licrc shall be no order as to costs.
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'Muhammad Ghuto Durrani etc., .(in C.A.,I.634/2017) 
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STED'.qariMuHam.iqiiad Almas;etc. . (ip C.A.16S6/17)
, '^aiAkhtatrete.: ' ' (mC.A..l657/2017) ,
• • Syed Zapieer Haider Rizvi. etc, (m C.A.,16S8/2017)
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Abdul Rashid Shah etc. 
Mumtaz Gill etc- 
Muhammad Fafhan etc. 
Aliudin etc.
M. Sohail Khan etc.
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• i;'to . r. .

i .Muhammad Attique ur Rehman 1!
etc. (in C.A.811/.2016) . ■ ii

...Respondents(s)

Mr. Sajid Ilyas Bhatti., D.'i.G 
Syed Rifaqat Hussain Shah, AOR • 

... Ms. Saadia Kanwal, S..O F'in.
Mr. Abid Hussain Chaima, S.O Fifi. '■ 

■ Mr. Sajid Javed, Asstt. Legal Fin. 
Mr. Abdul Razzaq, AAO MEG 
Rawalpindi

t.

For the Appellant(s)
{in all cases) ,

•• ?

I
'9

For the Respondent(s) In-person

For the Respondeht(s) Mr! Miihammad Ilyas Lodbd, ASC
Malik Itaait Flussain Aw'an, ASC

?!
'■1 ■

(in C.A.316/I6) '

s; :
Mr. Muhamrnad Makhdoom AH • 
Khan, Sr. ASC
Mr. Sikandar Bashir Mohnaand, ASC

s.Amicus Curiae;

17.01.201,8.Date of Hearing
j ■

JUDGMENT
' I

UMAR ATA KANDIAL. J.— By leave of tins Coui:t

01:4'.2016 and 12.12.2017 in the .
I .
i!grcmted. on -23.02.2016,

• several connected appeals before us, the appeUant Federal

■ Government challenges the judgments deUvered on

questions of fact and law by the learned Federal-Service Tribunal 

on 05.10.2015, 11.01.2016 and 18.07.20l7. The judgments 

irnpugrted in the connected, appeals declare the respondent 

employees of different institutions .functioning under tlie 

Directorate General of Special Education (“DGSB”) to be entitled- 

Health- Allowance ■ granted by the „ Federal 

its Office Memoranda dated 04.02.2012 and 

. These Memoranda are issued by the Finance Division

common ti
I

■ f it!; •
Ii

■(

i;
i;

£ !
t

■ I
-1-to payment of 

Government vide.
:

06.2.2012

(Regulations Wing) Government of Pakistan pursuant- to 

approval, granted by; the Prime Minister under the .Rules of

- r

s
*

!/ ;;1Business, 1973. It , would be useful 'to reproduce the two ■ - 3

vTins?, I
'i

.1a-
O't• '

■ '

■ ■

.i:i



■ ii
e ■

memoranda containing the terms- and conditions for the grant of 

Health Allowance to ehgible persons:

1.. 3 [fi Ii;
i!

“Government of Pakistan 
Finance tiivision . ■

■ (Regulations Wing)
Islamabad, the 04f>' Feb,2012

ii
il . I

. I
- F.No.2(13)R-2/20,ll . 1

■A-OFFICE MEMORANDUM f! r
'■ GRANT OF ADHOC 'ALLOWANCE EQUAL TO

■ ONE BASIC PAY AT THE INITIAL.OF THE ' '
SCALE TO THE HEALTH PERSONNEL IN 3PS

Subject; I;
, 5

SCHEME. . tr
The undersigned -is directed to say that the 

Ordinance No.-VI of 2011 that sanctioned the Career Structure for 
■ Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. 

Accordingly, CSHP is no longer in the field aiid all health personnel ■ 
have consequently reverted to the BPS scheme. !n order to . 
compensate health personnel for the loss of benefits sought under' 
CSHP -while’preserving their status as Civil Servants, it has been 
decided by the Federal Government to grant adhoc allowance equal , 
to one basic p.ay at the initial of the, scale to the health 'personnel' 
in the .emnlo-yment of Federal Govemmenl in- BPS scheme, with 

• effect from. I®' January: 2012. This will be m addition to tlieir 
.. existing pay/allowances in BPS Scheme: '

This.Division’s OM No.2(13)R-2/2011-698 dated 17ti> 
November, 2011 may be treated as withdrawn- w.e.'f. 26:12.2011.

Sd/-- . . ;
- . . - (M. Munir Sadiq)

Deputj'Secretary (R-I)”

■ i!

GSS. '
!i
f'j

Ii; '■
I2.
'I; ■

■ir-
:iii

,***. ■ ii -
“Government of Paldstan. .

, Finance Di-vision 
(Regulations Wing) , ,

n •
Islamabad, the 06‘'' February,2012 '■ F.NO.2(13jR-2/2011-777

i?' ,OFFICE MEMORANDUM

GRANT OF ADHOC ALLOWANCE. EQUAL TO ONE
. . BASIC PAY OF.RUNNlNG SALARY'TO THE HEALTH '

PERSONNEL IN BPS SCHEME. . -

In continuation, of Finance; ' Diw.sion’s O.M. 
No.F.2(13)R-2/2011, dated 4.2'.2012, it has been decided by the 
Federal Government to grant benefit , of one basic tiav of running . 
salary as ^ Health Allowance to the. health nersonnel in the 
employment of Federal Government, in BPS scheme, with effect 

■' from 1" January, 2012. This will be in addition to their existing 
allowances in BPS Scheme. Also grant of stipend amounting to 

■Rs.50,000 per ihonth to the post^aduate residents and Rs.24,0p0 
per month for House ■, Officers respectively w-.e.f. _ 1.7.2011. wfil , . .

■ continue. ' '

Subject:- !i1.^
i;l! !!I
fr

■.fi
I;4!'i!

■ -t;
D!

-
I!flSd/- -

(Manzoor Ali.IGian)
Sr. Joint Secretary (Regulations)”.

(emphasis supplied) .

.'Learned Deputy Attorney General has contended ' 

that the Health Allowance granted by the Federal Government is, 

available to heal-th pefsomiel in the employment of, the Federal , 

Government in. the BPS scheme at three hospitals established in

‘A

. 2.

ima'.Sonicr Court
■'SoprsiTie Court ofPakis;:;!!



iJ1:• <
Islamabad, namely,. .Pakistan Institute, of Medical Sciences . 

(“PIMS”),' Federal Government Polyclinic .(“FGP”) and .National 

Institution of Rehabilitation Medicines' (.“NIRM”). .The erhployees 

■ at these hospitals do not have a career structure in place after 

. , the Career Structure -for Health Personnel Scheme Ordinance,' 

2011 (“Ordinance”) lapsed on 26,1.2011. The Health..Allowrance'. 

was accordingly granted by the Federal Government as. a form of . 

compensation. It isi clear from the . two memoranda dated 

04.2.2012. and 06.2.2012 reproduced above that the Health 

.Allowance • is granted ■ to “health personnel”. However, the 

composition of the. categoiy of employees that are' eligible for the'

■ benefit has not been provided tlierein. The respondents who are

■ several hundred in number are unrepresented, by counsel. In'• 

view of the fact that a. large number of employees are affected by '

• the instant controversy,, the Court has sought assistance from . 

Mr.' Muhammad Makhdoorn Ali Khan, Sr. ASC and Mr. Sikandar 

Bashir Mohm^d, ASC as •amicus curiae, in the matter. 

Mr. Silcandar Bashir Mohmand, ASC made able submissions 

before . the Court that highlighted important facts and. 

documents on record which simplified the- controversy 

appreciably.

'j
i

ti
ll

if
I

r.

!
iii;

t
i! ■ ■

1
l5

i;
'1 1

. t|:
l:
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;i. s
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!
[■,

f

!i
I;

'!!
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f

10- It transpires that an Office- Memorandum dated 

27.03.2012 by the Finance Division (Regulations Wing)-.clarifies 

that the term “health personnel” used in the above meritioned 

memoranda bears the meaning given to,-that Expression in 

Section 2(b) of' the Ordinance. This definition'refers to tlie 

contents of Schedule-I to the Ordinance which,' specifies the 

■ service providers who qualify as health personnel. A perusal of 

Schedule-I shows that five categories of service providers are

3
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■ • ii>
iij■ ,. classified as health personnel, namely: Doctors, Allied, Nurses, 

Paramedics and Support.- The sei-vices'. specified under the 

categories- of Paramedics and: Support, include Teachers, 

Audiovisual Operators, Technicians, Librarians, etc.

The- administrative Ministiy for the health

institutions of the Federal Government at Islamabad is the 

Ministiy of Capital Administration and Development Division ' 

(“CADD”). It is an admitted . fact that vide order dated 

13.03.2013 the Ministry of CADD granted the Health Allowance 

to the employees , of the DGSE and its allied special educatibn ' 

centers/ institutions -including National Trust for'the Disabled • ■ 

(“NTD”) and the National Council for Rehabilitation of Disabled 

Persons (“NCRDP”). The respondents were /. thereby 

acknowledged as beneficiaries-of the said graint and .were paid 

the Health Allowance with effect from 01.1.2012 imtil . 

27.10.2014, when the Finance Division.infonned the Accountant 

- General -Pakistan Revenue-(“AGPR”) that only health-personnel ■

:!li/ •
^ . ■

;; ■

li

-11i1:,:

ii;4.
I

■

f

i

p ■

11
4

i1] ii-- ti

i -1il!
I-li ■

■ , Iworking in Federal Government hospitals and clinics- were' ..

receive the- -Healtri -Allowance'.- - The AGPRqualified to

correspondingly instructed the. DGSE to stop payment of the

i?

1 I 
■I I

said allowance to-its employees.as no budget-allocation for .the 

said emolum'ent.had been made in the financial year 2014-1$..

■ The discontinuation' of their Health AUowanee was- 

taken to the. Islamabad High Court by some of the respondents. 

Vide order dated 17.9..20l5. theTeanie.d.High Court referred the- ,. 

dispute to the Secretary CADD for passings speaking order 

thereon; and tiU-the'n restrained recovery .of past payments of , 

the Health Allowance from the affected employees , of DGSE and 

allied centers.' The Secretary ,CADD heard the' parties and by

■ -h
I

. ■# ii:

I5.-
i ■

- 'i
■ I

■ !iiii'l:
Ii

■fl

1“

■Iisin>
iiiMM f' f i-itr

iiSenior CoL:rt><As^i3<fmte 
Supreme CousVcfPskic-tar)

Islamabad i
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order dated 21.3.2016 rejected the entitlement of the . 

respondents to receive the said allov/ance. The principal ground 

of his decision is that employees of the' DGSE were engaged in 

the process of education, training and rehabilitation of disabled 

children and therefore did not fall within the ambit of a health 

organization. The respondents successfully challenged the said 

order before the learned Federal Service Tribunal which has,. 

inter alia, by the impugned judgment dated 18.07.2017 declared- 

that the respondents are entitled to the grant of Health 

Allowance.

■

Learned Deputy 'Attorney General has contended 

■ that after the-lapse of the Ordinance• that had provided a career 

shucture for the doctors, nurses and paramedics working in

PIMS, FGP and NIRM, the Health Allowance was granted by the

compensation to the said health- 

to. show any

6.

Federal Government as 

personnel. He was, however, unable 

contemporaneous direction issued by the Ministry of CADD or

the Ministry of-Finance that restricted tire grant of . the Health . 

AUowande to the claimed employees of the three hospitals, 

specified by him. As already noted above, the definition , of health - 

■ personnel -provided in the Ministry of .Finance Office- 

Memorandum dated 27.3.2012 is wide in scope and therefore.

!;
It

unhelpfuTto his plea.

We have examined the definition -.of. “health 

personnel”, adopted by said memorandum dated 27.3:2012 from 

Section 2(b) of the Ordinance which is to the following effect:

^'b) "health personnel” means a person who holds a post in any 
' institute or organization delivering services in the health

sector and included in Scheduled, but does not include:
.i) a person who is ' on deputation to the Federal 

• ■ Govemment'from any Province or other authority-; - ,.

7. . . r

i ■
■■ I

Si,Si .. -isc;

.•i• >
« ■Senior Court

Supre.me Court- ci ■'
Islamabad I22
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V

ii):a.person who. is employed-on contract, or on. work 
■charged basis or who is paid from contingencies'.”

It 'is noted, that the. foregoing definition of healiii 

personnel covers persons holding posts in any institute or 

■ organiziation who are delivering services in the- health sector that 

are included in Schedule-I to the Ordinance. Learned Deputy 

Attorney General was ■ unable to distinguish the respondents, 

who are employees of the DGSE and allied institutions/centers 

NCRDP and -NTD,'' from the paramedic and support staff 

positions that qualify as health ' persormel according- to 

Schedule-I to the Ordinance. It is not denied by the appellant. . 

that education,. training and rehabiUtation of disabled persons 

are services provided in the health sector. These services fall 

within' the terms of Schedule-I. to the Ordinance and therefore

8.

i .

Ii:;

I 3f;
. I'i ' ijj

i. •
■ Ril.

k

'i

. t

ithe providers thereof qualify as health personnel.

Accordingly, not only do the respondents faH within ■ 

the category of persons who are, in terms of Finance Division

Memoranda dated.06.2.2012 and 27.3.2012, eligihle for grant of

tlie Health Allowance but their entitlement has' in fact been 

' admitted by'both the Ministry of GADD and Ministry of Finance.

9.

i-
' il

i

In this respect the aforernentioned letter dated 13.3.2013 issued 

by the Ministry of CADD is. referred.- Also the affidavit of.'the'

Government of Pakistan filed - in the

I,

• ^§
■ is hii:: ■Secretary Finance,

■ Islamabad High Court .pursuant. to that'Court’s order-dated

20.3.2015 passed in Writ Petition No. 4007 of 2014, specifically 

records that' the proposal approved by the Prime Minister vide ' 

Suinmaiy dated 25.1.2012- did not restrict admissibility' of the 

Health Allowance to 'the personnel .of the three hospitals 

(identified by the. learned DAG). For that reason'the-Finance

1 '
' ' iii'

iit
- .?

■ .iii- II
I
5t;;3^iE3KBai2ilHSSilS!!S5S2EE!5jS^^;■-rjamn; I?

- 'I“T
■ Senior Court 
Suprsrng Court c-v r'Si-tilan 

'■■ Is'sntabsd •'
Ss.

V '-



Division Memoranda dated 04,2.2012 aiid 6.2.2012 made the. ■ 

allowance- available to all health personnel employed by the ^ 

' Federal Government in tlie BPS Scheme. ■

10.

ti. \

I; 1:
•3 I;i

f
■tAs' a result, the said allowance was paid to the 

health personnel of the DGSE and its allied institutions until'
I

■ i
lii

■ 27.10.2014 when the Finance Division instructed the AGPR to 

confine the grant of the allowance to employees of Federal 

' Government hospitals ahd clinics. This instruction represents 

merely a change of opinion which is not occasioned by an. 

amendment in the terms of eligibility for the Health Allowance. 

Therefore, as the Memoranda dated 04.2.2012, 06.2.2012 and 

27.3.2012 issued by the Finance. ■ Division, Government Of ' .

Pakistan still hold the field in their prigirial terms, tliere is no 

merit in the objection by the learned DAG to the entitlement of . 

the respondents to claim and receive the Health Allowance.

As a secondaiy.and also'tenuous argument, learned 

Deputy Attorney General contended that the Heialth Allowance is 

gi-anted under executive . fiat. without any statutory ■ backing 

.therefore the. same can'be withdrawn by the Federal Government

. at any time.. That is clearly a flawed contention. It is admitted': • 

that grant of: the Health Allowance arid the terms of eligibility to

the .same were determined by the competent authority,' . ■ 

Ministry of Finance in accordance witli Rules of Business of the 

Federal' Government. The original terms of the said lawful'^ant 

still hold the field. These were acted upon, .and payment-of the 

Health Allowance to the respondents has conferred a vested .• 

right upon them. In such circumstances, the executive is barred • 

by the rule of locus poerdtentiae from unilaterally rescinding and

retrieving the benefit availed by its recipients.. Reference-is made ..
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to.Pakistan, through the Secretary. Minisj-ry nf T?;r.ar.r.»>T VS.

Muhammad Himavatullah Farukhi (PLD' 1969 SC 407) and 

. The Eiigineer-in-Chief Branch vs. Jalaluddin -(PLD 1992 SC 

; 207). Therefore without a change of the terms of eligibility for 

. the Health Allowance even, the prospective exclusion of the 

. respondents from receipt of tlie benefit shah constitute arbitrary 

, and unlawful action. '

•Stv Pi

In the circumstances, we do not find ..any .error or 

defect in the impugned judgments of the learned Federal Service.

12.

Tribunal, dated 05.10.2015, 11.1.2.016 ' and 18.7.2017;
iConsequently, these, appeals are dismissed and the entitlement 

of employees of the DGSE, allied institutions/centers, NCRDP 

and ■ NTD to- receive the Health . Ahbwance . is affirmed.
i
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GOVERNMENT OF KHYBER PAKHTUNKHWA 
ESTABLISHMENT AND ADMN: DEPARTMENT 

( CABINET WING ) 
No.SOC(Ea6AD)9-24/2019 

Dated Peshawar the 38’** October , 2019-4■A

/

TJio Secretary to Gon. of Khybcr Pakhtunkhwa
Zakat, Ushr, Social Welfare. Special Education &. Women
Department.

v'i

THE meeting of PRQVlNCDy^.SUBJECT: DECISION OF
DATED 22.10.2019.

Dear Sirl herewiai the following decision of the 
22.10.2019 under the chairmanship oi

I am directed to forsvard 
meetlag of Provincial Cabinet held on
Chief MinisuT, Khybcr Pakhtunkhwa for implcmenmuon.

ALLOWANCE BY, ’HB EMPLOYER OE SP^ 
EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT O 

, PAKHTUNKHWA ____________ _________
II

■■

i.":

Decision of the Cabinet: i-

The Cabinet approved Health Allowance to the devolved emplo'/ees of 

Special Education Institutions at the rate of one running baste pay.

)

• iiZakat, Ushr. Social Welfare, Special Education & 
Women Empowerment_____________ _______

IImplementing Department! 3j .

I om to request that an implementation report of the Cabmei 

Cabinet Section. Administration Department.
V

2. ■s
i •.

Vou^f^liTuUy, ■I
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SECTION OFFICER (CABINET) I

■3pryfYcm wn fe DATE EVEN, 
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GOVERNMENT OF KHYBER PAKHTUNKHWA 
FINANCE DEPARTMENT

NOTIFICATION

No.FDfSOSR-in8-8/2019, In pursuance of the Supreme Court of Pakistan Civil 
Appeal No. 811/2018 titled "Muhammad Atique Ur Rehman & others Vs Federal 
Govt of Pakistan & others etc" the Government of Khyber Pakhtunkhwa 
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of 
one running basic pay to the devolved employees working in the Special 
Education Institutions from the date of their devolution to Provincial Govt of

Khyber Pakhtunkhwa.

said allowance will be admissible only to the employees of 
of Khyber Pakhtunkhwa devolved under 18

2. The above 
Special Education Institutions 
Constitutional Amendment.

Secretary to Govt of Khyber Pakhtunkhwa 

Finance Department

Fndst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:

1. Accountant General, Khyber Pakhtunkhwa Peshawar
2. Principal Secretary to chief Minister Khyber Pakhtunkhwa.
3. Principal Secretary to Governor Khyber Pakhtunkhwa Peshawar
4. Secretary to Social Welfare, Social education & Women Empowerment

Deptt.
5. Director FMIU Finance Department Khyber Pakhtunkhwa.
6. PS to Minister Finance Khyber Pakhtunkhwa
7. PS to Secretary Finance Department Khyber Pakhtunkhwa
8. PS to Special Secretary Finance department Khyber Pakhtunkhwa
9. PA to Additional Secretary (Regulations) Finance Department
10. Master File

Section Officer
Finance Department (SR-II)



BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFARE AND WOMEN ^ 

EMPOWERMENT DEPARTMENT KHYBER PAKHTUNKHWA, PESHAWAR.

Subject : THROUGH proper channel appeal for the grant of health allowance

Respectfully Submitted

That I am serving under your kind control in the Special Education Institution and 

teaching/providing Special Education services/training tp Special Children. It is 
pertinent to mention that after eighteenth Constitutional arjiendment the employees 

of Directorate General Special Education of the Federal Govjt: Department, have been 
transfer/devolved to the Provincial Govt:, Special Education and such devolved 

employees though serving under the same department! of the Govt: of Khyber 

Pakhtunkhwa are allowed/granted Health Allowance equal! to one running basic pay 

w.e.f 01-01-2012 which has also been endorsed by the Honorable Federal Service 

Tribunal as well as the Honorable Supreme Court vide its judgements in Civil Appeal 
No. 811/2016, also approved by the Provincial Cabinet ion 22-10-2019 and also 

implemented.

Since the employees of devolved Institutions and I am performing the same duties in 

the same Institutions, Same department, having the same job description and cause, 
being teaching/providing special Education/Training to special Children, therefore I 
could not be treated discriminately more particularly with respect to my colleagues 

and that too under the same administrative control. It is VA/orth to mention that the 

employees of devolved Institution have been allowed Health Allowance since 01-01- 

2012 and even after the payment of arrears the same has been merged in their basic 

pays. i

It is therefore requested that I may kindly be allowed/gfanted Health Allowance 

equivalent to one running basic Pay w.e.f 01-01-2012! on the analogy of the 

employees of Special Education Institutions of Khyber Pakhtunkhwa with all back 

benefits.

Dated : r-o
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VAKALATNAMA
BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

No. /2022

.Appellant

VERSUS

& o hers Respondent(s)

I, do hereby appoint and constitute, 
Fazal Shah Mohrnand Advocate Supreme Court To act, appear 
and plead in the above-mentioned matter and to withdraw or compromise the 
said matter or submit to arbitration any differences or dispute that shall arise 
touching or in any manner relating to the said matter and to receive money and 
grant receipts therefore and to do all other acts and things which may be 
necessary to be done fo' the progress and the course of the prosecution of the 
said matter.

I. To draft and sign files at necessary pleadings, applications, objections, 
affidavits or other documents as shall be deemed necessary and 
advisable for the prosecution of the said matter at all its stages.

To employ any other Legal Practitioner, authorizing him to exercise the 
power as conf(?rred on the undersigned Advocate, wherever he may 
think fit to do so.

2.

Al\© I hereby agree to ratify whatever the Advocate or his substitute shall do 
in the above matter. I also hereby agree not to hold the Advocate or his 
substitute responsible fcr the result of the said matter in consequence of his 
absence from the Court when the said matter is called up for hearing. I further 
hereby agree that in the event for the whole or any part of the fee to be paid to 
the Advocate remaining unpaid, he shall be entitled to withdraw from the above 
matter. Received by me on_____________

CLIENT(s)

ACCEPTED BY:

Fazal Shah Mohmand
Advocate,
Supreme Court Of Pakistan,

OFFICE.-Cantonment Plaza Flat 3/B Khvber Bazar Peshawar Ceil# 0301 8804841
ICIerkI Cell# 03339214136
Email: - fazalshahmohmanc @Qmail.com.
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