o ' 16.08.2022 ; | Learned'counsel for the appellant present. Mr. Kabirullaf’l
| | Khattak, Additional Advoca_te General for the respondents
present. | o .

Reply/comments on behalf of respondents not .Submitted.

Learned Addltlonal Advocate General seeks time to contact the
; respondents for submission . of reply/comments AdJourned To
‘come up for reply/comments as well as prellml ry hearing on

13.10.2022 before S.B.

- (Mian Muhammad) '
Member (E)
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- Order or other proceedlngs with sngnature ofJudge

The appeal presehted today by Mr. Fazal Shah Mohmad Advocate

may be entered in the Institution Register andy-put up to the Worthy

RB?ISTRAR w

&

Chalrman for proper order please :

This case is entrusted to Single Bench at Peshawar for preliminary

hearing to be put there on éz r(’?rzq/ Notlces be issued to appe!lant
and hlS counsel for the date fixed. :

" CITAIRMAN

Counsel for the appellant present.

Let pre-admission be issued to the respondents. To -

come up for réply/preliminary hearing on 16.08.2022

beforetheS.B. -~ Q

(Kalim Arshad Khan)
Chairman




BEFORE THE KHYBER PAKHTUNKH\WXA SERVICE TRIBUNAL

PESHAWAR
Service Appeal No Q ﬂg /2022
2] {151 T= 5 (o L= S Appellant

VERSUS
GOVE. and OthersS..ciciemseresmrsmssmssmrsmssnsssessesanssmnsansnes Respondents
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Dated:-20-06-2022 @pellant

Through M

Fazal Shah Mohmand

Advocate,
Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841
Email:- fazalshahmohmand@gmail.com

Note:-

Spare Copies will be submitted after
the admission of Service Appeal

N

Advocate
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- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

Fakhtukhwa

PESHAWAR Servicee Tribunal
Diary Nao. El ;j__
Service Appeal No QZ@ /2022 o , 0>

Rakhshanda, Vocational Teacher (BPS-10), Govt. Girls Institute for
Children with Hearing and Speech Impairments Yakatoot,
Peshawar = eessesessseesse Appellant

VERSUS

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

W~ U, directed to grant/allow the appellant Health Allowance at the
w&g/ rate of one running basic pay with effect from the date of
’3/\’\ \ appomtment W|th all back benefits.

\-g@mw-day On' acceptance of this appeal, respondents may kindly be

Respectfully Submitted:-

1. That the appellant was appointed as Vocational Teacher

- (BPS-10) on 09-01-2015 and is serving in the Special

Education Institution and teaching/providing special

education/training to special children and since appointment

she has performed her duties with honesty and full devotion
with spotless service career.



2. That after eighteenth Constitutional amendment, the

employees of Directorate General Special Education, of the
Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

. That the appellant being similarly placed, approached

respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay with effect from
the date of her appointment, vide departmental appeal which
has not been responded so far despite the lapse of the
statutory period of ninety days. (Copy of departmental
appeal is enclosed as Annexure E).

. That this action of the respondents of not allowing/granting

the appellant, Health Allowance equal to one running basic
pay with effect from the date of her appointment, is against
the law, facts and principles of justice on grounds inter-alia
as follows:-

GROUNDS:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the



NG

judgments have been implemented, thus the same
point has been decided by various foras, the appellant
such is also entitled to the same treatment.

D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and she is subjected to monetary loss
illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal.
Dated:-20-06-2022 pellant
Through
Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan
LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable

Tribunal. %&&)

ADVOCATE

AFFIDAVIT

I, Rakhshanda, Vocational Teacher (BPS-10), Govt. Girls Institute
for Children with Hearing and Speech Impairments Yakatoot,
Peshawar, do hereby solemnly affirm and declare on oath that the
contents of this Appeal are true and correct to the best of my
knowledge and belief and nothing has been congpealed from this
honorable Tribunal. ﬁﬂ
EPONENT




I, Ihc h.clc:.nl bcx vice Tribunal, Islnm.xlmd

/\,)pt_.ll\ NS {)S to 873, 757 (v 7‘)3. 394 o ‘)l.\ 9l8 A.919 (0
943. 998 101045, 1108 10 1179, 1224 10 1243, 1265 to 1325, 2327
10.2350, 2352 (0 236882868- A, 2369 to 2143, 2446 10 2484 &

2487 10 2501, ..bOb to 2320(R)Cb[20!6 Wllh M Ps.
Nusrat 'J':lhir ancd nl(hcrs -
Vl‘l Sus

Sceretary, (‘.unl 1 Adnmm.(m(-ou & Dv.w..lm mtend Dwxsmn.
Sccx cl.n Yy l-m.mu: Division and ACPR, Isl nu.ll).x(l

D.uc oflnsmuuon : 04.04.20186, ctc, .

Date of hearing : 17.07.2017
. Datc of Judgment : 18.07.2017
. X . L : ] X R 1
Bcforc: Sycd R:lﬁq'uc Hussain Shah, and- )
- o Sy'cd Muhammad Hamid Mcmbers.
. l"réscnl: Mr. Muhummad Anw.nr Mughnl Advoc'\lc l'or the . S
RN appellants. :
v " Syed* Zil-c-Musnain Kn/mx. Assistanl  Altorncy

‘Guneral for the respondents with M/s Arsh.xd Anjum,

Assistant Director, CA & DD, Naveed Akhlcr. Scgtion . f A
-Officer; Finance Division; Azhar Nadeem Avim.ﬁ*
bnr. O

Assistant - Accounts Officer and Muh.unm.nd Jab
bwmr /\udllm /\C-l’d\ as D.Rs: <. :

)'UD(‘MI'NI

SYED RAI‘IOUI- HUSSAIN SHAH, MEMBER:- Wuh llllb .Jmll,Tlcn(,_‘s-,-':
we shall decide the above mlcd -appeils. The fucts ;,xvmg ris¢ lo lhc pr
‘ appcnls are tlml the Prime Mlmstcr of Pakistan’ applovcd paymcnl of | H' allh"f

ated '

Allowance to the msmuuons provxdmg Health Services in l.hc ycnr‘TOIZ',-v;._:;._ '

~and the Finance Division issucd nouﬁcauon No.2(x3)R-2/201 1-777

- 06. 02 2012 for gnnl of Hc:\llh Allmvnncc, cqual to onc.bnsnc pa; of:'

" running salary to the hcalth personncl in the cmploymcnl of Fe lcr_a
Government in BPS Schcnu. w.t.f. 01.01.2012, in addition to lhc exi L
‘pay. and 1llow.mcu in 131"6 scheme. IIc.nth allowance had been pmd « '

) contcmporarics of the appcllams in olhcr Government. F Iospuals mclu
PIMS, Federal, Gavt. Paly clum.. CDA, ICT, Pakistan Railways .md Fec

Govcmmcnt Scrwc«.s “0&])1[-1] l~l.1mnbnd cle. bul it.was d .\coﬁlinuul ¢

the pu.scnl nppcll.lms vide impugned orders dalcd 08.08 20]4 2'[.03.4 6
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10 24 personnel af D;li:c!-xl';xl_u"-Gulll'r:ll al’ Speeial Bddue ‘on (bAGsE) l.md;

-the following manner: - &

V l'«f:-:'- e

-6
: - .
. S 3 568 10 STYCS2016, wie,

and '25.03.201(-‘._. The. Scererary, Capital '/_\Elminislr;:'i"n & Development ™

Division (L.'A&I'NJ) vide leter died 06.08.201 2 aflowe, :.!~lc:|lllll Allowanee

the AGPR, lsl:u.nabad'.\'mrlcd_ paying the snjcl'Ano“;:mcc - “hese personne) -

with elfcer l'r‘uny Ol 2upo, Due (4 diseriming(jve uctic ol Sucri;mr,v

CALDD ihe employces of DGSE started agitating the malter witl him who

C wide Jefter dated 13.03.2013 allewed { ealth Allowance to all (he employees

of 16 instiwitions ol DGHE and allicd cducation centles, cle. in view.of

funclions and (e services being rendereg by them in prbviding'chl(h_

-Services 1o the disabled ang special c'hildrcn'wilh cfeet from 01.01.201 2

and the AGPR accordingly staried paying the said allowance 1o them, The

AGPR vide letter dated 08.08.2014 infurmed the Dircctor chlcrnl;' DGSE. N
- that F'x'nancc' Division had.not providc(l budpet allacation for (he year 201 4.

2015 for the saig /'\Ilowang:c;. hence, the payment of sajd Allowance be

;sloppcd by subnﬁilting,_lhc computer changes lhi'dugh coiiccrned DDOQ;,

- Subscquently the Finance Division allocated budget for lhe said Allowance N

but the CA&DD phrkcd.lhc budget and later on nliopatcd the s':imt; 1o somge
other organjzation, Bcing apsrieved ql'sld,)pngc"of the suid Allo\fv:mcc vide

Ietter. dated 08.08.2014 the  allected employces  filed Writ  Petition
)40.3,7_8400!4. 3-'{581'2(“-_! and 4007/201 4 which were disposcd af by the -
Hon®ble Islamabad Higy, Court, Islamabad vide order darey 17.09.2015 i -

XXX . S NN _ : XXX
9. In the lizht of'lhc-':ibuvc. the instant helition
alongwith the: connectled petitions are converted jnto
represeatations deemed (o e Pending betore the learneyd
- Secrctary CADD. The learned Scerctary CADD “shay -
" afford "an opportunity of hearing 10 “an authorized
- representative of ‘e petitioacrs and, thercafter pass a
"-Spauking order, I is expeeted that (he Sceretary shall,
in(cr'alia, lake into considcration: . ‘, )
) the affidavit dated ?'.6.3.2015 filedd by the Sceretury
Finange, during the p_x';occcdings before this Courr; !
L) the -_'ﬂm( in some cases thé Healtl Allovi-nnce,
Was paid to the vmpioyees by ihe AGPR pursuant
v el approva) given by g CADD:;- ty

4

¢) The reqiest minle by and op behall o -the,
Petitioners that in lhc'circumsmnccs recovery of

‘the Healih Allowance would cause immense

.. hasdship:; ana ) a , ’

d) The fact- tha he petitioners are cmployees ol
iR Yilereat  departmients and - entities under | the-

19
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_appcll:mls bcmg lcdcr'\l govcrmm.m Scrvants undcr Amclc 2

nnllln...umn ol the Finanee I)l\'lsmn. Ahe appellanis were !dcpnv;d
T
R .
PETNTY S IDTY .
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. \ . . )
LA ‘ - T - 10 m.SIJ(l()(..\/-()lln, cle. with M.I'.

administrative umllol wl CADD .uul therefore, the -

“entitlement or cligibility  shall be taken inlo
consideration in the ' light ol status ol cuch
departnent or cutity separately.
S. - In order to meet the ends of Jushu,. nl would be
"appropsiate that. recovery of the Mcalth Allowance alrcady
paid to the cmployces is recover cd after.a speaking order his
o been passed by. the learned Sccrcl-\ry It is expected that the
o _Scurcnr) CADD shall pass a spcaking order prcfcrablv within .

© 90-days.”

PO . o NN

The .Su.n.lm) CALDD alier puu..mu llu., rcum' uml alfording !lw
"oppmluquy ol lu..uml. o the .xulhmm,d xcprcscnhuvcs ol - llu.
" petitioners (now :xmwll:uua).ou_ 14.03.2016 passed the order dn(ul
‘21 03.2016 and .dcclarcd the CA&DDs lcuur dated  13.03.2016

nllowmg llc.lllh Allowance to the D(JbL‘ cmpluyu.,:, unl.uvful .ng:un:.l
the rules, void ab initio and dirccted the- AGPR o ICCOVCI llu. s.ml

Allow:mcc from their salarics i in casy mshllmcms.

lhc followmg prayer: - -.-.'

i “It is, lhcrcfon., most respectfully prayed lhm the
_‘ appellant being: entitled to Hcalth - Allowange being |
. " - . covered under catcgory of IHealth Personncl, the said

‘order dated’ 21,03.2016 by respondent No.1 may |

_lhucton.. be set aside .uul it be declared that the action

of respondent Mo in“withdrawing the said @ sllow, ':mci‘ :

and recovery thereof [rom the -salarics of appcll.mts

malafide, illcgal, violative of principles of locu».vf

.'-pocmu.nuac., unfair, muusl unrcasonablc, arbxtnr)'
Tancilul and. capricious. and that arc eatitled to receive

the same, . [tom the date it has- been w;thdr.\wn and[ -

sloppcd lrom payment.” , )

NXX

3

3. B 'l'hc lc.xmc.d ‘counscl l‘or the appcllams agucd tha

Scction 2 (b) of Cwnl Scrvams Act, 1973 wcrc nnmlcd lo all pay -

allowanccs prcsu.nbc.d by F u.h.r.nl Govummum for its unployc-.s l'_ Al

stated that - ﬁn.mcm dlrccllvq coulamcd in Mxmstty of' Finance

No. 2(13)R-2I"01| datcd 06.02.2012 ‘was unambxguous nnd q ’

stipulated :\dnussulnhly ol Health- Allowance Lo .1ll health- pc.rson

cmplovmcm of’ Federal Guvc.mnu_nl in BPS .So.hc...nc bul dc:spuc tly

isunal -
L ¥

N 2." 1 this backdrop. thc nppcll'lms filed the mstanl uppcals with
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‘a pcrson who held a pos( in .mv institute or organization dchvcrmg scrwcc.{
~in the health scctor and mcludcd in Sc.hcduh.-l It was further subnuucd tha -

,\nhsv.qucn(ly dmuonunucd alter: vcrllu..umn ol uml.lcmuu in rrd'gr to

4 s08t0sT mc)c'vzmr». eic. with M bs.

said benefits, In ‘support of his \usmn. the learned wunst.l (or lhc
appc”nnls referred 2 the ju lvnu.nl.. of FST-dated 05.10. 2015, 11.01. "Olo
18.05.2016 and 14. 12.2010 p.n\cd in I\D])Lﬂl No.224(R)CS/2"Ol 5, 867 (n
572‘(R)C$_/2OIJ. d170 10 ll\7 H1gy to I“SI(I\)C_S-’ZOIJ & 331

- 4O5(R)CS/2016 and praved for the same relicf, The anrncd coumd
'vchcnicnlly argued that the .c.spomlml-l‘umnc«. Division was blnwuu, hot -
and cold in the same breat)) és. on the one hand, it had adiitted the chum of .

" the Wwpelianis in paia 5« l..-.u panwise CoRBnents iiled in he Hean® oh:- ’

Islamabagy Migh Court, lslnm'\bad while, on the other I, they (lu.hm.d

.lhc same claim vide unk.r d: m.d 2! 03.2010. Je contengled that - the bcm.fu

. once grantcd and acted upon h.ul ch.uccl it vested right whicl could nol be -

withdrawn uw:\lcm“\', in \mlntmn of puncnplc of n.uur.nl :usucc.. The

Jdeamced counse) lor the appellang l.nlly mguc.d that unpugm.d urdt.rs werg

void ab- mmo. cm.nu-mm -siuclice and” having no s.uu.my ol Inw as

\mlulr:m-.nl ! stoppage of \.ulmy .ummulu.l W punishiment which could not

be awarded without .ndnplmr the duc process of Law. pmvulul Ungder llu. .

(JU\'LfnlnLlll Servants (e my and LJu.uphm.) Rules, 1973.. R ! ;

L . . The nppc-lls were rcsmcd by the rcspondt.nls 1( ,was sl:u ,

(hm lhc said al!ow:lmc \\.n x.u( .ldmm.nbh. to the appellants as lhcy did ngt

“fall umlcr the 'lc.uu'.u... o"hnl.lx petsonncl because healty pcrsonncl mea

lhc Health Allo“ancc was .-mowcd provaszonnllv 1o, uu. :lpp‘.ll.lul.. by Uu.'

AGPI\ on the basis of" C/\DD Dwxsmn s k,tlcr dalcd 06. 08. 2012 bug’
. Subscquently tha Division- mu a rcf‘crcncc to the Finance DWISIOII lo scck|
.ns concurrenee for admnsubxhl). of Health Allowance which n.grcucd the|
‘ ' same on 14.03.20]3 on-the ground that (hcy were involved in :hc proccss

of cducation, training and rc.lnh;m.umn of disabled children and peesons

with' disabilitics and, hv.ncu. n.nuld not bc dccl.lrcd as hicalth pc.rt:onncl (o],

become ‘entitled for the said .:llmv.mcc. The CADD on 13.03. 20!3 in its
communication to AGPR Cony cu.d sanction of the [ Il.:lllh Allm’vamcc. lo
DGSE cmployccs \ulhnu( curc’.xrrcncc. of the Fi inance Divisian .mm thc
AGPR  made provmonnl .wmcn. fo the appcllnms. which *was

prevent the misuse of this :lllm\anu_ by non-cntiticy personncl

submmcd lw |c<pondm' No 2 lh.u health .|llow.mcc was gr:mlcd vith the |




? S sas 0. 573(R)CS/016, ete. with M.s, :
B ,

:lpbru\':ql of' the Iime Minisicr, through a summary, specifically moved for -

three Federal Government .l-iospiv‘lu«ls i.c.” Pakistan Institute. of Medical
Sciences, 135G, Polyclinic and National lﬂsli,(uic of Rehabilitation Mcdicine,
e D.ircclo}nl'c (icncrﬁnl of Special Educ;'uinp & Social Welfare, l)‘ch‘:g an
educational budy._ (!Cill(. witl. the. process of cdqu‘lion,'-Lraining and C
rehabilitation of disabled children and persons with disabilitics, which was
carricd out by a mu}li-prol'éssio}nnl tcam ixicluding' teachers, profcssionnls,
doclors. adulxil;i:slx':;(urs, ministerial g supportive / :mcill:u'y stalt glid nat

 fall within the ambit of health organization and could not be declared as

TIWZ A

. *health pér?éxn:xcl' ‘l(.n yet the :m.id.:u'umv.:uwc. The respondent No.3 je.-
_AGPR in jts p::xrawisc'commcnls ‘submiucd that the idcnlical:_cascs_ﬁllcd Dr,
Farkh'F.iL'odhi, etc.’ vs Secretary Finance ‘were stjl] pcndilig Jbefore the -

Hon'ble Sli.:prcmc Court of Pakistan, _ _ ‘ H
N We ,hc:irq the lcam¢d counscl for the parties and pérused the {
-record. o - . g ‘ : o S ,{h
6 "'_!'J'x‘éj-‘h‘c:.m,h‘ aHowance 'cq'u:d o onc hns:"c nay of runnir:g. salary ; .'( [
’ was: granted 'lq. the ‘hcnllh bcﬂwm‘lcl' in the cmplny;nc"m of Federal : i
.Government, in BES Scheme,: wf;h elleet from 01.01.2012. 1 was, made -\, ;'Ei_
ddmissible ioﬁnon-clix;ié‘nl cadres. In rt:;:ily- lo & query rajscd by AG‘P:R vi.dc, . 1}‘
letter Nc.rm/xs-aa.lcsx;m/x-u’_sdong-lelsq. dated  12.03.2012, the _|. . i
- Regulations Wing of 11c Finance Division vide U.O, NoF.2(13)R-22012.7 | N

172 dglcd 27.03.2012 l’umishcd'dcﬁnilion of dnc, health pchomicl by stating

- that *héalty personnel® imcant a persons who held 3 Post in any institute or
-organization dclivcrizu_; scrvices in (e health seetor "ang -included in

Schedule-], b'ux‘ did not ,includc: person who was on (fcpl.ualfon’lo: the
chéml Govéﬁmcn( from any Prov!i.ncc or-other .‘xuUldrity and who was on
contract, or on work cl.mrgcd‘basi's.',or M;_o was paid from _conting_ctjilcicsi
‘The apjio«llants are ncxlhcr,dcpulaiio’nists from any Province or bmc'x_-'
- authority nor have been cengaged on éon(‘mct or on.w.ork',cl:harg'cd l;nsis; '
Thcy arc also not being paid I'rom.ctf)‘nlingcncics. On the contrary, lhc;! nrcl
cjvil servants under section. 2 (h) ol"‘-"(-hc Civil Servauts Act, 1973 and m_‘é' :
: dcliycring»s;rviccs to 'the disabled ‘c_‘hildrc‘:nf/ persons. The bcn_u:ﬁci_ar'cs /
. to the dcﬁnilion fumnished: by the F-financc-Di'Vision vide (heir u.o, dalc,d;f.'
‘27.03.2012 the appc":.uus:,urc. cnl,illccj to hc;li(h allowance, In puras-6 & 7
.u'ndcr Facts of parawise cm_nnii:ms filed before u:‘zc, Hoﬁ’blc Islan-a__'ubad-l-xigh '

4 appcllants compriscd of Academic -nfnd Ad_ministm;ivéC’ndrcs, Acc'ording.l! '
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< U sesie mm)cs'nonr ete. with M.Js,

V' C-our(‘.‘lslamgubnd on bch.alf of Su.n.(nry l'mnm.c Dlvmon in Writ Petition

- No.d007:2014, it was calcr'oncnlly ﬂdmlllL(l that in April, 2014 Mum(r)' of
C-\DD again submitled Nl'i / DOs con(mmng & provision ol Rs.lOD nullmu

as UPA “for DGSE for financial ycnr 2014 l. . lmww«.r DEA refused o

.cndorsu the NIS / BOs and ro.-...ruuy deducted n amount o(‘ Rs.92.542 -1

million of HPA, lcaving Rs.7.458 million for thc pctmomr-; (now ..

‘appcllnm-..-) i.c. 24 c‘mﬁloyu.c... who bclongcd to medical prorcssnon and came .

. under the cnxcna of cmulcmcnl of HPA, as. pu' DFA (LADD) .
undcrslandmg. .D:O." letter dalcd 09.05. 2014 was issucd . by FA's

- Organization 10 AGPR for stoppage of HPA 1o non-cntiUg:d" cmployces and -+ ¢

n was duty of AGPR to take acuon on the said lc((cr and " decide
cnmlcmcnt It was pm)'cd that the pclition was _an .:dmmmmlw\. issuc Wllll -
' CADD & DGSIL, therclore, the I35 m.mu. Division e t.\uluclul from the list
-of respondents.” Now- the im:mcs. Dnv:sum h.h came up with th('l'crcm
S Stind, Iy At allowed 10 approbae and reprobute,” Nu logical rcply bax
been submuu.d by ﬂu. Fespondents for d\.pnvmb the appc.llanla of their -
lc;_'numau. nghh. A lnq,c. number of cmployees of the I7 (.du.ll Government,
cumlnrl)' placed, arc gcmn;_, the said advantape, Why. then, the Aappellants
be deprived, is not clear from. what. has been wr ittcn in the commum before
“the Hon'ble Islamabayg th,h (.om( Islamabad | .'md the Fedeeal Scrvice
Tnbunal “This secms to be dlscmmnmory Arcatment | oftcndmg Article 4 &
25 of the Consmuuon of Islamic chubhc of l’akxslan, 1973. F unh«.r the
appeliants have bccn dxrcucd by rcspondcnt No.1 to refund the paid
amount’ \\Juch is agams( the principle ol‘ locus pocmlcmmc bccnusc lhc
Fon'ble Suprcmc Court or Paklslan has consnslcnuy held that the bcm.ﬁl
once granted and acted upon crcntcd a vested right. whxch could not be
wuhdrawn umlnlcrally.( in \'mlnuon oF natural Jusm.c. Itis an csmbhshcd
law that benefiis received hy a Cn'll .\crvnu( cvc..n under- -..rroncou.s urclu'
nsu.d by the compclcn( autharity wuhom .my fault on ‘the p.xr( of uvnl
servant could not pe recovered. cvcn il the benelicial- order \V'ns
subscquently: withdrawn or uuxﬁu( We are fortificd (o take llus \'lu\- m-
‘ " the light of the judgment of Hon" ble Suprcmc Court of Pakistan n.porlcd in’
PLD 1992 sc. 207. chcc. to this extent, the impugned orders are nol
.lcgall_v suslmnnblu and liable to be sels Jsidc S : - .

r L £

-

' 7.' ' . Wc \vnuld hkc 1o make ; an emphasis on lhc Judgmcms of] (hc'f' o
l‘nbunal in Appeals No “24(R)CSI70I5 and'381 1o 405(R)CS/“016 dmcu'j.
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) 55.10.2015 and »I-I.IZ.'.’Ul(g whergin the conlll'ovhrs)"ri:laliug to Mealth ,
“Allowance has 5lil‘L‘::d\' been resolved: When confrunted with the said lact, l’

the respondents have failed 10 dcm the fact. As such, the acuon of thc -:"

. nspnndcnh .lplu..u: o be m\.on..lsluu in the light of the .xlu(um.nuom.d

o Judgments on account ol .o\.-ucl.. 2:- of the Constitution’ whu.h guaranlccs ‘:

u]u.ll rights . and equal prou.cuon of law for cvu‘y cma.n. To v..nsurc :

umfommv. rule of \.on:.u;u.m.) mual bl. applicd while consxdcrmg the case
ul Wi aepellannta, Nimee e il Ap\ 8 T ourt vide ll'- ||ulrn'unl fn the . .
~ ease reporied as 1996 bCMR llb5 has 1lu:mly held. that “rule of ;,ood :
. ;,ov;.rn.un.\. d-.:.a.md.-.. thai the bunuﬁ-s ol the 5.m.l d\.umon be u.u.ndu‘l lo . ‘
other civil servinis also, whu m.ly nat’ lu. p.u'lu.:. lo the litigation, msl(..nd ofl ' ‘
‘ x.ompcllmg them to approach lh(. 'lubpn.xl or any other legal forum. Hcpcc' ) - ,-":
\,'. < the claim of the appcllanls is rcquu'cd to bc dccxdcd on-the samc analogy / : . g‘f.ﬁ
' 'prmcxplc as framcd m the cnscs of Dr. Farrukh Fiaz Lodhx and othcrs by the " o
‘ Tnbunal vide its Judgmcnl daxcd 05 10 2015 11.01.2016.and 14.12. 201ﬁ
. S. .- TForcgoing, m view and lollowmg the rule of consxstcncy, lhc i
- impugned -orders dated 21,03, 2010 .uul 25.03.2016 are sct aside mlh i .
L A dm.cuon 1o the respondents to continue the Health Allowarice alrc.udy ‘ Ca
. o L.ralmud W the appellants sinee 2012, .md to refund all dc.dm.l:on m.xdc in L
": o uumph.xm.o. wnh the impugndil, uulwr\ wulun ] pumd ot une numlh hom :
Cthedate the u.,n- wl” this Jmlmmml is reveivad. in their office. Since the mgin |+ f '
‘ _ uppeals h.wc been aceepied, iviise, Petitions are ¢ I.;o ;ncccplcd. ; v } '
. : oo . - v e
p . Y, - . Jml,_:nwnl_ o apply all thc,.(il_lucl :l])])t:;ll.\' mututis mutandis, | L ’f 1
- : . _ o . i, o
: 10. There shall be no order 45 10 cosls. ‘ r-\ N
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. llc.l

l*edcra.hcm of Pakistan throug’h Scuetary Capital Admmxstmnon

and Development: D1v1smn, -
I&lamabad ete. RSN

’<"-

Nusrat "f‘a.hzr etc
Mimj Gul ete.
 Ejaz Ahmed and otherg
¢ Firdous Begum-ete,. ., l o
Robiria Qureshietc, -~ -
Muhammad Arshad etc. "
Shehbaz Akhta.r Khahd ete.

. Taxmoor Imran Ali. Khan ctc
P Muhemmad Jabbar Khan etc,”

. Shahid Iqbal ete. .
. Muhammad Anwar etc,

S ‘Nalieed Kaniear ete.- * "
" Igbal ur Rashid etc:
‘Ghulam. Mustafa ete.
_Mulchtar Ahmed- gtc, o
+ Nacema-Bushra Mahk ete,

‘Muhaaimad Qayyum ete.
Rubma Mahmood- -Awan ste.
'‘Muhammad Kbushal Khan étc.

‘Mussarat Bibi-etc.

L ‘ Muhammad Mushtaq ete.
L STE D Qari Mulidmimad Alinas ete. |
. Riaz Akhtar etc. ’ ;
- Syed Zameer Haldcr szvx etc.

- Court Assoclate Liagat Ali‘eté.

Supreme Cournt of P“mﬁﬂﬁl‘.\ammad Anf ct..

1 1
slomabad..." . Wasccm Huaeain ctc

Khalid Pervez et v

L .,_Muharnmad Nazir Kiyani ctc :
., Abdul Majeed ete:

_.Muhammad Ashra.f etc.

LY
R

<

Muhammad ‘Ghulam Durrani ete.

Appoll.mt(a)
(in all caseu)

VE.I\.S‘US

(in 2.4, 1631/2017)
{in C.A.1632/17)

. {in C.A1633/2017) - _
(i C:A.1634/2017)

J(m C.A.1635/17)"

{in. C.A.1636/2017)

- (i C.AI2637/2017) -
finCA,1638/2007)
{ih C:A.1639/2017)
{in C.A.1640/2017;

i CLAL 1641 /17)

“in CiA.1642/2017)
(i1 C.A.1643/2017)
(it C.A.1644/17)
(in C.A.1645/2017), .
(if.C.A.1646/2017) « .-
A CANeFT /1T -
(in C.A.1648/2017) . -

‘Meena Assdietc:. - 7 (in C.A.1649/2017)

- {in C.A. 1650/ 17)
(in C.A.1651/2017)
(in C.A.1652/2017)

- {in C.A,1653/17) .
{in C.A.1654/2017) _
{in C.A.1655/2017} .
{in C.A.1656/17)
{in C.A.1657/2017)

© {in C.A.1658/2017) .

[ (in C.A.1659/.17)

*{in C:A.1660/2017)

(i C.A.1661/2017)
{in'C.A.1662/17) -

T ({in'C.A. 1663/2017)
finc A.1664/2017) _

" in C.A1665/17)
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" . Ch. Amjad Al etc:

' . Mrs. Sahleha Nasreen etQ.
* Miss Shezia Nazir etc,

. Miss Shahida Parveen’ ctc

]
aclate .
il ot PakisBl Maqsood ete.

-

Muntaz Hussain eto.

Manzoor Ahmed cte. . -

) ‘Mohsin Tanvir ete. -
. Jabbar Hussain ctcs ‘

Syed Manzar Hussain Gardez; etc.

_ Muhammad Saleem Kunber ete.

Abid Hussain etc.

Nawabzada etc.

Muhwnmad Azccm-l(‘han etc ]
Attaullah etc. -
Syed Nazir Hussain Shah etc.: :
mMuhammad Amir ete. e
wmrs. Mehmood Farzana
mMuhammad Anwar ur- Rahman ete.
Rufi etec. -

© pMumtaz Khan ete.
- Mrs. Rehana Ghafiar ste.. * -

Azad Khan etc. g s
Sheazia Bibi etc. .
Imran etc. .

Zahid Mehmood etc.

Zafeer Ahmed etc.

Arslan Igbal ete.

Mrs. Syeda Khatoon ete. .
Miss Zubaida Khatoon ete, -~
Mrs. Farida Rqﬂ ete.

Badar Munir Badar ete.

‘Azhar ‘Mehmood etc.

Muhammad Daud ctc. '

-Bhafiq ete.

Javaid Rauf etc.

Liaqat Ali etc.
Akhtar ete. . .
Shaukat Jan-eté.

'_ Abdul Karim ete.

Mubarik Ali:Satti-¢to. T
Mra. Safia Kalboroete, © . ~ 7"

Abdul Rasghid. Shah ete.

“{in e./s_1671»/ A7)

(in C.A.167872017) -

(in C.A168172017) -

{in C.A:168917).

S s G 17087 20

 (in C.A. 2707 17).

\7/

(m (¥ 1666}"017): ’
* (in C.A,1667/2017)

* (in C.AI166B17), .' . L

(in C.A.1669/2017). . .
{in €.AL670/2017) -~

6,42/2017)?'

{in c. A.167S/2017)- c
(in CAI6TE/2017)
(in: C.ALB6TTIET) .

(in C.A16792017)°.
‘{in C:p-1680)17)

(in-C.A.1682/2017).
(in C.A.1683/17)

| . in C.A.1684/2017) PSRRI

(in C;A.1685/2017). -~ - . .~
{in C.A.1686/17)

- (in C:A.168772017)

(in C.A1688/2017) . ©

{inC. A 169067 201.7)-.1' .

(in CA.THIL/20L7) .
{in C.ALGI2LLTY . .
(i C:A,1693/2017) -

in CIA.1694/2Q17) . [T
. {in C.A.1695/17) :
“iin C.A: 1696(2017) .
. (nCA: 42
“(in C. A.1698£17)

(in C.A.1698/2017} " . 1.

" (in C.A1700/2017) - -
" (in C.A1TOL/1T)-

8 G AGETORA 2

(in C.A1704/17)
ingC.A,1705/2017)...
(in"CA. 1706/2017) '

Mumtaz Gill efe. - | A =

Muhammad Farhan €tc.. Y. ‘{in C.A.1708/20 17)_“

Alludin ete. , - ., 7 (in CA.1709/2017)

M. Sohail Khan etc. .y -inC A.l?lo/ 17):

Syeda Sadaf Ali etc. 4 {in C.AYPLL/2017 '

M. Anwar ete. | . W (ineCeRl T2 L2017, ’
A {mCA.I 18417). .

Mrs. Shamim Abid ete. .. ;
Mrs. Rahat Sultana etc.

Mrs, Sumira Yasm!cn )
Shahid M. ‘Khamaet, \ ’
Miss Shazia Bibi.etc.
wrs. Rulch-e-sfzal ctc.
M. Amir etc. A
Mra Sumerea. AziZ c'rc
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_  Asif Ali and others: . - < . in C.ALT28/201T) -
te Wajid Bashirete. 4 - .. {im C.A1724/2017)
T ‘Mre. Samind Zafar.eter. s - (in C.A.1725/17)
R ~ Muhammad Bukhish others . — {in. C.A.1726/2017)
M. Qamar Zahra ote. St i C.A.1727/2017)
. "Shabbir NawaZ e L 7 'fin C.A.1728/ 1.
. Zulfiqar Ahmed othiera .’ e G C.A.1726/2017)
L . I - Mrs. Raghda Jabeen ete.” ¢ & (ix\C.A.lflSO/Q.Ol?) .
Cole e , " Mrs. Najma, Khantm-ete. - S iniC.A 1731/17) !
SRS, cem e M Mali-c-Naz Igrar& others -_.'r(infC;A.1732/2017).
R Zubaida Khanum cte. L " in C.A.1733/2017)
P Mirs. Shabana Latif-ete. . {ia ©.AL734/17)
! Mrs. Zah;da_Naheeelctc. L (in.C.A,1735/'201’7)
1. Miss Lala Rukh Qurshi etc. o (e A LT36/2017)
, R . .o Mrs. Rg;hcela.Ambmcn‘...;tc.. S (in C.A,1737/17)
E S T _Mrg. Shams un Nisa and others {in C:A.1738/2017F
I - Ms, Farzana Maspod €16 . fin C.A 17392017y
b _Mrs. Kaneez Rubab.ete. h C.ALLT40/17)
a0 , M'G.'Rahecla Heiderand others - “(in C.A1741 12017} ‘ .
R ' irs, Asia Bashid ete. 0 (in C.ALTA2/2017) .
o “Mrs, Tayyaba Qaiserets. - in C.A1743/17)
o Mis., Naureen 'l;qbai'.and‘.:othqr& . (inC.ALT44 ]2017)
I ‘ T Mrs. Shahbana Kanear ate, .. {0 C.A.174542017)
i A L uTahi_tja.Y&smbeﬁAya;g&g. i "(inC.A.1746/ 17)
st . Ta\_;tqeer'.‘,\hméd and others (in C.AT4T/ 2017 ‘
ol s . inayat Ullah etc. ’ . . fin C.A,1'748/2017) ;
R S S 'Muha;nmad 1drees Qamar ete, in C.A.1749/17)
o - Syed-Arif Hiulssain Shah etc.. ) in-C.A.1750/2017) ©
K S : Parveen Akhtar-etc. - . ) .l;‘.iu'C./’..l751 12017)
PRI S “prdhammad Yousal etel, (in C.A.1752/17) _
o ) : . Nasreen Anjum Aya etc. (in‘C.A.l'I_SB/QOl"i), . .

k ""‘mﬂ;‘:pcr"rAESTEDﬂr'. adnan Baparte

Muliammad 1shaq e -
- pzhar Mahmiood; €1e. . .
.. pbdul Ghafooretes . .
. Mﬁhm@.gayy,ad';etc. -
" Muhammad Saleem-IKhan etc.
‘Gul Shad gte.. - : o
Josheph Raflg etc. -, )
. 'S}".cda.-'S'aLda[f;ﬁli‘{ttp., TR
- Mrs, MehnaZ Ajmalete. :
- Jeved 1qbal efe. - :
"Mrs Rigwana Shahid etc.
“Muhammad Ajmalete. -
. Iqtider Fussain: eté. -
. Tahir ‘M‘ghm@gdi‘ctqs.'

» Pervaiz Wadeem etc.
TR L Lo peif Y,p.unas"-e;c'.'\, T
- Muhammed Younas etc.
‘mh%?mgs:_mvﬁamd-ctc.

T couitRsbRct
" Sup;ome' Count oLP

slaimabad. "X %, \ihammad ABlam ¢t
R ' Shioukat Moshidett.
pooo e Ms' Yasmin Taliractc.

L Muhb.x'zllmad‘ﬂ.alam-'.etc. .
“ i#g: Rubing Anjum etc.
oL \‘.-. K '

T

{in C-A.1754/2017}
<fin C.A17E5/ 1
{ixt C.A,1756/2017)
(in C.A. 175712017}
+ (i C.A1758/ 17)
| fia C.A.L759/2017T)
{in C.A,1760/2017}

T (in CALTEL/1T)

" lin C.ALTER[200TY T

" lin C.A.1763/2017] -

Ml €878 1T) -
(in C.A.1765/2017)

Y .(in‘C.A.-1766/’2.017}.
A '(m.c,f\.rm'r/w) T
in CA.1768/2017)

- (iri C.A.1769/2017}
{in C.A1770/17) -

i C.A.1771/2017) '

tin C.AI772/2017)
Ain C.A. 17731147

(ins C.A, 1774/ <017}
(in C.A.1775/2017)
{in C.A.1T76/17)
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Mz, Nazming etc., ‘,' -
© Ma: Tasneem Fatu'na etc:
Muhammad Navced Anf Kho.n B

etc,
Miss Maz Tahir etc,
' Sycd Sultan Shah ete: |

" Mrs. Shagufta Bibi

{Chawar Idrees etc.
mrs. Naila Iqbal etc,
Amjad Badshah ete.
‘Waris Malik etc.
imran Anwar stc.-
Amjad Sohail ete.

* Asif mashid cte,

. dirs. Nusrat Dastagir ete.

Mukhtar Almed etc. -
Busharat Masih ete. . -
Ali Rehman ete;
Munir Ahmed etc,
Muhammad Zardad etc.
Syed Ashral Al etc. .
‘Mrs Kausar Ayub ctc
‘Malile Waheed Shahzad ete.
Ashraf Mashid etc. :
Muhammad Ajnial-ete.’
Mrs. Shaista Manazir ste.
Mumtaz Hussein ete.
Mrs. Saima Noreen etc.
Razzag Ahmed etc.
vuhammad Ayub ete.
Ejaz Ahmed ete..

Shah Muhamrhad Afzakete,

fauhammed Javed ete.

. Muhammad Asif ctes
. wtuhamrmad !’ha.hq atc.

Nufisa Hanif eétc. ..
Qari Zahid Mehmood ctu.
Asif-Aniin ete.

Mrs. veronica etc..

Qari Mithammad Stddique ete:

Sver.la Saima Nasir ete. -
Mrs Hurda 'Waseem -etc: -

" Waheed ur Rehinan -ete.
“Ms. Saima Parveen ete. -
Ghulam Rascol:end others
Tariq Khan etc.

Muzaffar Huqsmﬂ Rathore ct.c -
Ms. Shahena Shahid-etc. Lo

Muhummad Khan-ete:-
Basharat Ali ete.

sunréni Gourt of PakisW0 ps P nyeer ste.

isl muuad

Shabbir Ahmed ete.
Mra. Shamim Alhtar ete.

_ Tam)eer Abmed cte.

S.M. Siraj etc.
Zahid Mchmood ete.
Mrs. Nadm Norccn etc

Lt ‘q
. .;*"'.‘ " ‘

. {in c A 178”/17)

©{in C.ATBS/ YRy

“fin C.AT790/2017)*

_{in C.A.1809/17) -

" {in C.A.IB29/37 ©

{in CA. 178072617
(ia C.A.1781 /2017)

(in C.A.1783/2017)-
{in C.A.1784/2017) -

(i C.A.1786/2017)"
iin C.A.1787/2017)
{in C.A.1788/17) °

(in C.A.178972017)

fin Ca 179117}
Hin € A.1792/2017)
{in C.A. 1793/2017)
(in C.A1T94/17) .

{in C.A.1795/2017):
{in <.A.1796/2017%)"."

(n CA1707/17) - 0

fin C.A.1798/2017)
{in C.A;1799f2017)
{in C.A. 1800/17)
. (in C.A. 1801/2017)
fin C.A. 1802/20171

. nCABOSIYA) .o

- (in C.A.1804/2017Y.
{in C.A.1805/2017) -

_ {in C.A.1806/17)

{in C.A. 180772017) "
{in C.A.1808/2017)

C {in.CA. 18!0/2017'
firi C.A.1811,2037)
{in C.A1812/17) ~ . .

{in'C.A.1813/2017} -
(in C.A. 1314/2017) L

: (m CIBLEAM),: - . .

“(in 0.4, 18FSF20VMx. < "
(in C.A.1817/2017) -

{in C.A.1818/17) " ;
{in C.A,1819/2017)
{in' C.A. 1820/2017)
(in C.A.1821/17) -

" (in CA. 1822/2017)
© . (i C.AL18R3/17)

. (in C.A. mm/zom S
(in C.A.1825/2017) . - -
{in C.A.1826/ T :
{in C,A. 1827/2017) :
{in CA. 1328/2017)

- (in'C.A.1830/2017). -
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© Muhammad. Fand ete.

: -"Shahzad:Naéir ete, .

Miss Rubina Ageel etc.
Irfan Alimed ste.
Kausar Afza etc. Lo
Atif Rashid etc. . -
Mst., Shamim’ Akhtar ete.
Babar Mchmodd e,

. Ihoan Ahmed ‘ete, - » -

Mrs. Naghmana Jabcen ete.
Qari Muhammad Abbas ete,
Noureen Kazmi etc, R
Sajid Masih ete. - -
Mrs. Uzma Khatoon'etc,
Abdul Manan eté.. B
Hardon Rasheed e

Sajid Mehmood: ete. .

. . Zeeahan ur Réhman ctc. .

Muhammad Saleh: ete..
Said Rehhman ete.. .-

. Muhammad &shr,af etc

Guftar Ahmed ete. ... ~-
Shahid Rauf etc, :
Farrukh Saleem:etci’

- Muhammad Irfan etc,

Muhammad Iqbat etg. -
Zia Ullah Asad ete, - -
Falahat Shahid etc. . *
Mrs. Asghari Bane ete,
Zia Alzal etc,
Muhemmad Rafagatsete.

-Raflg Masih ete.,

Javed Igbal ete, . -
Muhammed Yameen.ete.

Mst. Ishrat Masood ete, .- .

Zafar 1gbal Bajwa ete,

. 'Khalil Ahmad Bajwa etc
" Alam Zeb etc. )
‘Muhammad-Igbal ete. -

Tanveér. Bawar:éta: .-
Ghulam Imran Haider ete

Chan Mehmood Sauad ete.

. Nisar Ahmcd ete.

Aslam Shahzad ete. -
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\/[uhammad Atthue ur Retiman . R : p
ete. (1nCA811/2016) L % b
...Respon’dents(s)- ‘ K R T F
For the Appellant( } Mr Sapd Ilyas Bhatti, DAG T R 1 T
{in all cases) - co .Syed Rifagat Hussain Shah, AOR . A
L ’ Ms. Saadia Kanwal, 5.0 Fin. o ' - gk
Mr. Abid Hussain Channa, 8.0 Fin. * g % I
- Mr. Sajid Javed, ‘Asstt. Legal Fin. S o
Mr. Abdul RazZaq, AAO MEG : - : } 4
Walplnch ‘ _ g -
L " For the Responden’t(s)' In-person . : i
For the Respondent(s) er Muhammad Ilyau Lodh; ASC 5 |
fnCA216/16) : _Mallk Itaat Hussain Awan, ASC :
Amicus Curiae: Mr. IvIuhammad Makhdoom Ah :'
o IKhan, Sr. ASC : )
4 Mr. Sikandar Bashir Mohmand ASC :
' Date of Hearing =~ 17.0_1.2018. TR
: : L o
, JUDGMENT -
: ' UMAR ATA BANDIAL J— By leave of tris cowt b1
granted on  23.02.2016, 0142016 and 12. 12 2017 in the I
i
K several connected appeals before us, the appellant Federal o - - i
' 'Government ‘challenges the Judgments dehvered on comn*on' i *
4 'questlons of fact and law by the leamed I"edera.l Service Tnbunal ‘ S
' : ] v
on 05.10'.2015, 11. Ol 2016 and 18. 07. 2017 The Judgments t
impugn‘ed in the connected appeals declare ‘the 1Psp0nden‘r“"_ |
“% employees of dlfferent 1nst1tut10ns functlomng under the : ;
Dxrcctorate General of Spec1al Educatlon (“DGSE”) to be enutled - L ;
to payment of Health Allowance granted by the Federal ! :
Government v1de fts Ofﬁce Memoranda dated 04. 02 2012 and
- 06.2.20 12. These Memoranda are 1ssued by the Fmance D1v1s1on j
(Regulations 'ng) Govemment of Pakls'ran pursuant “to o R ‘ ,
/ o approval granted by. the Pr1me Mm1ster under the . rQules “of
e o :
V}/}B s ' Busmess,<1973. It Would be useful to reploduce the two J? N
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memoranda contaJnmg l:he terms and cond1t10ns for the grant of
Health Allowance to ehg1b1e persons '

“Gc-vemment of Palasta.n
) ' Finance Division
- - (Regulations Wing)
- F.No.2(13)R-2/2011 . N Islamabad T_he 04t Feb, 2012

QFF ICE MEMORANDUM

Subject: * GRANT OF ADHOC ALLOWANCE EQUAL TO
" - ONE_BASIC PAY AT THE INITIAL OF THE
- SCALE TQ THE HEALTH PERSONNEL INBPS
CHEME

The unders1gned is du‘ecled to say that the
Ordmance NoVI of 2011 that sanctioned the Career Structure for
. Health Personnél Scheme (CSHP} has lapsed on 26.12. 2011.
Accordingly, CSHP is no longer in the field and all health personnel -
have consequently reverted to the BPS scheme. In. order to
ompensate health personnel for the loss of benefits sought under
CSHP while preserving their status as Civil Scrvants, it Yias been
" decided by the Federal Government to grant'adhoc allowance equal .
_ to one basic pay at the initial of the scale to the health personnel .
in'_the.employment of Federal Governmient, in- BPS scheme, with -
- effect from.1st January, 2012. This will be in additiont to their
. existing pay/ allowances in BPS Scheme ‘ .

2 ' This. Dl.Vlsmn s OM No. 2(13)R-2/2011 -698 dated 17th
November, 2011 may be treated as withdrawn w.e: 1. 26012, 2011

Sd/--
e (M. Munir Sadxq) -
- : Deputy Secretary (R—l) oL

ekt

“Govemment of Paldstan.
. Finance Division
(Regulations Wing) .
F. No 2(13)R—2/201 1-777 . Islamabad the Oém February,20i2 °

OF FICE MEMORANDUM

Subject: GRANT OF ADHOC ALLOWANCE. EQUAL TO ONE.
U777 - BASIC PAY OF.RUNNING SALARY TO THE HEALTH -
ERSONNEL IN BPS SCHEME. - - :

.. PE

.. In continuation. of Finance; Division’s O.M.
No F2(13)R—2/2011 dated 4.2,2012, it has been decided by the
" Federal Government fo grant benefit of one basic pay of running .
salary as Health Allowance to the health personnel in the -
employment of Federal Governinent, in BPS scheme, with effect
*"from 1%t January, 2012. This will be in addition to their cx.\stmg
allowances in BPS Scheme. Alsp grant of stipend amourting to
'Rs.50,000 per month to the pqstgraduate residents and Rs.24,000
per month for House: Ofﬁcers respcctwely wie.f,  1.7.2011, will

)

continue.
' Sd/—
- (Manzoor Ali Khen) -
Sr J omt Secretary (Regulatlons)
. (emphasis supp Zied}
2. ' - Learned Deputy Attorney General has contended :
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'that the Health Allowance granted by the Federal Govelnment is

‘avaulable to health personnel in the emplovment of the F ederal

Government in. the BPS scheme at three hospltals estabhshed in

r-z..u FHEH
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I(“PIMS”), ‘Federal Government Polyclm1c (“FGP”) and Nat10nal

Insututlon of Rehabilitation Medlcmes (“NIRM”) The employees

-at these hospltals do not have a career structure in place after '
. . the Career Structure for Health Personnel Scheme Ordanance,’ :

’2011 [“Ordmance”) lapsed on 26 1. 2011 The Health Allowance .
was accordlngly granted by the Federal Government asa form of |

'compensatlon It is clear from the “two memoranda dated o

042 2012 and 0622012 reproduced above that the Health

fAllowance - is granted' to “health personnel” However, Lhe

composmon of the category of ernployees that are ehg1ble for the

' oenef t has not been prov1ded therein. The respondents Who are
several hundred in number are unrepresented by c.ounsel In‘_~ -
view of the fact that a large number of employees are a_ffected by:' o
the 1nstant controversy, the Court has sought a331sta11ce from .
M Muhammad Makhdoom Ali Khan, Sr ASC and Mr. Slkandar ’

Bashlr Mohmand ASC as armcus cunae in the matter

Mr. Sﬂ;andar Bashir Mohmand, ASC made able submissmns

before the Court that highhgh.ted irnportant facts and .

docurnents' on -record which simplified the: ‘contr'oversy

appr ecrably

'3Q‘ I transprres that an Ofﬁce Memorandum dated'
27.03.2012 by the Flnance D1v151on (Regulatlons Wing)- elarlﬁes-
that: the term “health. personnel” used in the ‘above mentloned -
.memoranda bears the meanmg glven to'that expressmn m‘
' Sectlon 2 b) of the Ordinance.’ ThlS deﬁnmon refers to the-_

co-ltents of Schedulel to- thc Ordlnance Wl’llCh spec1ﬁes the

- -serwce provrders who quallfy as health pers onnel A perusal of

Schedule-I shows that five: categones of serv1ce prov1ders are

33l

Islamabad namely, Paklstan Instltute of Med1cal Smences.
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" Audiovisual Operators, Technic'ians, Librarians, ete.”

4. " The

' WCADDH

Persons

c'lassﬁled as health personnel namely Doctors, Alhed Nurses,

Paramedlcs and Support The serwces spec1ﬁed under the :

categones- of Pararnedlcs-and ,Support_. mclude ,T_eache_rs,.

admlmstratwe Ministry r, the

' mstltutlons of the Federal Government at Islamabad is’ the,

health :

I\/Im1sr.ry of Capltal Ad1n1mstrat10n and DeveIOpment D1v1$1on-'

It is an adrmtted fact that V1de order dated

13.03. 2018 the M1mstry of CADD gra.nted the Inealth Allowance

centers/ 1ns‘dtut10ns 1nclud1ng Natlonal Trust for ‘the Drsabled
(“NTD”) and the Natlonal Counc11 for Rehablhtatwn of D1sab1ed
»The ' respondents

(“N CRDP” ). : were '

the

27.10. 20 14, When the Flnance DlVlSlOl’l mformed the Accountant

Gencral Paklstan Revenue (“AGPR”) that only health persohnel‘

' to the employees of the DGSE and its alhed spec1al educatlon‘ "

thereby :

' acknowledged as benef1c1anes of 1‘_he said grant and were pald A

Health Allowa_nce w1th effect from 01 1. 2012 untll.-

N worklnv in Federal Government hosp1tals and chmcs Were_ .

. quahﬁed to

rece1ve the H‘ealtn Allowa.nce The

-correspondlngly 1nstructed the "DGSE ‘to stop payment of the

'd1spute to the Secretary CADD for passmg a speaklng order'

" alhed centers. The Secretary CADD heard the partles and by

IR R S QTR DR SR R A

said allowance to-its employees .as no budge_t-allocatxon for “the
said 'emolum'ent had been made in the ﬁnanci-al year 2014-15. '

S " The dlscontmuatmn of their Health Allowance was

tal{en to the Islamabad High Court by s0me of tbe respondents -

Vide order dated 17.9.20 15 the learned H1gh Court referred the"

thereon, and till then restramed recovery of past payments of -

the Health Allowance from the affected employees of DGSE and'

AGPR 5
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N 4 2 order- dated 21.3.2016 rejected - the en‘titlement ' of ' the .
v ’) '

respondents to receive the sald allowance The pnncrpal ground '

" of hlS decxs1on is that employees of the DGQE were: engaged in
“the process of cducabon, tralmng and rehablhtatlon of disabled - .
-'_chlldren and therefore did not fall Wlthm the amb1t of a health

organlzauon The respondents successfully challenged the saud ‘_ T 'a

.o1der before the learned' Federal Serv1ce Tnbunal Wthh has, -

inter alia, by the’ 1n1pugned Judgment dated 18 0'7 20 17 declared .

31 -
bt

‘ that the respondents are enutled to- lhe grant of Healtb
Allowance. : - ‘
6. ": : Learned Deputy ,.'Attorne'y 'G‘reneral:has contended -

that ‘after the. la—pse of.the' Ordinance'that had provid_ed a career

'structure for the docto1s nurses and paramedlcs workmg in : g
" PIMS, F GP ancl NIRM the Health Allowance was granted by the . _. :
I"ederal Government as compensatlon to the sald health{‘ . o i '_' o

personnel He was however unable' to, show -anv' " : B B

contemporaneous dJrectlon 1ssued by the Muustry of CADD or S [
the M1n1stry of Flnance that restrlcted the grant of the- Health -
. Allowande to’ the clauned employees of t.he three hosp1tals
specxﬁed by him. As already noted above the’ deﬁmhon of health -
. personnel prov1ded in the M1mstry of Fmance Offlce-
o o * Memorandum dated 27.3. 2012 is W1de in scope and therefore_.
o .unhelpful to his plea | - C | _' |
7._ C We have exammed u.he 'deﬁnition'nolfg .‘;health o
' personnel” adopted by said memorandum dated 27 3: 90 12 from "

Sectxon 2(b) of the Ordmance Wh1ch is to the followmg effect

o - L YD) ”health personnel" means a person who holds a post in any
l " institute or orgamzatlon delxvermg services in the health

~ sector and included ln_Séhedule'-,I, but does not nclude:

' -,i)' a _person .Whp .-is"on deputation’ to the lfederal

_ / - - " - Government from any Province or other authority;’
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ii} ;a person who is employed on contract, or ori. work . . g /

cha1 ged basis or who is p.nd from conungen cies.”

8. - It is noted. that the foregomg deﬁmtton of health

personnel covers pcrsons holding posts in any mstttute or

' organlzatlon WhO are delive rmg services in the health sector that
are 1ncluded in Schedulel to the Ordmance Learned Deputy~
. Attorney General was unable to d1st1ngu1sh the respondents,'

who are employees of the DGSE and alhed msﬁtutlons /centers o

NCRDP and NTD " from the paramed1c and support staff--

pos1t10ns that quahfy as health personnel accorclmg~~ to

_-Schedule I to the O1dma.nce It is not demed by the appellant_ ‘_ .
| that educatlon training and rehab1htat10n of cl1sabled personn
are services, prowded in the health sector These serv1ces fall '
within the terms of Schedulel to the Ordmance and therefore '

_the prowders thereof quallfy as health personnel.

-9, Accordmgly, not only do the respondents fall W1th1n~

the category of persons Who are, in terms of T‘mance D1v151on

Memoranda dated 06 2.20 12 and 27 3.2012, ellglble for grant of
die Health Allowance but. their entltlement has’ m fact been "
' admltted by- both the M1n1stry of CADD and Mlmstry of Flnance

In this respect the. aforernentloned letter datcd 13. 3 2013 1ssued '

by. the M1n1stry of CADD is. referred Also the afﬁdav1t of the

. Secretary Finance, Government -of Pakistan filed: in the

Islamabad H1gh Court pursuant to that Courts order dated

: 20 3. 2015 passed in, ert Petxtlon No 4007 of 20 14 spec1ﬁcally
' »'1ecords that the proposal approved by the ane Muuster v1de '
Summary dated 25. 1 2012 did not restrlct admlsmbuty of the_'

Health Allowance to ‘the personnel of the three hosp1talst

(1dent1f1ed by the learned DAG) For that reason the Fmance )
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.‘g_‘ ' o ' D1v1s1on Memora.nda dated 04. 2 2012 and 6. 2 2012 made the.-'
| g allowance avallable to all health personnel employed by the

E Federal Govemment in the BPS Scheme .

10. ; . As’'a result the sald allovVance was pard to the B

health personnel of the DGSE and its alhed 1nst1tutrons until’

27.10. 2014 When the Flnance DlVlSlOI’l 1nstructed the AGFR to
A:'.'conflne the grant of the allowance to employees of Federal o

"Govemment hosprtals and clinics.’ Th1s instruction represents )

merelv a change of opxmon wh1ch 1is not occas1oned by an-
amendment in the terms- of ehg1b1hty for the Health Allowance o
) Therefore, as the Memoranda dated 04 2 2012 06 2. 2012 and
27 3. 2012 1ssued by the Finance - D1V1s1on Government of
Palnstan st1ll hold ‘the ﬁeld in the1r onglnal terms, ‘rhere is no
mcnt in the ob_]ectton by . the learned DAG to the enhtlement of
: “the respondents to claun and recelve the Health Allowance |
11. Asa secondary and also tenuous argument lea.rned'."' -
- Deputy Attorney General contended that the Hea.lth Allowance is =
granted under executlve fiat . w1thout any statutory backmg
,- therefore the same can be mthdrawn by the Federal Governrne,nt :

. at any tlme That is clearly a ﬂawed contentron tis admltted-" :

that grant of:the Health Allovvance and the terms of ehg1b1hty to |

4 receive the same were determmed by the competent authonty,f_ L
- M1mstry of Fmance in accordance W1th Rules of Busmess of the N
E Federal Government ‘The. ongmal ‘terms of the sa.ld lawful grant
| stlll hold the ﬁeld These were: acted upon and payment of the :
Hcalth Allowance to the respondents has conterred a vested ,
‘ nght upon. them In such cucumstances, the executlve is barred -

A by the rule of locus poemtentzae from un11aterally rescmdmg and .I

]
o
)/ - oTetr 1eV1ng the beneﬁt ava_tled by 1ts rer1p1ents Reference is. made .
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. 2 M ) - - to Pak1stan, through the Secretary, Mlnlstry of F1nance vs. . l -
) - .Muhammad H1mavatu11ah Farukhl (PLD 1969 SC 407) and

The Engmeer—m Ch1ef Branch vs. Jalaluddm -(PLD 1992 SC. _‘ o | -
207) Therefore w1thout a change of the terms of e11g1b111ty for .
. theé Health Allowance even. the prospectlve exclusmn of the'v'
rc,spondents from rece1pt of the beneﬁt shall constltute arb1trary
-, and unlawful act10n |

12, In the cu'c‘limstanc‘es we clo not‘findlany error or DU

o

defect in the 1rnpugned Judgments of the learned Federal Servn:e, :
Tr1bunal dated 05 10. 2015 11.1.2.016 and 18.7;2017:. .

_'Consequently, these 'appeals are clisrm'ssed and the entitlemerlt

- of employees of the DGSE alhed msututlons/centers NCRDP .

Cand - NTD to recex_ve the Health Allowa.nce 1s affirmed.

o
, Sd/- IWzan Saqzb Nzear C’J | | " Q .
Sd/- Unnar Ata Bandzal Jooo o : .
Sdf-fjas wlalsan, & . LI
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o “%s_!’ GOVERNMENT OF KHYBER PARHTUNKHWA
, _,./""" \Ef‘ ESTABLISHMENT AND ADMN: DEPARTMENT
W X s( CABINET WING )
a3 .s0C %
T2 o (E&AD)9-24/2019

To,

‘Dated Peshawar the 28t October , 2019,

"I‘,he Secretlary o Govt. of Khyber Pakhtunkhwa
. Zakat, Ushr, Social Wellare, Special Education & Woemen
LDepartment. :

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL CABINET .

DATED 22.10.2019.  ,

Dear Sir! :

. | am directed to forward herewith the following decision of the
x{zcgt{ng o_f Provincial Cabinet held on 7.10.2019 under the chairmanship of
Chief Miniswer, Khyber Pakhtunkhwa for implementauon. '

i AGENDA ITEM NO, 18 v ) - 1
DRAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL|
EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER |

. PAKHTUNKHWA

! Decision of the Cabinet:

_ The Cabinet approved Heaith Allowance to the devolved employeeé of
' Special Education Institutions at the rate of one running basic pay.

implementing Departmeht: Zakat, Ushr, Social Welfare, speclal Education &
— . Women Empowerment .
2 { am to request that an implementation report of the Cabinet .

décision us required under Rule 25 (2) of the Khyber Pakhtunichwa Government -
Rules of Business, 1985 may kindly be furnished on top priority basis to the

Cabinet Section, Administration Department.
¢ : Yours feithfully,
~ N

| SECTION OFFICER (CABINET) -

ENDST.NO. & DATE EVEN.
Copy to:-
2.5 to Secretary Administration Deparument.
. PA to Additional Secrctary {Cabinet) Administration Deparyment.
PA to Deputy Secretary (Cabinet) Administration De

PO T (N
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' BETTER COPY OF THE PAGE NO:29

GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

NOTIFICATION

No.FD(SOSR-11)8-8/2019, In- pursuance of the Supreme Court of Pakistan Civil
Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of
one running basic pay to the devolved employees working in the Special
Education Institutions from the date of their devolution to Provincial Govt of

Khyber Pakhtunkhwa.

2. The above said allowance will be admissible only to the employees of
Special Education Institutions of Khyber Pakhtunkhwa devolved under 18"

Constitutional Amendment.

Secretary to Govt of Khyber Pakhtunkhwa
Finance Department

Endst: No. & Date Even.

Copy is forwarded for information and necessary action to the:

Accountant General, Khyber Pakhtunkhwa Peshawar

Principal Secretary to chief Minister Khyber Pakhtunkhwa.

Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar

Secretary to Social Welfare, Social education & Women Empowerment

Deptt.

Director FMIU Finance Department Khyber Pakhtunkhwa.

PS to Minister Finance Khyber Pakhtunkhwa

PS to Secretary Finance Department Khyber Pakhtunkhwa

PS to Special Secretary Finance department Khyber Pakhtunkhwa
_ PA to Additional Secretary (Regulations) Finance Departrhent '

10.Master File ’ ~
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Section Officer
Finance Department (SR-Ii)
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. - BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFARE AND WOMEN
~ . | :

|
EMPOWERMENT DEPARTMENT KHYBER PAKHTUNKHWA, PESHAWAR. '
!

.”

Subject : THROUGH PROPER CHANNEL, APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

Respectfully Submitted:-

|

That | am serving under your kind control in the Special [zEducation Institution and
teaching/providing Special Education services/training té) Special Children. It is
pertinent to mention that after eighteenth Constitutional arhendment the employees
of Directorate General Special Education of the Federal Govlt: Department, have been
transfer/devolved to the Provincial Govt:, Special Educaftion and such devolved
employees though serving under the same department%of the Govt: of Khyber
Pakhtunkhwa are allowed/granted Health Allowance equali to one running basic pay
w.e.f 01-01-2012 which has also been endorsed by the H?onorable Federal Service
Tribunal as well as the Honorable Supreme Court vide its jLildgements in Civil Appeal.
No. 811/2016, also approved by the Provincial Cabinet 'on 22-10-2019 and also
implemented. |

Since the employees of devolved Institutions and | am perfc;rming the same duties in
the same Institutions, same department, having the same jbb description and cause,
being teaching/providing special Education/Training to special Children, therefore |
could not be treated discriminately more particularly with !respect to my colleagues
and that too under the same administrative control. It is worth to mention that the
employees of devolved Institution have been allowed Health Allowance since 01-01-
2012 and even after the payment of arrears the same has been merged in their basic

pays.

It is therefore requested that | may kindly be allowed/granted Health Allowance
equivalent to one running basic Pay w.e.f 01-01—2012; on the analogy of the
employees of Special Education Institutions of Khyber PaF(htunkhwa with all back
benefits. i

Dated :_ 2Ly op —2 02 2~

|
1
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Q A No. _ .l . . -
E@Z&Qhaﬁdalzm ' e APPENANE
VERSUS' | T
@700@16 - _& cfith'ers Respondent{s]

‘J MQM , do l'lereby appcmt and constitute,

- Fazaw Shah Viohrmand ﬂdvocate Suprerme Court & To act. appear
- and plead in the above-mentiored matter and to withdraw or compromise the
-said matter or submit 19 arbitration any differences or dispute that shall arise
t@uchmg or in-any manmer relan‘ng to:the said matter.and 1o receive money and
‘grant™receipts therefore and to.-do all other acts and. things which may be
necessary to be done for the prress and the course of the prosecurlon of the

| . Said- matter

1. o draft and sngn files at necessary pleadlngs applications, onjectsons
4 affidavits or ofher documents as shall be deemed necessary and
ar:lvrsab!e for the prosemtiun of the said matter atail its stages

2 To employ anyiother Legaf Practftioner. autherizing him to exercise the

power as conferred on the undersigned Advocate' wherever he may
- think fit to Gfo 0. \

AND [ hereby . agree to ratify wha:ever the Advocate or his substitute shall do

.- It the above matter. ) |aiso hereby agree not to hold the -Advocate or his |
substitute responisible for thie result-of the said matter in consequence of his |
abisence from the Courtlwhen the said matker is. calied up for hearing. | further -
hereby agree that in the| event for the whole or ary part:of the fee to be paid 1o -

the Advocate remaining unpa:d he shali be entitled to withdraw from the adee
-~ . matter. Recewed by megn. -

ACCEPTED BY:

o P

- FAzaL SJ-MH MBHMA
Anvocms, :
SUPREME Courr: OF Pmsmm




