.

 16.08.2022

13.10.2022 before S.B.

Learned counsel for'the_appellant' bresent. Mr. Kabirullah
Khattak, = Additional Advocate General for the respondents

present.

IRepIy/comments on behalf of respondents not- submitted.

Learned Additional Advocate General seeks time to contact the
: _’respondeh_ts for submission of reply/comments. Adjourned. To

come up for Peply/comm_ents as well -as preliminary hearing on

- (Mian Muhammad)
Member (E)
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FORM OF ORDER SHEET

Court of

/ a@? q /2022

Case No.--

Date of order
proceedings

2

24/06/2022

06" July, 2022

Order or other proceedmgs wuth srgnature ofjudge

The appeal presented today by Mr. Fazal Shah Mohmad Advocate
may be entered in the Instltutvon Reglster and put up to the Worthy

Chairman for proper order please

REGISTRAR s
This case is entru:sted to Single Bench at Peshawar for preliminary

hearing to be put there on Qéﬁc'ri ?L)/.Notices be issued to appellant

and his counsel for the date fixed.

MAN

Counsel for the appellantv present.

Let pre-admisSion be issued to the respondents. To
come up for reply/preliminary hearing on 16.08.2022
| -Eefore the S.B. '

(Kalim Arshad Khan)
~Chairman :




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No C)@ﬁ /2022

N F T g F= Y —— Appellant
VERSUS
(€117 =1 216 [0 11 0 T= £ Respondents
INDEX

S.No | Description of Documents Annexure | Pages

1. Service appeal with Affidavit 1-3

2. Copies of Judgments, Cabinet decision & | A, B, C & | 4-29
Notification D

3. Copy of departmental appeal E 30

4, Vakalat Nama 31

Dated:-20-06-2022 Appellant

Through \ E \

Fazal Shah Mohmand

Advocate,
Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841
Email:- fazalshahmohmand@gmail.com

Note:-

Spare Copies will be submitted after
the admission of Service Appeal

B

- Advocate
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‘ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No QQ_Z’? /2022

Nagina Ali, Assistant Oral Master (BPS-17) (Principal), Govt. Girls
Institute for Children with Hearing and Speech Impairments

Khyher Pakhtukhwa

Yakatoot, Peshawar. Servive dritnal
........................ Appellarl))tim_y . i{:]_ 2
VERSUS pawca 2 222

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKH\WA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
\itedto-42Y OF MORE THAN THE STATUTORY PERIOD OF NINETY
| | DAYS.
R@gﬂsiraﬂ’
A \b\™"PRAYER:-

On acceptance of this appeal, respondents may kindly be
directed to grant/allow the appellant Health Allowance at the
rate of one running basic pay w.e.f 01-01-2012 with all back
benefits.

Respectfully Submitted:-

1. That the appellant was appointed as Assistant Oral Master
(BPS-09) on 27-08-2010 and was later promoted as Assistant
Oral Master (BPS-17) (Principal) and is serving in the Special
Education Institution and teaching/providing special
education/training to special children and since appointment



she has performed her duties with honesty and full devotion
with spotless service career.

2. That after eighteenth Constitutional amendment, the
employees of Directorate General Special Education, of the
Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

3. That the appellant being similarly placed, approached
respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay w.e.f 01-01-2012,
vide departmental appeal which has not been responded so

far despite the lapse of the statutory period of ninety days.
(Copy of departmental appeal is enclosed as Annexure E).

4. That this action of the respondents of not allowing/granting
the appellant, Health Allowance equal to one running basic
pay w.e.f 01-01-2012, is against the law, facts and principles
of justice on grounds inter-alia as follows:-

GROUND S:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.



C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the
judgments have been implemented, thus the same
point has been deiced by various foras, the appellant
such is also entitled to the same treatment.

D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and she is subjected to monetary loss
illegally. v o

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for_in the heading of the

appeal. /\/
A
Dated:-20-06-2022 Appellant
Through \ 3
Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan
LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable

Tribunal. N‘)\@

ADVOCATE

AFFIDAVIT

I, Nagina Ali, Assistant Oral Master (BPS-17) (Principal), Govt. Girls
Institute for Children with Hearing and Speech Impairments
Yakatoot, Peshawar, do hereby solemnly affirm and declare on
oath that the contents of this Appeal are true and correct to the
best of my knowledge and belief and nothing has been concealed
from this honorable Tribunal.

EPONENT
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: o ' ' /ur/t'lm'nf Shevt- S o L

Inthe IF L(l(..ldl bcx \u.c Tribun: 1! Islam.xbnd

YT .
e : :
(9. 'rP . /\ppc.lls NO.S65 (o 873, 757 ta 793, 894 (o ‘)lh 918-A.919 ta
S I . 943,998 101045, 1108 10 1179, 1224 to 1243, 1265 to 1325, 2327
' o (0.2350, 255210 236882368-A, 2369 (o 2443, 2446 10 2484 &
2487 10 2501, .-bOb lo 2320(R)C6120 16 wuh M.Ps, -

Nusat T aliii- and others
\'cx'\us

Scc: c(mg C‘.lpx( il Admuns(x.ul-on & Developent Division,
Sccx cl.n'v l'un.uu.c Diviston and AGPR, lsl.uu.\b.ul

Datc of[nslx(ulxon : 04 04 2(;16 ctc,
Date of hearing  : 17. 07.2017
Da(c ofJudgmcnt :18.07.2017

A 1
: : ' : . Bcforc: _ Sycd R: lfquc Huaanm Shah, .md .v
T L Sycd Muhamniad H'umd Mcmbcrs.
. . Present: . Mr. Muhumnmd Anw.lr Mug,hnl Advocnlc fox‘ l.hc ‘ i
\ appt.“anls._ _ Lo
v - Sycd ® /xl-c-“usnnm Kuml. Assnsl’ml Altorney
General for the respondents with M/s Arshad Anjum,- N
Assistint Dircctor, CA & DD, Naveed Akhlcr. SLfllOll _} .
. LT .- Officer; Pinance Division, Azhar Nadeem A van,
- : L Assistant Accomnts: Officer and Muh.lmm.ud Ja bnr, j
B ‘ g o : . bu\mr Audllm AC:l'-l\ as DR, -, i' : <o .
LUDGMENT S Lol
» : A 1 :
. o SYI:D RAI"IOUI- HU%MN SHAM, MEMBER:- Wuh um ._;ud;,lmm .' 'I! -
we shall decide the above mlcd appeils. The [k et 3,wmg rise (o lhc present- ; ‘ H
', appcnls arc llnl the Prime Munslcr of Pakistan appx oved p.xymcnl ‘of 1 allh ol ;
Auowancc to the msuluuons provxdmg Health Services in Lhc year 012 l
" ) _and the Fi mancc Division' issucd’ nouﬁcauon No. 2(13)R-2/20l 1-777 nu.d y
: . - 06.02.2012 for grant of Health Allo\v'mcc. cqual to onc.basnc pa §
"runmng 'salary to the hcallh personncl in the cmploymcnl of' Fee lcm 1:
o Government in BPS Schcnu. wee.f 01.01.2012, in nddmou lo thc exi lmg .;: _
'pay and allow.mcu in BPS scheme: Hc.ll(h .lllmv-mu. “had been pmd t .Alhi. £‘
' comcmpor'mcs ot‘ the appcllnms in olhcr Government. Hospitals! mcludi'ng :r
PIMS, Federal, Govi. l‘ul)ehnu.. CDA, ICT, Pukistan R.ulw.lys and Federal Hy!
S ‘ Govcmmcnl Scrvxcu llospxl.ll l«l.nmnbn(l cte. but it was dl\(.OllllnuL(l?l‘ ' ? ;
o I ' S © ' the pn..scnl appcll.mls vide impugned orders dmcd 08.08. 20]4 21 03.2 o1 '_' "
. . A " . . ) £ ,qu-.‘i‘ £ fas, .I,‘ . . .- . o :
A ' i) .f.‘u‘;’ { C o - 4‘ i
-"\ dl vt U inunag ' 1. b
.. ) « : . ) , ) ; 'j -
. /.. o S o ' y i t
. . . ' o ' S ’.‘. l. )
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- the t‘ol'lowing'manncr: -
T xax o - TooXXN - xxx
L oM In e light of e above, the instang pelition

+

%

2 56510 STIOCSI2016, ere, wiy M.,

and ‘25.()3.201(-_., 'Thc. Sceretary, Capital 'Ailminis(r:"""l & Developmeny * -

Division (CA&I) vide letier daied 06.08.20] 2 allowe. Health Allosvance

10 24 personn oF Ditcctoraty Geovrnl or Spccj.':l Bdud on (DGSLE) -

i
e

Ihe AGPR, Islamabad sarted paying tie sn_id'AH'm\::mcc - ‘hese personne)

with elfew from 01w 205, Due o iscriminaljve uclic of Secretnry

CAKDD -ihébmployuc:s o' DGSE started agitating the mauter with him ivho

" wide letter rJ:::cd(lB.O.’i.ZﬂlIi allowed Health Allowance (o ajg the cn‘mloyt.fc.\'

of Ig instigtions of DGSE and allieq cducation ceutkes, e, in_l'.v'ic\\"ol'

) funciiogs and the scr\ji{:cs IScing rendered by then in prbvidingl-!cnl(h,

-Services (0 the. dfsabh:d and speciad children wig, effict from 01.6!.2012

and the AGPR accordingly starie paying the said Allowanee 1o them, The

AGPR vide letter daied 08.08.2014 infurmeg the Dircctor G_cncr:ll;' DGSEE
“that Finanee DiviSiqn had.not provige budget allocation ror the year 201 4-

2015 for the sajd )\llo\\'nu;c'. henee, the Payment of said A_llowan_cc be

Subscqucmly the Finance Division ulloculcd‘_bmlgcl Tor tlic saiq Allowance *

but the CA&_DD Pparked the bu’dgci and later on nliogatcd the shmc; to ;oinc

‘Stopped’ by sﬁbmiuing the computer c(mngcs (hi‘nugh concerned DDO;. o

.

other organjzalion, Being apgrieved ql'sld[xp:xgc"df‘(hc suid Allowance vidlps L

letter daged’ 08.08.2014 the affecreq employees filed Writ pegitjop
No.3,784/20'ld.'3358/‘2()1'! and 400772014 whicli.vwcrc dispuscd' ol by th

l-lqn'l{lc Islamabad Hiph Cnurg, Islamabad vigy arder dated I7.0'.).'2'_015 in

alongwith the connec(eg petitions arc converted jnto
- Tepresentations deemed (o be Pending before e learneg
-~ Seerctary CADD: The learned Scerctary CADD ‘shall
“afford “an opporlunitly of hearing 1o ‘an  authorized -
representative af ipe Petitioacrs and, thercafter pass-a -
"-Speaking order, Iy is cxpected that (he Sccretary shall,
inter alia, take into consideration: S i

i
M) e aifidivit dated 26.3.2015 filcd by the Sceretary
Fizance, Muring the Froceedings before this Coury; !
i . . . I
L) the e hat in some cases the Mealr), Allowancc.
wWas paid to (ke empiovees by itic AGIPR pursuant
v deabe approg) given by.ng CADD; T
€ The CQUEST e by and on behall” o -the,
Pelitioners that i the Circumstances recoveny of
the Healihy Allowance would. causc imm‘cnsc’

o bazdship: . and o : ’

- . ‘ . r
d) The Iact. tha the petitioners are craployees of:
30T QW T different epartnients md  endiieg Ader | the:
VTR ERTIR T domnints and cniies e
v Lol L

g

]

t
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The .Su.u.lm) ¢ A.\l)l) alier puu-uu_- |Iu., u.o..uu' uml allording (lw '

" petitioners (now appellants) on
121.03.2016 and _declarcd the CA&DD's leiter dated 13.03.2016

allowmg Health z\llow.mw to the l)bbl unpluywa uul.uv(‘ul, .n;_,.un-.l o

,‘é , 3565 W STIUIYUNAT0, cte. with M.1%,

administrative control ol CADD andd, therelore, the

“entitlement. or cligibitity  shall _be  taken into

cansideration in the light
departiment or o..nm) separately. -

S. In order to meet “the ends of Jusuu_. n would be
'appropnmc that. recovery of the Health Allowance alrcady

paid 1o the cmployces is recovercd after a'speaking order has
been passed by. the learned Sccrclary It is expected that the

Scerctary CADD shall pass a spcaking order prcfcrablv within .

- 90- d'l)( .

. NXX T NNN

NNN

'oppmlqu_ly_nf hn..yu_u, W the .xullmun.d represcalatives ol llu.
14.03.2016 passed the order (_Jm.cc!'

the rules, vond ab initio and dirccted the: AGPR to lccovcx lh«. s.ml

Allowancc from their salarics i m ‘casy mslallmcnts.

t2s
lhc followmg prayer: « g

3.

4appcllants bcmg l‘cdcr'\l govcrmmnl Scrvants undcr Amc.lc 240 of -

" Constitution of the lslamnc chubhc of Pakistan, 1973 :md ‘covered mdcr-" '
Scetion 2 (b) of wal Scwanls Act, 1973 were c,nmlcd l.o all pay - o "
allowances prescribed by F cderal Govunmu:l for its uuployu.s l
stated that - ﬁu.mcm dlrccuvq contained: in Mlnlblr)' of, l‘m.mcv.
No. 2(13)R-2I"Oll datcd 06.02. 201" \v.\s unambxguous and ¢lc f'
stipulated admissibility ol Health- Allmv.u\u. 1o .dl health: pt.rson
cmplovmcnl of Federal Gow..rnnu,nl in 3PS .Sc.lu,.m. but ’dc:spuc t

nnulu..umu of the I m.mu. Dl\'xsmn. the appellants were

,.appcllam being cntitled to Health Allowance being

~prder  dated? 21,03.2016 by respondent No.l  may

.- pocnitentiac,

A '-ﬂ"l‘\fﬁ & '-.f's‘(“"

Ia this backdrop, thc nppclhms ﬁlcd lhc instant .q)pc'\ls with

“ll is, lhcrcfon., most respectfully praycd lhat the
covered under category -of Health Personncl, the said

therelore, be set aside and it be declared that the action
of respondent Mol in withdrawing the suid allowang’
and rccovery thereof from the salarics of appcll.mls, is
malafide, illegal,, viglative of principles of locus
unf.ur. unjust,’ unrcasonablc, arbunry
fancilul and.capricious. and that arc catitled to receive
the same, from the date it has been \Vllhdl"\Wl) and
stopped lrom payment.”

C e

of status o cach .

Thc lc.xrm.d “counscl I'or the appcllanls a:'guc..d tha
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' wuh disabilitics and, hv.ncu. -.nuld not bc dccl.nrcd ax hc—.llh personnel 1o

(;uvumnv.nl .'n.r\'.mls € Hm--.m.y sl L)n-.upluu.) Rules, 1973,

: (hnl lhc said nllownnrc u.u. x.o( .ulnmuhh. to the appelants as thcy dnd n

" a pcrson who held a post in .mv institute or orgnmzanon dchw:rmg servi
" inthe hcallh sector and mcludcd in Schedule-1. was further submulcd tha

‘AGPI\ on the basijs of” C/\DD Division's letter dated 06. 08 2012 buy

_ subscqucntly that Division m.nl a rcfcrcncc ™ the Finance vansuon lo Scck

bccomc ‘entitled for the sajd .xlluw.mcc. The CADD on 13.03. 20(3 m m.

vsubsmucnuy dnmnunucd .nlu.r »cnhs.umn ol umllcnu.m in ':)rdc.r lo

said benelits, In sup'po-l of his \grsmn. the learped counse] lor lhc
appcllnnls r\.fcm.d o the dlgments Of FST dated 05.10. 2015, 11, 01.20!6,

18.05.2016 and 14.12.201¢ p.l\\cd in /\ppc.nl.- No.224(R)CSI""OL$. 867 1o .

_872_('R)CS/2013. H170 10 Ilb? llb') to” 1251(R)CS2015 & 381 1o

T A05(R)CS/2016 and praved for the same relicf, The lulrncal cbunsn.l

vehemently nrgucd that the --LSDOHU(.II[-FIImnCt. Division wm blmvuu, hot-

and cold in the same breatly is. on the ane hand, it had adiiyey the clmm of .

the appelianis jn para 4 of

Islamabag Migh Court, lslmn:\hnd while, on lhc other I, they (lu.hnul .
the Same claim vide order (0 ied 21.03.2010. I contended that the hcm.l'l :

. once granted nnd acted upon h.nd created a vested right which could not be -

withdrawg o mln(cr.lll\'. in \'ml:mon of j punc:plc of natural _msucc. The
Adeamced counse] Tor the .nppg“.ml l.u.lly .uLvm.d that unpugncd orders were
void’ ab- unuo ‘coram- “neme sindice and’ hnvmg no s.lm.luy of ln\v s

\vuhdrm\'.nl / \mpp.q,c. ar \.nl;uy .uummlul to pum,‘.lmu.nl wlm.h could lml

4 SoSias FHRICS 2016, e ',;.u‘u M.ps,

-.,u.u PATWiIse comginenty tiled in the Hen® ol(. o

be awarded withaout .ldoplmr the due process ol law. prnvulul umlcr llu. T

4. - . The appc-:ls were rcsmcd by the rcsponduus ll ,was s‘“‘éd"_":'

i oy

“fal umlcr tha 'lc.xmtu.. of hnhh personncl § vcecausce health pcrsonncl mc.n

(hc Hecalth Allownncc was nllowcd provisionally (o, the .nppc.unm- by the p

its concurrence for ndmnsnblll() of Health Allowance which n.grcucd the
same on | 4.03.2013 on-the gr ound ‘that lhcy were involved jn lhc procc%

of cducation, (rmmng and rc.hnlnm.umn of disabled s.hxhlrcn and persong

Communication to AGPR wmcwd sanction or the In..-\hh Allmv.mct. o
DGsSE cmployccs \\uhnu( cu..currcnct. of the I‘ Inance Dw:sn*n anc~ thc

AGPR nadc pro\'l\mnal ,.wmm. to the appcllams. \vhlch ~was

prevent the misuse of this allowance by non-cntiticd personnel] It was-

submmcd b\' ccpondul' No 2 lh.nl health .nllow.mcc was g,r.mu.d vith' the

"ﬂ'
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- , I ? e 5 ses to STI(R)CS/2016, ctc, witly M.ps,
+ .
- .lpbrc)\".nl of'the I' mm Minisicr, lln ough a summary, .spc..c:hcally movc.d for
three Federa) Government Hospuals i.c. . Pakistan Institute of Mc.dnc.nl
Scicncees, I8 G Polyclinic and N-mon.ll lastitute ochh.tbxh(auon Mecdicine,
Jhe Ducclor.m. (u.m.rnl of Special Eduv...l(mn & Social Wellare, b‘ci:}g w0 ;
uluu.xlmunl bod). dc,.ll( with - the. process of cduc.mon ‘training and - )
n.hnbxhu(:on of da#.xbh,d cluldrcn and persons wiih msnbmuos' which was
carricd out by a mu.u-vrofcssxon:ll tcam mcludmg leachers, pr ofcssmnnh
dot..lm.s. admun-.u.uun,. ministeri xl .uul supportive / .mu“.uy stalt chd aul
- fall w:lhm lhc ambit of hcal(h organization and could not be declared as E
' *health ersonncl‘ lu et the siid. allowiusce, The respondent No3 i o ~-‘_
_AGPRin its parawnst. comments submxucd that the xdcnucal cascs,ullcc} Dr, t
Farkh E.. Lodh1 ete.” vs Sccrc(ary Finance were stij] pcndmg:l.)cforc the . ?
Hon ble Suprcmc Court of Paklslan. A o _ '4 . | Ef
TS , Wq hcm‘d gﬁc lcamt}d Counsel for the partie; and pérused the ' f. E
record. o L E : : S ;‘”"
_ o 6. ', 7 T lu. lu..ullh .zllmv.mcc c..qu.il to anc lmsu. pay oﬁunnmg salary ‘ :f‘:;’
oo o  was, Branted o ihe hc.xl(h pumnm.l in the employment” of Federal : _::
-Government, iy Bes .Sv.hc.mc wuh elteet from 01,0 2012, 1t was, mide N ,' g:
admxsszblc to’ non-ch'ncal cadres. In eply-to-a quicry r.usc.d by ACPR vnd:. i‘_’;
letter  No. T™/18- 64’C.511P/1U’b/2011 -12/186, datcd 12.03. 2012 lhc - S A
g chulauons  Wing of the Finance Division vide U.0. No.F, 2( 13)1(-2/2012- o T
" 172 d':'ucd 27.03.2012 fumished’ dLl' inition of lhc health personncl by st'uuu, AL L

[y
.

‘Ofganization dchvcruu_, servi
Schcdulc-l but did not includ

a pcrsons who held a post in’any institute or
ces in (he hc..mh seclor ‘and - included in

de pcrson who was opn dq)umuon lo the

Fedcral Govcmmcm from. any Provmcv.. or-other aulhorxly and who was-on
€ontract, or on work char, rged basns or who was paid from contmgcnc:cs.
‘The appollants are ncither dcpu(ahomsls lrom any Provmcc or othcr'

: authonty nor have been engaged on con(r’xct or on work’ charged bns:s

Thcy arc also not- being paid from conluu,u)cu.s. On the conlmry, (hcy are
cxvxl Servants under seetiop, 2 (b) of'the Civil Scrvants Acl, 1)73 und m'o.|

dchvcring scrviecs to the disabled chnldrcu / persons. The benefi iciarjes l. ‘
' ixppcllams compriscd of Academic -nhd Admim’_slm_(ivc Cadres, Accoxdmg

al(.d !
27.03. 2012 the appellants. are entitled to Jcalth .'lllmv.lm.c In puras-6 & 7.

to the definition 'l‘umisllcy.lv by the Fjénancc Division vide their u.o,

under Facis ol' DParawisc Comments fi led bclorc the Hon ble Islan}'ubadl-li'gh '
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a 6 S6510 571m)c.'~:/201f cte. wilh M, l's

Y

. Couri. Islamabad o behalf or SLLA‘L(-’II‘)’ Finance Dlvxswn in Wu( l’culwn

-N‘o.4007:’201 4, il was calcroncnlh admulul lh.u in April, 2014 Mmm(ry of
C~\DD again’ tu.mullul NIS ¢/ l]Os cmlhmms a provision Ol K‘» 100 l_lli”_iiml
a5 HPA I'or DGSE for financial yc‘u 2014-15°, lmwwu' DEA refused o
cndorse lhc NlS / BOs and fou.q.fully duluc.(t.d on :\moum o(' Rs.92.542
million of HPA, lca\'m" Rs. 7.4.:8 million for thc pcmxom.rs (now

:\ppcllnnw) i 24 cmployces who bclon;cd to medical prorcssxon and came .
under the - cn(cna of cnmlcmcnl of . HPA, as pc.r DI-A (LADD) ..

v undcrslandmg D.O.  letier datcd 09,05, 2014 was lSSUCd by FA's

-il'was duty of AG!’R 10 take action 'oni the said letter and " decide

cnlillémcm It was prnycd that the pelition was_an, .ldmmmr.mw. issuc wnlh .

CADD & DGM-, therelore, the 15 m.mu. Division I c.\‘.ludul fram the list

-of respondents. - Now' the rmnnc;. D:vmnu h-l\ came up with chﬂcrcn(

ostand, Mgy bl .llh)wc.d to .\ppmh.uc and reprobate, Nc) logical rcply has

been submllu.d by lln. u.s,)onduu\ for dx.pnwnb the appellants of their -

legitimate rights, A large pumber ul‘ cmiployees of (e |7 L(lU‘.ll (.oovunmc.nl
Si:hlil:irl)' p'laccd arc gcuuu_, the said udvnnlal.,c. Why, then, lhc .\ppdhnh
be (h.pnvcd is not clear frour what has been witien in the comuments before

“the Hon'ble Islamabad llu_,h (_om( lalanmbad and the Federal Scrvxcc -

Tnbunal “This seemns to be dxscrunmaaory treatment | oﬂcndmg Article 4. &

25 of the Consutuuon of Islamic chubhc of Pakxs(an, 1973. x‘ur:hc.r the -

:lppv.llams have bccn derLKCd by rcspondent No.l to refund the pand

amount’ \\luch is agamsl the prineiple ol‘ locus pocmtcmmc bccuusc the

. Hon'ble Suprcmc Court of Pal\lslan h.ls consnslcnl]y held that the bcmﬁl

':, the light of the Judgmcnt of Hon'hlc Suprcmc Cour( of ans(.m u.por(cd in’

' .lcg‘xll\' suslamabh. and liable to be set .md(. ' S - ) cor

'sulm.qucmly wuhdra\\'n or mur uf Wi arg l'oru!' ed (o take this vxuv m

once granted, and acted upon crcntcd a vested . nght wluch could not be
C
withdrawn umlnlcnlly, in \'thlon of‘ natural Jusu-.c.. Itis an csnbhshcd

daw ihat beneflits received hy a c:wl acrv:ml cw.n under t.rroncoua uulu'

passed by the compclcm .uuhonly wuhnu( :my fault on ‘the p.lrl ol uwl

seivant could not pe- ru:n\'czcd ‘cven ir- lhc lu.nchcml ordu' \vas

PLD 1992 sC 207, chcc. to this extent, lhc impugned’ orde..rs are 'nox

|

"7.' . We \vnuld like to make | “an cmphasis on (hc Judgmcms of lihe
rnbunal in Appcals No "24(R)csnms and 381 to 405(R)CS/“016 dated

I I‘l ':r-w'c-.— - .
3k Th‘- RPIn
t).... A A




- pammenrar

) 0 , BTN :\_7.l(li)L'$If.'Ulb. cle. with MA.‘l‘s.

4 [y

o 05.10. "Ul) and 14.12.20106 -\hu.m the controversy u.lalmb to lluullh

Allowance has .th.u.l\' been resolved: \\’hv..n conﬁunu.d wuh lhc suid lact,

lhv. rcspondum have lailed .10 dcn\ the tact. As sm.h, the aclmn ol tl)c

nspnndcms .lp]n..ub to be un.on.xsu.m in the light of the .1qu.mc.nuom.d

Judgments on account of Anicle 23 of the Conamuuon whu.h guaranlccs '7

..qu.xl rights il equal pmlccuon of law for cvu’y cmzcn. To ulsurc '

umfommv rule of \.onu:.tt.m.y mual bu. applicd ‘while consxdz.nng the casc

nl e appelling, Sine Ilu‘ Plhowithile /\]nv\ Conrt VHh ll i ]Inl) st i tho .

" ease reporicd s 1996 SCMR lle h.lb 'uu::uly lu.ld that “rule. of’ bood

bow..rn.un.._ d-.m.uuL\ thai the I.n.m.ﬁis ul the said decision be u.lundugl to

other civil’ servants .ll\u wha lll.l)’ nat’ be partics lo the lllu,mmn. mslc.nd ofl

. x.ompclhng them 10 approach xhc. 'lnbpnul or any ‘other legal forum. I-icpcc'

the claxm of the appcllants is rcquxrcd to bc dccxdcd on the samc analogy / :

: prmcxplc as framcd in the cases of' Dr. I‘nrrul\h Fiaz Lodhx and’ ol:hcrs by the ™

'-Tnbunal vide :lsjudgmcm dalcd 05 10.2015, 11.01.2016 and 14. r2. 201p

: v.muph.um. \\'xlln the fmpugncd. uulu\ wulun i pu il off e num(h lmm

l.x.um.d W the appellums sinee 2012, .md to refund all dn.dm.uon m.adc in'"

’ . o D‘IEVH]E _ ' " . MEMBLEE !:
ISLAMABAD . ME R\ e M' MBER{ .

. 18. 072017 L '
*Saved® . B ' 1 :

5. Forcgoing, m view and lollowmg the rule of consxstcncy, lhc i

- impugned orders dated "l 03.2016 .uu.l 25.03.2016 arc sct aside ;wlh H

dm.cnon to the n..5pondcnls to c.onlnmu. the Healty Allowlrice uln.ndy

the dante the u-pv wi'this Jllil]‘lll\‘lll is wcww-l i their office, Nince the muajny .

appeals h.x\'c been aecepled, iMisc. Petitions wre l.‘o .xucv.plt.d

Y. 0 Judgiment 1o .:pplv all llu.' titled .xppcul\ mutitis mutandis. ;

. .;x
10. There shnll be no order as Lo cosls. ;
no Pamcs shall be informed- accordmgly - e

. l. . -- ) l , A S ; e ekl
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-. Prcscg; : v
. MR, JUSTICE MIAN SAQIB NISAR, F1CJ
MR JUS’.IICI‘ UMAR A‘I‘A BANDIAL

" O “the Jidgm
,Islwinabad passed I Appul Noa$65 'tu 873,767 to" 793,494-010,916-4,019.9431998- 1005, 1605-A, 1006+
0/1,2200-4,236%;3370,23724244),2440-

Lo " 1p4s;1308- m 1324 (343,1265:1335,2337+ 350,295%- .
. ) au#f(m:.:m.ammsn AAuﬁllglu-asuamaﬁmlwlt661 u1am|m/|:mnqmjr:ﬂ/|s

Federation) of Pakxstan throug’h Scuetary Capital Admmxstr:mon
arid Development: D1v1sxon. - o
Tslamabad etc y .. Appéllant{s)

(in all caacg)

(in A.1631/2017)
(in €.A.1632/17)

. {in C.A.1633/2017}+
(in C.A.1634/2017) .
{in C.A.1635/17)

Nusrat Tahir ete. . .
Mira) Gul ete. R
_ Ejaz Ahmed and. othcra
¢ Firdous Begum-ete.. ., \ -

oo - Robina Qureshi ete. -

Yoo Muhammad Arshad etc. {in. C.A. 163672017}

P L ShahbazAlcht&r Kha];d ete. in: C.A;1637/2017}" -
: o didd - A L638/2047)

"t {ih C/A.1639/2017)
{in C.A.1640/2017)

. 'i‘aunoor Imran, All. Khan ctc "
PR Muhammad Jabbar Khan. etc,”

“fin C/A.1642/2017).
i1 CLA.1643/2017)

it CLA. 1644/ 17)

fin C.A.1645/2017),

(i C.A, 1640/2’.0]7) s
' 16

ren

. " Shahid Igbal etc.
; Muharnmad Anwar ete,
AR ‘Naliced Kausar ete. *
" Igbal ur Rachid etc,
‘Ghulam. Mustafa etg.
_Mulchtar Ahmed: etc, . ;
-+ Naecenfa-fushra Malikt'éte, vt -
Meena Asddiete.. .. .
Muhammad Qayyam etc. )
‘Rubiria Mahmood -Awan ste.
Muhammad Khusha! Khan ete.
Mussarat Bibi-etc,
: ' - | 'Mubammad Ghulam Durrani ete. .

. Muham:mad NMushtad etc.
fi\ég‘ STED .Qari Mulidmmad Alias ete,
/

(m C; A.~1b4&/201'7) .o
(in CIA.1649/2017)
- (in C.A.1650/17) .
- {in C.A.1651/2017)
(in C.A.1652/2017)
- (in C.A, 16.7_'%/1‘7)
{in C.A.16354/2017)
{in C.A.1655/2017)
{in C.A.1686/17)
{in C.A.1657/2017)
(inC.A.1658/2017).
s (in C.A.1659/17)
in CiA. '1660/2017) ’
- (in C.A, 1‘661/2017)_
{inC.A.1662/17)
© (in C.A.1663/2017) -
+ {inC. &1664/201’7) j
- (m < A 1665/ 1"’)

Riaz Akhtar ete.”
' - Syed Zameer Haxdcr Rmn ctq
: " CourtAssociate  Liagat Ali'cté. .
aUPrcm«: f“ounbot P"k"qﬁuhammad Anf ct\.
slamabad... Wasecm Huagain ctc.
J(ha.lxcl Pcrvcz ctq.
azxr Klyam etc

S

éhta dated 10,7, 'IDI'I ERE 9010 105:10.2018 of . thc l‘erlarnl Borvice Tribunal,”
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P‘(TESTED M. Anwar etc. | ..
T L 10 - . Miss Shahida Parvegn’ ctc :

Mumtaz Hussain ete:
.~ Manzoor Ahmed ectc,
" mohsin Tanvir ete, 7 -
. Jabbar Hussein etcr’.
. Syed Manzar Hussain Ga:dezr ete. .

- . muhammad Saleem }Cunbcr ete.
Abid Hussain etc. .
Nawebhzada. etc. ’ .
Muhemnrmad Azcem-lfhan <.
Attaullah ete. -

Syed Nazir Hussain Sha.h etc.
Muhammad Amir ete.
mrs. Mehmood Farzang
Muhammad Anwar ur- Rahman etc.
. Rufi ete. :
* Mumtaz Khan ete.:
. Mrs. Rehana Ghaffar ete. ' -
‘Azid Khan etc. :
.. Shazia Bibi etc.
Imran &tc. Lo
. Zahid Mehmood etc. .
Zafeer Ahmed etc.
Arslan Iqbal ete.
Mrs. Syeda’ Khatoon &tc..
Miss Zubaida Khatoon éte,
Mrs. Farida Rafi ete.
Badar Munir Badar ete.
Azhar Mchmood etc. -
Muhammad Daud etc.
Shafiq ete.
Javaid Rauf ete.
" .Ch. Amjad Ali etc:
Liagat Ali etc. '
Alchtar etc.
Shaukat Jan ete.
Abdul Karim etc.
- Mubarik Ali:Satti ¢to.. .~
.. Mrs. Safia Kalboro ete. .
. Mrs. Sahleha Nasreen ete:
© Mies Shezia Nazir etc.
Abdul Rashid Shah ete.
“Mumtaz Gillete. - . - . %
mMuhammad Farhan etc,
Alludin ete. | ) N
M. Schail Khan ete. C
Yyeda Sadaf Ali etc.

A\ Mrs. Shamim Abid ete. .. .+
X Joclate | Mri. Rahat Sultana ete.
ime Coutt GHP2X :
mam&‘“

S8 Maqsood ete.
Mrs, Sumu‘a\’asm!:cn
Shahid M. Khanetk.
‘Miss Shazia Bibi ete.:
Mrs, Rulch- e-fizal ctc.
M. Amir etce. A
Mrs. Sumerd Aziz ,e'r,c.-

' lin CAATR 1;2017)
o (m C.A.1722

(m C.am 1666/"017); °
* {in C.A,1667/2017) - -

" (in C:AI166B717).
(m C.A.1669/2017). . . .
gA JI67072017) .

AJST VAT

(m C.AABTZ/ 2017
(in G A 1673/2027)
(m C:A.1674/17) :
{in C:AL1675/2017)
(in C.AL6T672017).
(i C.ALETTILT). . .-
(in C.A.1678/2017) . :
(in'C.A/1679/2017). .- ¢
‘(in Cip1680717) - .-
- (in C.A168172017) -
(in-C.A. 1682/2017):'
(m C.A.1688/17)

“fin C.A. ts4/2017) R

" (in C:A.1685/2017).
(in C. A 1686/17)
(in C:A.1687/2017)
 {in'C. A -1688/"017)
_{in C.A:1689:17):

(m C.A. 1690/2017)

(in C:A. 1694,/2Q17)..-
. {in C.A.1695/17) :

{in C.A: 1696(201“ )
-(in CA: 16974203
“(in C.A1698447): " -0 T v L
(in C.A.1699/2017) "~ .0,
" finC, A170072017) - -
(m C.A1T01/17)

(in C.A 1704/17) _
(infC.A.1705/2017)..
(if C.A.1706/2017)
- {in C.A.I70TY 17).
‘{in C.A. 170872017},
(in C:A,1709/2017).
(in.C.A/1710/ s137)-
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.. Asif Al and others: . - s
. Wajid Bashir. cte. :F R
. 'Wirs. Samind Zafar.stéy,
"1«3%uhammad Bukhsh others |

+ © Mrs. Qamar Zehra'ote. - O

s ghabbir Nawez ates” v
. Zulfiqar Ahmed otiera.;” =
Mrs. Raghda Jabeen etc”

. Mrs. Najma Khantm:ete. -

20 . Mra Mah-¢-Naz levar & o_theré :

K

A ‘ : ' Zuhaida Khanum ¢ctc.
A . - Mrs. Shabana Latif-¢te.

Mrs, Zahida Nahced etc.

- Mrs. Raheela Amnbreen, ete.
Ma., Farzanae Maspod ‘€ic:. .

_ Mrs. Kane€z Rubab: etc. -

~ Mrs. Asia Bastiid ef¢.
wirs, Tayyaba Qaiser etc.,

= Tahi:a‘lasm"ecd Aya.ete. -
. Ta-uqecr-'t\hmad and others
" inayat Ullah _etc. ’

AU P ‘Muhammad ldrees Qamar‘c__{c.

R .- syedhrif Hiissain Shal’ etc..

Parveen Akhiar-etc. -
o . S ‘Mlihamma.d‘-’fdusef.ctc.%i‘-
i R Wagreen Anjum Aya etc.
! ' ' . Muhamimad Ishaq we;
nzhar Mahmiood £te. .
- pbdul Ghafoor etés. .

o Lo -M\':\ha_mmagi_shyme.d;e-te._{

* Muhammad Saleem Khan ete.
Gul Shad ete.. - & ] L
Josheph Rafig’ ete. - - )

. 'S}".edm'S'a'da'l_‘;Ali‘fetg., T

Javed Igbal efc, - L
‘Mrs; Rizwana Shaltidcte.
Muh'ammad Ajmaletc:. -
_ . Iq(ida;r.l—lussai:x’f ete. - - -
Ced ' :-Ta__.hi’xﬁMg:hm@odi‘ct{:.' T
- KITESTED: " pdnain Bapar éte. o
. Y Pervaiz Nadeem gic.
i A .asif Yqunas“e;c'.'x '
MM - o Muhammed Younés etc.
s iatg”
o s.upll:i:;"rctqji'(‘.ori, l’?&lﬂﬁh“@es’mf‘?md'@wv

slamabad, X ‘ " fuhammad-Aslam ¢te
. . Shoukat Maehid-etc.

A i L T Ms‘.“la'sm';n-’l‘gliraetc. ‘

:‘-n

St L Muha_uhmad'ﬂ,slamr'etc. o

. bgs: Rubing Anjum 6t
P ,'-_ .

Miss Lata Rukh Qurshi etc. S

‘Mrs, Shame un Nisa @ dothers
M. Raheela Haiderdnd: otheré ‘

e : 'Mr‘s.j,.Ne.ureeni'-I:qbal:m;k» others -
Tt Mre. Shahbana Kansar etei .-

- Mrs, pMehnaz Ajmel ete. o

(m C.4. 1724 /2017
(in C.A.1725/17)
{in. C.A.1726/2017)

"« (in C.A.LT27/2017) .

“{in C.A.L728/17)

. (in C.A.1726/2017)

" fin C.A.1730/2017)

“y ([iniC.A1781/17)

 lin'CiA1732/2017).
(i C.A,1733/2017)
7 n C.AL734/17)

{in C.A.1736/2017)
fin C.ALT37/ 17)
in C:A.1738/2017\
tin C.A 1739/2017)
(in C.A.1740/17) .
-{in C.A.1741/2017)
+(in,G.A.1742/2017)
lin C.A.1743/17)

T (in C.A. 1744 /2017)

“fin C.A.1745/42017)

in C.A.1746/ 17)
{in C.A1747/2017)
. - {in C.A.1748/2017)
(in C.A.1749/17)
(in'C.A.1750/2017)
- “lin C.A.1751/2017)
(in C.A.1752/17)

{in CA.1753/2017). g

{in CiA.1754/2017)
“fin C.A LTS5/ 17

{in C.A,1756/2017)

lin-C.A.1757/2017)

- i C.A1758/17) .

| (in C.A.1759/2037)

{in C.A,1760/2017)

" (in.CA. 1761/17)
lin C.ALTEZ/200TY T
. [inCA. 1763/2017F .
i CALTEA/1T)
(ia C.A.1768/2017) )
. L C.ALT66/20 in

Y (in.C.ALTE7/ 17
(inCA.1768 /2017
o (n C.A.1769/2017)
{in C.A.1770/17} -

“in C.AL7T1/2017)
o C.AL772/2017) .

{in C.ALTT3/1T)
i C.A 1774/ 2017
n C.A.1775/2017)
{in C.AATT6[1T)
{in CALTT? 12037}
in LA 177812017

: 4
. %
: h

,' 3 .
Gn C.A.1728/2017)

fin C.A, 1735/2017)

BT
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Ms. Nazming ete.., ...
© Ms: Tasneem Fatifna etc;
_Mu‘nam"nnd N qv\.cd Arif Khan
ete.
~ Miss Maz Tahir et o
' Syed-Sultan Shah ete. ', - .
" mMrs. Shagufte Bibi S
Khawar Idrees ete.
mrs. Naila Igbal ete.
Amjad Badshah ete.
‘Waris Malilc ete. -
Imran Anwar etc..
Amjad Sohail ete.
" Asif mashid ste.
Mrs. Nuerat Dastagir ete: |
Mukhtar Ahmf'd ete, -
Basharat Masily ete. .
Ali Rehman etc!
Munir Ahmed etc,
Muhammad Zardad etc.
Syed Ashdalali ete.
‘tars Kausar Ayub etc.
" Malilc Waheed $hahzad ctc
. Astiraf Mashid ete.
Muhammad Ajnial-etc;
- tirg.-Shaista Manazir ste. -
umtaz Hussain ete.
Mrs. Saima Noreen ete.
Razzaq Ahmed ete;
- Muhammad Ayub ete. -
Fjaz Ahmed ete.

Shah Muhamrmad Afzal etc,

tuhammed Javed ete.
. uhammad Asif etcs

"« wuhammad Khaliq ete.

_Nuﬁae. Henif étc. .~ .
Qari Zahid Mrhmood etc.
Asif Amin ete.
Mrs. veronica ete. :
Qari Mithammad Slddxque et
- Syeda'Sgima Nasir ete. -
: | Mrs! Humta Waseem £tc. -
T . Waheed ur Rehman ete. |
. Mis. Saima Parveen efe. - -
Ghulam Rasool'and othera
Tariq Khan etc.’ -
Muzaffar Huqsam Rathore etc
Ms: Shahana Shahid-ete. -
Muhammad Khan-ete.-
Bashatat Ali ete.

ESTED

secrdnin Gourt of P..HsunM “Tanveer ete.

"""“Dn Shabbir Ahmed ete.
Mrs. Shamim Akhtar etc.
o . Tanveer Ahmed ete:
SRR S.M. Siraj etc.

Zahid ¥chmood efe. "
hers. Nadxa Norcen ete.

(in C.A.1781/2017f""

. Ain’ C.A. 178”/17) v
(:n'C.A.178342017)--

{in C.A:1788/17)
lin CA 1789/2017)

(in C. .' 79. }!
“{inn C.A, 1792/2017)

“(in C.A.1809/17) -

“tin C.AL1B11720317)

" lin C.A.IBR9/17) -

»an‘cj.A..17‘BO/20A1,7).«-' . ‘ / )

{in C.A.1784/2017) -

(n CAITBSILERY e
(inC.A1786/2017) | L e

{in C.A. 178'7/201’_7)

{in C.A.1793/2017) "

{in C.A.1794/17)
{in-C.A.1795/2017) -

{in C.A.1796/2017)".° o
(in C.AL797/17F © i .
(in C.A.1798/2017) s

{in C.A1799/2017)

{in C.A. 1800/17}

. {in C.A.1801/2017)

{in C.A. 1802/2017)

.. linC.A.1808717) :

{in C.A. 1804/201‘7)
lin C.A.1806/2017) -

. {in C.A.1B06717)

(in C.A.1807/2017)
{in C.A.1808/2017%).

{in. C.A. 16Y0/ 2017}

{in C.A.1812/17) '
(in' C.A.1813/2017)
{in C,A.1814/2017)

: fim CRIBLSST): . -
in C.AL 18167120

{in-C.A.1817/2017) -
{in C.A.1818/17) " |,
(n C:A.1819/2017)

{in' C.A.T820/2017).

(in C.A.1821/17) -

. {in CIA.182272017) .-
- {ih C.A.1823/17) -
. (in C.A.1824,/2017)

(in C.A.1825/2017) "
fin C.A1826/ T7)

{in C,A182772017) :
{in C:A. 1328/2017)

(in 'C.A.1830/2015] -

| (in C.A1831/2017) .
Ulin C.A.1832/17) -
. (in GiA.1833/2017). -
- . fin C.AlgE34/2017.
" in C.AL835/1T)
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»"..vhahzad Nasw etc.
Miss Rubina Ageel cl.c .
Irfan Ahmied etc, - E
Kausar Afza ctc. L.
‘Atif Rashid etc:. "o
Mat, Shamim Alchtar ete.
Babar Mchmodd em
- Jhean Ahmed 'ete. - ]
Mre. Naghmaha J abcen ete,
Gari Muhammad Abbas éte,
: Noureen lazmi ete, . °
e : Sajid Masih étc. - .
. Mrs, Uzma Khatoon' etc
Abdul Manan eté. . : "‘_.. ‘
Hardon Rasheed e c:
Sajid Mehmood .etc., .
. - Zeesham ur. Rehman ete. .
o M.uhammad Saleh:ett..
Said Rehman ete. :

AN ) . " Muhammad Ashragf ctt;:

Guftar Ahmed cte. < e
Shahid Raufetc,r -
Farritkh Saleem.etci

- Muhammad Irfan cte,
Muhammad Iqgbal etg. -
Zia Ullah Asad etc, - .
f‘alahat Shahid ete.
Mrs. Asghari Bano ctc.
Zia Afzal ete,
Muhammad Rafagatiete.
- Raflg Masih etc..
Javed Igbal ete. .
“Muhamimead Yameen. ete. -
. Mst, Ishrat Masood etc.,
Zalar lgbal Bajwa ete, -
.~ Khalil Ahmad Bajwa etc.
" Alam Zeb etc. i
. Muhammad: Jqbal e‘c .
‘Tanveer. Bawar sta. .
- Ghulam Imran Ha.xdm' ctc.._.
© Muhammad. Farid ete. - *
Chan Mehmood Sauad cte.
Nisar Ahmied” gte.
Aslam Shahzad ete. -
Shaulat Ali ete.:
Niser Ali - ete, -,7

. K . MuhammacLAmf ~ctc

Arif Mehmood stc.

“Syed Rizwan Ahmed ete.
Muhammad:Aslarm: etc..
Mazhar Iqbal’ Kiyam ete.
' Sugremo Coul of PakistanMunir Masih " etc,.

; lslamamd . Shaukat Hayat ctc
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Amicus Curiae:

Muhéinmad Attique ur Reliman

Respondents(s)

For the Appellant( ) Mr. Sa_]ld Ilyas Bhatti, DAG

{in all cases] ' Syed Rifagat Hussain Shah, AOR -

~ Ms. Saadia Kanwal, $.0 Fin. )
Mr. Abid Hussain Channa, S.0° Fin.
Mr. ‘Sajid Javed, ‘Asstt. Legal Fin.
Mr. Abdul Razzag, AAO MEG -
Rawalp1nd1 '

' For the Responden’t(s)l In person

For the Respondent(s) Mr. Muhammad Iyas Lodh1 ASC

in C.A216/16] - ) N '_Mallk Itaat Hussain Awan, ASC

Mr. Muhammad Makhdoom Ah o

Khan, Sr. ASC
Mr. Sikandar Bashir \/lohmand ASC

" Date of Hearing - 17.01.2018.

- Jd UD GMENT

UMAR ATA BANDIAL J — By leave of this Cou1t

grdnted on 23 02. ’7016 0142016 and 12]2 2017 in the

' several connected appeal" before us, the appellant Federal
' "Government challenges the _}udgments dellvered on common'
’ queenons of fact and law by the learned l"ederal Service Tr1bunal |
on 05 10 2015 11. Ol 2016 and 18.07.2017. The Jjudgments’
1mpugned in the connected appeals declare ‘the 1espondent‘f'_
chployees of dlfferent 1nst1tut10ns func‘oomng under the_‘..
Dnmetorate General of Spec1al Educatlon (“DGSE”) to be enutled-.
to payment of Health Allowance granted by the Federal{

- Government v1de its Ofﬁce Memoranda dated 04. 02 2012 and .
: 06 2.20 12 These Memoranda are 1ssued by the Fmance vamon.. |
"(Regulatxons Wlng) Govemment of Pak15’ran pursnant tov-

o approval granted by the ane M1mster undcr the . Rules “of -

"Businless, .‘1973. It Would be useful to reploduce the two
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et . _ (inCA811/.2016)'
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.

memoranda contalmng the terms and condmons for the gra_nt of

Health Allowance to ehg1ble persons

“Government of Palcxstan
] Finance Division
. ) - {Regulations Wing) o .
- F.No.2(13)R-2/2011 . - Islamabad, the 04“‘ Feb 2012
gm_cgmmwm '

Subjcct: : GRAN-’I.‘ OF ADHOC ALLOWANCE EQUAL TQ
: : " ONE_BASIC_PAY AT THE INITIAL OF THE ~
“SCALE TO THE HEALTH PERSONNEL INBPS

g © SCHEME.

’ The under51gned is directed to say that the
Ordinance No.V1 of 2011 that sanctioned the Career Structure for
" Heéalth Personnel Scheme (CSHP) has lapsed on 26.12. 2011..
" Accordinigly, CSHP is no Idnger in the field and all health personnel :
have consequently reverted to the BPS scheme. Ta. order to
compensate health personnel for the loss of benefits sought under
. CSHP while preserving their status as Civil Servants, it Has been
_decided by the Federal Government to gra.nt adhoc allowance equal
_to one basic pay at the initial of the scale to the health ‘personnel . .
. in’ the. emploment of Federal Government, in' BPS scheme, with - -
- effect from. 1st January, 2012. This will be in. additiort to their
- ‘existing pay/ a.llowances n'BPS Scheme ' ) .

2 ’ " This. Dmsmns OM No. Z{13)R- 2/2011 -698 dated 17“‘
November 2011 may be treated as withdrawn ' w. ef. 26.12. 2011.
. 8d/--
(M. Munir Sadxq)
Deputy Seuretary (R- I)

"Govemrnent of Pakistan.
Finance Division )
_ (Regu,latxons“ng) .
" F.No. 2(13)R—2/2011-777 . Islamabad, the 06t February,20i2

QFFICE MEMORANDUM

Subject ~ GRANT OF ADHOC ALLOWANCE.EQUAL TO ONE. . .-
- ... BASIC_PAY OF RUNNING SALARY TO THE HEALTH
PERSONNEL IN BPS SCHEME, . :

- In contmuatlon of Finance; = Division’s O.M.
No. F2(13)R 2/2011, dated 4.2.2012, it has been decided by the
Federal Government to prant benefit of one’ basic pay of runnmg -

salary as - Health Allowance to the. health personnel in the
employment of Federal Govemment in BPS scheme, with effect
' from 1st January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend .amounting to
"Rs.50,000 per month to the pastgraduate residents and Rs.24,000
~per month for House: Ofﬁcers respectvely wef  L7.2011 wilt

v

". continue.
sd/-- -
. (Manzoor Ali Khan)} -
Sr. Joint Secretary (Regulahons)
_ (emphasis supp lied) ‘ .
2. Learned Deputy A‘rtorney General has contended :

that the Health Allowa_nce granted by the Federal Government is

javaﬂable to health personnel 1n the emplovment of the Federa.l

Government in. the BPS scheme at three hospltals estabhshed in
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Islamabad namely, Pak1stan Inst1tute of Med1cal Sc1ence54

(“PIMS”), Federal Govemment Polychmc (“FGP”) and Nat10na1 .

Insututlon of Rehabxhtatmn Medmmes (“NIRM”) The ernployees

-at these . hospltals do not have a careet structure in place after
. the Ca.reer Structme for- Health Personnel Scheme OrdmanCe '

' 2011 (“Ordmance”) lapsed on 26 1.2011. The Health Allowance .

was accordmvly granted by the. Federal Government as a form of

042 2012 and 06 2012 reproduced above that the Health

.'Al_lowance is granted to’ “health personnel” However,_ the

composition of the. category o_f employees that are eligible for the’

: beneﬁt has. not been 'provlded the‘rein. -The respondents Who are

‘compensahon It is clear frorn the two memoranda dated o

se'reral hundred m number are unrepresented by counsel In-

view of the fact that a large number of employees are affeCLed by: o

thc 1nstant controversy, the Court has sought assmtance from

'.Bash1r Mohmand ASC as armcus cunae 1n the matter.-

Mr., S1l{anda_r Ba’sh1r 'Mohmand’ ASC rnade ab_l-e'submissibns

before the Court that h1ghl1ghted 1rnpor1ant facts and .

docurnents on record‘ ‘which snnphﬁed " the- controver,sy

appr ecxably

‘ 3; T transp1res that an Ofﬁce Memorandum dated,"'

27 03. 20 12 by the Frnance D1v1s10n (Regulanns Wrng) clanﬁes

' M1 Muhammad Makhdoom Ali Khan Sr ASC and Mr. Slkandar " .

that the term’ “health pcrsonnel” used m the- above menttoned ’

-'memoranda bears the meanmg glven to- 1hat express1on 1nA

Sechon 2(b) of the Ordinancé.- Th1s def1n1tlon refers to the '

service prov1ders WhO quahfy as health pers onnel. A vperusal. of

: Schedule-I shows that ﬁve categones of semce provrders are

contents of Schedule-l to’ the Ordmance Whlch speclfzes the '
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Classiﬁed as health- p’erson'nel 'namely"Doct'ors, Allie'd: Nurses,
Paramedlcs and Support The SCI’VICCS spemﬁed under the.
categones of . | Paramedms and Support mclude Teachers -
' Auo1ov1sual Qperators, T e_chmc1ans, L1brar1ans, etc.‘ '
:4. _' The- administratlve .l\/llnistry for the health‘-'
- ‘mstltutlons of - the Federal Government at Islamabad is’ Lhe-. '.

Mlmsu'y of Capxtal Adnumstratmn and Development D1v1s,10n.'

“

' (“CADD”) It is an adrmtted fact that - V1de order ‘dated
13, 03. 3013 the M1mstry of CADD granted the Health Allowance" |

) to the employees of the DGSE and its alhed speC1al educanon: .
R centers/ insti’tutions;includxng .Nat;onal ’I“rust lo.r'the' Dlsabled
(“NTD"’) and. the National CounCil- fof Reha.bilitatlon_ of Disabled
‘Persons( (“NCRDP”] The .'i'respondents -~ were thereby

' acknowledged as benef1c1ar1es of the sald grant and were pa.ld

the Health Allowance W1th effect from 01.1. 2012 unt11

. 27 lO 2014 When the Flnance D1v1s1on mformed the Accountant
"‘,Genc,ral Palnstan Revenue (“AGPR”) that only health personnel'
."_workmor in Federal Government hospitals and _clinics" Were
quahﬁed o’ rece1ve the -Health -Allowance The AGPR

. correspondmgly 1nstructed the DGQEE to stop payrnent of the .

sa1d allowance to its: employees as no budget allocatlon for the

said emolument had been made in the ﬁna.nc1al year 2014 15

5 " 'The dlsconnnuatlon of thetr Health Allowance was

tal{en to the Islamabad High Court by some. of the respondents -

| V1de order dated 17.9. 2015 the learned H1gh Court referred the: - "]
'dlspute to the Secretaly CADD for passmg a speak_mg order-'
'thereon, , and till then restramed recovery of past payments of -

the Health Allowance from the affected employees of DGSE and-

alhed centers. The Secretary CADD heard the part1es and by
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- S ,order.: dated 21.3.2016 rejected the entitleme'nt " of the,

v e c respondents to receive the sald allowance The pnncrpal ground '
: of his decision is that employees of the DGQE were engaged in 4 - R
'. the proces-s of educatwn trammg and rehab1htat10n of dlsabled . '
'_chlldren and therefore did not fall within the amblt of a health
organization. The'respondents suecessfully c_ha.llenged the said _ h o .

- order before the learned ll‘ederal ;Service Trlbunal" Whieh has, -

inter alia, by the unpugned Judgment dated 18 07 2017 declared' .

AR s e s s

that the respondents are enutled to- lhe grant of Healtb

Allowance. '

-~ .

. 6. ' .Learned De'puty fAt‘tOrneﬁr General .has _'contended

that after the lapse of the Ordi_nance'vthat had provided a carcer . . ',

stmcture for the doctors, nurses and paramedlcs Workmg in s l
¢

. PIMS, FGP and NIRM, the Health Allowance was granted by the N

Federal Government as compensatlon to the saud health{'

personnel He was, -however unable to. show anv‘ '_ C O

) conternporaneous dlrectlon 1ssued by the Mn:ustry of CADD or

FEESL A RS

: the Minishy-of "Finance 'that 'restricted the grant of the--Health
-- Allowanc’e to the clal_med employees of the three hospltals 2
spec1ﬁed by th As already noted above the deﬁmhon of health :
. personnel prov1ded in the Mlmstry of Flnance Offlce ' B - B
G ' -Memorandum dated 27. 3 2012 is' wide in scope and therefo1e. S B }l
Sl .‘ .' , unhelpful to his plea o _ | | ‘.
7. .' S We have | exammed -.he deﬁmtlon ofi “health |

' personnel” adopted by said memorandum dated 27.3.2012 from

Sechon 2(b) of the Ordmance Wthh is to the followmg effect

T : L “b) “health personnel” rneans a person who holds a post il any

" institute or orgamzatlon delxvermg services m the health
' sector and included-in Schedule-l but does not include: .-
" i) -a person who 1s on deputation to the Federa]

. / - Lo Government’ frorn any Province or other authority;’ L. . .

S A ST DO P




. o n) a person who is employed on conhact, or on. work /
) \, ’ Ny * -char ged basis or who is pa.\d from contmgeneles 2

B e T

8. It is noted that the foregomg deﬁmtlon of health

- personnel covers persons holdmg posts in any u‘lstrtute or

' organlzat_ton WhO are delwermg services in the healt-h seetor that - N
.are 1ncluded in Schedulel to the Ordmarlce Learned Deputy ; S

‘ Attorney General was’ unable to dlstrngcush the respondents,

who are ernployees of the DGSE and alhed mstltutmns/ centers N S " g

h

o NCRDP and NTD from the paramed1c and support staff-» _ i

ETIIETES

posmons that quahfy as health personnel accordlng o

g2

Schedule I to the Orchnance It is not demed by the appellant_' .

S nramen v

that educatton, tralmng and rehablhtatlon of d1sabled person,

are services prov1ded in the health sector. These ser\nces fall

- within the terrns of ScheduleI to the Ordmanf‘e and therefore '

. the pr owders thereof quallfy as health personnel

9. Accordmgly, not only do the respondents fall W1th1n~

T R R T

the category of persons who are, inn terms of I“1nance Division’

ST

. 'Memoranda dated 06 2. 20 12 and 27 3.2012, ehgtble for grant of
the Health Allowance ‘but. the1r entltlernent has in fact been T t’:-'

‘ adrmtted by both the Mm1stry of CADD and Mmlstry of Finance.

In this respect the aforernentmned letter datcd 13. 3 2013 1ssued o ' .

by, the Mmlstry of CADD is. referred. Also the affidavit of the - S

-Secretary Finance, Government of Palustan filed - in the
'Islamabad ngh Court pursuant to that Courts order dated

: 20 3 2015 passed in, Wnt Pet1t10n No 4007 of 20 14 specrﬁcally _

; 4:1ecords that the proposal approved by the ane eruster v1de ’

) Surnrnary dated 25. 1 2012 did not restrict admlsmbﬂlty of the.
Health Allowance to the personnel of the three hosp1tals.

(identiﬁed by’ the,leamed D-AG) For that reason: ‘the Fmance ;




.
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' D1v'1s1on Memoranda dated 04 2. 2012 and 6.2. 2012 made the .-
g allowance avaﬂable to all health personnel employed by thev
" Federal Government in the BPS Scheme ‘
10. ._ . As' a- result the said allowance was paud to 'th.e
health personnel of the DGSE and its alhed 1nst1tutlons untﬂ'_
27, 10 2014 when the Fmance Division 1nstructed the AGPR to -
' '..confme the _grant_o'f the allowance to e_nlploye.e_s,lof Federal -
'Government host)itals and clinics.'- This instruction represents.' .‘
merelv a.change of opm1on wh1ch 1is not occas1oned by an
amendment in the terms of el1g1b1hty for ‘the Health Allowance '

E Therefore as the Memoranda dated 04. 2 2012 06. 2 2012 and

'27 3. 20 12 1ssued by the Finance D1v151on Government of

Pak1stan stlll hold ‘the ﬁeld in the1r orlglnal terms there is no

mcrlt in the Ob_]CCthD. by . the learned DAG to the entttlement of
: the respondents to clalm and I‘CCCIVG the Health Allowance '.
1 1 - As a secondary and also tenuou}s argnment, learned__."
: Deputy Atto'fneyt ‘General contended that the He:allth»AllOwance is‘
gl‘anted .un.cler' e:;{ecntiw}e fiat .without any stathtory »'-baclf:lng o

N therefore the same can be W‘ithdrawn by the Federal Govemment .

: at any t1me That is clearly a ﬂawed contentron ‘It is adnntted" -
| that grant of the Health Allowance and the terms of ehg1b1hty to
' rece1Ve .the’ ',same were determmed by the competent authorlty,_’. '
| Ministry of Finance in 'accord_an_ce with Rules of anlll_ess dfi the

z'_'Federa.l"‘ Got/ernment: The origina.l-'terrns of the'said 1awfnl"grant

- still hold the ﬁeld These were: acted upon and payment of the o

Htalth Allowance to the respondents has conien'ed a vested

nght upon them In such c1rcumstanees, the executxve is barred '

| 'by the rule of locus poemtentzae from umlaterally rescmdmg and " '

‘.ret1 ieving the beneﬁt ava_tled by 1ts rerlplents Reference is. made .
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’ . . to. Paklstan through the Secretary, M1n1stry of Fxnance vs. .
L )

.Muhammad Hlmayatull.ih Farukhi (PLD 1969 sc 407) andh

The. Englneer -in- Chlef Branch vs. Jalaluddm (PLD 1992 SC'
207) Therefore mthout a change of the termo of el1g1bll1ty for i
. the Health Allowance even the prospectwe exclusmn of the
rcspondents from recelpt of the beneﬁt shall conshtute arb1trary
~and unlawful action.” -" . o o N .
12, o In the c1rcumstances we do hof ﬁnd any error or o T ;
defect in the 11npughed Judgments of the learned Federal Servn:e:'.

Tribunal dated 05.10.2015 11.1.2016 - and 1872017 g
"(‘onsequently, these appcals are dlsmlssed and the entltlernent R o

of employees of the DGSE alhed mstltutmns/centers NCRDP ‘

B Cand - NTD to I‘CCCLVC the Health Allowance 1s afﬁrme’d.

. Sd/- Mian Saqib Nisar, CJ |
.. Sd/-Umar Ata Bandial, J
' . Sd/ - I_;az ul Ah.san, J
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" SUBJECT: DECISION OI" THE MEETING OF PROVINCXAL CA

.Dear Sir!

_ Chiel Minister, Khyber Pnkhtunkhwa for 1mpl¢,mcm.mon

e ' GOVERNMENT OF KHYBER PAKHTUNKHWA

s:,j 7 \E?, ESTABLISHMENT AND ADMN: DEPARTMENT
%:‘&‘g o { CABINET WING )
P 7 Lo gl . ‘No.SOC(E&AD)9-24/2019
To s ‘Dated Peshawar the 28t October , 2019.

The Secretary to Govt. of Khyber Pakhtunkhwa
Z,.L'-mt Ushr, chml ‘Wellare, Special Lduc.mon & Women

De pdrlmcnl

BINET

DATED 22.10. 2919

on of the

| am directed to forward herewith the followmg decisi
anship of

muztmn of Provincial Cabinet held on 22.10.2019 under the chuirm

e —

AGENDA ITEM NO. 18 ‘ T -
' DRAWL OF HEALTH ALLOWANCE BY.-THE EMPLOYEES OF SPECIAL
RNMENT- OF KHYBER |’

EDUCATION WP.NO 430!2018 NAZEER SHAH VS GOVE
. PAKHTUNKHWA i

' Decision of the Cabinet:
!

The Cabme! appr‘oved Heaith Allowance to the devolved empiovces of

' ! Sp ecml Educat:on Institutions a1 the rate of one runmno basic pay.

lmplementmq Department.

Zakat, Ushr, Social Welfare, Special Education &
Women Empowerment o

I am Lo request that an implementation report of the C'lbuxct
decision as required under Rule 25 (2) of the Khyber Pakhtunkhwa Government
Rules of Business, 1985 may kindly be furmished on top priority basis 1o the

Cabinet Sm uon Administration Department.

2.

Yours faithifully,
N

'SECTION OF FICER (CABINET) '

END J_‘___ DATE EVEN.
Lop) to:-
1. 2.5 to Secretary Admmxstrauon Deparunent.
2« PA to Additional Secrctary (Cabinet) Administration Department.
3 .

- PA to Deputy Secretary (Cahinet) Adminwuau

R

B et Rl R roicam o
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BETTER COPY OF THE PAGE NO:29

GOVERNMENT OF KHYBER PAKHTUNKHWA
- FINANCE DEPARTMENT '

NOTIFICATION

No.FD(SOSR-1)8-8/2019, In pursuance of the Supreme Court ‘of Paklstan Civil

Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal .
Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa

(Provincial Cabinet) has been pleased to'approve Health Allowance at the rate of
one running basic pay to the devolved employees working: in the Special

_Education Institutions from the date of their devolutlon to Provmcral Govt of

Khyber Pakhtunkhwa.

2. The above sald allowance will be admissible onIy to the employees of
Spec;al Education Institutions of Khyber Pakhtunkhwa devolved under 18"

Constltutlonal Amendment

Secretary to Govt of Khyber Pakhtunkhwa
Fmance Department

~ Endst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:

Accountant General, Khyber Pakhtunkhwa Peshawar
Principal Secretary to chief Minister Khyber Pakhtunkhwa.
Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar
Secretary to Social Welfare Social education & Women’ Empowerment
Deptt. : '
Director FMIU Fmance Department Khyber Pakhtunkhwa
PS to Minister Flnance Khyber Pakhtunkhwa
PS to Secretary Finance Department Khyber Pakhtunkhwa '
PS to Special Secretary Finance department Khyber Pakhtunkhwa
PA to Additional Secretary (Regulatuons) Finance Department
10 I\/laster File

e

CI RN

Section Officer -
"“Finance Department (SR-Il)




BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFARE AND WOMEN

EMPOWERMENT DEPARTMENT KHYBER PAKHTUNKHWA, PESHAWAR. @

Subject : THROUGH PROPER CHANNEL, APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

Respectfully Submitted:-

That | am serving under your kind control in the Special Education Institution and
teaching/providing Special Education services/training to Special Children. It is
pertinent to mention that after eighteenth Constitutional amendment the employees
of Directorate General Special Education-of the Federal Govt: Department, have been
transfer/devolved to the Provincial Govt:, Special Education and such devolved
employees though serving under the same department'of the Govt: of Khyber
Pakhtunkhwa are allowed/granted Health Allowance equal to one running basic pay
w.e.f 01-01-2012 which has also been endorsed by the Honorable Federal Service
Tribunal as well as the Honorable Supreme Court vide its judgements in Civil Appeal
No. 811/2016, also approved by the Provincial Cabinet on 22-10-2019 and also
implemented. '

Since the employees of devolved Institutions and | am performing the same duties in
the same Institutions, same department, having the same job description and cause,
being teaching/providing special Education/Training to special Children, therefore |
could not be treated discriminately more particularly with respect to my colleagues
and that too under the same administrative control. It is worth to mention that the
employees of devolved Institution have been allowed Health Allowance since 01—01—
2012 and even after the payment of arrears the same has been merged in their basic

pays.

It is therefore requested that | may kindly be allowed/granted Health Allowance
equivalent to one running basic Pay w.e.f 01-01-2012 on the analogy of the
employees of Special Education Institutions of Khyber Pakhtunkhwa with all back
benefits. |

" Dated : lz‘//. 62 —20 2% |
(e

| N v A,é CPKIMfPﬁ/V)

@@iﬁmﬁi&e_@@/

péeﬂ welk
Hemrmzj amel S{%QCL (MPJ{!J’W@W‘/’S
y4f<°\‘€°gt— ?@yl\c\(uﬁf'.

LAY
NANE



@Gm‘ &o

I Q\/ZIM

s PPENANE
VERSUS

thers s RESPONAENES)

, do hereby :a]ppoint and constitute,

Fazal Shah Moht

and plead in the abo

ffpand Advocate Supreme Court &. To act. appear

nentioried matter and to withdraw or compromise the

said matter or submit to arbitration any differences or dispute that shall arise

touching or in any manr
grant“receipts therefor
necessary to be done fo
said matter,

er relating to.the said matter and to receive money and
- and to do all other acts and things which may be
r the progress and the course of the prosecution of the

I. " To draft and sign files at necessary pleadings, applications, objections,
- affidavits or o;l‘ther documents as shall be deemed necessary and
advisable for the prosecution of the said matter at all its stages.

2. To employ anyiother Legal Practitioner, authorizing him to exercise the
power as conférred on the undersigned Advocate, wherever he may
think fit to do so.

AND | hereby agree to ratify whatever the Advocate or his substitute shall do

in the above matter. )
substitute responsible fq
absence from the Court
hereby agree that in the

also hereby agree not to hold the Advocate or his
r the result of the said matter in consequence of his
when the said matter is called up for hearing. | further
event for the whole or any part of the fee to be paid to

the Advocate remaining

matter. Received by me on __

ACCEPTED BY:

unpaid, he shall be entitled to withdraw from the above

CLIENT}s)
Cﬁé%f Nﬁ'
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FAZAL SHAH MOHWD

ADVOCATE,

SurremME COURT OF PAKISTAN,



mailto:fazalshahrn0hmand@qm3fl.com

