16.08.2022

Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional -Advocate General for the respondents

present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
come up for reply/comments as well as preliminary hearing on
13.10.2022 before S.B.

(Mian Muhammad)
Member (E)
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Order or other p;(')';:_e—:é‘dii_r‘lg's with sig—rTature of.judge

The appeal presented today by Mr. Fazal Shah Mohmad Advocate
may be entered in the Institution Register and put up to the Worthy

Chairman for proper order please.
REGISTRAR
v

This case is entrusted to Single Bench at Peshawar for preliminary

hearing to be put there on Oﬂgg z,2~°/.Notices be issued to appellant
and his counsel for the date fixed. Q.

CIHAIRMAN

Counsel for the appellant present.

Let pre-admission be issued to the respondents. To

come up for reply/preliminary hearing on 16.08.2022

before the S.B. , Q(

(Kalim Arshad Khan)
Chairman
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/ d BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
K PESHAWAR RS o
Lo grenr ND n Z/
Service Appeal No Q?;/ /2022 frime \_1;(8_,?
n osid .d.-%g—-&_/é(ézz/

Saleem Shah, Senior Clerk (BPS-14), Centre for Intellectual and
Physically Challenged Children Peshawar......cccecereeersesanee. Appeliant

VERSUS

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar. '

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKH\W/A SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

- edto-aayOn acceptance of this appeal, respondents may kindly be
" ] , ,directed to grant/allow the appellant Health Allowance at the

RoEieeral rate of one running basic pay with effect from the date of
N %0 Y > appointment with all back benefits.
Respectfully Submitted:-

1. That the appellant was appointed as Senior Clerk (BPS-14),
Centre for Intellectual and Physically Challenged Children
Peshawar on 29-07-2009 and is serving in the Special
Education Institution and teaching/providing special
education/training to special children and since appointment
he has performed his duties with honesty and full devotion
with spotless service career.



/

2. That after eighteenth Constitutional amendment, the

employees of Directorate General Special Education, of the
Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

. That the appellant being similarly placed, approached

respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay with effect from
the date of his appointment, vide departmental appeal which
has not been responded so far despite the lapse of the

statutory period of ninety days. (Copy of departmental
appeal is enclosed as Annexure E).

. That this action of the respondents of not allowing/granting

the appellant, Health Allowance equal to one running basic
pay with effect from the date of his appointment, is against
the law, facts and principles of justice on grounds inter-alia
as follows:-

GROUNDS:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the



judgments have been implemented, thus the same
point has been deiced by various foras, the appellant
such is also entitled to the same treatment.

D. That not granting the appeliant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and he is subjected to monetary loss illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal. . /
Dated:-20-06-2022 Appellant

Through ‘*’)\kZ-Q

Fazal Shah Mohmand
Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable

Tribunal. ) i

ADVOCATE

AFFIDAVIT

I, Saleem Shah, Senior Clerk (BPS-14), Centre for Intellectual and
Physically Challenged Children Peshawar, do hereby solemnly
affirm and declare on oath that the contents of this Appeal are
true and correct to the best of my knowledge and belief and
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" SYED RAI‘IOUI- HUSSAIN SHAH Ml‘Ml“' R:~ Wllh (lubuudblm.nl,,f-
_ appcnls are lhnt the Prime Mmlslcr of Pakistan npprovcd p.xymcnl ‘of 14 P allh o

~and the I‘mancc Division’ lellcd nom' cauon No.2(1 3)R-2/20! 1-777 uu.d ’

- 06. 02 2012 for grant of Hc'\llh AHOW'\ncc. cqual 1o onc.basxc pay of‘

running salary to the hcnllh personnel in the cmploymcnl of F cgicral
I

contcmponnus of‘ the appcllaxm in olhcr Govcrnment. Hospuals mclu' ir

L/, N2

Lo, d:c I© c.clcr.:l bcnu.c Tribunal, Isl:\m.\b.ld

Appeals No. 505 10 873, 757 to 793, 894 Lo ‘)l.\ 918-A, 9219 10
943. 998 101045, 1108 10 1179, 1224 to 12435, 1265 0 1325, 2327
10.2350, 2352 10 23688&2368-A, 2369 (o 2443, 2446 10 2484 &
2487 10 250!, ..bOb to ZDZO(R)CbZZOlG with M Ps.

Nusrat Tahir and others -
\’cr NUN

Scer clary, C‘.l)n( il Administr .n(-ou & D«..vdopuu.n( DlVlblOll.
Sccx Ll-ll ¥y l‘m.mcc Division and ACPR Isl.uu.lh.ul

Datc ofInstlluuon 04.04.2016, cic. |
Dutc of hearing @ 17.07.201%
Date of Judgment : 18.07.2017

. :
quérc:- . Syed R.ll'q'uc Hussain Shah, and- o . o |
- Sycd Mulhammad H'umd Mcmbcrs. SR {
) l’késcnl: ' Mr. Muhummad Anw'xr Mughal Advocmc (‘os‘ lhc ‘
\ appellants. - P
v " Syed: /ll-c-llusn'un Kurm. Assxsmnl Altorm,y

‘General for the respondents with M/s Arshad An'jum C i
Assistant Director, CA & DD, Naveed Akhter, Scetion . |

. Officér, Finance Division, Azhar Nadcem Av;m.f“- '
Assistant Accounts® Officer and Muh.unm.nd Ja bnr,
bu‘mr Amhlm AC:l’l\ as DLRs. 0 L1 -

TUDC‘MI‘NI‘

o

e shall decide the above mlcd appeils. The l'.xcl:. Uvmg rise lo lhc present

Allowancc to the msu(uuons prowdmg Health Scrvxccs in lhc year 2}012 o

Government in BPS Schcnu. w.el. 01.01.2012, in addition lo thc existi '

pay and nllow.mcu. in BPS schene, Hc.mh allowance had been pmd to, !

PIMS Federal, Gov( l‘ub clum.. CDA, ICT, Pakistan Railways .md I'u

Govcmmcm Scrvxcos llospnl.ll I«l.xmnba(l cte. but it was d .sc.onumu. :

the prc.scnl appcll.mls vide impugned orders dalcd 08.08. 2014 2'1.03.2 G
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©vide letter dated F303.2003 allowed Health Allowanee 10 all the unploycc.,\

-Services 1o the disabled and speciad th]dl‘ul withy c.l'h.cl from 01 Ol 2012
AGPR vide lelter dated 0.\ 08.2014 mluum.d the Dm.«.lm General, DGbL
.that I‘manc;. Dlvmon had.not provige budpet allocation lor the yv...ur 2014-

‘.,OIS for the sajy Allm\.mu:. hcnu.. the payment or smd Allowance be

, &ubscqucnll)' the Hinance Djvis sion alloated’ budgel for ihe said Allowancc A

letter . dated 08.08.2014 the  alfccied unployu:s filed Wrig I'cnlwl

-the followmg nanner: - i
Coxxx ‘ CoXxx . xxx
4. In e h"hl of the above, the instang pelition C

and 25.43 ”Ol(- 'lhc Su.n.l.xry, .C:lp'il:ll '/_\dminislr;-?f'wl & Dcvcldpmcul )
Division (¢ A.\I}D) vide lum d.nul 006.08.201 2 allowe. lealih Allowance

21 persannel or Discctonaie General of Special Fdue on (DGSL) nd .
the f\GP!\. !sl.unabad Started p.lym-' lhc said’ Allow:mcc i* ‘hese personne} -
with elfe lmm Ofe 2upn, Due 1o :h-.mmm.m\' aclic of \u..ru.lnr\'

CADD ihe cmployces ol DGSE started agitating llu. matter with him who .

of 16 ins(iulliun\' ol DGSE and allicd uhu..umn centkes, cle, in view.or

functions and the scrvices bung rendercd by them in pmvulmg Health

and the AGPR m.corduwh' \(.ll‘lLd paying the said .lllnw.uu.. o clu..m. The

Stopped by submlltmg the computer changes (h(’ﬂll[‘h concerned DDOs. B

but the CA&DD ; marked the budgcl and later on allocatcd the snmc to somlc
othcr nr&anv_.mon Being apgricved of': (opp.q,c ‘of the said Auow.mcc vid

No. 3,784/20!4 3. &58/’2(“4 .nnl 4007272014 whicl avere dnpusul of by th
llon® ble Islamabug High (._nml Islunabad vige m‘du dasted 17.09. 20]) in

alongwith the: connecteq petitions are converted into
representations deemed 1o be Pending before the leameg

. Seerctary CADD. The learned Sccrcnry CADD ‘shaj
affor: "an oppor(umly of hearing 1o an  authorized - Jror
representative of - ‘the pPetitioners and, thercafler pass a N I

" Speuking order. Iy s expected that the Seerets xry_shnll. . :
inter alia, takc into (‘onmdcr'mon T A Y

a) lhc .nﬁdqn'nl dated "6 2015 filed by the Su.x;cmry
Fi litange, durmg the rlorcndmgx before this Court;

b)) the Sy hat in some cases theé u....m. Allovnncc
was paid to the employces by ihe AGUR piis suam
o 0 diie approsal given by g CADD;- Y

) The .u]u\.sl midde by and op behall o “the,
Petitioniers that in the circumstances recovery of
‘the  Health Allowaice would cause  immensg
. hazdship: . aml

. .
d) Thc fact- that the pelitioncrs are cmployccs of
; d\.p.u‘nu.n(' and  endities under the:
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‘opportugity of hearing to the authorized rcpréscnlntivcs' ol “the

~" Constitution ot' the Islamic Republic of I’a};isl:‘m,A 1973 and

administrative controf of CADD and, therefore, the
Centitement or cligibility shall be tiken inlo
consideration in the  light of status  of  cach
. departiment or v.:nlil.y scp:\ralcly. ] i )
5. - In order lo meet “the ends of justice, it would be
1. recovery of the Health Allowance alrcady
loyces is recovered after a speaking ordcr luis
arned Scerctary. It is expected that the

“appropriatc tha
paid 1o thé cmp
becn passed by. the le

s " Scesctary CADD shall pass a spcaking order prefcrably withia
* 90-days.™ : :
’ XXN XXX

T NNN
The Seerctury CA&R after perusing the record and nlTovding the

allowing Health Allowance to the DGSE cmpiuycés unlawful, against -~

the rulcs, void ab initio @id dirccied the- AGPR lo recover the Said

Allowance from their salarics in‘casy installments.

20 - In this backdrop, lhc'nppcilnms filed the instant upp’c:\ls'
the following praver: - Yo A ‘ o

. “It is, therefore, most respectfully prayed that-the

. appellant being- entitlied to Health - Allowanee being

"covered under category of Health Personncl, the said
“order dated? 21,03.2016 by " respondent No.l  may

and recovery thereof from the -salarics of appellants, is
malafide, illegal, violative of -principles of locus
. pocnitentiac, unfair, unjust,” unrcasouable, arbitrary.
fancilul and. capricious, and that arc eatitled to receive
the same,. ffom the date it has been withdrawn and
stopped from payment.™ . Y

U3 508 ta STACS2010, etc. with M.,

" petitioncrs (now appellants) o 14.03.2016 p_:{sscd the order dntcc[' v

121.03.2016 and . declared the CA&DD's leiter dated 13.03.2016

thercfore, be set aside and it be declared that the action} /. . ¢
of respondent Mo in withdrawing the suid allowangy =+~ ’)!'_-

N P

with

R ey
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o me'e i gem e,

3. " The learncd ‘counsel ‘for the appellants azgued tha

_appellants ‘being Federal 'gOVcrnmc’m‘Scrvams' under Article 24
v . N t

{ covered
|

Scction 2 (b) of Civi! SJcrvanls Act, 1973.were entitled ito- all pay.

allowances prescribed by Federal Government for its cinrﬁé’ycl:s. Fhirt )

stated that -financial dixf:cclivq comtained. in Ministry ol Fihuhcc

No.2(13)R-2/2011 .dated 06.02.2012 was @mambiguots and ¢ "‘._.'_

stipulated admissibility ol Health - Allowance {o all health - person

} . H ; . L
cmployment of Federal Government in B3PS Scheine but duspite tl

the’ | :

0 of ] | ..
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aotification of the Finanee Division, the appellants were [deprived
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“fall umlt:r the 'lc.mx'xw of huhh pe1sonnel because health pcrsonncl mea
" a pcrson ‘ho hcld a post in .mv institute or organization dchvcnng scrw'
© in the health sector and mcludcd in Sc.hcduh.-l It was further submiued | tha

of cducation, training and rc.h:llnm.umn of disabled x.luldrcn :md persons

_sub_scqucmly dncnnlinucd afier: vcrlm..umn ol” umllcnn.n( in Trd«.r lo

brevent the mnusc of this allowance by non-cnmlcd personne

 said bcncﬁu. In “support of hjs u.rsnon. the learncd t.uunb(.l lor lhc
appcllnms referred 2 the judgmenty of FST daed 05.10.2015. 1) 01.20!0 _

18.05.2016 and 14.}2. 2010 p.l\\cd in Apps..'ll -No. 224([{)(:5/2'!0! S, 867 o
$72(R)Csr2013, 70 10 1187, 1y1sy (o 12510082015 & 381 1o
H05(R)CS/2016 and prayed for the same relier, The learned counsel
vchcnicnlly argucd . that the .uponduﬂ-[‘mnncu Division was blnwuu, hot -
-and cold in the same lm'.uh s, on the ¢ onc hand, it had adiiniged the clmm of

the appelians i ParR 9 o lm.u pasawise w.r:r.«::x sled i e Hen® ok.

_ Islamabay Migh Courl lslnmnbad while, on the ouu.r Iranel, they du.lmc.d
- the same ¢laim vide order daged 2! 03.2016. He contengled that the bcm.l' ¢
- once granted .'md acted upoy h.ul created vested right which could not bo. e

“wilhdraw umlmcr.m\'. in \'mlmlon of punc:plc of natural Justice, The

Adeanmed counsel lor the .-mnll.u\( l.nlly argucd that unpugnul orders- “werg

void ab- unuo. coram- nnn-yuhcc and’ having g <.|m.hly of faw “ax

wuhdrmv.:l / \Iupp.nl;t. or \.ulmy .unuqun.d to pum,-.lnm.m which could not

4 305 10 s.l(mcvzmr.. cle. wuhMl"-. !

be .nwardcxl without .ndnplmr the tue process of Law. prnvulul ululcr the ..
[N

(;ovumm.m Servants (1 Hn.-c:my mnd L)v.upluu:) Rules, 1973, - ' 5

9. . " The appc-:ls were rcsmcd by the rcspondv..ms H was shuﬁ

that the said :unow:m( 1c \\.us x.u( .ulnms:bh. o the appellants as lhcy dld n

lhc Health Allowancc was nllowcd provxs:oxmﬂv lo. the appettant; by e ‘
.AGPI\ on the -basis of- C/\DD Division's lotter dated 06.0s. 2012 bud
. Subscquently (hat Division m.nt a rct'crcncc lo the Finance vamon lo scck|’
its concurrence for adm:cs:buhl) of Health Allowrance which n.grcucd the|

Sdinc on 14.03.2013 on-the ground that lhcy were mvolvcd in lhc proccss

witly disabilitics and, hsucu. -.nuld not be dccl.lrcd ns health p'..rqonncl to|.

bccnmc entitled for (he suid .nlluw.mcc. The CADD on 13.03 20!3 in ity
communication (o AGPR «.mncu‘d sanction of the l’h.nllh /\Uownncu to -

DGSE cmployccs \\uhou( cu..cyrrcncx. of the Fi inancc Dmsn.n ang- &hc
AGPR - made provmonal ".n'mv.m 0 .the appcllants. which was

submmcd h\' rc<pondm' Nn 2 lll.ll health .lllowancc wWas granted.

'-\
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? s ‘ 5. 5650 STI(R)CS/2016. cte. with M.I%s,
P ' . .

:lppﬂ)‘"ill of the IMime Minister, through a summary, spcciﬁcd“y xllovgd for
three Federal Gow.;rnmcn: 'l-l'ospil(uls i.c. Pakistan ln_slilul_c of Medical
Scicnces, B.G. Poly¢linic and National lastitute of Rehabilitation Mecdicine,
« The Dircetoraic General of Special Educ:uinqn & Social Wellure, b’cigg an
L':(luc:m;mml bédy. dc;nl( will- the process of cducu‘lidn, Clraining  and
rchabilitation of disabled chx‘ldrén and persons with disabilitics, which was
carricd out by a mul(i-grofcssi&ml tcam ixicluding leachers, profcssimmls,
doc.lbrs. udnﬂlinli:.'u':;lurs,. ll‘l_l.lli:il(:l'l'-'l‘l_ and supportive / ancillary staft glid nat

fall :wi}.llin the ambit of health organization and could not be declared as

. _' *health pcrs\ouncl', fo get the .-;::id-.'u'lunv.:mcc. The respondent No.3 i

SIS We heard the leamed counsel for the parties and pérused the
record. ' ‘ :
6 “The: !n.-:_nllli alowanee cqual to anc basje Pay of running salary

was. granted to. the healp personnel in the employment. of Federal
-Government, in iy Scheme, with elfee from 01.01.2012, 1 wars minde

ddmissiblc 1o non-clinical cadres. In reply-to o query raiscd by AGPR vide

letter No.TM/18-6A/CSHP/HPS/201 1. 1211 86, dated 12.03.2012, e e
- Regulations Wing of the Finance Division vide U.0, No.l7.2(13)1(-2/201‘2--~‘>

172 dgtcd 27.03.2012 l'umishcd'dc'ﬁnilion of the health personne] by stating

- that *health Personnel® meant pcrsons who held a Post in any instjtyte or
- -Organization delivering services in (he health “seeror and -included

S_ch,cdul_c-l. but did not ,includc.pcrson who was op deputation 10 (e
Federal Governmeny from any Pr.ov‘i.ncc or-other authority and who was on.
contract, or on work chargcdb.nsis' or who was paid from ;:ontingcr;cicsi
‘The 5pboilants-arc ncilhcr,dcputa"iidnisls ii:om any Provinéc'o; bu:c._-'
authority nor have been cngaged on i:on(ract or on_wbrk'_éllarged b:asis;

They are also not-being paid fromc&nlihgcncics. On the conlrku’y, lhq" are

- civil servauls under seutioj. 2 (b) ol the Civil Servants Act, 1973 and urél ,
dclivcring,sqx‘viccs to ‘the disabled children ¢ persons, The bencficiarics /0
 sppellants comprised of Academic and Administrative Cadres, According !

to the definition Tumishc_d by the F?innncc Division vide their u.o, dau:.d;f'
27.03.2012 the appcllants- are entitled to health allowance, In puras-6 & 9+
under Facts of parawise comments filed before e Hon'bl¢ Islamabad.Higl, *
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| Cduri_. lslamgnbnd on h'ch.nll: ol S;.c.n.(nry Finance Dmswn in Wu( l’culmn ,
'N'o.4007.'201,d. it was calcrbncnﬂy ndmluul that i April; 2014 Mmmry ol

C;-\DD again submitted NIS/ l]Os commnmg a pmw.sxon ol Rs.100 mllhml '

a5 HPA “for DGSE for § inancial yc:u' "OM 15°, however, DEA u.hm.d o
endorse the NIS 7 BOs and roxu.fully deducted sin amount of R.t. 92,542 -
million of HPA, leaving Rs, 7.458 million for thc petitioncrs (now-f' :

appcllnnl..) L¢. 24 cimployuces wlw bclongcd {o medical prorcssxon and came -

under the ..cnlcna of. cnlulcmcn( of HPA, as. per DFA (LADD)

understanding. D.O. letter  dated 09,05, 2014 was issucd . by FA's

L Orgamzauon o AGPR for sloppagc of HPA to non-cnutlcd cmployccs and

it was dut) of AGPR o take action on: the said lc(tcr and " decide

cnmlcmcnl It ns pra)'cd that the pclition was _an .uhmmstmuw. iIssuc wuh .
CADD & DGsI:, therefore, the 19 m.mu. Division he ' c,\c.lu:lul from the list

-of respondents, Now' the lm:mcs. Dwmun h.l\ come up with difTerent

'_ stancl, It js Al .|Hmvul tu .lppmlmlc and reprobate. Nu logical rc.pl)' has

been submuu.d by (lu. respondents for dupnvmb the nppv.ll:mu. of their -

lcmumau. nghh A large pumber uf employecs of the F cdc.r.ll Govunmcnl

cumlnrl)' placed, are gcum;, the sald advantage, _Why, then, the .\ppdlau(s

be (h.pnvcd is not clear frons what, has been wuucn inthe commum bofore -,

“the Hon'ble Islamabay llu_,h (..oun Islamabag aud the Federal Scrvice
Tribunal:"‘This secms to be discriminatory treatment 'oﬂ'cnding Article 4 &
25 of the Consﬁlulion of Islamic _R:'g:publi&.:' of Pakislan,' 1973 l-urtlu.r the
appcllants have bccn dxrcucd by - JFe. spondent No.l to Tefungd the. paid
amount’ whnch is agamst the pxmc:plc. of locus pocnucnuac bccnusc the
lMon'ble Suprcmc Court of Pnklslnn has consxslcnlly licld that lhc bcm.ﬂ
‘once granied and acted upon crcalcd a vested right. whnch could not be
wuhdm\\'n umlatcnlly,‘ﬁm \'lohuon oF nntural Jusm.«.. It is an csnbhshcd
law that benefits Feeeive! I'oy a cn'xl scrv:m( CVuI under eroncoua mdu‘
passed by the compclcn( .mlhouly wuhnu( :my tault on “the ;mrl of uvnl
servant could not be recovered. cven - lhc benelicinl order w.ls
subsequently v withdrawn of wguﬁuf We are fortified (o take this \'u.\\' m

" the light of the Judgmcnl of Hon'blc Suprcmc Court of Pn.us(nn n.porlcd in"

PLD 1992 s¢c 207. chcc. to this extent, the impugned orders are .nox,

. lcgﬂlv smlmnnbh. and liable to be sct .mdt. B ' b

r * ’ L

A ' . We wnuld hkc. 19 make . an cmplnsns on the Judgmcms of] lhc"';f -
' I'nbunal in Appcals No. -’zam)csnoxs and'381 to 405(R)CS/‘016 da
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. . . ' i)

A u:.lO.ZOl: :ma M. l_.-Ulh whergin- the - controversy u..laluu, lo lluullh ,
Allowance has .|ln..1dv buen resolved: When confrunted w:lh the suid [acl, !5;
the respondenis have lailed to dcn‘)' the lact. As such, the, uclpn of tl)c:. )

" respondents :llppc;u's to be-inconsistem in the light of the aforementioned
! Jjudgments on account ol Aziicle 25 of the Constitution which guaranlccs K
: u]u.ll rights ,and  cqual pno(u.uon o(‘ law for cvu‘y cxlm.n To c.nsurc : }
u::xfomu;()', rulc of \.onsxsn.m.y must bt. applicd while consxdumg the casc
nl' the nppellimi, Sinee e Hhaithle Apes Conet vide s ‘mlrln\.ul n e . .
case reporicd as 1)96 b(..Ml{ lle ‘s alu:a(ly held that “rule. ol g,ood :

.+ govenne: duesands ihui the b\.n\.ﬁus ul the said decision be wm.ndt.gl lo -
vther civil’ servnts alsa, who m.ly not’ hx. p.u‘lu.; lo the litigation, msu..xd of’ ' '
compclhng them 10 approach thc. 'lubpn.xl or any other legal forum, Hcpcc' i)

' . the claim of the appcllants is rcquu-cd to be dccxdcd on' the same analogy / . {3
' 'pnncnplc as framed i in the cases ot‘ Dr. Farrukh Fiaz Lodhx and othcrs by the . e

‘ Tnbunal vide usJudgmcm dmcd 05 l() 2015 11.01.2016 and 14. l2.201p o o

K Ry L
. S. . F o:cgomg m vnc\v and 1ollowmg the rule of consxstcncy. lhc l ; i;a'

- impugned -orders d.uul 2 L03.2016 mul 25.03.2016 arc sct aside ;vnh j ’ '“'."A ' b.‘T
dln.cuon 1o the respondents to continue the Health Allowarice .xlrt.ndy ' ‘ [,
L.s.mu.d w the appelluits siee 2012, .lml (o relund all deduction m.ndc in* '_ o
compliancee \ulh the impugndid, unlu\ wulnu a periad ol uiig numxh hum :
the date the \--;-\' uwl’ llustlruwlu ix reveivaal in their office. Nince the main | ;
appeads have been accepted, ivise, Petitions are also ucccplcd. ! q. ; :

‘ S ' ' o o ol
Y- Judggent o apply all the titlied appeals mutatis mitandis, ,' iy g ', ,

A N H
10. There shall be no order as (o costs, - o . ' ‘
. . ancs shall bc m[ormcd acc.ordmgly - ’ ,' ' ,i;'ﬁ',.ﬁ,
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JX Rubinia Mahmood -Awan ete.
(OO\ , ‘Muhammad K.hu..hal Khan ctc

‘ Court Associato

* joes;1a08- 1170, 1220,

i

Y L ‘MR. JUSTICE MIAN SAGIB NISAR, HCJ
" MR. JUSTICE UMAR A‘IA BANDIAL.

1O 811 QI

.m 12631
:uomﬂmn ‘24531450 943822

e

'pe atc'J\ms u.Lmn) T

( G :
* [Ontappast form - ma Judgiéh Jdated /187, '10!1 1.1 5010 05{10.2015'of. rhe Eeclarsl ‘Service Urihunal,’

Wlanabad passed In Applll Nos565 o 873,757 tu 793,494-910,918-A,919: +942.998- 1005 lﬁOb ~A. 1000
15 377&“?.2352 -3300,2366+4,2369,2370, 2372-2443,24406-

a7 zw.am 4340«:3/4015.36‘1 072MCI/ 13 mm;m/ns

Federamm of Paklstan throudh Scu et.ary Capital Admmxstr:xtlon

and Development: vammn, _'
Islamahad otc. L

P

Nusrat Ta}nr ctc.

Miraj Gul ete.

Ejdz Ahmed and otherg
Firdous Begum-ete.. .,
Robina Qureshi ste. .~ -
Muharmmad Arshad etc.

- Shahbaz A,lchtar‘ Khaljd etc.

" Aftese Ahmedate, "
Taimoar Imran, Ali.Khan ete.
M'nhe;mmad Jabbar Khan etc,”
Shahid Igbal etc.
Mulammad Anwar ete,
‘Nalieed Kauear eter

" Iqbal ur Raehid ete:
Ghulam.Mustafa ete.
‘Mulchtar Ahmed' ete,

- Naccmn-Bushra Mahk cte,

Meena Rsad ete.
Muhammad Qayyum ete.

Mussarat Bibi-ete.

Muhammad Ghulam Durmm ctc

Muhammad, Mushm.q ete.

STED Qari Mulidmmad Almas ete.

Riaz, Akhmr ete. :
- Syed Zameer Haxder szvx ete.

Liagat Ali'cté.

;. Supreme Cour ot Pakmqwﬁhammad f\nf ete.”

Islnmubad

) Wasccm Huagain ctc
Kha.lrd Pcrvcz ete”

. Muhammad: Nazir nyam ctc. :
[Abdul Magjee; 5 :
.Muhammad y

\; ..

s

P Vm STY

lepaum ¢‘d :

.

- Ap.peunn t{a)

(in all cases)

AT N
(in C.A.1631/2C17)
{in C.A.1632/17)
{in C.A.1633/20Q17}~
*(in C.A.1634/2017)
{in C.A.1635/17)
\m C.A.1636/2017)
- fin €A 1637/2017)
i Hed
Tl CUA1639/2017)
(in C.A.1640/2017)
i C.A.1641/17)

“in C/A.1642/2017)
{in'C.A.1643/2017}
(i C.A.1644/17)

fin C.A.1645/2017),

A 1638720107

(iti C.A. 1640/20 7.

V(i CANBHT1T)
{in C.A. 104&’2017) .
{in C:A.1640/2017)

- {in'C.A.1653/17)

(m C.A.1651/2017)
(in C.A.1652/2017)

- {in C.A. 1653/ 17}

(in C.A.1654/2017)
(in C.A.1695/2017}
{in C.A, 1686/17)

(i C.A. 16577201 7)
{in C.A,1658/2017)

s (in CLA16589/17)
in CAL 1660/2017} i
- (in CLA. 1661/201’7)
(m ‘C.A1662/17) -

" (i C.A,1663/2017) -

fin C.A.1664/2017) -

(m CA 1665/17)
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Mumtaz Hussain ete.
Manzoor Ahmed etc. | -

" Mohsin Tanvir ete. .
. Jabbar Hussein etey’, ‘
Syed Manzar Hussain Ga.rdezx etc. .

Muhammad Saleem lCunbcr ete.-

" Abid Hussain cte.

Nawabzada etc.

. Muhamrnad Azccm-l{.han etc ]

Attaullah ete.

Syed WNazir Hussain Sha.h cte.
Muhammad Amir etc.

mrs. Mehmood Farzana
mMuhammad Anwar ur- Rahman ete.
Rufi ete. -

© mMumiaz Khan cte.:
- mrs. Rehana Ghaffar wte.

Azad Khan etc.

.. Shazia Bibi etc.

" ..Ch. Amjad Ali etc:

A
:Co L of Pa
is \amaha

. Miss Shahida, P'ar;eqn etel”

e[l .
¥ \
(/ locLs\Q Mra. Rahat Sultana ete.

Imran etc. .
Zahid Mehmood etc.
Zafeer Ahmed etc.

Arslan Iqbal etc.

Mrs. Syeda Khatoon ete.
Miss Zubaida Khatoon etc.
Mrs. Farida Rqﬁ ete.
Badar Munir Badar ete.

Azhar Mehmood etc.

Muhammad Daud ctc. '

-Shalfiq ete.

Javaid Rauf ete.

Liagat Ali etc.

Alkltar etc.

Shaukat Jan-et¢.
Abdul Karim etc.
Mubarik Ali:Satti-¢to.. .-
Mrs. Safia Kalboro ctc, * .

__Mrs. Sahleha Nasreen etd.
* Miss Shezia Nazir ete.
- Abdul Rashid Shah ete..

Mumtaz Gill etc. - |
mMuhemmad Farhan etc. .
Alludin ete. ) .
M. Sohail Khan etc. T
Syeda Sadaf Ali ete. ¥
M. Anwar etc.

Wrs. Shamim.Abid ete. .. | » '

% Maqsood ete.

Mrs, Sumira Yasm!cn )
Shahid M. Khamete. |
Miss Shazia Bibictc.
rs. Rulch-e-Afzal ctc.
M, Amir etc. ,-.' '
Mrs. Sumera Aziz ptc.-
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'(m C.A 1666/"017)
- (in C.A,1667/2017 ) coel
" (in C.AGBBYIT). - . o:

in €.A1671/17)., 5
“{in G ALBT2/2017) "
(m G
{in C;A.1674/17)

(i Cape1680)17) .o
- {in C.A/168172017) -~

{in C.A/169

©.7 +(in C.A.3688£17).
. - {in C.A, 1699/2017)

" (in C.A.1700/2017) - -

*linC: A 1701/17)-

' }’n Cx:1708720
“(in C.A1704/17).

L Hin.C, .
o (m C A. 1717[2017)

X "(mCAl?L’ZL;
i C.A.1722 17)

\7/}. .

(in C.A.1669/2017). .
{in C.AL670/2017)

i, 1673/2017)

(in C.A1675/2017) * .~ &
(in CAI6TE/201T) . i -
i C.ALGTTIT) . 5
{in C.A.167872017) '
{in-C:A.1679£2017). .

(in C.A.1682/2017). -
(in C.A.1683/17) RERPER
(in C.A.1684/2027] ' .
(in CA.1685/2017). -~ - » .
(in C.A.1686/17) -

(in C:A.168772017)
: (in CALGBBFR017) |
. {in C.A:1689{17). :

(ih C.ALB9072007% -+ .70, -
(in CATBIL/20LT) . i i L

(i C:A:1693/2017) -
(in C:A.1694,/2017)..-

- {in C.A.1695/17) -
" {in C.A: 1696(2017) :

{in CA: 16974208

02,/2017)

(infC,A.1705/2017)..
(in"C.A.1706/2017);

L (in CATTOTYIT).
“n C.A.1708/2017) T .
(n C.A..1709/2017) T
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. Asif Ah and others: . L
f Co Wajid Bashir ete. ¢, B
;; - Mra. Saming Zafareter, «

.

1 M MI'S. y
. ""Shabbir Nawez atei L
“x Zulfigar Ahmed others. |’

Mrs. Rashda Jabgen etc.” ¢

ee ' . ; . Mrs, Ngjma Khantim:etc. -

w0 Wirs Mah-e-Naz lsrar & othérs LR
: S "f-mc.A.W:m/Qom

. Zuhaida Khanum etc.
Mrs. Shabana Latif-ete.
Mrs. Zahida Naheed etc.

Miss Lala Rukh Qurshi etc e

. .Mrs Shemsun -N;isa‘apcx.ot_ners

i
b

, SR Mirs. Raheela Ambreen.ate- .
E M, Farzana Maspod ‘etG;.

Mrs. Kaneez Rubab: ete.

o ._Mrs«Asm'_Bask.ﬁd ete.
©2 7 rs, Tayyaba Qaiser.etc..

P Tahira Yasmeeri Ayaet. -
C Tauqee-rfAhmad and dthers
" Inayat Ullah _etc: ’
o . © . Byed-Arif Hiissain Shah etc..
T g Parveen AKRtar etc. .
. Mlih‘a.mmad"-"{dueaf cted, -
- Napreen Anjum Aya etc.
Muhammad ishaq e -
- pehar Mahriood; Ste. . .
o o . Abdul Ghafoor ete.: .
. . : . -Muhammaglas‘ay_-y;ad}hm.

r

P , Muhammad ,Salqer_;zvl(heiﬁ otc.

. Gul Shad etc.. -

sl 5' _ I - " "Josheph Raflg etc

. ZS}".cda'Sadal_‘;_,Mi“—cm., '

. Mrs, Mehnaz Ajmal ete.
Jeved Igbal etc. - :
‘Mrs. Rizwans Shalid cte.

b lauder Huseain’ eté. -

S . - Tahir pehmood etc. :
U TESTED.. Adusn BaBaréte, 1
- LY YTV Pervaiz Nadeem £1C.
' R Younas' el ‘
b ciate _Muhammad Younés etc.
ale’ . yormes Mpshid-ete,
5 " fiihammad Atlam €te-
™ ghoukat Mashid-ete.
. Ms! Yasmin Talira oic:
e Muha,xpmad'n.alm-ietc. o
T M R\%bipa' Anjum ete.

0 . Y

. cbuﬂ- (4

‘4 supreine Court ol Paklstal

g h

istamabad. 'y

~.- wMuhammad Bukhsh others . ..
Qamar Zahraotc. st / : . oo
oto. ¢ UV in C.ALT2BNAT) L

" ‘Ma. Raheela Haider-dnd o’d;_eté _

"Mi'a.j_Na.urecn’-l;qbai‘:anc_t;ot,l’qus- A
"y L Mrs. Shahbana Kagear etoy . -

Bl ~7 " ‘Muhammad Idress Qamar ete,

S i C.A1751/2017)

s (i C.A.1766/2017}-
S (in.CAL767/17) '

R YIRS

{in C.A.1723/2017} -
(in C.A.1724/2017)
(in C.A.1725/17)

(in. C.A.1726/2017)
tin C.A.LT27/2017) .

< C.A1726/2017)
" {in C.A.1730/2017)

¢ (iniC.A.1731/17)

i CuA, 1732/2017).

{in ©.A.1734/17)
(in C.A,1735/20 17)

_ (in C.A.LT36/2017)
(in C.A.1737/17) .
(in.C;.‘\.173B/2017)l” '

{in C.A. 1739/2017)
{in C.A.1740/17) R
'(inC.A.1741'/2017') e ot e
.,1(1&0.!\._1742/2017)4 " A A
lin C.A.1743]17) - e
" {in C.A.1744/2017)
“(in C.A.174542017) ) _
(in C.A.LTH6/1T). - » ' .
{in C.A;IM'//Qow) o _ ,
~(in C.A,1'r48/2017) o
{in C.A.1749/.17) ’ L
(in~«:.A.1'7so,/2017)

(in C.A.1752/17)
in C.A1753/2017)
{in CiALTS4 12017
{in C.AL7S5/ 1N
(in C.A.1756/20 17)
r_in~c-.A..175'7~/2917)

{in C.A.1758/ 17}
ia C.A.LT59/2037)
in C,A,l?60/_201’7}_

(i CAL7EL/LT)

fin C.ALTE2 2017 7
(in C.A. 1763/2047) &

(in €A 17584/17) - Lt
“{in C.A.ITGS/20LT) - '

L&

T (inCA1768/2017)
"R C.A.1769/201T} .
{in C.AATTO/LT} - ' o
(in-C.A.1'771/2017) '
iin C.A.I772/2017) .
Ain _C;A.17'73/ 17y
{ixi C.A, 1774/2017)
in C.A Y775 /20 17}
{in C.A1T76 /17
{in CA 177712037}
Jin CLALLTTRI201T)
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. ‘Waris Malik ete.

Ms. Nazming etc. . s

- Mg, Tasneem Patifna eto;

Muhamfrmd N:M.ed Arif K.he.n

etc.

Miss MNaz Tahir ete,

" Syed Sultan Shah etce .
* Mrs. Shagufta Bibi

Khawar Idrees ete.
trs. Naila Iqbal etc.
/\mlad Badshah ete.

Imran Anwar etc.:
Amjad Sohail ete.

- Asif mashid etc,
. Mrs. Nusrat Dastagir ete.

Mukhtar Ah_mfd etc, -
Basharat Masily etc.

Ali Rehman ete)

Munir Ahmed etc,
Muhammad Zardad etc.
Syed Ashial Ali etc. .
Mrs. Kausar Ayub etc

‘Malile Waheed Shahzad cu':.
. Ashiraf Mashid et

Mubammad Ajnial-ete:
irs.-Sheista Manazir etc.
Mumtaz Husseain ete.
Mre., Saimea Noreen ete.
Razzag Ahmed ete.
muhammad Ayub ete.
Fjaz Ahmed &gte.

Shah Muhammad ' Afiak etc. -

Mmunammed Javed ete,

.. wuhammad Asif etc:
. Muhamtad Kha.liq ate. -
-Wufise Hanif etc.

Qeri Zahid Mrhmood eto.
Asif-Amin ete.
Mrs. veronica ete.

Qari Mihammad S:dd:que etes '_

Syeda Saima’ Nasir ete. -

. Mrs, Huma ' Waseem -etc:

Wazheed ur Rehinan-ete. |

L ms. Jmtr'a Parveen éfc,

Ghulam Rasool'and others

" Tariq Khan etc.

Muzaffar Hu'a.aeun Rathore ﬂtc
Ms. Shahena Shahid- etc.
Muhuammead Khan-ete;:
Basharat Ali ete.

Shabbir Ahmed ete. ‘
Mra. Shamim Akhtar etc.

~ Tanveer Abmed cte.

S.v. Siraj etc. -
Zaohid Y¥ichmood ete,.
Mrs. Nadia Norcen etc.

* {in C.A. 1785/ ¥7)
in'C.A1786/2017)

lin C.ALTO0f2

“(in C.A.1809/17) -

" {in C.A.1811/2017)

... {in C.A18227201T) L
© - (R C.A1828/17) - T L
(i CA.1824/2007) 1 T

. {in CA; 184.8/2017)
_{in C.A.1829/17) -

(i-n C. A 1780/201

{in C.A, 1731/2017)

 GnCA.YTER/1T]. -
{in'C.A.17832017)-

{in C.A.1784/2017)

{in C.A.1787/2017)
7)

(in C.A.1788/17) °

(i C.A.17897201

{in C.A1791/17)

(i C.A1792/2017)., -

(in C.A.1793/2017) -
(in C.A.1794/17) .

T {in:C.A. 1795/20171
{in O.A.179672017)

(n CAITOT/IR = 5
fin C.A.1798/2017) o

. {in C.A. 1799 f2017)

{in C.A. 180'0/17) -

Nin GA1g01/20i7) . o
(in €.A.1802/2017)
- {inC.A.18037 17 -

{in C.A. 1804/2017)
fin C.A.1B05/2017) -

_ [in C.A.1806717F

(in C.A. 1807/2017} -
(in C.A.1808/2017).

{in. C.A. 1810/ 2017}

{in C.A.1812/17)
{in' C.A.1813/2017)
(in C,A.1814/2017)
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L t{in C.A,.1826120% 7 el
»(mCA1817]2017) Co ‘
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iln C:A,1819/2017)

(in' C.A, 1820/2017).

(in C.A.1821/17). -

(in C.A.1825/201
fin C.A1826/1
(m C.A. 182712017}

(in C.A. 1850/201’7]
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" lin C.A.5832717)
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- 8hahzad Nasir etc. .
Miss Rubina Ageel ete.
Irfan Ahnded etc: - 4
Kausar Afza ete.. . - -
Atif Rashid etc. .’ R
wat. Shamim Alchtar ete.
Babar Mchmourd eu..

. Ihean Ahmed ‘ete, - )
Mrs. Naghmana Ji abcm etc.
Qari Muhammad Abbas étc,

. o Noureen Kazmi etc. BERR
S Sajid Masih étc.

: : Mrs. Uzma Khatoon'etc,:
Abdul Manan eté, -
‘Harcon Rasheed e c.
. Sajid Mehmood etc. -
. Zeeshan ur Réhman etc. .
" Muhammad Saleh; etc

’.‘, .

n" s

Said Rehman ete.
. Muhammed Ashrgf etc
Guftar Ahmed ete. - .~
Shahid Rauf etc.,- .
Farrukh Saleem.eti -
. . Muhammad Irfan ete, |, .
: Muhammad Iqbal etg.- ‘
SRR Zia Ullah Asad ete. "
Falahat Shahid ete..
Mrs. Asghari Bano etc.
© Zia Alzal etc.
" Muhammad Refagatsete.
- Raflg Masih ete.,
Javed igbal etc.’ -
" “Muhammad Yameen.ete. -
M'st. Ishrat Masood etc, . .
- Zafarlgbal Bajwa'ete. -
. Khalil Ahmad Bajwa etc.
© Alam Zeb etc. C
L . Muhammad Iqbal ete. -
o . Tanveér Bawariéta: . .
' Ghulam Imran Haider et<.
Muhammad. Farid etc.
Chan Mehmood Sauad ete,
Nisar Ahmied gte. '
Aslam Shahzad ete. -
. Shaulat Ali ete.:

- Mtlhamma¢Aaxf ctc
Arif ‘Mehmood etc.
*Syed Rizwan Aljmed _ete.
Muhammad: Aglamn: etc..
Mazhdr Iqkal’ lﬂyam gte.

: Supreme Coulof PaklstanMunir Masih _ &tc, .
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M

. Shaukat Hayat otc.
Nazir Mehmood etc, -
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M., Nadia etc [N

Niser Ali - cte, -;'- ol R
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{in C.A.1848/2017)
(in €.A.1849/47)

. {in C.A.1850/2017) -
“(in C.A.1851/2017)
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-7 Muhammad Att1que ur Rehman : ‘ é aE
“ ete. - - , (1nCA811/2016 ; L 1 {
Respondents(s) ‘ , R
* For the Appellant( ) A Mr. Sa_]ld Ilyas Bhaltti, DA.(" ) S ' '
(in all cases] Syed Rifagat Hussair. Shah, AOR - o R
. C Ms. Saadia Kanwal, $.0 Fin. ‘ ‘ - p §
Mr. Abid Hussain Channa, S.0 Fin. L Y ;
Mr. Sajid Javed, ‘Asstt. Legal Fin. o -
Mr. Abdul Razzaq, AAO MEG - {
Rawalpmdl ' il
2 For the Respondent(s) In—person ¥ !
, o :
' - ' ¥ !
For the Respondent(s) --Mr Muhammad Ilyau Lodhi, ASC 40
(i C.A216/16] - , _Mallk Itaat Hussain Awan, AbC 0
Amicus Curiae: Mr. Muhammad Makhdoom Ah o :‘ i
' o .Khan, Sr. ASC i
Mr. Sikandar Bashir Mohma.nd ASC : ;
" Date of Hearing ~~ 17.01.2018. L
R o '
. JUDGMENT ) r " )
UMAR ATA BANDIAL, J— By leave of this Cowrt- i
gmnted on 23.02.2016, 0142016 and 19.12.2017 in. the
several connected appeala before us, the appellant Federal ’é l
R
" X o
Government challenges ‘the _]udvments delivered on coanon‘ a S
! i

quest_lons of fact and law’ by the learned Federal Service Tr1buqal

PCINT PRI S s
e rIrT L SETID

on 05 10 201‘5 11. Ol 2016 and 18.07. 20],7 The Judgments

nen gRiRe

unpugned in the connected appeals declare ‘the 1esponden‘r"
’-'5'-.’3 employees of dlfferent mstxtu‘nons functxomng under the
Dxrcctorate General of Spec1al Educatlon (“DGSE”) to be entltled"'

to payment of Health Allowance grantecl by the Federal

Gove'nment vide . its Ofﬁce Memoranda dated 04 02 2012 and
06.2.2012. Thcee Memoranda are 1ssued by the Fmance D1v1s1on

| (Regulatxons Wing) Govemment of Paklsfan pursuant to

/ : : approval granted by the Pr1me Mmlster under the . Qules of -

e

/ .
/ R
;Vhﬂg .~ Business,. 1978. It Would be useful to repzoduce the two




Y 'mt_emorahdé containing the terms and cénditibns for the grant of
.  Health vAllbwance to eligibléApe‘fsons: ,

- *Gevernment of Pakistan
) Finance Division
. . (Regulations Wing) . . ° : .
- F.No.2(13)R-2/2011 . ' Islamabad, the 04t Feb,2012

QFFICE MEMORANDUM.

* GRANT OF ADHOC ALLOWANCE EQUAL TO

- ONE_BASIC PAY AT THE INITIAL.OF THE

- SCALE TO THE HEALTH PERSONNEL IN 3PS
SCHEME. -~ . S

Subject:

. . The undersigned is directed to say that the

. Ordinance No.V1 of 2011 that sanctioned the Career Structure for

" Health Personnél SchHeme (CSHF) has lapsed on 26.12.2011. -
Accordingly, CSHP is no longer in the field and all health personnel -
have consequertly reverted to the BPS scheme. ‘In order to |
compensate health personnel for the loss of benefits sought under . .
CSHP while preserving their status.as Civil Servants, it lias been ‘

" decided by the Federal Government to grant'adhoc allowance equal
to one basic pay at the initial of the scale to the health personnel
in' the..employment of Federal Government, in' BPS scheme, with
effect from. 1% January, 2012, This will be in addition to their

. ‘existing pay/allowances in BPS Scheme.” ' o

i

2. ' ~ This Division's 'OM. No.2{13)R-2/2011-6¢8 dated’ 1.7‘*‘I
November, 2011 may be treated as withdxa_wn_'w.é:f:.26.-12.2011. .

8d/--" .
(M. Munir Sadiq)
Deputy Secretary (R-1)”

b

“Govérnment of Pakistan.
.Finance Division
(Regulations Wing) .

F.No.2(13)R-2/2011-777 - Islamabad, the 06t February,2012

OFFICE MEMORANDUM

GRANT OF ADHOC ALLOWANCE .EQUAL TO ONE.
BASIC PAY OF RUNNING SALARY T() THE HEALTH

Subject:”
.o _ . . _PERSONNELIN BPS SCHEME. - ' . -

L In continuation, of Finance; '~ Division’s O.M.
vao.F.2(13)R-2,/2011, giated’4.212012, it has »l?gen decided by the
Federal Government to grant benefit.of one basic pay of running . ~
salary as  Health Allowance to the. health personnel in the )
employment of Federal Government, in BPS scheme, with effsct

“"from 1st January, 2012. This will be in addition to their existing

" allowances in BPS Scheme. Also grant of stipend amounting to

~"Rs.50,000 per month to the postgraduate residents and Rs.24,000
per month for House Officers respectively wief, 1.7.2011 will

[

continue.
. osdf-
C (Manzoor Ali Khan) - - )
- Sr. Joint Secretary (Regulations)”.
) '(émphdsls su‘pplie.d)"v,. o
2. Learned Deputy Attqrriey General has contended -

that thc'Hcalth Allowance grénted by the F ede:altGovernméﬁt is-
available to health':pefsorinél in the employment of ‘the Federal

Government in.the BPS schenié at th'rec._hospitals "es'tébli_shcd in

_'—2[.’.
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Islamabad namely, Paklstan Insutute of Med1cal Smences .

(“PIMS”), .Federal Government Polychmc (“FGP”) and Natlonal

Instltutlon of Rehabilitation Med1c1nes (“NIRM”) The employees

. the Career Structule for Health Personnel Scheme OrdmanCe

~at these hospltals do not have a career structure in place after '

2011 (“Ordmance”) lapsed on 96 1. 2011 The Health Allowanceﬁ '

was accordmgly granted by the. Federal Government as.a form of‘.

042 2012 and 0622012 reproduced above that the Health

.'Allowance is granted to “health personnel” However, the

compos1t10n of the, category of employees that are ehg1ble for the

‘compensatlon It is clear from the two memoranda dated o

benef: t has not been prov1ded therem The respondents who are

several hundred m‘ -number are unrepreSentecl‘ by counsel‘ In'". -

view of the fact that a large number of employees are affected by:' '

the. mstant controversy, the Court has sought ass1stance from .

Mr. Muhammad Makhdoom Ali Khan Sr ASC and Mr. Slkandar::

Bashir Mohmand, ASC as -amicus cunae. in the “matter.

Mr. Sikahdar Bashir M'ohmand; 'ASC made able suhmissions

before the Court: that highlighte'd ,important facts and,

doCuments‘ on - record which simplified the- 'controversy

appr ec1ably

.‘3_. o It transplres that an Ofﬁce Memorandum dated

27 03.2012 by ‘the Flnance D1v1s1on (Regulatlons Wing)- clanfies

t_hat the term “health personnel” sed m the ‘above mentloned. E

memoranda bears the meamng glven to- thet expressmn 1nA

Sect10n 2(b) of the' Ordinance.’ ThlS def1n1t10n refers to the-

| serwce prov1ders who qua.hfy as health pers sonnel. A perusalpof

,' Schedule-l _shows that - five _categones of -setvice 'protriders' are -

-contents of ScheduleI to’ thc Ordmance Whlch fpeciﬁes the
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Classified as health p.ersonnel namely: Doctors Allied, Nurses,

Paramed1cs and Support The sermces spec1ﬁed under the

categones of Paramedlcs and Support mclude Teachers
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B Auo10v1sual Operators T echmmans, leranans, etc.
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4. ' The: adm1n1strat1ve Ministry o the health-
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" iristitutions of - the Feder"ll Government at Islamabad 1s the

o S TrATETIET

Ministry of Capltal.Administration and Development D1v1$1on A

“

' (“CADD”) It"ls an admitted fact that vide order ‘dated . o i

srsrTuT

13, 03 2013 the Mlmstry of CADD granted the health Allowance
' to the employees of the DGSE and its allied spec1al educatlon "

o centers/ instj'tunonsjmcludmg Nat_mnal Trust for 'the Dlsab:led

(“NTD”) and.the National Council for Rehabilitation of DiSabled o ol
'Persons (“NCRDP”) -The ‘ respondents .were . thereby-' o ‘ :E

j acknowledged as benef1c1anes of the said grant and were pald o o A ~ .";?

the Health Allowance w1th effect from 01.1.2012 unt11 e g
. o 5

27.10. 20 14, when the Finance D1v1s1on 1nformed the Accountant o ' ' l '

' General Palﬂstan Revenue (“AGPR”) that only health personnel S A_ :
Worklng in Federal Government hosp1tals and clinics: werev - | o i
qual1ﬁed to recelve the' : -H‘ealt_n Allovx -ance. - ',I‘he' AGPR Sl o
| 'correspondmgly 1nstructed the ‘DGSE ‘to st op payment of the B B "
said allowance to- its employees_.as no budget-allocation for'jthe o

R said emolument had been made in the financial year 2014--1.5.} '

5, " The dlsconttnuanon of their health Allowance was

tal{en to the Islamabad High Court by some of tbe respondents

V1de or der dated 17.9.20 15 the learned H1gh Court referred the’,
| 'd1spute to the Secretary CADD for passmg a speaklng order “

thereon, _ and till. then restramed recovery. cl past payments of :

/ . - the Health Allowance from the affected employees of DGSE and

alhed centers. The Sec1etary CADD heard the partles and by
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order dated 21.3.2016 rejected . the entitlement of  the .

TR

respondents to receive the said‘allowance. The principal ground -
" of his decision is that employees' of the DGSE were engaged in - i

“the process of educa’don trammg and rehab1l1tat10n of disabled -

ichﬂclren and therefore did not fall within the amb1t of a health
' 2 .
: organlzatmn The respondents successfully challenged the said ' [ i

.o1der before the learned Federal Serv1ce Tnbunal Wh1ch has, -

inter alia, by the mlpugned Judgment dated 18 07 2017 declared' '

s

* that the respondents are entltled to- Lhe grant of Healtb I ’

Allowance. | . |
6. 'j ‘ Leamed Deputy -.'A’ctorne;'}r G‘eneral‘..has ‘contende‘d
that after the lapse of the Ordmance that had prov1ded a career - __ . H
‘stmcture for the docto1s, nurses and paramedlcs workmg in o . | - ion

. PIMS FGP and NIRM, the Health Allowance was granted by the ‘ ' ' :

Pederal Government as compensahon to the sa1d health{'

'personnel He was, however unable ' A,to, show -any"

contemporaneous dlrectmn issued by the M1n1stry of CADD or -

R
PR A R s Bt - .
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the M1n1stry of F‘mance that restnctcd the grant of the Health |

v' Allowance to’ the claimed employees of the ‘three hospltals

spemﬁed by him. As already noted above, the’ defm1t10n of health

M SRTEITSTY ST,

personnel prov1ded in the Mmlstry I‘lnance Off1ce }
“' . Memorandum dated 27 3 2012 is W1de in scope and therefore. L
unhelpful to his plea. I L o o , f

7. .. "We  have exammed Lhe deﬁn1t1on of “health.

v
ST AT

' pe rsonnel” adopted by sald memorandum dated 27 3. 20 12 from ; '

B

Secmon 2(b) of the Ordmance Wthh is to the fo]lowmg effect:

oK

roo : R "health personnel” means a person who holds a post in any

vens

S

' institute or orgamzatxon dehvermg services in the health

sector and included m Schedule-l but does not include: | -

o
3
i

- ’ . 1) -2 person who 1s on deputation to the Federal -
_ / - L ' <Government from any Province or other authonty, : .. o

T

=TT s
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n) a person who is employed on contract, or ori. work . g /

cheu ged basis or who is p.nd from eontmgencxes .

8. - It is noted that the foregomg deﬁmtlon of health

personnel covers persons holdmg posts in any mst1tute or

' orgamzatron vvho are dehvc‘nng services in the health sector that
are mcluded in Schedulel to the Ordmance Learned Deputy
b Attorney General was’ unable to dlStll’lgUlSh the respondents,
who are employees of the DGSE ancl allied 1nst1tut10ns / centers, .
| 'NCRDP and NTD from the paramedlc and support stafft-
posmons that quahfy as health personnel accordmg~ to -

‘Schedule I to the Ordmance It is not- denled by the appellant_,l .

that edueatlon training and rehablhtatlon of chsabled persons

are services prov1ded in the health sector. These semces fall

within the terms of Schedule—I to. the Ordmanre and therefore _

... the prowders thereof quahfy as health personne]

“9, Accordmgly, not only do thv* respondents fall W1th1n-'

the category of persons who are, in terms of Fmance T)1v1s1on

Memora.nda dated 06 2.20 12 and 27 3. )012 ehgtble for grant of
tie Health Allowance but -their enutlernent has’ 1n fal ct been ‘
’ 'admltted by both the Mlmstry of CADD and Mxmstry of l*mance

In thlS 1espect the. aforementloned letter dated 13. 3 20 13 issued

by, the Mmistry of CADD is. referred Also the affidavit of the

" Secretary Finance, Government -of Palostan filed - in the
o Islamabad H1gh Court pursuant to that Court’s order dated'
: QO 3. 2015 passed in, Wr1t Petrtton No 4007 of 2014 spec1ﬁcally
4N7records that the proposal approved by the ane Muuster v1de ‘
Sumrnary dated 25. 1 2012 did not restrict. admlsmblln y of the:

Health Allowance to the personnel of the three hosprtals.

(idéntiﬁed by the,learned DAG) For that reason the F1nance )
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N . - D1v1s1on Memoranda dated 04 2 2012 and 6. 2 2012 made the

allowance avallable to all health personnel employed by the

- Federal Government in the BPS’ Scheme

10..- . .As'a result the sald alloxvance was pald to the T ‘ . .

health n‘personnel of the DGSE and its alhed~1nst1tutlons until’ S o
- 27.10. 2014 When the Fmance D1v151on 1nstructed ‘the AGPR to S - i
"t.conﬁne the grant of the allowance to employees of Federa.l L

.'Gove1nment hospltals and clinics. This instruction represents »

e

-J)

merelv a change of opmlon whrch is not occas1oned by an. L ' .
amendment in the terms of ehglbxhty for ‘the Health Allowance
R Therefore, as ‘thé Memoranda dated 04. 2 2012 06 2. 2012 and '
27 3. .JO 12 1ssued . by the Fmance D1v1510n Government of -
Pak1stan st111 hold ‘the ﬁeld in the1r orlgmal terms there is no
| mcrlt 1n the obJectmn by . the learned DAG to the entnlement of
;. the respondents to claum and 1'€CCIV€ the Health Allowance |
11 | ~ Asa seconda:y and also tenuous argument learnedu-
. Deputy Attorney ‘General contended that the l—leal_‘th AHOWance is a
granted under executi\re fiat -.without any statutory backmg
‘ | therefore the-same can be withdrawn by the Federal Governme,nt~ »
. at any t1me That is clearly a ﬂawed contenhon It is adnntted o
| that grant of: the Health Allowance and the terms of ehg1b1hty to .-
& ] © receive the same were determmed by the competent authonty,_’. L
' Mlmstr‘y of Flnance in accordance with Rules of Busmess of- the
Federal Governrnent The or1g1na1 terms of the sa1cl lawful grant
sl hold the ﬁeld These were’ acted upon and payment of the :

Hcalth AlloWance to the respondents has’ conferred ‘a vested i

' I‘lght uporn, them In such c1rcumstances, the executwe is barred -
by the rule of locus poenztentzae from un1laterally resc1nd1ng and ’

)
o
)/ - ret11ev1ng the beneﬁt avauled by 1ts rerlplents Reference is. made .
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The. Engmeer-m Ch1ef Branch vs. Jalaluddm (PLD 199_2,, SC. _

207). Therefore mthout a change of the terms of eligibi_l’itjr for

,thé Health Allbwahce eve'ri the prospective exclusion of the

1cspondents from rece1pt of the beneﬁt shaﬂ consutute arb1trary C

. and unlawful actlon

| 12. C In the curcumstances we do ﬁot ﬁnd cv.ny error or.
defect iﬁ_the__ 1mp‘ugned' Judgmen_ts of the l_earned Federal' Serv1ce:-.

) Tribunel, dated  05.10.2015, 1112016 and 18.7:2017.
'Cdnsequently, these -ap.peel'ls éfe .di.sr'm"ssed and the entitlefneht.
of employees of the DGSE alhed 1nst1tut1ons/centers, NCRDP

,_and NTD to-.recen/e the Health Allowance is afﬁr_med.
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2. { am to request that an implementation report of the Cabinet .

,.:‘r;-..% " GOVERNMENT OF KHYBER PAKHTURKHWA

B:J_ FaNG ESTABLISHMENT AND ADMN: DEPARTMENT
0 &;; . { CABINET WING ) s-
;ﬁ;—";:gé-,. .. No.SOC(EKAD}9-24/2019 N
T i Dated Peshawar the 28" October, 2019.
o he 287 0sRRREl o 5 e
The Secretary to Govt. of Khyber Pakhtunkhwa 22 -
Zakat, Ushr, Social Wellare, Special Education & Women ?

Department.

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL CABINET :

DATED 22.10.2019.

Dear Sir! :

- | am directed to forward herewith the following decision of the
:“:'xcgr.{ng nf Provineial Cabinet held on 27.10.2019 under the chairmanship of
Chief Minister, Khyber Pakhtunkhwa for implementation.

i AGENDAITEMNO, 16 | o 1
ORAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL

EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER
 PAKHTUNKHWA ' A

’ Decision of the Cabinet:
|

. N [ H . i
_ . The Cabinet approved Heaith Allowance to the devolved employees of ;
| Special Educatian Institutions at the rate of one running basic pay. i

; implementing Departmeht: Zakat, Ushr, Social Welfare, Special Education &)
) : ‘ Women Empowerment 1.

PR et o d——

dccisidn as required under Rule 25 (2} of the Khyber Pakhtunkhwa Government

Rules of Business, 1985 may kindly be furnished on top priority basis 10 the

Cabinet Section, Administration Department.
L4 .
Yours feithifully,
~ N

' MAD)
- SECTION OFFICER (CABINET)

ENDST.NO. & DATE EVEN. .
Copy to:-
2.8 to Secretary Administration Deparunent.
. PA to Additional Secretary {Cabinct) Administration Department.
PA to Deputy Secretary (Cahinet} Administration rimen
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S Ny, GOVERNMENT OF Kty BER ""‘"“T““ 3
N FINANCE DEPARTMENT 1WA

AREGULATION WING) '2
Daad Peshiwiz ihe 25-11.05,

No 61 Wﬁw W‘““mﬂ ol the Supreme Count of Pakistan Gl 4
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BETTER COPY OF THE PAGE NO:29

GOVERNMENT OF KHYBER PAKHTUNKHWA
- FINANCE DEPARTMENT

NOTIFICATION

No.ED(SOSR-11)8-8/2019, In pursuance of the Supreme Court of Pakistan Civil
Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of
one running basic pay to the devolved employees working in the Special
Education Institutions from the date of their devolution to Provincial Govt of

Khyber Pakhtunkhwa.

2. The above said allowance will be admissible only to the employees of

Special Education Institutions of Khyber Pakhtunkhwa devolved under 18"

Constitutional Amendment.

Secretary to Govt of Khyber Pakhtunkhwa
Finance Department

Endst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:

Accountant General, Khyber Pakhtunkhwa Peshawar

Principal Secretary to chief Minister Khyber Pakhtunkhwa.
_Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar

Secretary to Social Welfare, Social education & Women Empowerment

Deptt.

Director FMIU Finance Department Khyber Pakhtunkhwa.

PS to Minister Finance Khyber Pakhtunkhwa

PS to Secretary Finance Department Khyber Pakhtunkhwa

PS to Special Secretary Finance department Khyber Pakhtunkhwa
_ PA to Additional Secretary (Regulations) Finance Department
10.Master File

ol 2

© 0N O,

Section Officer
Finance Department (SR-l1)
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- .\ BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFARE AND WOMEN

_— 1

| ‘ =" EMPOWERMENT DEPARTMENT KHYBER PAKHTUNKHWA, PESHAWA
| | 5
ANCE

Subject : THROUGH PROPER CHANNEL, APPEAL FOR THE GRAI\iT OF HEALTH ALLO

Respectfully Submitted:- ‘

That | am serving under your kind control in the Special 1Education Institution- and
teaching/providing Special Education services/training to Special Children. It is
pertinent to mention that after eighteenth Constitutional arhendment the employees
of Directorate General Special Education of the Federal Govt: Department, have been
transfer/devolved to the Provincial Govt:, Special Education and such devolved
employees though serving under the same departmentfof the Govt: of Khyber
Pakhtunkhwa are allowed/granted Health Allowance equalito one running basic pay
w.e.f 01-01-2012 which has also been endorsed by the Hfonorable Federal Service
Tribunal as well as the Honorable Supreme Court vide its jlingements in Civil Appeal
No. 811/2016,. also approved by the Provincial Cabinet on 22-10-2019 and also

implemented.

Since the employees of devolved Institutions and | am performing the same duties in
the same Institutions, same department, having the same jbb description and cause,
being teaching/providing special Education/Training to spécial Children, therefore |
could not be treated discriminately more particularly with ?respect to my colleagues
and that too under the same administrative control. It is V\?/orth to mention that the
employees of devolved Institution have been allowed Health Allowance since 01-01-
2012 and even after the payment of arrears the same has been merged in their basic

pays.

It is therefore requested that | may kindly be allowed/granted Health Allowance
equivalent to one running basic Pay w.e.f 01-01-2012 on the analogy of the
employees of Special Education Institutions of Khyber Pakhtunkhwa with all back
benefits. ‘ '

Dated : Zép—Oa—Zogz ,
o i RL@WM Sl Shaly Semior clove B4
O\
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o VAKALATNAMA
o P BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR
“5“;4& No. . 2022 | @
%M %OJ}W B |ereeeueeressseesesesseesesseesssase st ssaseasasaasneneas Appellant
| VERSUS |
G—{D\) Li‘ & OHPEFS oo — Respondent(s)

| , do Fwereby appoint and constitute,

. - =

Fazal Shah Mohmand Advocate Supreme Court &. To act, appear
and plead in the above-mentioned matter and to withdraw or compromise the
said matter or submit to arbitration any differences or dispute that shall arise
touching or in any manner relating to the said matter and to receive money and
grant receipts thereforg and to do all other acts and things which may be
necessary to be done for the progress and the course of the prosecution of the
said matter.

1. To draft and sign files at rnecessary pleadings, applicatiohs, objections,
affidavits or other documents as shall be deemed necessary and
advisable for the prosecution of the said matter at all its stages.

2. To empioy any|other Legal Practitioner, authorizing him to exercise the
power as conferred on the undersigned Advocate, wherever he may
think fit to do so.

AND | hereby agree to ratify whatever the Advocate or his substitute shall do
in the” above matter. I|also hereby agree not to hold the Advocate or his
substitute responsible for the result of the said matter in consequence of his
absence from the Court|when the said matter is called up for hearing. | further
hereby agree that in the|event for the whole or any part of the fee to be paid to
the Advocate remaining junpaid, he shall be entitied to withdraw from the albove
matter. Received by me gn '

3

CLIENT(s)

ACCEPTED BY:

FAzAL SHAH MOHMAND
ADVOCATE, ;
SupreME COURT OF PAKISTAN,

OFFICE.-Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841
(Clerk) Cell# 03339214136

Email: - fazalshahmohmand®@gmail.com.
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