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16.08.2022

©13.10.2022 before S.B.

-

Learned counsel for the appellant present. Mr. Kabirullah

'.Khattak Additional Advocate - General for the-. respondents

| present

Reply/comments on behalf of respondents not submitted.

Learned Addltlonal Advocate General seeks time to contact the

frespondents for submission of reply/comments Ad]ourned To-

come up for reply/comments as well as preliminary hearing on

(Mian Muhammad) :
Member (E)



S.No.

lorm A
| FORM OF ORDER SHEET
| Court of ~
~ Case No.-_ /D‘} f/zozz

| Date oforder
proceedings

5 2|

24/06/2022 -

€?12

‘ 06“‘ July, 2022
S |

Order or other proceedmgs with s«gnature ofJudge

The appeal presented today by Mr. Fazal Shah Mohmad Advocate
may be entered in the Institution Register and put up to the Worthy

Ch'airn'ian for proper order please. -

~ This case is entrusted to Single Bénch at Peshawar for prelimi'nary

| hearing to be put there on é 7, ZL _.Notices be issued to appellant :

and his counsel for the date fixed.

REGISTRAR

Q,

CHAIRMAN

Counsel for the appellant present.

~Let pre-admission be issued to the'respondents. To

come up for reply/prehmmary hearmg on 16.08.2022

“before the S.B.

(Kalim Arshad Khan)

Chairman
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Hamayun KNan.. s ecccserssesrsessanne Appeliant
VERSUS
GOVE. and OtherS.. e icircercncrsemrrersenesmsesmcesmmnesnsseane Respondents
INDEX

S.No | Description of Documents Annexure | Pages

1. Service appeal with Affidavit 1-3

2. Copies of Judgments, Cabinet decision & | A, B, C & | 4-29

Notification D

3. Copy of departmental appeal E 30

4. Vakalat Nama 31
Pl

Dated:-20-06-2022 ppellant

Through \ Q

Fazal Shah Mohmand

Advocate,

Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841
Email:- fazalshahmohmand@gmail.com

Note:-

Spare Copies will be submitted after
the admission of Service Appeal

wAre

Advocate
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a; BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No (034 /2022

Hamayun Khan, Senior Clerk (BPS-14), Govt. Institute.for.,the,.

tukfiwa

Visually Impaired, Children (Boys) Peshawar............. Appellaiffice "rivunal
Biary No. AZZ_
VERSUS ‘
uutea.%.:é:ZQZZ/

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

PRAYER:-

| directed to grant/allow the appellant Health Allowance at the
Remistrar rate of one running basic pay w.e.f 01-01-2012 with all back
2 \§A > benefits.

Bﬁiw dto-day On acceptance of this appeal, respondents may kindly be

Respectfully Submitted:-

1. That the appellant was appointed as Junior Clerk (BPS-05) on
01-10-1991 and was later promoted as Senior Clerk (BPS-14)
dated 01-12-2021 and is serving in the Special Education
Institution and teaching/providing special education/training
to special children and since appointment he has performed

his duties with honesty and full devotion with spotless service
career.
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2. That after eighteenth Constitutional amendment, the

employees of Directorate General Special Education, of the
Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

. That the appellant being simﬂarly placed, approached

respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay w.e.f 01-01-2012,
vide departmental appeal which has not been responded so

far despite the lapse of the statutory period of ninety days.
(Copy of departmental appeal is enclosed as Annexure E).

. That this action of the respondents of not allowing/granting

the appellant, Health Allowance equal to one running basic
pay w.e.f 01-01-2012, is against the law, facts and principles
of justice on grounds inter-alia as follows:-

GROUNDS:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the
judgments have been implemented, thus the same
point has been deiced by various foras, the appellant
such is also entitled to the same treatment.




D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and he is subjected to monetary loss illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal.
(et
Dated:-20-06-2022 Appellant

Through M

Fazal Shah Mohmand

Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable

Tribunal. b \ E

ADVOCATE

AFFIDAVIT

I, Hamayun Khan, Senior Clerk (BPS-14), Govt. Institute for the
Visually Impaired, Children (Boys) Peshawar, do hereby solemnly
affirm and declare on oath that the contents of this Appeal are
true and correct to the best of my knowledge and belief and

nothing has been concealed from this honorable Tribunal. |

EPONENT
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P & J t -
sr\:? - Y?’ S Inthe F c.dc:.:l bcxvu.c Tribunal, Islamabad v
9' 'If : S /\ppl_.ll\ NO.S05 10 575, 757 to 793, 894 to ‘)lh 9l8 A, 921910
RV . 943,998 101045, 1108 w0 1179, 1224 to 1243, 1265 to 1325, 2327
Y o (0.2350, 2552 10 236802368-A, 2369 to 2443, 2446 10 2484 &
/ A o 2487 10 2501, 2508 10 2520(R)CS{2016 with M.DPs.

Nusrat Taliir and others -
\’c:r\'u\

Sceretary, C‘.un(.xl Admunst:.nt-on & D«_w.loi.mc.u( Division,
Scer- Ll.ll Yy l‘m.uuc Division and AGPR, 1sl: un.ll).ld

D.uc o('lnsmulxon : 04.04.2016, clc, .
Daitc oI'hcarmg : 17.07.2017
’ Datc ol'Judg,mcnt :18.07.2017

Before: Syed R.lﬁq'uc IIuaamn Shal, and-

o e Sycd Muhammad H'nmd Mcmbcrs.
. l’réscnl: Mr. Mulmmm.ld Anw.xr Mug,hnl Advocalc I'ox‘ the
\ appellants.-
» " Syed * Zil-c-Husnain Ka::ml. Assistant Altorncy

‘General for the respondents with M/s Arshad Anjum,:
Assistant Dircctor, CA & DD, Naveed Akhl.cr. Seetion .
Qfficér, Finance Diivision, Azhar Nadeem A vnn. g
. : Assizstanl Accomts Officer and Muh.umn.nd Ja bnr.
i} o : . Senior Audllm AGIRas D.-Rs. 7 » -

i F—
: A —

IUD(‘MX‘N"

SYED RAFIOUI' HUSSAIN SHAW, MFMIH' R:- WIlh (lu:. Umh,x!uunl

]
!

IR T Y . .

we shall decide the above mlcd -appeals. “The facts g,lvmg rise’lo thc present: i

appcals are llml the anc Mlmstcr of Pakistan’ appxovcd paymcm ‘of | Hl allh
Allowance to the msu(uuons provndmg Health Services in Uic year 012 .
-, ~and the Fi mancc Division issucd nouﬂcauon No.2(13)R-2/201 1777 nu.d - ‘
) ¢ 06 02 2012 for grant of Icalth Allowance, cqual to onclbasnc pa of ' A )1
_ " running salary to the hcnllh ‘personnc! in the cmploymcnl of Fe cra j‘i
R - _ ‘Governmient in BPS Schcnu. w.e.l. 01.01.2012, in addition lo lhcl: exi uus ’3
| . pay and 1llow.mcu in BI’S scheme, Health allowance had been pmd { i g
' comcmpor'mcs of the '1ppcllam:. in other Government. Hospltals mclu ‘ 3
PIMS, Federal, Govt. Paly clinie, CDA, ICT, Pukistan Railways ad F u i : !’;
. ' Govcmmcnl Scrwcos lloapxml l‘sl.mnbacl cte. but it was d .s(.onlmm_ ) .‘1
! : S : '_ the pruscnl appcll.mls vide impugned orders dalc(l 08.08.20 14, 21.03.2 16 i‘
C AYTRSTEY R
- —
- :'\.' - ‘ , - ‘ ‘ "c".c'";—j : . izunai - o !

ke N




10 24 personncl of l)ixi:c!«»l':xlu"C:'cui'r:ll ol Speeial Bdue on (DGSE) tnd

2015 for the said Allowungc‘

-the foﬂowing manner: - i

- : - X

LT 568 1 STIRICS2016, e, witle Mgy,

and 25.03.2016, The. Scerclary,  Capital /.\Elnl'iliislr:f';“vx & Development
Division ((.‘A&‘I‘N)) Vide leuer daied 06.05.2012 allowe. Mealth Allosvanee

lhe AGPR, lsl:u.n:;bnd..\'lnrlcd' pPaying (e said Allowance . -hese personne}

willh el from 0101 205, Due o discriminative uclicay, o Neerctury

CAKDD ihe cmployces of DGSE started agilating the matter with him vho

 vide leiter datcd 13.03.201 % allowed ealiy Allowanee to ail (he employees

of 16 instivitions of DGSE and allicd educition ceatkes, cte, in view.of

funciions and the services being renidered by them jn prbviding Flealth

-Services (o (he disabled and special children wig, effect from 01.01._2012

and the AGPR aceordingly started paying the said “llowanee 10 them, The

AGPR vide Jetter dated 08.08.2014 inl'uniu:d_ the Director .Gcncrnl;' DGSE.- B

-that Finanee Division had. o provided budgcl';nllncn(iun lor the year 201 4.

. hence, the Payment of said Allowance b

Sloppcd by subx;nitting.}hc computer cl'mngcs_ thraugh concerned 'DDO§.
Subscquently the Finance Division allocated budget for the said 'Aﬂo.w:mc,'c' c
but the CA&DD parked.the budget and iater on nliogalcd the s':imc_ o soiu'c
other Organjzation, Being apgricved ql's(dpp:igc of the said Allo\fv:xncc vid .-
letter . dateq: 68;08.201’4 the alfected cmployﬁcs filed Wit Petitiog
No.3784/2014, 38582014 and 40072014 which were disposed of by 1y,
l-lqn'l{lé Islamabad Hiph Cmu'_l_. Islamabug vide oﬁlcr (‘l'u‘lcd _l7.()9.2'015 i

NNX . " - : XNX
9. In U light of the above, the instan pelition
alongwith the. connected petitions are converted into
representations decmed (o be pending bctbrﬁ(hé'lu:lrnc('l .
. Seerctary CADD: The learned Scerelary CADD ‘shall .
'-aﬂ'ord_‘aq opportunity of hearing (0 “an authorized
representative of (e Petitiaacrs and, thercafier pass a
speaking order, Iy js Expected that (he Sccrcmry‘sha“.
inter alia, take into consideration: i

M the alfidavit dated 263,20 5 filed by the Sccreqry

Finance, during he pﬁ(‘occcdings belore this Couri; !
- U . . | B
b) the st that in seme cases the MHealtly Allowance,
was maid to the employees hy it AGIR Pirsuant
v e dle appraval ivenhy e CADD: oy
€) The reqiest made by and gy behalf o Ahe,
Petitioners that in the circumstances recavedy of
‘the Hcahh.Allnw.-mcc “would  cause immense

) hn.'d::hip:,.; aml :

. . . [
d) The fact. that the petitioners are criployces of
S STV TS dilTerent Sslepartimients and  oigiey ~hnder | the-
“te, \,‘ q‘ilta ) . : L
LW VY

X - - '.‘_',f . o ) . "."~}'. “' i

i
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v . ’6, 3 56510 5’/.'5(]()(:.\'/2()]0. ele. with M.I's,

administrative umuol ol CADD and, therelore, the

“entitlement  or  cligibility shall be o taken inta . o
consideration in  the  light of status  of cich }
department or Llllll} separately.

5. - In order to meet the ends of justice, |l would be
“appropriatc that. recovery of the Hecalth Allowance alrcady
paid 10'the cmployces is recover ed after a speaking order huis
been passed by the learned Scerctary.- It is expected that the

v Sccrctary CADD shall pass a speaking order prcfcrablv within - .
- 90- d'\)t .
| ONNN o . N - . XXX NNX

The bu.n.lm) ¢ A&l)l.) .lllu puu s llm u:x.uu' nnd nlTording the E

“apportugity of lu..uuu, oy llu. .mlhmm.d rcpresentatives ol lhc

" pelitioners (now uppu.ll.ml:-) un 14.03.2016 pussed the arder dn(u!
,21 03.2016 and .declarcd the CA&.DD:. lclu.r dated  13.03.2016

£ T

allowmg Health z\llo\v.mu. o the l)bbL uupluyc.u, unl.xw(ul .ab.un-.l ‘
the ‘rules, vond ab initio and dirccted the- AGPR to lccovm |ht. s.ud :

* Allowance from their salarics i m casy ms(allmcms. ' . . :
‘ b o)

t2) S this backdrop, lhc appcll'\ms filed lhc mstam appeals with E i
thc follov. ing prayer: - 4 . ;

) _ “It is, llu:n:forc..L most respectfully prayed llml the (- E

‘appcll:ml being: cntiticd to Health - Allowance being{ : ., : i

covercd under category of Health Personncl, the said [ "0 [ &

‘order  dated’, 21.03.2016 by * respondent No.1 mmy | 0T

therelore, be set aside and it be declared that the action.

of respandent Nood in withdrawing the suid sllovang’” St
and recovery thereof from the -salarics of appcll.mts, is i
malafide, 1llcg.xl violative of principles of locus{ I
. pocnitentiac, unfair, unjust,” unrcasonable, nrbxlnr)' R A R
Tancilul and. capricious. and that arc catitled o receivel 2 I
the same, . from the date it has: been wuhdrnwn amlf - np ]
sloppcd lrom payment.” . T R R | I
. . ; . . I
' ' A Y
3 ' 'Ihc lcarnc.d ‘counsel l‘or the appcllants argucd thal lhc""'J . :
_appellants bcmg Federal govcrmm.nl Scrvants under Article "40 of .
" Constitution of the Islamic chubhc of Pakistan, 1973 and covercd mdcr 1l "
Scction 2 (b) ot‘ vanl Scrvanls Act, 1973 were entitled : l.o all pay. “
allowances prc.s\.nbc.d by I u.dc.r.nl Gow.rmm.ul for its uuplnyc.s.s Fhrt ’
stated that - financial dlrccuvq conlmncd in Mlmalry of, Finunce ,l
No. 2(13)11-2/"011 datcd 06.02. 201’ was unambxguous nnd [ i
K i P
shpuhlcd 1dm|-.s|lnluy ol Health - Allowanee 1o .1ll hcallh pc.r.*.on v
cmplovmcm of’ FFederal Guvumm.nl in BPY bx.lu..m. lml spllc th L
nnulu..mun of the Im.nm.\. Dmsmn. the .lp[‘r\.”.ll\l\ wuc!dcpnvul :
HATM T B v
f%ﬁtz:’“\‘.':i-.‘;-?ﬁ ' . . I
;
i N N -
! : .
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Q

. said bcncﬁlﬁ. In suppont or hm u.rs:on llu. l-...lrn-.d L'Jlll‘bbl lor lhc

the Wpelianis in para § l.n.u ,,:\..nvxsc. VTH S :-.c:u\ filed o e Haan olt.

- the same claim vide mdu s m.d 2l 03.2016. e contengled that the beneli t

"a pcrson Who held a post in .mv institute or organization delivering scrvxcc.;'- o
*in the healiy Scctor and mcludcd in Schcduh.-l It was furiher subnuucd tha{"

.AGPI\ on the -basis ol C/\DD vamon s letter dalcd .06.08. 2012 buf’

- subsequently that Divisjon mu a reference (o the Finanee Division (o' scck|

of cducation, training and r(.hn!um.mnn nl‘ disabled Llllll'l‘cn and pm'-aons
witly disabilitics and, hv.ncu, unuld not be dcclnrcd ns hv.-\llh purﬁouncl to .

'Af" PR imade provmonal nx\'mcn. o the a;:pcllan(s. which Jwas
,.sub.sc.qucnlly dnconlimlcd afier \rcrllu..mml ol umllcnn.m m ordu‘ (o

. prevent the nmusc ol this a!lm\an\.c. by non-cnullcd personnel It was:

'42

appcllnms lcfcrr».d o the mdvnu.n(.. o' F8’ Cdated 05.10.2015. 11 01, "OIG _
18,05, 2016 and 14. 12.2010 p.t\.\cd in f\pp\.nl.' No. ""4{1{)Cb/2'2()l S, 867 o
b7’(R)CS/"Ol.:. -l 170 o Il\7 1189 (o I"Sl(l\)(.S.'EOIb & 381
405(R)CS/2016 and prayed for- the same velicf, The h.nmc«l c.oumc.l
vdmncnlly :xr[;ucd Ahat the Fespondent-Finance Division \\"'s blmvmg, lmt

-and cold in the same breath as. on th one h.md it had .nduu(u.d (lu. chum of

Islamabad Migh Courl lslnmabw while, on the othes Imnd, they du.hnu.l o

. once pranted and acted upon h.l(l uc.nlcd @ vested right \vlm.h could hot be -0t

\\uhdmwr. mla(cr.lll\'. in \'mlnnon of punc:plc of natural’ Jdustice, The
deamed counsel lor the appellang l.lslly argued thay nnpugm.(l orders- were -
void ab- mulo. cm.lm-urm-,mdncc and’ having ng \.mculy of Anw g )
wuhdr:n\.nl / stoppage or .-.nlmy .mmmuul to pmmlnnuu which could not
be awarded without .ndnplm,- the due Process of Law. provided’ umlcr UIL

e -
(:u\'c,rnmc.m Servants (1 l'm.--.my and i .uphm.) Rules, 1973.. S i N

4. 'lhc nppc'xls \\'cufc_ rcsis(cd"b'y the rcspon(‘lén.(s.:‘. iL,was s(.'l(c . . o

that lhc said .-unow:uuc \\.ns x.ul admissible to the appellants as lhcy d:d nj‘t
K

“fall umlcr the :lr.uu'u'z of hnhh peisonnel because hc.allh pcrwnncl meanyt .

lhc Hcalth Allowancc was nllowcd provxsnonallv to_the -‘lpp(.ll.lm" by Uxu’

NSNS Y S

its concurrence for adxzaxcsibﬁli,('); of Health Allowance whicl, ,rc'grcltca thef . '
same on 14,03,2013 on - the grognd that they were involved in the proccss

become entitled for the said .nlluw.mcc. The CADD on 13.03. 20!3 m its
commnmc.mon to AGPR conw cwd saaction of the lh.nuh Allo\vzmcc. lo:

DGSC cmployccs \\ulmu( cu..cPrrcncc. of the Finance Divisian| auc~ thc

submmcd ln' |c<pondc.u! No 2 lll.ll health .lll,mv:mcc Was granted vith the ..‘

J




9, 5 565 STIR)CS/A016. e, with M.Ps,
’ : . '

npprm.'ul ol the Prime Minislér through a summary, specilically moved for |
three I ederal Government Hosp:lals i.c. Pakistan Instituic of Medical
Scicaces, I, G Polyclinic and National lastituie of Rehabilitation Mcdicine.
JIhe Dxrcctomu. (:uu,rnl of Special Edm..llmn & Socn.xl Welfire, I)'ci:'ag an
cducational  body, dc,.\ll willi- the process of cducation, training and
n.hnbllu.mon of disabled children and persons wiih chqab:hucs; which was
carricd oul by a multi. 1rol'cs~.xonnl tcam mcludmg leachers, pro[cssmnah
douors. admini: slrstors, ministerial and | supportive / ancillary staft dxd nut
R w:lhm Lhc ambit of health oxgamz:mon and could not be declared as
*health pcrsonncl‘ lu uet the said .xllmv.mu. The respondent No.3 i,
~AGPRin s parawnsc comments subnuu.cd that the xdcnlncal cascs litled Dr,

Farkh F. Lodhi, ctc. vs Sccrczary Finance were stjj] pending before the

Hon'ble Suprcmc Court of Paklsmn

Cs We hcm'q the lcaméd counscl for tlie parties and pérused the
record, ‘
6. "Th;':-hcuuh .:How.mcx. (..qll.ll to onc basic nay of running s: ary

" was granted lo the hc.ll(h m.rwnm.l in the employment of Federat

Govu'nmcn(. in B .Sc..hum. wulx clrect Jrom 01,0) 2002, It was mmh.
admissible to non-ch.nc'xl cadres. -In reply-to a query raiscd by AGPR vide

letter  No. TM/lb 64/CSIIPIIU’5/20H -12/186, dated 12.03. 2012 thc
. chulauons Wing of the Finance Division vndv.. U.O. No.F, 2(13)1{-2/2012- - .

172 da(cd 27.03.2012 Iumlsln.d dt.f' inition of lhc health pcrsonncl by sl'\luu_,

* - that *healty personnel” .meant a pcrsons who held a Post in. any institute or

organization dclivcn’ng scrvices .i,n the hullh scelor “and - included in
Schcdulc-l but did not include. pcrson who was op deputation to the
Federal Govcmmcm from any PI'OVH‘ICL or other aulhonty and who was on
¢ontract, or on work chargcd bns:s or who was paid from contmgcncxcs

‘The appoﬂams are ncither (lcpu(auomsls lrom any Provmce or othcr‘

: authonty nor have been engaged on comnct or on work’ charged bnsxs.

Thcy arc also not being p'ud from conlmgt.ncu.s. On the conlrary, (hcy nre
cwnl servants under sectjoi. 2 (b) ofthe Civil Servanty Aclt, 1973 and ure,

dchvcrlng scrvices to the disabled chxldrcu / persons. The beneficiaries I -

' nppcllanls comprised of Academic nnd Admuus(nuvc Cadres. Accoxdmg

to the defi inition fumnhcd by the r‘mancc Division vide theijr u.o. dw.d‘
27 03. 2012 the appellants. are umtlcd o health allowance, In. puras-6 & 7

A _undcr Facts of parawise comments filed before the Hon'blc Islamabad- Higl, "

fn{\r,n';'\ﬂ ","‘ﬂ [’5 o : 4 :
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K 6 S65i0 snm)csr'ou( ete. wily M, P,

) T
Court, Islamabad on lu:h.-lli of Scerctary Figanee Division in Writ Petition’
N'o.4007.'2014 it was calcroncn“) admuu.d that in Apnl 2014 anuy of
C-\DD again submitted NI S / I]O-. cnn(’umng a prnvmxon ol R-..IOO million

.35 HPA “for DGSE for financial ymr 2014- 15 hmku. DEA refused (o -

cndorse the NIS 7 BOs and fouu.fully deducted sin amount of Rs.92.542 .
million of HPA, v lcaving Rs, 7.458 million for thc pcuuomn (now |
appellants) i.¢. 24 cmplo) ces who bclongcd to medical prorcssxon and came .
ﬁndcr the cmcna of cnutlcmcnl of HPA, as. m.r DI-A (LADD) _

undcrslandmg D0, fetter dalcd 09.05 2014 was. issucd by_ FA's

u \\as dux) of AGPR o take acuon on: lhc said lcucr and " dccide

cnlulcmcnt It was pra)-cd that the Petition was .an .ndmlms(r.luvn. issuc wﬂh .

CADD & DGsI:, therelore, lhu Fi m.mu. Division he c.\c.ludul frnm the list

-of respondents. Now' the Imancu. Dnv:smn h.as come up with chﬂcrcn(

ostand, I gy ot .|llnw¢.d tos .mpmlmlc and reprabate, | No logical rcply has

been submmud by the respondents for ds.prwmb the appellants of their -

lcmumah. rxghh A large number uf employees of (he l’cdu'.ll (:ovcmmcnl

cumlnrl)' placed, are gclum_, the said .IdV'mlngc. Why, then, the. -lppL“-'m(.S

be deprived, is not clear from. what. has bcen written in the' commt.m:. belore

“the Hon'blc Islamabad llu_,h Loml Islamabay | and the Federal Scrwcc '

‘ Tnbunal "This sceins to be dlscnmmatory trcatment oﬂcndmg Arlicle 4 &

25 of the Consluuuon of Islamic chubhc of Pakxslan, 1973. l-unlu.r llu.
appellants have bccn dlrcc.(cd b\' rcspondent No.l to refund the. paid
amount’ wluch is agamst the principlc of locus pocnilcnline bcchu'sc (hc
Hon'ble Suprcmc Court of Pakxslan has consxslcnlly bield that lhc bcm.ﬁl
once sranted and acted upon crcmcd a vested right. whxch could not be
wuhdrawn umhlcrally.( in \'lohlxon oF n-uural Jusllu- It is an csnbhshcd
law that benerig received hy a cn-:l .scrvml cvm under Ll‘l‘DllCOllb urdu'
p'xs.u.d by the compc(cnl autliority wulmul :ul)' fault on “the pnr& of uvnl

scivant could” not be n.cu\'cucd cvm i the benelicial- order \‘I'lb .

subscquently \\-uhdrawn or rectific c,d’ We are fortificd (o take this vu,w m~

""(hc light of the judgment of Hog' blc Suprcmc Court of Pakistan |cporlcd in”

.lcgall_\' suslamnblc and liable to be set .md(. S 5

PLD 1992 sc. 207, chcc. 1o this extent, the impugricd’ orders are nol

. 7.' S We would like 10 makc an cmplmsns on the judgments oflthe
N I‘nbunal in Appeals No. vz«mcsams and'381 1o -105(R)CS/"016 dated”

. LA
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: _\(,'_\' i\l A7IUOUSL01 6, cle. with l\l_.l’.\‘.

- s

| u.\.lO‘Ub and 4. IZ.ZDM wherein: the - wuuov«,-.\\ u.lnlm;, lo ll«..al(h

Allowance has .lhcud\' been rcxulvcd \\'lu.n confxumv.d wuh the sald fact,

the respondenis have failed . 10 dcn\' the fact. As suc.lx, the acuon of thc

. r‘.spnndcm.\ .:mu..m to be muon,xsluu in the light of the 'xlou.mc.nlxom.d

v. o Judgmient: 1o apply all e titled .lmu..ll\ mutatis mul.mdh.

10. " There shall be no ordcrns to costs.
1. . Panics shall be mformcd accordmgly -
i e ME"rﬂzE ‘
" ISLAMABAD o o R\
~18072017' B
sSaccd* ‘ -

judgments on account of .a\mch. 23 of the Constitution thoh guaranlccs 't

;qu.ll rights ,and  equal pnolu.uon of law for cvu'y cma.n To v..nsurc :
umfommy ‘rule of \.onusu.‘m.y n}u;l b." applicd while considering the case
F e appetloe, Sinee e Tl hile Apes Clonert vide s jatpment In the
c:m. reported as 1996 SCMR lle Thas nlu:atly hle that “rul¢. of z,ood
;,ov-.m.lm_;. du.n.uu.Ls thui the b\,m.ﬁ-s ol the ;.ud decision be ymuldq‘l lo

other civil servints also, who nx |y nut’ lu. partics lo the litigation, ms(t..ld ofl

' \.ompcllmg themto approach tht. 'lubpn.xl or any o(hur legal forum. Hcpcc'

the claim of the appcllnnts is rcqulrcd to bc dccxdcd on'the same analogy /

: pnncxplc as framed i m the cascs of' Dr. F nrrukh Fiaz Lodhx and others by thc

* Tribunal vide nsJudgmcnl daxcd 05 10 2015, 11.01 .2016 and 14.12. 201p

S. . l‘orcgomg in view and lollowmg the rule of consxstcncy. lhc ‘

- impugned -orders dated "'l 03.2016 .uul 25.03 201(» are sct aside mlh

dm.cuon ‘1o the n.spondcms to c.onunuc. the Healthh Allowarice dlrundy

)_.x.mu.d lu the appellunts sinee 2012, .md to refund all dc.dm.uon ‘made in *

~

u:mph.mu. wull the impugndid uulsl\ wnhm a periasd ol une mun(h fram
the daie the \n|l\ wi this Ju-l,-nwm i rey m\'\'sl in their office, Ninced the muin .

appeals ha\'c been .xu\:x.pu.d iMise. Petitions ure l.-o aceepled,
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;. Supreme Court of Pakmqﬂ'ulmmmad Anf ete.”

|

Yo MR TUBTICE MIAN SAQIB NISAR, FICJ '
MR JUSTICL UMAR A‘IA BANDIAL

ud:m 7«20"] th nom 05102015 of . rho churnl ‘Serviee Trihunal,

,Islminabag
. 1048;1108-1178.1324. 1 QS ma
g 'nmmmu mza $0,94862

"l

g.’!”ﬂ:’h?ﬂ”? 308,2908-4,236
.nso,mson imumu

’ On‘.apw-hrnvm th.dud mehte el
ssed It A pul Nusﬁs tb 873,757 ta" 793,894-940 916-3\.919 1943 spo mos mos A, 1000
09,2373
.u‘l nmnpm/u n-m;c-u 15

P ederation of Pakxstan through Scuctaxy Capxtal Admqutmnon

and Development. Dmsmn, -
Islamahad. etc. : '

R

N usrat ’l‘ahxr ctc
Miraj Gul etc.
. Bjaz Ahmed and others
« Firdous Begum-ete.. ., ‘ C
Robina Qureshi etc., - -
. Muharnmad Arshad etc.
- 'Shahbaz Ajchtar: Khahd ete.,
- Aft&ﬁﬁ’ﬁhmed 1 A
_ - Taimoor Imran All.Khan ctc
4. : anhsmmad Jabbar Khen etc,”
' Shahid Iqbal etc. - ,
f Muharamad Anwar ete, -
A ‘Naliced Kausar ete, =~
" Igbal ur Rashid ete:
Ghulam. Mustafa ets.
_Mulchtar Ahmed: etc, ~ 0
+ Nacema-Bushra Mahk ete,
. Meena Asadiete.’ .. N
- Muhammagd Qayyum etc. '
‘Rubina Mahmood-Awan ste.
Muhammad Khushal Khan ctc
~ Mussarat Bibi-ete.

. . Muhammnd Mushtaq ete.
A l STED .Qari Muliaminad Alinas ete,
~ : ‘Riaz Akhtar etg.” : ;
- Syed Zameer Hmdcr Rmn ete.

' CourtAssoclate  Liagat Ali'cté.

l;lamabld

"2': Lo

Wasccm ‘Huasain ete,
J{ha.ltd Pcrvcz ete”
Mihammad: Nazir nyam ctc :
. Ahdul’ Maje :
_.Muhammad' ﬂsﬁm.f etc,

¥'

o
r

VEJ\-SUH )

Muhammad Ghulam Durmni ctc .

Appall:m kfs}
(in all caacs)

(m iZ.A. 1631/2017)
{in C.A.1632/17)

S(in C.A.1635/17).
{in C.A.1636/2017)

¢ (i CLAI1637/2017)
oA, 163842017)
“{in C/A1639/2017)

(i C.A.1640/2017}
i C.A.1641/17)

“in C.A.1642/2017)

lin'C.A1643/2017)
(it C.A. L644/ 17}
{in C.A.1645/2017),
(i C.A, 1646/ 2017) -

i CANGFT/ 17)

" {in C.A. 164&‘/,’20‘7)

" fin CIA.1649/2017)

- {in/C.A.1650/17)
(in C.A.1651/2017}
{in C.A.1652/2017)

- {in C.A.1633/17)
{in C.A.1634/2017)
{in C.A.1655/2017)
{in C.A.1656/17)
{in: C.A.1657/2017)

_{in C.A.1658/2017]

s (in CLA,1659/17)

L fin CiA1660/2017)
T in CA, 1661/2017)

{in C.A.1662/17)

T (i C.AL1663/2017)

fin C.A.1664/2017)

i CA. 1665/17)

RNRE

. {in C.A1633/2017)<.
“fin C.A.1634/2017)
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Mumtaz Huseain eta, , -'(mcp. 1666/2017) . L H -
. ManzoorAhmed etc. - fin A I6677/2007) - .t o s T ,
mohsin Tanvir ete. 7 - , " (in C.AILBBBY1T). .- PR o I :
. Jabbar Hussein etcy . ¢ .. (inCA.1669/2017). - .. T g T T
. Syed Manzar Hussain Gnrdezn etc.-. {in €A T67O)2017) 0 L L A FE . o
~ Muhammad Saleem Kunber ete. “(in €.A167 117} ARt ‘ L o
Abid Hussain ete. - . {in G A.1672/2017) : o . W i
Nawahbzada ctc. (i G A T6TI/R017y < TS T o ! -
Muhamnmad Azccm-K.ha.n etc A(mCA 1674/17) T S o
Attaullah etc. {in C.AL1675/2017)- - . - o . . ST . S
- Syed Nazir Hussain Shah etc.. © (in C.A167672017) e L Lo o
Muheammad Amir etc. S (iR C.ALSTTILT) oL . o 4
Mrs. Mehmood Farzana ({in C.A. 16782017} - "i:, o L S
Muhammad Anwar ur Rahman ete. Ain C.A, 1679./2017)". : “ L I -
Rufi ete. - ‘(ln Cip-1680/17) - :, RO L . G o
Mumtaz Khan ete. (i C.A168172017) - ".‘.‘; e _ 1o i
* Mrs. Rehana Ghaffar etc.. (in-C.A.1682/2017). Ce : , : S
Azad Khan etc. {in C.A.1683/17) - . o T 12 e e
* . 3hazia Bibi etc. (mCA1684/2917) S o Ce ST
lmran &tc. . (in C;A.1685/2017). oL . A4 o '-;
Zahid Mehmood etc. (in C.A.1686/17) - : LT - . :
Zafeer Ahmed ete. - {in C:A.1687#2017) o : , ' |
_Arslan Iqbal etc. © (in C.A1688/2017) S ’ ] —
Mrs. Syeda Khatoon etc. . {in C.A:168%917). S S . g S
Miss Zubaida Khatoon etc, (in C.A. 1690/2017) R T B A
Mrs, Farida Refi cte. (in.C.#: 1)59&/2017) s .o : e
Badar Munir Badar ete. (in C.ALG9LLTY - i ke ' i S
Azhar Mehmood etc. - (i C.A, 169372017 .~ ‘ . B
. Muhammad Daud etc. (in C.A.F694/2Q17). - ;' A - L
-Shafiq ete. . ‘-(inCAIGQS/I'I) . - B R
Javaid Rauf ete. {inC.A 17) . oL AU S
" ..Ch. Amjad Al ete; . {in CA: foe . -y :
Liaqat Ali etc. ‘{in C.A.1698£17)." - - s . .
Akhtar etc. . (inC.A, 1699/2017) A B N
Shaukat Jan eté, " (in C.A.1700/2017) e _ '
Abdul Karim ctc. - {inCA. 1791/17] e . N .
Mubarik Ali:Satt- ¢to.. i ARG AT TOR[20L] el . I
Mrs. Safia Kalboro ete. o /2017): T o l - ?'
. Mrs. Sahleha Nasreen etc ] T e ot !
" Mise Shezia Nazir ete. AR b : (B !
Abdul Raghid Shah etc. ;o (igC. A. 1706/2017) ... ... . . e N i
Mumtaz Gill ete. - . (in C.A.T70TY17). Lol o o
mMuhammad Farhan etc. . “{ia C.A. 1705/2017) A N B
Aliudin ete. , ., . (BCAJZ09/2017). L .. To - SRR
. ) M. Schail Khan ete. L iR CARTION: T i S B I
© - Syeda Sadaf Ali etc. A '(mCA.l‘)'ll/QOl? ST SRR
TE STED m. Anwaretc. . - v {in iR ATLR L2017, Co . P
Vifig . - Miss Shahida, Parveq_n et t e (in C.AZ1713417). R e
A1 Nirs. Shamim Abid etc, ., .¢ - (in C.A1714/20% e ; ,
. un lsclate . Mrs. Rahat Sultana etc, " © linCA 1715[2917) - Dot : 3
o G ol ot PSR Magsdod ete, Tt Min C.A, 1T 16/ 17). e |
For e semanad  hirs, Sumira Yasmeen © 201“71 R S
Shahid M. Khaméte. |, 82017)."
) Miss Shazia Bibi ete.- - | Ain- CiA: 11T L
. Mrs. Rukh-e-A¥zal ctc. 5L »(in C.A t720/2017) . e
; M, Amir ete. ' " (in CAATRLY2017) ) oo .
Mrs. Sumera AziZ etc.~ (m C.A.l722;17)‘ . ST T
‘: 15 Lo . R - ,\‘ . . :
: s S
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. Asif Ali and others: . %
- Wajid Bashir ete. v, N
.. Mrs. Seming Zafarster.
o Muhammad Bukhsh others ..
. “Mrs. Qamar Zahra P
- aShabbir Nawoaz ete:
", Zulfiqar Abmed othiers. .’ A
. Mrs, Raghda Jabeen etci” TV
_ Mrs, Najma Khantim: etc. - )
pra, Mah-e-Nag lsvar & others -
Zuhaida Khanum'etc. .
Mics. Shabana Latif-ete.
Mrs. Zahida Naheed £te.

Miss Lala Rukh Qurshi ctc. o

Mrs. Raheela Ambreen atc.

-Mrg, Shams un Nisa @d.othérs"

Ms. Farzana Maspod €1G..
_ Mrs, Kanecz Rubab:ete. .
s, Raheela Haider dnd: others’
- .Mus,'-Asi-m'_Bashid etes "
Mrs, Tayyaba Qaiser ete..

-

s, Neureen lqbal and others:

' '.:»,3_4 > Mrs. sﬁahbmaAKausa@ ety .-

o "I‘ahitja“la:srnccﬁ' Ayaete. -
_Taugeer-Ahmad and othera
" inayat Ullah etc: ‘

‘Wuhammad ldrees Qarrer c{c‘. ot

Syed-Arif Hiissain Shah etc..
Parveen Akhtar-ctc.
s M\ihammad"-’Yduaaf. ctel,
Nasreen Anjum Aya etc:
. Muhammad Ishaq ¢

_ -nzhar Mahriood:€te. . ..

- ‘abdul Ghaftorete... .-

L Whmhmkdsayy&d}hm..;

" pMuhammad SaleemKhan etc.

- Gul Shad etc.. - ¥ ' L

Josheph Raflg etc. T

. [Syeda‘S‘adal}ﬁntct_a.A E IR
. Mrs, Mehnaz Ajimal ete.

- Javed Iqbal ete. - - ;
“Mrs. Rizwana Shahid cte.
“Mubammad Ajmalete.. -

. Igtider Husgaitr etc. -

© . Tahir Mehmood ete.

P\"TESTED "Adtia#{Bﬁﬁalf":éltc'. S .

¢ Pervaiz Wadeer £ic.
e psif Younas efcs .
. Muhammed Younas etc.
' {ames Mashid-etc,

S, ‘thammad Aslam €te. |
 ghigukat Mashid ote. .
. Ms! ‘,la,'smin’t'alimet,c,
Ve Muhau_:mad'.mdlamietc. L
o1 vigss Rubina Anjum ete.
PR L.

5.
-

L
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- : i
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7 {inCaA

in C.A.1728/2017} -
(i C.A.1724/2017)
(in C.A.1725/17) -
. (10.C.A.1726/2017)
o in C.A.1727/2017)

(in C.A. 1728/ 17
o i C.A.1726/2017)
" {in C.A.1730/20 17)
(iniC.A.1731/17)
! in'CiA. 1732/2017).
“in C.A.1733/2017)

7 {1n C.AL734/17)

(in C.A,1735 [2017)
(in C.A.1736/2017)
_fin C.l\,l'737/17) .
(in‘C;t\.1738,/201'/)‘ )
{in C.A.1739/2017)
(ih C.A.1740/17)
“{in C.A.1741/2017)
.}‘(in_G.A.,l742/20]’7)
{in C.A 1743/ 17)
" (in C.A. 1744 /’.’.0.17)
“fin C.A.174572017)
(in C.ALTHEJ1T) -
(in C.A.1747/2017)
. - (in C.A.1748/2017)
{in C.A.1749/17)
. (in'('.:.A.l'TSO ]2017) .
: .';_'.in’C.A.1751/20’17) -
(in.C.A.l‘."‘52,! 17
(in 2.A.1753/20 1'7)
in C.A.1754/20 17
s{in C.A:1755/17
{in C.A;1756/2017)
{in-C».A..1757/Q.Ql7)
- (i C.A1758/ 17
(i C.A.L759/2017)
{in C.A,1760/2017)
{in.C.A.L7E1 A
17E2/2007Y T
. in C.A.1763/2017) "
2 lia €A 1TEA)LT)
o im C.A.176G5/2017) -
s .(in‘CuA.176,6/2017},
= '(i;a.c,.t\.l"iﬁ'z/lv) ’
. (in C.-A.1768/201-7_) .
S {in C.A.l.769/2017')
tin C.ALTT0L1T) -
(in C.A.1771/2017)
in C.A.1772/2017) .
{in CALTTBILT)
i G, 1774/ 2017)
(in C.A1775/2017)
{in C.A.1776/17)
{in CAYTT7 12017}
i (LA LTTBI201T)
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Ms. Na.zmms;. etc., op.
Mg Tasneem F Fatitna eto,

ete.
Miss Naz Tahir etc,

* Syed Sultan Shah ete. .
" Mrs. Shagufta Bibi o

Chawar Idrees etc.

mrs. Naila Iqbal etc,

Amjad Badshah etc. -

‘Waris Malik etc.

lmran Anwar etc.

I\mjacl Sohail etc,
Asif Mashid ete,

. 'Mrs. Nusrat Dastagir ete. .

Mukhtar Ahmfd ete. «
Busharat Masihrete. . -
Ali Rehman ete!
Munir Ahmed cte,’
Muhammad’ Zardad etc.
Syed Ashtal Ali etc.
Mrs. Kausar Ayub etc
‘Malilc Waheed $hahzad etc
. Ashraf Macghid etc.
Muhammad Ajnial efc.
Mrs.-Shaista Manasir stc.
Mumtaz Hussein ete.
mrs. Saima Noreen etc.
Razzaq Ahmed ete!
muhamunad Ayub ete.
. Bjaz Ahmed ete.

Shah Muhamrad. Afzal ete,

pmuhanimed Javed ete.

. Muhdmmad Asif etc.
. muhamrmad Kha.hq ete,

Nufisg-Hanif ete. ...

Qari Zahid Mrhmoad ctb
Asif-Amin ete.

Mrs. veronica ete.

Qari Mithammad Sxddu]ue ete.

“ycda Saima Nasir ete, -

: Mrs. Hurda ' Waseem -etc:

Wahccd ur Rehiman-ete.

Ms. Saima Parveen etc. -

Ghulam Rasool'and others'

Tariq Khan etc.”

Muzaffar Hun airi Rathore atc

Ms. Shahena Shahid-etc.

Muhummad Khan-ete:

Basharat Ali ete.

[ ourt ol Pakistan y, .
iak muuad L. Tanveer ste

Shabbir Ahmed ete.
mMrs. Shaminy Alkkhtar ete.

 Tanveer Ahmed cte.

S.M. Sirgj etc.
Zahizd ¥ichmood ete,
Mrs. Nacha Noreen etc.

Muhammmd Naveed Arif Khah E
X . i’ c. A 178"’/ 177 .

“fin CLAST790/2017 )
{in C.A 1791/ 17)
S OA.1782/2017).,

“fin C.A.1809/17) -

fin C.A.1811/2017)

i CHRLEBISSLY),
{in C.A.18167R0EN) .
{in C.A.1817]2017) -

" lin C.A.1829/17) "

(in C. A 1780/201

{in CA.1781/2017)

(in C.A.178342017)--
{in C.A.1784/2017)

* (in'C.A.17857 12y

(inC.A1786/2017)
{in C.A.1787/2017)
{in C.A.1788/17)

(in. C.A.178972017)

(in C.A.1793/2017).
{in C.A.1794/17)

{in-C.A.1795/2017}
{in .A.179672017)" "

i Ga17o7/ 17y - .

fin C.A.1798/2017)

‘ {in C.A/1799/2017}

{in C.A.1800/ 17"

. {in C.A.1801/2017)

{in C. A.1802/2017I

© . {in'C.A.18031 YA -
i (m C.A. 1304/2017)

fin C.A.1805/2017) -

_ [in C.A.1806717)

{in C.A.1807/2017)
(in C.A.1808/2017).

{in. C.A. 180/ 201 %

{in C.A.1812/17)
{in' C.A. 1813/2017) .
{in C,A.1814/2017}

{in C.A.1818/17)° |, .
{in C.A, 1819/"017)
{in' C.A.1820/2017).

(in C.A.1821/17) -

.. (m CiA1822/2017)
© - i C.A1823/17)
in C.A.1824-/2017)

(in C.A.1825/2017) *
fin C.A. 1828/ 17)7
{in C,A. YEZT/2A1T)
{in CAL 1828/2017)

{in C.A.1830/2017) -

in C.A,1881/2017} .
lin C.A.1832/27) -

- {inCA. 1833/2017) .
- (mCA’IE$34/2017) . ;; ‘

. {in C.A:1835/17): '
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. Muhammad. Farid etc.

ﬁ,vhahzad Naaxr etc.

Miss Rubina: Agecl etc
Irfan Ahmed etc., -
Kausar Afza etc.. .

Atif Rashid etc.

Mat, Shamim Alchtar ete.
Babar Mehmowd! ea.. -
Ihsan Ahmed ‘ete.- & .

" Mrs, Naghrnaria Jabccn ete.

Qari Muhammad Abbns ctc
Noureen I azmi ete,
Sajid Masih etc: - .
Mrs, Uzma Kha.toon ‘etc, |
Abdul Manan eté, - ‘r',.
Hardon Rasheed & c:

Sajid Mehmood ete. .

. . Zeeshan ur Rehman ctc..

Muha.mmad Sa]eh -ete..
Said Rehman ctc,

. Muhammad Aehraf cté

Guftar Ahmed ete. . .~
Shahid Rauf etc,- S .
Farrukh Saleem.etc:

- Muhammad Irfan ete.

Muhammad fqbal etc. .
Zia- Ullah Asad etc.
Falahat Shahid etc..

Mtrs. Asghari Bano ctc.
Zia Alzal ete. :
Muhammad Rafagatiete.

- Raflg Masih ete.,

Javed Igbal ete. i
Muhammed Yameen.etc,

. Mst. Ishrat Masood etc. .

Zafar Igbal Bajwa'etc,

. Khalil Ahmad Bajwa etc.
Alath Zeb etc. ,
‘Muhammad-Iqbal et .

Tanveer Bawag: stas
Ghulam Imran Haxdcr et«. N
Chan Mehmood Saund ete,
Nizar Ahmed” ste.

Aslam Shahzad ete. -

Shaulkat Alj ete.:

Nigar Ali- ete, .

o Muhamma¢Asxf ctc

Artif Mehmood ete.

*Syed Rizwan Ahged ete.

Muhammad: Asm.m etc..
Mazhar Iqbal’ K.tyam ete.

.;tlpremo|.ou of PakistanMunir Masih etc,. .

Shaukat Hayat etc.

Nazir Mehmood. etc,
Syed-Akbar Husgain gte. -
-Syed Tahir. Hu&sam ete.
va., Nadia ete. v

B

{in C.A. 18.56/ 017)
i C.A.18387/2017)
[in C.A1838/17)
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Amicus Curiae:

17.0,1.2018.

. JUDGMENT

' : UMAR ATA BANDIAL J— By leave of Ahis Coult

granted on 23.02.2016, 0142016 and 12.12.2017 in the
| everal connected appeals before us, the appellant Federal
'Government challenges ‘the Judgments dehvered on common'

'questlons of fact and law by the leamed Federal Servme Tnbunal'

on 05 lO 2015, 11. Ol 2016 and 18 07. 2017 The Judgmen‘cs

E 1mpugned in the connected appeals declare ‘the respondenfl

employees of dlfferent nst1tut10ns funct1omng under the

' Dlrectorate General of Spec1al Educatlon (“DGSE”) to be en‘utled.

to payment of Health Allowance granted by the Federal .
| Government v1de its Off1ce Memoranda dated 04 02. 2012 and
1 06.2.2012. These Memoranda are 1ssued by the Fmance Division

| '(Regulamons ng) Govemment of Pakls‘ran pursuant to ,

o approval granted by the Pr1me Mmlster under the . 'Qules of a
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v mc?moranda containing the terms and conditions for the grant of a 2 [ '

T : ‘Health'Allbwance to eligible'pe;;_sons: P L ) .
Lo o B »YA'Gcwern;n'entAof_Fa}ds‘tyan ‘ ' o \/ R

Finance Division - . .o o S ; y
- {Regulations Wing) . ~ - - . - Cod ]
- . Islamabad, the 04th Feb,2012

. F.No.2(13)R-2/2011

OFFICE MEMORANDUM -

Subject: “ GRANT OF ADHOC ALLOWANCE EQUAL TO
" . - ONE_BASIC PAY.AT THE INITIAL OF THE
- SCALE TO THE HEALTH PERSONNEL IN 3PS
SCHEME. - o S

Aty T T g

' . The undersigned -is directed to say that the
Ordinance No.VI of 2011 that sanctioned the Career Structure for . 5 :
- Health Personneél Scheme (CSHP) has lapsed on 26.12.2011. - R .
Accordinigly, CSHP is no longer in the field and all health personnel - . . : d
have consequently reverted to the BPS scheme. In order to s 3 _ | - 0
compensate health pérsonnel for the loss of benefits sought under . . : . i
CSHP while preserving their status as Civil Servants, it has been - - Lo L ;
decided by the Federal Government to grant'adhoc allowance equal . ’ L !
to one basic pay at the initial of the scale to the health ‘personnel” . - : o
in’_the employment of Federal Government, in- BPS scheme, with - '
- ‘effect from.-1st January, 2012. This will be in addition to their . |
. ‘existing pay/allowances in BPS Scheme.’ ' R . S

T L e e W IL S A

2. _This.Division's OM No.2{13)R-2/2011-698 dated 17th
Now{embe;‘, 2011 may beé treated as withdrawn_'yv.é.'f._.2_6'.12.2011.

oosd/="
(M. Munir Sadiq)
Deputy Secretary (R-1)"

dedrde,

"Govérnmenf: of Pakistan. )
. Finance Division e . : :
(Regulations Wing) . . . : o ’ I”

F.No.2(13|R-2/2011-777° - Islamabad, the 06t February,2012
o OFF.ICEME1\/'IORA1\JDUM~ S ' T TR

sxame i

BASIC PAY OF RUNNING, SALARY TO THE HEALTH *

Subject-  GRANT OF ADHOC ALLOWANCE.EQUAL TO ONE.  *- R :
° PERSONNELIN BPS SCHEME. - = e bk

. o : In continuation. of Finance; " Division’s O.M. o i
. ) No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the R . T
’ Federal Government fo grant benefit .of one basic pay of running . ) P i
- salary as - Health Allowance to the health personnel in the
. employment of Federal Government, in BPS scheme, with effect
- from 1%t January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of étipend amounting to
'Rs.50,000 per month to the postgraduate residents and Rs.24,000
per month for House - Officers respectively w.e.f. 1.7.2011 will

continue. . ' S .

' : C : (Manzoor Ali Khan) - - :
Sr. Joint SecretaryA(Regulatioris)”

i '(émpﬁdsis suppziéd): o 7
2. Learned Deputy Attorney General has _con";e'ﬁded
that thc'Hgélth Allowance g_rahted by the FedexjalfGOVt:rnméﬁt is
‘available to health ‘pefSOﬁllél in the employment of the Federal

/ S (‘_}ovefrimvent'in‘the BPS schérﬁe at thfeqhospi“cals'estébli,shevd in |
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. Islamabad namely, Paklstan Institute of Med1cal Sc1ences.

T Fg iy ey e 2

o - (“PIMS”),‘ Federal Governmen-t Polyclinic .(“FGP”) and National

Insututxon of Rehabilitation MCdlClI’lCS (“NIRM”) The employees

B T ettsizomee:

- at these hosp1tals do not have a career structure in place’ after '

4the -Caree-r Struct‘ure -for»Health Personnel Scheme Ordinance

e

'2011 (“Ordmance”) lapsed on 26 1.2011. The Health Allowance

was accordmgly granted by the. Federal Government as.a form of

‘ccimpensatlon It 1s clear from the two memoranda dated

042 2012, and 0622012 reproduced above that the Health
.'Allowance -is g‘ranted‘ to “health personnel” Hovvever, ‘the

composiﬁon"o,.f‘ the, category of e_i'npl_oYees that are eligible forv'th_e" R

: beneﬁt has not been proxdded therein. The respondents who are
several hundred in number are unrepresented by counsel In"
view of the fact that a large number of employees are affeoted by o o

the 1nstant controversy, the Court has sought assmtance from . ,: ‘

Mr. Muhammad Makhdoom Ali Khan, Sr ASC and Mr. Sl_kandar

Bashlr Mohmand ASC as armcus curiaé. in the Inatte1.

e ST e e e

Mr. Sll;andar Bashir Mohmand, ‘ASC made able submissions - R | ] “

before the Court that highlighted 1mpor1ant facts and .

S S

documents  on -,'record' ‘which slmphﬁe_d the- controversy

appreciably
. 3 oo It transp1res that a_n Ofﬁce Memorandum dated
27 03 2012 by the Fmance Dms1on (Regulatlons Wing)-. clarifies
that-the term “health. personnel" used 1n the ‘above mentxoned '
'memoranda bears the meamng glven to that expressmn 1nl
Scctlon 2( b) of the Ordinance.’ ThlS deﬁmtlon refers to the-

.contents of Schedule-I" to thc Ordlnance Wthh speciﬁes the

% R ,‘ service prov1ders who quahfy as health pers onnel. A -perusal of

Schedule-I shows that five categones of serv1ce prov1ders are

R A o D R T T




) AL . - classxﬁed as health personnel .narnely Doctors, Alhed Nurses,” A ' : ' .
-\ - S Paramedms and Support The servrces spec1ﬁed under the @ ‘ P
catefrones of Paramedlcs and. Support mclude Teachers | | - R

' Aucuov1sual Ope_rators Techmmans L1brar1ans, etc. | | ;

;4._ | .' _ The admmlstratlve Mmlstry t'he" hea‘ltlt

'-_1nst1tut10ns of the Fecler'xl Government at Islamabad is the

Ministry Of Capital Administratron and Development ‘D1v1s1on.‘ o , o

o S .‘(“CADD”) It is an adrmtted fact that v1de order dated SR . ,
s S o N
i

- 13, 03 2013 the M1n1stry of CADD granted the health Allowance P ;

' to the employees of the DGSE and its alhed spec1al educahorr

centers/ 1nst1tut10ns mcludmg Nahonal Trust for ‘the Drsabled - . _ f

(“_NTD”) and the Nat10nal Counc11-‘ for Rehabxlltatlonl of Drsabled )

Persons (“NCRDP”) The respondents .We're :. thereby-,

o T s s e o orr T s e e

: acknowledged as beneﬁc1ar1es of the said grant and ‘were pald N

the Health Allowance w1th effect from 01.1. 2012 untll o |

¥
iy
)
L
;

27.10. 20 14, when the Fmance D1v1s10n mformed the Accountant

' Ge'neral Pakistan Revenue-(“AGPR”) that on'.ly health. personnel' o :.

TTa

workmcr in Federal Government hosplta.ls and _clinics were_ 3 Jl
» o g i
: quallﬁed rece1ve the -.H'ealtn : -Allowance- <The AGPR : . ‘ ~' ?
| .correspondmgly 1nstructed the DG?E to stop payment Qf the . N f» .
said allowance to 1ts employees,as no budget.allocatlon for “the o : E\x
w | said emolument had been made in the ﬁnancxal year 2014 15 | | | ' _
5, ' The dlscontlnuatmn of their Health Allowance “was I‘

tal<en to the Islamabad High Court by some of tl"e respondents -

i T ol .
"

V1de order dated 17. 9. 2015 the learned ngh Court referred the'

'd1spute to the Secretary CADD for passmg a speaklng order‘ _ SR

- thereon, and till then restramed recovery of past payments of

the Health Allowance from the affected employees of DGSE and'

7’14/ . ' alhed centers. The Secretary CADD heard the part1es and by

TS xi,&lﬁﬂmlu»w i

bem r Cous .
t cupremc uot.--,_::'.-.. zian -
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order' dated 21.3.2016 rejected -- the entitlement ‘.Aof ' the/
_ .respondents to recelve the sald allowance “The pnncrpal ground ‘
" of his decrs1on is that employees of the DGoE ‘were engaged mv’
“the pr ocess of . educahon tralnmg and rehab1htat10n of dlsabled -
;'_chlldren and therefore did not fall within the amb1t of a health
- orga.mzatmn 'I‘he respondents successfully challenged the saud .
order before the learned Federal Serv1ce Tnbunal Wthh has,
inter alia, by the 1mpugned Judgment dated 18 07 2017 declared': .

- that the respondents are enutled to- the grant of Healtb

_ Allowance.

6. - : Learned Deputy ,Attorney General.,lhas contended -

that after thef lapse of | the 'Ordi'nance‘that had provided a career

stzucture for the doctors nurses and paramedlcs workmg in

. PIMS, FGP and NIRM, the I—Iealth Allowance was granted by the .

Pederal Government as compensatlon to the sald health{ '

personnel He Was however unable ' :to‘ show -any' '
contemporaneous dlrectlon issued bv the Mzmstry rf CADD 0r -
the M1n1stry of Fmance that restncted the grant ‘o1 the Health '

'- Allowanc’e to the clalrned employees of the three hosp1tals '

spemﬁed by him. As already noted above, t_he deﬁruuon of health

. personnel prov1ded in the Mmlstry of Fmance Offlce'

Memorandum dated 27. 3 2012 is- W1de in scope and therefore

unhelpful to h1s plea _ .
7. - ‘We. have exarmned |he de’ﬁnition':ofg “health. '

personnel” adopted by saud memorandum dated 27 3. 2012 from .

SLCUOH 2(b) of the Ordmance Wthh is to the followmg effect

“b}) "health personnel" means a person who holds a post i any
'.mstltute or orgamzatxon dehvermg semces m the health
sector and included i in Schedule 1, but does not include: -

: A,1] a person who 1s on deputation to the Federal ‘

I Govemment from any Province or other authonity; - -

oddnurs 1
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el

" In this resp

Secretary Finance,

E 20 3. 2015 passed in, Wnt Petltton No 4007 of 20 14 spec1ﬁc

: 1ecords that the proposal approved by the ane

ij) ;2 person who is employed on. confract, or ori work :
g /

) chsu ged basis or who is pa_\d from contmgencxes

8. = lItis noted. that the foregomg deﬁmtmn ~of health

personnel covers persons holding posts in any 1nst1tute or

4 organlzatlon Who are dehvcnng services in the health sector that
| are mcluded in Schedulel to the Ordma:nce Lea.rned Deputy
. Attorney General»_was unable to d1stmg-ulsh' the resp_ond_ents,
: ‘W’hO are er_nploye'es of the DGSE and allied lnstitutionsl/‘centers,'_ ,"

| 'NCRDPI and '-NTD- “from the paramedic and support staff -
posmons that quahfy as health personnel accordmg to -
Schedule I to the Ordmance It is not: demed by the appellant | .
' that edueatlon training and rehab1htatlon of d1sabled person
are services, prowded in the health sector. These serv1ces fall '
- within the terms of Schedulel to the Ordman(*e and therefore ‘

i ‘the prowders thereof qualify as health personnel

9. Accordmgly, not only do the respondents fall w1th1n :

the category of persons who are, in terms of Finance Division

Memoranda dated 06.2. 2012 and 27 3.2012, ehgtble for grant of 4

tiie Health Allowance but their entltlement has in fact been

' adm1tted by both the M1n1stry of CADD and Mm1stry of Flnance

by, the Mrmstry of CADD is referred Also the aff1dav1t of‘ the

h- Court pursuant to that Courts order dated

ally

lslamabad H1g

Summary dated 25 1 2012 did not restrict. admlss1b1.1ty of the

the personnel of the three hosp1tals

Health Allowance to

» (1dent1ﬁed by the learncd DAG) For that reason the F1nance

ect the aforementmned letter dated 13. 3 20 i3 issued

Government -of Pakistan filed  in the :

Muuster v1de '

S )
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' D1v1s1on Memoranda dated 04, 2 2012 and 6 2. 2012 made tl’lex'.
g allowance ava_llable to all health personnel employed by thev
' Federal Govemment in the BPS Scheme ‘
10. .' .. As’ a result the sald alloWancelwas pa.td to the .

health personnel of the DGSE -and 1ts alhed 1nst1tutrons until’ |

27. 10 2014 when the Fmance DlVlSlOI’l 1nstructed the AGPR to

- confine the grant of the allowance to employees of Federa.[ -
'Government hospltals and clinics. ThlS 1nstruct10n represents

merely a change of . opmlon wh1ch is not occas1oned by an‘

amendment in the terms of el1g1b1hty for ‘the Health Allowance

' Therefore, as the Memoranda ¢ dated 04.2.2012, 06.2. 2012 and

27 3. 20 12 1ssued by the Finance - D1v1s1on (_}_overnment of -
Pakistan still hold ‘the ﬁeld in the1r ongl‘rial terrns, therel is no” L
mcnt in the Ob_]CCthl‘l by . the learned DAG to the entltlement of .
: the respondents to claun and receive the Health Allovvance |
ll. . ~ Asa secondary and also tenuous argument learned_.
‘ Deputy Attorney Gerneral contended that the ]-Iealth Allowance is
granted under executive fiat . w1thout any statutory backmg ,v

_ therefore the same can be \mthdrawn by the Federal Government -

. at any t1me That is clearly a ﬂawed contentwn It is adrmtted.': 5
| that grant of; the Health Allowance and the terms of ehglblllty to
' receive the same were determmed by the competent authonty,_‘,: L

' Mlntstry of Flnance in accordance w1th Rules of Bus1ness of the
E Federal Government The or1g1nal terms of the sald lawful grant
| still hold the ﬁeld These were: acted ‘upon - and payment of the :
Health Allowance to the respondents has’ com”erred a vested '
| 'lnght upon. them. In such c1rcumstances, the executlve is barred"'!
- by the rule of locus poenztentzae from umlaterally rescmdmg and

retnevmg the benef1t avalled by 1ts rer1p1ents Reference is. made .
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\\.-, : ' ) ’ . - ;‘

to Pak1stan throu;zh the Secretary, Mnnstrv of Fmance vs.

. . Muhammad Hnnayatull.;,h Faruklu (PLD 1969 SC 407) a.ndA,
The. Engmeer -in- Ch1ef Branch vs. Jalaluddm (PLD 1992 SC
207) Therefom mthout chance of the terms of ehg1b1hty for |

- . the Health Allowance even. thée prospectxvc cxclusmn of the '

- 1(’spondents from recclpt of the beneﬁt shall consﬁtu’ce arbxtrary
. and unlavv:ful actmn |
.’ 12, - In the mrcumstances, _we do ﬁoi ﬁnd dny érror or
defect in the 1mpugned Judgments of the leaxnc-:d Federal Servme )
h Trlbunall' dated , 05.10_.2015, , 11.1.2016 : and 18.7.2017; . ' L g

v'Cc.msequently, thesc.'appeais. ai'e dismisséd and the entitlemeﬁt A i

of L,mployees of the DGSE alhed 1nst1tut10ns/ centers NCRDP _

,and NTD to I'CCCLVC the Health A]lowance is afﬁr_med.

‘. Sd/-jllzan Saqzb Nusar C’J ;
Sd/~ Uniar Ata Bandzal o '

. Sd/ - 'Ijq.z,yl,Ahaan, b 4 _

i t épm’ved for reporting.
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” *;—% " GOVERNMENT OF KHYBER PARHTUNKHWA

. t:j,;» N ESTABLISHMENT AND ADMN: DEPARTMENT
gﬁg , { CABINET WING )
gl  No.SOC(EKAD)9-24/2019
. e Dated Peshawar the 28 October , 2019,
- 8" Qetober S22

’_l‘,he Secretary to Govt. of Khyber Pakhtunkhwa
Zakat, Ushr, Social Wellare, Special Education & Women
Department. '

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL CABINET

ATARLSIS M e

Dear Sir! . : . '

- | am directed to forward herewith the following decision of the
x}ncgr.{ng Qf Provincial Cabinet held on 9.10.2019 under the chairmanship of
Chief Minister, Khyber Pakhtunkhwa for implementation.

i AGENDA ITEM NO. 16 . . ) p
ORAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL |

EDUGATION WP NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER .
 PAKHTUNKHWA : .

’ Decision of the Cabinet:
i

U VS—

|

. ‘ The Cabinet approved Health Aliowance to the devolved employeeé of
| Special Education Ingtitutions at the rate of one running basic pay.

: ‘ implementing Departme'nt: Zakat, Ushr, Social Welfare, Special Education &
R - Vyomen‘!_impowermqp_t____ N
2 | am to request that an implementation report of the Cabinet .

i decision as required under Rule 25 (2) of the Khyber pakhtunkhwa Government
o Rules of Business, 1985 may kindly be furnished on top priority basis to'the

Cubinet Section, Administration Department.
¢ Yours feithiully,
~ N

MAD) :
SECTION OFFICER (CABINET)

ENDST.NO. & DATE EVEN.
Copy to:-

, 1. p.S to Secretary Administration Deparunent.
X 2+ PA to Additional Secrctary {Cabinet} Administration Department.
| . 3. PA to Deputy Secretary (Cahinet} Administration Departmen
i . : g
| .
‘ SEI T OFFICER (CABINET)
1} 5
-
M
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BETTER COPY OF THE PAGE NO:29

GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

NOTIFICATION

No.FD(SOSR_—I'I)8-8/2019, In pursuance of the Supreme Court of Pakistan Civil
Appeal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal
Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa
(Provincial Cabinet) has been pleased to approve Health Allowance at the rate of
one running basic pay to the devolved employees working in the Special
Education Institutions from the date of their devolution to Provincial Govt of
Khyber Pakhtunkhwa. T

2. The above said allowance will be admissible only to the employees of
Special . Education Institutions of Khyber Pakhtunkhwa devolved under 18"

Constitutional Amendment.

Secretary to Govt of Khyber Pakhtunkhwa
Finance Department

Endst: No. & Date Even.

Copy is forwarded for Information and necessary action to the:

Accountant General, Khyber pakhtunkhwa Peshawar

Principal Secretary 1o chief Minister Khyber Pakhtunkhwa.

Principal Secretary to Governer Khyber pakhtunkhwa Peshawar

Secretary to Social Welfare, Social education & Women Empowerment

Deptt.

Director FMIU Finance Department Khyber Pakhtunkhwa.

PS to Minister Finance Khyber Pakhtunkhwa '

PS to Secretary Finance Dep'artment Khyber Pakhtunkhwa

PS to Special Secretary Finance department Khyber pakhtunkhwa
_ PA to Additional Secretary (Regulations) Finance Department

10.Master File

BN

GRS

Section Officer
Finance Department (SR-11)

oo




BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFARE AND WOMEN

EMPOWERMENT DEPARTMENT KHYBER PAKHTUNK':HWA, PESHAWA@
i

Subject :

) .
THROUGH PROPER CHANNEL, APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

Respectfully Submitted:- | ;

That | am serving under your kind control in the Special
teaching/providing Special Education services/training t
pertinent to mention that after eighteenth Constitutional a
of Directorate General Special Education of the Federal Govt: Department, have been
transfer/devolved to the Provincial Govt:, Special Educa'tion and such devolved
employees though serving under the same department. of the Govt: of Khyber
Pakhtunkhwa are allowed/granted Health Allowance equali to one running basic pay
w.e.f 01-01-2012 which has also been endorsed by the H;onorable Federal Service'
Tribunal as well as the Honorable Supreme Court vide its leJdgements in Civil Appeal

No. 811/2016, also approved by the Provincial Cabinet on 22-10-2019 and also
implemented: -

|

Education Institution and
O Special Children. It is
r;nendment the employees

Since the employees of devolved Institutions and | am perférming the same duties in
the same Institutions, same department, having the same j;ob description and cause,
being teaching/providing special Education/Training to Spc;cial Children, therefore |
could not be treated discriminately more particularly with érespect to my colleagues
" and that too under the same administrative control. It is V\{Ofth to menti?n that the
employees of devolved Institution have been allowed HeaI'Fh AIIowance.smce.Ol—Ol.—
2012 and even after the payment of arrears the same has b;een merged in thelr basic

pays.

i
'l

‘ ' ance
It is therefore requested that 1 may kindly be allowed/granted Health Allow

: logy of the
equivalent to one running basic Pay w.e.f 01-01-2012" on tl::;:1 an::\N ?tiyall o
employees of Special Education Institutions of Khyber Pa?<htun wa

benefits.

Dated : L‘/féZ—’ZQLl / % /%‘\»«
. Horme]
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VAKALATNAMA
BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR

o &A No. /2022
Ho\mq LM/\MOJA ................... et Appellant
Q VERSUS
?0 ‘){5 i & OLRHETS werrrerereserrsereseresssessseeeenennenn.RESPONdentys)

l, , do hereby appoint and constitute,

Fazal Shah Mohrnand Advocate Supreme Court &. To act, appear

and piead in the above-mentioned mattér and to withdraw or compromise the
said matter or submit to arbitration any differences or dispute that shall arise
touching or in any manr(‘Fer relating to the said matter and to receive money and
grant receipts therefore and to do all other acts and things which may be
necessary to be done foL the progress and the course of the prosecution of the
said matter.

i

1. To draft and sign files at necessary pleadings, applications, objections,
affidavits or other documents as shall be deemed necessary and
advisable for the prosecution of the said matter at all its stages.

2. To employ any|other Legal Practitioner, authorizing him to exercise the
power as conferred on the undersigned Advocate, wherever he may
think fit to do so.

AND | hereby agree to ratify whatever the Advocate or his substitute shall do
in the above matter. I|also hereby agree not to hold the Advocate or his
substitute responsible for the result of the said matter in consequence of his
absence from the Court{when the said matter is called up for hearing. | further
hereby agree that in the|event for the whole or any part of the fee to be paid to
the Advocate remaining|unpaid, he shall be entitled to withdraw from the above
matter. Received by me an

CLIENT(s)

e

& )

ACCEPTED BY:

M= | v
FAzAL SHAH MOHMAND

ADVOCATE,
SurreME CoURT OF PAKISTAN,

OFFICE:-Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841
(Clerk} Celi# 03339214136

Email: - fazalshahmohmand@gmail.com.

(3D
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