"~ | Sr. No'.

Date of

T Order or other proceedings with signatufe of Judge/ Magistrate
order/ ' ' ' '
, proceedings .
1 -2 3
1. ' '
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
\ PESHAWAR
"Service Appeal No 1028/2013 :
Farmanullah Versus District Education Officer, DlStl‘lCt
Dir Upper etc.
JUDGMENT
15.05.2015

PIR BAKHSH SHAH. MEMBER.- Appellant |

Farmanullah with counsel (Mr. ‘Khalid Rahman, .Ad{/o_c‘ate),

| Mr. Muhammad Jan, GP with Yousaf Khan, DDEO for the |- '
'official respondents and private respondent No. 3 with counsel |

‘ (Muhamméd Javed Advocate) ptesent.

2. Appellant Farmanullah, according to péra-3-» of the

memo: of appeal belongs to village Jelar, District Dir Upper,
| where a vacant C.T post was available in GHS Jelar. That the |

-| appellant made anapplication to respondent No.1, to transfer | .-

him to that post. However, vide impugned order dated

-' 15.03.2013, private respondent No3Mr. Zaib Ullah was posted

against the same. Departmentai appeal/representation of the
appellant did not sﬁcceed with positive response; hence this
appeal under Section 4 of the Khyber Pakhtunkhwa Service

Tribunal Act, 1974.

3. ' Mr Khalid Rahman, Advocate learned co‘ﬁnsel for | - ’
the appellant, Mr. Muhammad Jai(ed, AdYocate, learned

| counsel for private respondent No. 3 and Mr. Muhérrimad Jan, | - b




GP for the official respondents heard and ,re‘co'rd perused with

their assistance.

4. | It was submitted by thé léamed .CQunsél for the |
appellant that in his service career, the éppellax;t_ ﬁas remAai‘ned
-in far—ﬂung areas, therefore, he. was most deserving official th
have been posted in his village Jelar. It was ﬁrthe; sub_mittéd' -
“that traﬁsfer of private respondent No. 3 to GHS Jelar is

politically motivated, therefore, the same may be set aside.

5. Arguments of tﬁe -_learned counsel for thje _éppéliant L
were rebutted on-behalf of the respondénfs. I'.[lwas 'slubrriitt‘e‘d by |
the learned counsel for priva'-[e réspoﬂdent No.‘ﬁ3' that privafe
espondent No. 3 had never exerj:ed political interference and
that there is no évidence at- all in' this respect .except
endorsement to this -effect that relaxation of ban on transfer |.
was necessary fpr any transfer. It was-also submitted that the .-
impugned order of posting/transfer of private respondent No. 3 |
has nothing to-do with the posting/transfer of the appellant,
therefore, he has got no qaﬁse of action nor thg a‘pp’ealﬂis'

maintainable.

6. Under Section 10 of the Civil Servants Act, 1973 a

government servant is required to serve anywhere as directed

| by the competent authorify. It further revealed that after |

institutibn of this appeal, the appellant has been transferred to |.
Chappar on his own request and thuS has been broﬁght nearest

to his native vilfage. It is evident from record that the 'appellant




g

[ has not been transferred by way of the-impugnéd o'rde.f,‘and has

got no cause of action and locus standi.

7. In the stated situation, this ‘Tribur__lal' does not seem | -
violation - of . any government pOsting/transfef ‘polidy. -
Resultantly, the appeal is dismissed.

ANNOUNCED
15.5.2015

" (ABDUL LATIF)
MEMBER




o T 21.04.2015 Counsel for the appellant and Addl: A.G for official respondents
No. 1-vand 2 present. The learned Executive Member is on leave
therefore, arguments could not be heard. To come up for same on

15.5.2015.

-~

Nlember




23.7.20 14 - Appellant in -'pergon'and Mr. Muhammad Jan, GP
with Sajjad Rashid,‘AD for qfﬁcial respondents and "l-
counsel 'for-brivate-respondent No. 3 present.  Due to

‘retirement of learned executive Member, ,,the'4 bench i
) : SN R

incomplete. To come up-for arguments (i)n 03.09.20 14;

MEMBEH

' '--03.09.'2014 s ' ‘A'ppellant with Eoun_sel and Mr. I\/Iuhammadljan,' GP,wi-th"

Khursheed Khan, SO and Sajjad Rashid, AD and Peer Muhammad,

% ADO for the official respondents and private respondent No. 3 in

~

‘ 2.12_.20,i4‘ , Junior to counsel for the appellant, and Mr. Muvhammad

Acl»eel Butt, AAG with Khaista Rahman, ADQO for the official

-

. ‘person present. Due to ex-Pakistan leave of learned executive °

respondents and clerk to counsel for the private respondent No.

3 present. The Tribunal is incomplete. To comge up ‘fgl)'r the.

+

same on 21.4.2015. o '




| '

1028/13
23.1.2014 | - Appellant with counsel Mr Muhammad Adeel Butt,
| AAG with Muhammad Inayatur Rahman Headmaster GHS
Panakot for the official respondents present and stated that the
concerned official is under - treatment in hospttal and assured o
.submrss1on of written reply on the next date. Private respondent
‘No 3 with Mr Javed Ali, Advocate present and wakalatnama
placed on file. Reply on his behalf also recelved Copy handed over
‘_ to counsel for. the appellant To come up for written reply of -
official respondentg on 14.4, 2014,

LV

14.4.2014. ' SRS Counsel‘for the appellant and AAG with Muhammad: o

Igbal, ADO for respondents No.1&2 present and reply ﬁled
- Copy handed over to counsel for the appellant Counsel for
..private respondent No.3 present who already filed written reply.

- To come up for rejomder on 9.5. 2014

t)9.5.2014_ 8 : Clerk to counsel for the appellant AAG w1thv»\".-v o
- | Muhammad Igbal, ADO for ofﬁc1al respondents and Clerk |

to counsel for private respondent No.3 present. Rejoinder

received. Copies handed over to opj osite sides. To come

., up for arguments on 23 7. 2014

MEMBER

‘f



"Appellant present in persdﬁ and requested for adjournmé;nt to

proaﬁce his counsel. To .cbme. up -for preliminary hearing ‘01_'1.
+21.11.2013. | | | |

)4 _ 2-1.1:1 2013 - o a Counsél,’for,-the appellant present and :heard.'Courisel for
the appellant contendeld.t.hat the éppellar;t has not.been_ treated in
'»accordance with law/rules.. 'Agaihst the ‘impu‘gned‘ order dated

/

. - 15032013, he filed departmental appeal on 26.03.2013 which has’

lecl

A not been responded 'withir,i‘statufory p(_efiod of 90 days, hence the

A,

1

- present appeal' on 02.07.2013. Points raised -at the Bar. need

ge{z‘d) -

2y
F W

A

e

* consideration. The appéal is admitted to regular hearing subject to all |

. legal objections. The appellant is directed to deposit the- security -

- .- amount and process fee within 10 days. Thereafter, riotices be issued

'7%2

" to the r'es_I;én'de'nts fot submission of written reply on 23.01.201_4_.

gyembeﬁ
AR v C 4

‘ é, o $21.11.2013 ' . This case be p,ﬁt before the Fiﬁai Bench \\ for further proééedings.' (\&\

(]

_ﬁYMe
/e
e,




Form A
FORM OF ORDER SHEET
Court of "
~ ‘Case No. 1028 /2013
S:No. Date of order . V',Order or other proceedmgs wuth sngnature of judge or Maglstrate
| Proceeding‘sA :
1 2. , 3
. . N ot / . . .',I
1| 1 02/07/2013 . ' The appeal of Mr. Farmanullah presented today by Mr
N Khaled Rahman Advocate, may-be entered in the Instltutlon ‘
"Reglster and put up to the Worthy Chalrman for prellmmary
lhearrng o ' ' S '
11577393

hearmg to be put up there on_

0149/’3

. : o R~ |
- ThIS case is entrusted to Primary - Bench fo prehmmary




o BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service‘Appeal No. fﬁg% /2013

Farmanullah ‘ The DEO Dir Upper and : .
: ' S i others : . i S

{ " Versus

...........................'..................................... MR DS Eadn n e sy e A A AN A S Ay RS SO

1. Memo of Serv1ce Appeal ‘ 1-4
2. | Appointment order 19.11.2008 A | 56
3. Transfer order | 21.04.2012 B 0-7
-4, . | Application 24.01.2013 | C 0-8
5.. | Application 15.032013 | D 0-9 -
6. Impugned order - 15.03.2013 E 0-10
7. - | Departmental Representation F 0-11
8. | Transfer/Posting Policy G 12-14 -
9. | Wakalat Nama
Through .
]
' 2 - | Khy‘be'r? Bazar, Peshawar.”
Dated: __ 4~/ 0?’ 2013 Cell # Q345-9337312 , i




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appéal No.l éﬁ /2013

Farmanullah, C.T, ‘ : Beted
GHS Osorai, District Dir Upper ................... Appellant. :

Versus

w The District Educatlon Officer,
District Dir Upper.

2. The Director,
- Elementary & Secondary Education,
Khyber Pakhtunkhwa, Peshawar.

3. Mr. Zaib Ullah, -
C.T, GHS Jelar, District Dir Upper...Respondents -

SERVICE APPEAL UNDER SECTION 4 OF THE
KHYBER PAKHTUNKHWA SERVICE TRIBUNALS

' ACT, 1974 AGAINST THE IMPUGNED ORDER
DATED 15.03.2013 WHEREBY RESPONDENT NO.3
WAS TRANSFERRED/POSTED = AGAINST THE
DISPUTED POST AT GHS JELAR AGAINST WHICH
APPELLANT PREFERRED A DEPARTMENTAL
APPEAL TO RESPONDENT NO.2 BUT THE SAME
WAS NOT DISPOSED OF WITHIN THE STATUTORY |
PERIOD OF 90 DAYS.

PRAYER:

On acceptahce; of the instant appeal, the impugnéd
order dated 15.03.2013 may graéiously be set aside and
Respondent No.1&2 be .dirécted to post the appellaﬁt
against the disputed post at GHS Jelar, District Dir
Upper. o e




Respectfully Sheweth, -

Facts giving rise to the present appeal are as undér:~l ‘

1.

That the appellant joined the Educatioh
Department as Certified Teacher vide office order - |
dated 19.11.2008 (Annex:-A) and since then has -

been performing his duties to the entire satisfaction

of the high-lips.

That initially on his first appointment, appellant

““was posted at GMS Jandrai, District Dir Upper

where he served till 21.04.2012 for a period of
more than 04 years and then vide order dated
21.04.2012 (Annex:-B) appellant was transferred
and posted against the vacant post at GHS Osorai,
District Dir Upper where appellant has been
serving till date. It is pertinent to mention here that
GHS Osorai is at a distance of about 30 Kilomete_rs

from the native village of the appellant and due to

* poor means of transportation and hilly area it is

~ hard to travel to the School on daily basis. -

That a post of C.T. at GHS Jelar in the village of -

the appellant was going to become vacant, -

- therefore, appellant made an application on

24.01.2013 (Annex:-C) to Respondent No.1 for

his transfer to the same but the application was not -

heeded to, consequently another application was

- also moved on 15.03.2013 (Annex:-D) for the

needful but in the meanwhile the impugned order
dated 15.03.2013 (Annex:,—E) was unlawfully
issued whereby Respondent No.3 was transferféa

to GHS Jelar on the recommendation of the - .



Minister for Elémentary & Secondary Education.

That being _aggrieved of the impugned Brdér,
appellant preferred a departmental Representatioh
(Annex:-F) on 26.03.2013 to Respondeht‘ No.2
against the impugned order but the same s’oiibited

no positive response within the statutory period-qf |

:90 days, hence this appeal inter-alia on the

following grounds:-

Gro _unds:

A.

That Respondents -have not treated appellant in

accordance with law, rules and policy on subject
and acted in violation of Article 4 of the

Constitution of Islamic Republic of Pakistan, 1973

‘and unlawfully issued the impugned order, which

is unjust, unfair and hence not sustainable in the

eye of law.

That the impugned order is neither in the public

“interest nor in exigency of service but is the result

of political pressure, therefore, the same is void,
unlawful, without lawful authority and thus liable

to be set aside.

That the transfer of Respondent No.3 to the
disputed school is totally unjustified inas much as
Respondent No.3 was not entitled to be posted

against the same under the postlng/transfer pohcy '

'(Annex -G) - being’ under tenure, therefore, the

impugned order is illegal and not sustamable under



the law.

D. That appellant has served and is serving at far-
ﬂﬁng stations since his initial appointment and
becaﬁse of the poor transportation facilities and
rough hilly - areas, appellant is facing a lot of
hardships while traveling on daily basis to far-

situated station.

E.  That appellant would like to offer other 'grounds at

the time of arguments.

It is, therefore, humbly prayéd that the instant

“appeal may graciously be accepted as prayed for above. |

Any other relief as deemed appropriate in the
circumstances of case not'speéiﬁcally asked for, may also -

be granted to appellant.

Through

Dated: 2/ 02013
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OFFICE: OF THE EXECUTIVE DISTRICT OFFICER ELEMENTER & SECONDARY EDUCTION DIR UPPER.

OFFICE ORDER.

apprava/ bv the District Coordination Officer, Dir Upper, the fr'ansfen,( af/ Certified

After obtaining necessary ban relaxation from the competent authority and

Teachers (C‘ T) is hereby ordered on their own pay and grade with immediate effecf n

the interest of public service.

S#H

Name & Designation

From:

To

»
? .
1 c‘-“"“

Remarks. \

01

/W,‘: Jehan Zada CT

GHS, Badarkani

GMS, Mattar

A ge’u’nsr vacant post

02

Mr.. Rahmanullah,CT

GMS, Bandi(B)

6MS, Kaskai Karpar

-do-

03.| Mr,. Hedayatullah,C'T GHS, Thall 6MS, Bandi (B) | Adainst S5.No.02.
04.| Mr,:Sahib Zada, CT GMS, Sonnar GMS, Sheratkal A‘édfns‘f Vaéanf Post
, 05.| Mr,Amir Badshah,CT | GMS, Narkon | GMS, Shawoor | | . -do- ;

(/( [ O6Y) Mr. Farmanullah, T GMS, Jandrai | GHS, Osorar } -do- ¥ i

07\ Mr, Munawar Khan,CT | GHS, Janbatti | GMS, Dir Khan Against S.No.13. J

08.| Mr,.Shah Hussain,CT GMS, Sharmai | GHS, Ganori Against vatant post ,

09.| Mr, Bakht Zamin Khan T | GMS, Sundrai | GMS, Sharmai  |\Agamnst:5:No.08. ’

10, | Mr, Mohammad Salin,CT | 6MS, Shaltalow | GHS, Janbatti | Mgainst SNXOZ™ | =1~

11\ Mr,.Umar Wali,CT GHS, Janbatti | 6GMS, Shaltalow “Agaipst SNo. 10" ] ;

12. | Mr, Yaqub Khan,CT GMS, Hayagar (S)| GMS, Barkand Against Vacant Post ;

13| Mr, Umar Daraz,CT GMS, Dir Khan | GMS, Surbat -do- !

Note:- 1 )‘l No. TA/DA is allowed.
Z) C'/targe reports should be submitted to all concerned.

Bopzaoc Bery)

Lxecutive District Officer,

Dir Upper.

Eleméhtar'ly & Secondary Education,

+ g

i

Endst:]\ 04918-93 /I .No.12/EDO (E&SE) Dir(U)/Secy: Estt: Branch Dated Dir(U) the 2.1 /o &4 __/2012.
Copy to:-
1. . The District Coordination Officer, Dir Upper for information with reference to
. his memo:3109/DCO/Edu:/ST dated 19/04/2012 please.

DA

¥

- The Headmasters concerned,
. The Accountant Middle Schools (Ma/e)/oca/ office.
" EMIS local Office.

. The teachers concerned.

- The District Accounts Officer, Dir Upper.

o

. : DYy,
Executive District Officer,

ifrz-

Elementary & Secondary LEducation,
Dir %)per.

wemep — e e



2

— TGS TGS )

@IZ/JC’"/ Fwd) o7 L/\,A/Q//& /f/

s ‘
s St 0/%» —r ._,-,,,/aw/\//w“’

k_/v’ﬁ/ c7~ L/u;j o?/og/gzo/guf }pd;{y UL |
| y ///,  / /cﬁ/)*f/fdw




Po—— e

L ey U o
T o e L
ssressen_py - SEOEEE

— - etk
T




CRR /5"0&'/17@5 OF THE DISTRICT EDUCATION OFIYICER (3 1LE) DIR UPPE
. s T oo .

AN

2
17 OFFICEORDER. - ﬂ anse L /0

_ After obfa/mnq ban relaxalion dated | >///2013 from PrivaT
Secr ry to Minister for Eje ementary & Seconoory Educalion, Khyber Pakhtunkh ~
the rol 3ywng fransfer of Cem ied Teacher js hereby.ordereci on his own pay a

. )\"‘n‘h :mmechofe effe‘ [m the f?feresf of public service,

l' .

-

WI GHS, Jelar f A"?EEcT/qE{}iFZ,

Note:-/. ;A..NJ T A/DA is allowed

2 Char ge reports s//ou/c/ /)c: su/)mmc //0 all concerned

PO : ol :
. District Education officer
: ,éj - t, thi Uf”'ug.

RUTRSN

. " Y ' ‘
EndsiNg? /FNo 12/DEO (1) 13ir (U)/SER Dated Dir(Us the /3 / 2015,

4 PV I10: o
1.« wThe Districr /Iccounts Officer Dir Uppey
s 02, >The Headmasters/in char "ge concerned
s 43, ‘ " 1The . luounmnl Middle Schools (ilales foce office
U4 ) : '

/u u:(.g/m CONCerned.

. /'.'"“"""‘

r‘ _.-4\\“

e Distric C'FG’J 'on Officer
B Dir pper,
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O]‘ "I'IH PROVI'NCIAI GOVl RNMTNT

. POS' (ING [TRANSFE’R POLICY

T 'i) Al the postmg/transfers shall be su ictly in pubhc in |
e be abused/m1sused to victimize thc Govcmment scrvants ' .

terest and shall not

scrvants arc prohxbxtcd to cxcrt ‘political,

S o AL Governmcnt .
T Administrative ~or. any other pressures Upon, the postmg/transfcr
f their choxce und against.the

_ “authoritics for seekmg posmg/tramfexs o]
pubhc interest. . .
Al contmct Governmcnt cmiployces .\ppomtcd .\gnm:;t specific posts,
) . \oocan not bc postcd 1galnst uny othu post. . woo '
o R .
o slnll be thrcc years subJ(.ct to the

The - norm'xl 4enurc of postmg
condijtion that for the officers/officials postetl.in unattractive arcas the

.tenure’'shall be two yc'\rs and for the hard areas the tcnurc shall be one
year. The unattractwc ahd hard mt.as wm be notlhcd by the

.Govu nmc.nt o

V) - Yy,

. - '
* vi) .Whﬂe malcxng postmgs/transfer fro
versa, qpcmﬁc approval of Govcrnor

m settled ‘areas to I‘ATA and vxcef
NWFP needs to be obtained -

, ,_’\Vlule makmg postmgs/transfcrs of offxcers/offxcials up to BS- 17,

oo from ‘settled arcas to FATA and’ vice-versa approval of the Chiel

.+ .. - Seccretary NWFP needs to - be obtained. Whereas; In -case of.

' T postmg/transfer of officers in: BS-18 and.above, from s settled areas to
FATA and: v:ce vcrsq, spccxhc approv.xl of thc Govcmor NW] P slmll.

o _bc. obtamcd

Prox)mcxal Servxces should ‘compulsorily. serve in FATA for atleast
$'in ‘cach grade. This should start from senior mo%'-

cxghteen month
scales/grades downwards in eac.h sc.xlc/gradc of each c‘.‘drc.

Tl fgx) All Offxccrs/offxcxals sclcctcd a;,.unst Aonc-I/TATA quom in . the

. vid) - Ofﬁcers may be p.osted .on exccutwc/admxmstratwe posts in the -
i dination. Officers -

e Districts- of - their domicile: except District. Coox
POREPE (D.C.Os) and DPOs/Supenntendent of Police (SP). Similarly Deputy.
S W 'Supenntcndent ‘of Police (DSP) shall not be postcd at'a place where the

Police Stauon (T haana) of his: area/n esmencc is situated.

Vi) LT No postmg/tramfers of the omcm s/offlczals' on detailment basis shal;
o ,be Knade ‘. T l."'l. e . : A " ‘ ' . . -

P .
PR P R . . . - .
. 10 - . o . . . . .
~ A .. . -
. )

et e Parasi(w). rcgnrdmg months of March nnd Jul for. postlngltrnnsrcr nnd thoritles’ fo
! .o _relaxation of ban delcted vide letier No: SOR-VI (L&AD) |-4/2008/Vol-¥1, dated- ;’5-200!
N Consequiently suthoritics. cnmpctcnt under the NWIEP Gavemment-Rul aC_Dn.s ess, 1982

<. . Disteict Government Ruies’ of Dusiness 2004, ¥ u&uuy"l ransfer Policy nnd other rules (g7 the Tim

I being in foree, allowed to make postlngjlrnnsfcr subjcct to observance of the policy angrules,

- 3T Added vidc Urdu clrcular letter No '::OR-VK(L&.AD)I-M"OOJ dated 21-0') 20

bl T . ' - . .

'
»

.
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o gl e iX) Reg’ardfpg the posting of jwsband/wlfe,. bot{u in Provincial services |
- R | efforts'\&f’here,possible"\yould be made ;o_po§.,;"such,_per§or1.s~a_t,om
P e station subject to the public interest, R 3 3
R XAl the prstihg'/tran;sférﬁ;ig -authorities zi;hj/ﬁ";f.ffqgilitate . the
- '~ posting/transfer of the unmari'ied:fe'm_alefgovet’nmqu-__,ggrvants at the J
A . Station of the residence of their parents. ‘ R
\ Xy Officéi*s/officiéls except’ DCO;.-:incl'bPOs/SPs_ :who arc dueto retire -
ST © O T.within one year may . be posted on

XL

-

In terms. of Ruje.

column 1:of the fo
‘ . against each offic

their option on posts in the
and be allowedt to $erve there t
s who are due to retire’ In the
District of their domicile subje
g wbuld.bc against non-administra

- of their domicije.
'DCOs and DPO
“posted in the
such postin
seales;

Districts
il the retirement
near future may also he
ct to the condition that
tive posts of ecquivalent
17¢1) and @) read wit; Schedule-Iil of the NWFp /
s of Busine’ss'.1985, transfer of 'officers shown in
llowing table, shall be made by the authorities shown
erin‘column2 .t'ht:reof:',_' N

overnmerit Rule

. * {.posts nqtmgllxﬁhe!d b
L / PCS (EG) and PCS(SG).

R
- :_Outside the Secretariat’,, - R ]
1. |'Officers of'the all Rakistan Unified | Chief Seeretary in_copsultation
e A P o with - Establishment.
Group i.c. DMG, psp including Department ) _ and
Provincial Policchfficcrs in BPS.15 . 'Dcpartm@nt Concerped.
and above, -+ - Ve " /«with‘the approval of the Chijcf
o~ - e Minister, R '
' ~Q.th¢r.ofﬁcers,i,n BPS-17and above to [~
.| be posted agains

tscheduled posts,or { . -
y.the AP‘UG.‘: ‘

. [ Heads of Attached Departments and T .
other Officers. in.B-] & above-in allf -, Lo ) j
.{'he-l?epartments. “ S o C ..”'-d'o-
S - In thc'Sccrcmriat R -
.‘;_:ccretam_cs el -Chicf‘. Secretary . With  the | '
. S ) approval of.the Chicf Minister,
Other Offigers of and af:ao_ve the'rank | |
of Section Officers:. R "

Y

Within'the Same Department L

"ithin"tlgé same D"e;;{artrhené- e

and frémlan
:ent ' + ) . ’ '

 ————

Secrctazy‘o'f the Dcpartment ,
FR concerned, - - . R J
- Within t.he.Secretari'gt.f(,o'm one. | Chief Secrétary/Sécreta‘ry g
*partme,nt'to’another," oo Establishment - - - '
Cials up to the rank of L —
‘rintendent;

o

co,

| Seeretary “of the . Department
+ | concerned,

* e,

Aft&ch'éd : N

Secretary of “the Dept |
€onsultation With Moy B
. [Altached. . e
DR concerried. .

i lettc No: SOR.y; (EXADY1-412005 datarl .0.20n ¢
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SeCret‘qry .(Establis:l'xrﬁénf) g

c)Wxthm the Secretanat from' one o
’ '| Departmenf to another ,

. _'xiii') While consxdermg pestmg/transfcx p:oposats ' all the- c'oncerncd
' authontxes shall kéep in mmd the followmg : , . ~

- e 'lo chsure the po..lmg of pmpm pcxsons ‘on proper posts, the
L ' /annual.confidential reports, pust

e Performance Evaluation Reporl
T "and. present: record of. service, pe:formance on -post - held T,
' " presently and. in ‘the past ‘and general reputation with focus on '
“the.integrity of the concerned officers/officials be éwnsidered.
b) . Tenure:on present post. shall also-be"taken into consideration
, .'and the postmg/tra.nsfcrs shall be in the, best pubhc interest.
Lo L Lxiv) Govemmem servants mcludmg Dlstnct Govt cmpluyccs fcclmg
. 77 “aggrieved due toithe-orders. of: posting/transfer authoriiies may seek
o . remedy from: the next higher authority./ the appointing a: athority as the
“w. .. " case may be through'an appeal to'be submitted. within seven days of-
-+ - the receipt of such' orders. Such appeal shall be dispesed of within
- lifteen days.“T'he optxon of appceul agamst postmg/ transf&_‘ orders E:ould

St B be exercxsed only in: thc fonowmg cascs
S "i) Pre matiire. posmg,/tmns[m i postmg transfcr in vxolatxon of
L the provxsionb of tms polxcy .

s',,' Ty

T O ii)..- Semous and grave persondl (humamtanan) grou wds.

2u 7 e To streamlme thc postmgs/transfers in ‘the Distri:¢ Government '
and to- remove. any. 1mtant/confusxons in this regard the provi.ion of Rule 25
of the North West Fronner Province District. Govemment Ruiis of Business
2001 read-with schédule - IV thercof is referred: 'As per schedule-IV the
pos‘tmg/transferrmg authormes for the ofﬂcers/offlclals showu .against each

'-areasunder-- . . o S L

.
S Ofﬁccrs e . Authority ,
L No.. | o - v . ' SHET .

s T 1.°, Postmg of Dssmct Coordlnntzon Ofﬁcer Provlnclal Govcmmcnt !

SN and Executive District Officer in a District.
oo . |2, 77 Posting of District Police Officer. . . ' Provm’cual Govemnment
s ’-‘-" : T3 "~ | Other Omcels in BPS 17 and above poucd Provincial Government
-' S ERS in the District, ‘ Y o
2 Omcxal in BPS 16 and bclow . .| Executive . District
n L . | Officer "iis consultation
Gl T LT T L with . District
S . . " Coordinaf&on Officer.

e . .
. . 'l

L 3., As per Rule 25(2) of the Rulcs mcnnoned above the District *
ot Coordmatnon Departmentsh'lll consultthc Govemment 1f1t is proposed to:

. ;". .o ' K . . Y
SRR 7;1) Tmnsfcr thc holclcr of a tcnure post bcfor( the complctxon
. S of liis tenure or extend the period of his tenwure: :
. A by ““Require an offxccr to -hold charge of morg than‘one post

fora perxotl cxceeclmp’ two months,/

_~,fl.- l .1m fuzthcr ducctccl to r(,qucst lhut thc. nbo ¢ notu}' policy ‘may bc

'.\‘. . ..
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& < o WAKALAT NAMA

Kpr )

IN THE COURT OF { Jeryie

7401’@1/1/@!6 / %/&zm*

/jﬂ/ '741/444 Z(/Z&/bﬂ Appellqnt(s)/Petitioner(s)
%aa[
(

VERSUS

Respondent(s)

I'We : do hereby appoint
Mr. Khaled Rehman, Advocate in the above mentioned case, to do all or
- any of the following acts, deeds and things.

1. To appear, act and plead for me/us in the above mentioned case in
this Court/Tribunal .in which the same may be tried or heard and
any other proceedings arising out of or connected therewith.

2. To sign, verify and file or withdraw all proceedings, petitions,
appeals, affidavits and applications for compromise or withdrawal
or for submission to arbitration of the said case, or any other
documents, as may be deemed necessary or advisable by them for
the conduct, prosecution or defence of the said case at all its stages.

3. To receive payment of, and issue receipts for, all moneys that may

be or become due and payable to us during the ¢ourse of
proceedings. : -

AND hereby agree:-

a. That the Advocate(s) shall be entitled to withdraw from
the prosecution of the said case if the whole or any part
of the agreed fee remains unpaid.

In witness whereof I/We have signed this Wakalat Nama
hereunder, the contents of which have been read/explained to
me/us and fully understood by me/us this

3t I ‘
cepted by"‘,{””w’/(’/p' ﬁﬂm%/ '

¥

Signafire of Executants

eshawalj. V\/N\,mé ?«»A‘

9-B, Harooh Mansion

Khyber Baz | \Peshawar A o/'Y DC‘*"/-e
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BEFORE THE KHYBER PAKHTUNKHWA-SERVICE TRIBUNAL

PESHAWAR L
i
Appeal No.1028/2013 -
Farmanullah CT GHS Osorai District Upper DAL oo Appeliant.
District Education Officer (M) Dir Upper and others............ Respondénts.

i

Written reply on behalf of respondent. 3

Respectfully Sheweth;

PRELIMINARY OBJECTIONS. ' ' l

01, That the appellant has no cause of action to ﬁlle the instant Appeal.‘

02. That the petitioner/ appellant is not an aggrieved person under Section 4 of

the Act and can not file the instant appeal before the Hon’ble Tribunal.

03. That the appellant has no locus standi in terms of tfansfer to the post of his
choice nor this Hon’ble Court/ Tribunal has thé jurisdiction to direct the

authority to transfer a person to particular place/post.
04. That the appellant has not come to the tribunal with clean hands.

05. That the appellant has been estopped by his own conduct to file the instant

!

appeal.

06. That illegal act cannot.be legalized through courts as no violation,
whatsoever, was committed or done by the authority to set-asidé the legal

- and lawful order of the respondents/ defendants.
07. That the appeal is bad due non joinder of ﬁeceésary parties.

08. That the appellant has waived his right as he has not objected other

~ Transfers of the same nature. : T



OBJECTIONS ON FACTS.

No comments.

~ Correct to the extent that the appellant was posted at GMS Jandrai

and he served till 21.04.2012. But on 21.04.2012 he was

transferred to GHS. Osorai Qn his own application. The same .

station is about 22 KM from his home and he can eaéil_y traveled to

the same school on daily basis. Furthermore, the said post are for

o o
district cadre post and can be posted anywhere in the district or

otherwise by the department/ authority and it is not a rule or law

for a person to hold a particular post for a part1cular penod'

However, mere non native or non local will not entitle a person for

Transfer to his native village.

)

In correct, when the appellant made an application on 24.01.2013,
at that time the post of CT a GHS Jelar was not vacant. The same

post became vacant due to the retirement of Saeed Khan CT on

03.03.2013. Moreover on 15.02.2013 respbndent No.3 also

submitted his transfer appllcatlon for the same post. As respondent
No.3 was serving in a hard area GMS. Jandrai (Kohistan) since
31.05.2011. It is pertinent to mention here that GMS Jandral is
about 150 KM from the home station of respondent No.3. So
accordmg to the transfer policy respondent No:3 was transfer to
GHS Jelar on the basis of long tenure of about 2 years. While the
tenure of the appellant in his new station Was about 11 months. So
the transfer of respondent No.3 was made on the basis of merit-and

long tenure as will as against the vacant post.

Correct to extent that the appellant made departrnent appeal but

was rejected heaving no merits. Rest of the para is incorrect.

OBJECTIONS ON GROUNDS.

A-

I

~ Incorrect. The appellant was treated according with law, rules and policy.

The same order was issued according to rules and regulation, as the same

t




[ %3

was posted against the vacant post and not by the transferring %riy person
nor there is any aggrieved person against the impugned order including

the Appellant.
L]

Incorrect, the impugned order was issued in the interest of public service.
No political pressure was involved in this transfer order. It was on merit
basis. It is pertinent to mention here that the appellant himself used

political means which is clear from his transfer application dated
24.01.2013.

Incorrect, respondent No.3 was more entitled to be transfer to the same
post because he served about 2 years at GMS Jandrai in such a hard area
while the tenure of appellant at GHS Osorai was about 11 morths which

is his home station. So the same transfer order is according to law and

policy. Transfer is not a vested right of the Appéliant. Yo Yha [;as{’ 40@6 chows .

Incorrect, the appellant has now easily travel to GHS Osorai on daily basis
because this station is about 22 KM from the appellant’s home, while the
old station of respondent No.3 (GMS Jandrai) was about 150 KM from his
home, and he also fulfilled his tenure of about 2 );eal‘s in this station.

Incorrect, the Appellant can’t offer other ground beyond pleading.

It is therefore humbly prayed that the instant appeal of the

appellant may be dismissed with cost. !

Reference: 2006 SCMR 1630

CIEy T T e
. ) A -}’/‘—-—-—.h\__'&_,_rﬁ
Respondent No.03
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® . BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNALI o
PESHAWAR |
Appeal No,1028/2013 ;o
. ' . -
Farmanullah CT GHS Osorai District Upper Dir .................. .. Appellant.
Versus
District Education Officer (M) Dir Upper and others............ ‘Respondents.
- Written reply on behalf of respondent. 3
Respectiully Sheweth;
]

PRELIMINARY OBJECTIONS.

01, That the appellﬁnt has no cause of action to file the instant Appeal.

02. That the petitioner/ appellant is not an aggrieved person under Section 4 of

the Act and can not file the instant appeal before the Hon’ble Tribunal.

03. That the appellant has no locus standi in terms of transfer to the post of his
‘choice nor this Hon’ble Court/ Tribunal has the jurisdiction to direct the

authority to transfer a person to particular place/post.
04. That the appellant has not come to the tribunal wilh clean hands, /

05. -That the appellant has been estopped by his own conduct to file the instant
) ' ' ‘

appeal.
06. That illegal act camnot be -legalized throuéh courts as no violation

whatsoever, was committed or done by the authority tc_)'set-aside the legal

and lawful order of the respondents/ defendants.

\

07. That the appeal is bad due non joinder of necessary parties.

08. That the appellant has waived his right as he has not objected other

~ Transfers of the same nature. ‘ o |




"OBIECTIONS ON FACTS. -

No comments.

1

Correct to the extent that the appellant was posted at GMS "Jandrai
and he served till 21.04.2012. But on 21.04.2012 he was

transferred to GHS Qsordi on his own application. The same

" station is about 22 KM from.his:hbme and he can easily traveled to

the sﬁmc school on duil}; basis. Furthermore. the said post are for
district cadre post and can be posted anywhere in the district or
otherwise by the department/ authority and 1t s not a rule or law
for a person to hold a particular post for a particular period.
However, mere non native or rion local will not entitle person for

Transfer to his native village.

In correct, when the appellant made an application on 24.01.2013,
at that time the post of CT 4 GHS Jelar 'was“ln_ot. vacant. The same
post became vacant due to the retirement of Saeed Khan CT on
03.03.2013. Moreover on 15.02.2013 respondent No3 also

submitted his transfer application for the same post. As respondent

"No.3 was serving in a hard arca GMS Jandrai (Kohistan) since

31.05.2011. It is pertinent o mention here that GMS Jandrai is

about 150 KM from the home station -of respondént No.3. So
' , i

according to the transfer policy respondent No.3 was transfer L

GHS Jelar on the basis of long tenure ol about 2 yczle‘s. While the

tenure of the appellant in his neW station was about 11, months. So

the transfer of respondent No.3 was made on the basis of merit and

long tenure as will as against the vacant post.

Correct to extent that the appellant made department appeal but

was rejected heaving no merits. Rest of the para is incorrect.

OBJECTIONS ON GROUNDS.

\ i

A-  Incorrect. The appellant was tréateq according with law, rules ‘anql policy.

The same order was issued according tq rules and regulation, as the same

v
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|

was posted against the vacant post and not by the transfer’rmg any person -

|

nor there is any aggrieved person agamst the 1mpugncd101der including

the Appellant.

————

Incorrect, the impugned order was issued in the interest of public service.
No pohtlcal pressure was involved in tlns transfer order! It was on merit
basis. It is pertinent to mention 'here that the appellant himself used
political means which is clear from his transfer application dafed

24.01.2013.

Incorrect, respondent No.3 was more entitled to be transfer to the same
post because he served about 2 years at GMS Jandrai in such a hard area
while the tenure of appellant at GHS Osmax was about|11 moﬂths Wthh

is his home station. So the same tlansfm order is according to law and

policy. Transfer is not a vested ug,hl ot thc_, Appellant. 2 \”M [;o-sjf fﬁwg chotee .,

Incorrect, tho appellant has now easily 'travel to GHS Osorai“on daily basis
because this station is about 22 KM from the appellant s home while the
old station of respondent No.3 (GMS Jandral) was about 150 KM from his
home, and he also fulfilled his tenure of about 2 yeaxs in this station.

Incorrect, the Appellant can’t offer other ground beyond pleading.

It is therefore humbly prayed that the instant appeal of. the

appellant may be dismissed with cost. !

Reference: 2006 SCMR 1630 | R

'liesoo/ndﬁe.nt No.Oé :

o ._.,?‘Wf’ma‘)\ )
- ,‘_A____.._._---_A.‘ Jm\,@a}(m h" \V
\'\"%\A Cound m‘“‘fa""
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2. BEFQRE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.
i
' Appeal No. ..............1028/2011
%
- Farmanullah CT GHS Osorai Upper Dir..............................Appellant.
'ﬂ Versus.
1-District Education Officer Male Upper Dir. Respondent.
2-Director (E&SE) Khyber Pakhtunkhwa. -do-
INDEX.
S# DESCRIPTION OF DOCUMENTS ANNEXURE PAGE
01 Comments | e 01 to 02
02 Affidavit A e 03
03 Application of the appellant - 04
S
Deponent
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Appeal No. e e e e e e e e e s e ve v e 1 0287201 3

Farmanullah CT GHS Osorai District Upper Dir ..............cc..cc oo eono.. ... Appellant,
01. District Education Officer (M) Dir Upper. .....................Respondent.
02. Director Education Peshawar. -do-

Written reply on behalf of respondent.
Respectfully shewith.

PRELIMINARY OBJECTIONS.

01. That the appellant has no caused of action.

02. That the appellant has not come to the tribunal with clean hands.

03. That the appellant has been estopped by his own conduct to file the instant appeal.
04. That the appellant has no locus standi.

05. That the instant appeal is barred by low.

06. That the appeal is bad due non joinder of necessary parties.

OBJECTIONS ON FACTS.
1- No comments.
2- Correct to the exient that the appellant was posted at GMS Jandrai and he served 1ill

21-4-2012. But on 21-4-2012 he was transferred to GHS Osorai on his own
application. The same station is about 22 KM from his home and he can easily traveled
10 the same school on daily basis.

3- In correct, when the appellant made an application on 24-1-2013, at that time the post
of CT a GHS Jelar was not vacant. The same post became vacant due o the retirement
of Saeed Khan CT on 3-3-2013. Moreover on 15-2-2013 respondent No.3 also
submitted his transfer application for the same post. As respondent No.3 was serving in
a hard area GMS Jandrai(Kohistan) since 31-3-2011. It is pertinent to mention here
that GMS Jandrai is about 150KM from the home station of respondent No.3. SO
according to the transfer policy respondent No,3 was transfer to GHS Jelar on the

. basis of long tenure of about 2 years. While the tenure of the appellant in his new
station was about 11 monihs. So the transfer of respondent No,3 was macde on the basis
of merit and long tenure.

4- Correct to extent that the appellant made departmental appeal but was rejected
heaving no weight.

OBJECTIONS ON GROUND.

A- Incorrect. The appellant was treated according with law, rules and policy. The same
order was issued according to rules and regulation.
B- Incorrect, the impugned order was issued in the interest of public service, because

respondent No,.3 was more deserved for transfer to GHS Jelar. The same school is his
home station and he cant easily perform duties in his own station. No political pressure
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Service Appeal No._1028 /2013

- Farmanullah..............ccoocvoeveoeoeeeeoi Appellant

The DEO and others.................cc.oeo....... Respondents

REJOINDER ON BEHALF OF APPELLANT IN
RESPONSE TO REPLY FILED BY

~ RESPONDENTS NO.1&2.

‘Respectfully Sheweth,

Preliminary Objections:

Preliminary objections raised by answering respondents

are erroneous and frivolous, the detailed replies thereof

" are as under:-

I&IV. That valuable rights of the appellant have been

infringed through the impugned order which has
been challenged through the instant appeal under

the law, therefore, appellant has got a strong cause

of action and for that matter locus standi to file the

instant appeal.

II.  That appellant has approached the Hon'ble
Tribunal with a bonafide claim inas much as he

has been treated in violation of the law. -
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That appellant has challenged the impugned order
within ‘the meaning of Section-4 of the Khyber
Pakhtunkhwa Service Tribunal Acts, 1974. It is a
settled principle that estoppel does not operate

against the law.
That the appeal is within time.

That all necessary and proper parties have been
arrayed as Respondents in the instant appeal, hence
the question of mis-joinder and hon-joinder‘ is

misconceived.

Facts:

g

Being not replied hence admitted. -

Misconceived. As by then the post at GHS Osirai
was available, therefore, the application was
moved. The distance between the GHS Osirai from
the home of the appellant is about 30 kilometers
and not 22 kilometers. All alongAthe appellant has
been serving at far-flung stations.

Misconceived. The post was going to become
vacant, .thcrefore, the application was moved for
the transfer of appéllant to the post before hand. It
has also been admitted that Respondent No.3
moved application on 15.02.2013 too before the
date of retirement of Saeed Khan C.T., therefore,
the application of appellant was prior in time and
needed consideration. GHS Osirai was also a hard
station but the application of appellant was ignored

due to the political pressure exerted by Respondent
No.3.



4.  Misconceived. The appeal was rejected without
any legal justification.

Grounds:

A. , Irjcorrect. Appellant was treated in violation of the
law, rules and policy of the subject.

B. Incorrect. The impugned order was not in the
public interest but the same was politically
motivated one.

C.  Incorrect hence denied.

D.  Incorrect. GHS Osirai is at a distance of 30
- kilometers from the home station of the appellant.
E.  Needs no reply.

e E0

It is, therefore, humbly prayed that the reply of

answering Respondents No.1&2 may graciously be

rejected and the appeal as prayed for may graciously be

'accepted with costs.

Dated: __ 7/ 04/2014

Through

Affidavit

I, Khaled Rahman, Advocate, as per instructions of

my client, do hereby affirm and declare on oath that the

contents of this rejoinder are true and correct to the best
of my knowledge and belief and nothing has bee
concealed from this Hon’ble Tribunal.
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Service Appeal No. 1028 /2013
Farmanullah.......... .. T Appellant

The DEO and others..............................Respondents

REJOINDER ON BEHALF OF APPELLANT IN
RESPONSE  'TO  REpPLY FILED By
RESPONDENTS NO.1&2.

S
S

Respectfully Sheweth,

Preliminary Objections: .

Preliminary objections ralsed by answering respondents
are erroneous and frlvolous the detailed replies thereof

are as under:-

1&IV. That valuable rlghts of the appellant have been
infringed through thc impugned order which has
been challenged th.rough the instant appeal under
the law, therefore, "%ppellant has got a strong cause
of action and for th;.t matter locus standi to file the

instant appeal.

Il. That appellant has approached the Hon'ble
Tribunal with a b&néﬁde claim inas much as he

has been treated in violation of the law.
T
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VI.

Facts:

That appellant has challen&,ed the impugned order
within the meaning of Section-4 of the Khyber
Pakhtunkhwa Service Tribunal Acts, 1974. It is a

settled principle that'l'ﬂestoppel does not operate

against the law.
That the appeal is within time.

That all necessary and proper parties have been
arrayed as Rup(mdun\ i the instant appeal, hence
the qucstlon of mls-Jomdcr and non-joinder is

mmmnccnvud

Being not replied hence admitted.

Misconceived. As by ‘then the post at GHS Osirai
was available, therefore, the application was
moved. The distance bétween the GHS Osirai from
the home of the appellant is about 30 kilometers
and not 22 kilometers. Al along the appellant has

been serving at far-flung stations.

Misconceived. The post was going to become
. vacant, therefore, the;application was moved for

the transfer of appellant to the post before hand. It
has also been admitted that Respondent No.3
moved application on- 15.02.2013 too before the
date of retirement of Saeed Khan C.T., therefore,
the application of appellant was prior in time and
needed consideration. GHS Osirai was also a hard
station but the apphcatzon of appellant was ignored
due to the political pressure exerted by Respondent
No.3.

:
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4, Misconceived. The appeal was rejected without
any legal justification.

Grounds:

A.  Incorrect. Appellant was treated in violation of the
law, rules and policy of the subject.

B.  Incorréct. The impugned order was not in the
public inl'cri:‘.x"t but the same was politically
motivated one,

C. Incorrect hence denied,

D.  Incorrect. GHS Osirai is at a distance of 30
kilometers frorh the home station of the appellant.

E. Needs no reply.

It is, therefore; humbly prayed that the reply of

answering Respondents No.] &2 may graciously be

rejected and the appeé;li as prayed for may graciously be

accepted with costs. .

Dated: __7 _/ 04/2014

Through

2 Affidavit

I, Khaled Rahman, Advocate, as per instructions of

my client, do hereby affirm and declare on oath that the

contents of this rejoinder are true and correct to the best
of my knowledge and belief and nothing has b
concealed from this Hon’ble Tribunal.
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Service Appeal No._1028 /2013
Farmanullah................... Appellant

The DEO and others...............cc.ccvvennen. .. Respondents

REJOINDER ON BEHALF OF APPELLANT IN
RESPONSE TO REPLY FILED BY RESPONDENT
NO.3. .

Respectfully Sheweth,

Preliminary Qbiections:

Preliminary objections raised by answering respondent
are erroneous and frivolous, the detailed replies thereof

are as under:-

L. That valuable rights of the appellant have been
infringed through the impugned order which has
béen challenged through the instant appeal under
the law, therefore, appellant has got a strong cause
of action and for that matter locus standi to file the

instant appeal.

II.  That the appellant is aggrieved within the meaning
of Section-4 of the Khyber Pakhtunkhwa Service
Tribunals Act, 1974.
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That the appellant has got locus standi to file the
instant appeal while the Hon'ble Tribunal has got

jurisdiction in the instant matter.

That the appellant has approached the Hon'ble
Tribunal with a bonafide claim inas much as he

has been treated in violation of the law.

That appellant has éhallenged the impugned order
within the meaning of Section-4 of the Khyber
Pakhtunkhwa Service Tribunal Acts, 1974. It is a
settled principle that estoppel does not operate

against the law.

That the policy of transfer and posting has been

violated.

That all necessary and proper parties have been
arrayed as Respondents in the instant appeal, hence
the question of mis-joinder and non-joinder is

misconceived.

That appellant-has objected on the impugned order

which is in violation of the law.

Facts:

Being not replied hence admitted.

Misconceived. As by then the post at GHS Osirai

was available, therefore, the application was

moved. The distance between the GHS Osirai from
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the home of the appellant is about 30 kilometers
and not 22 kilometers. All along the appellant has

been serving at far-flung stations.

Misconceived. The post was going to become
vacant, therefore, the application was moved for
the transfer of appellant to the post before hand. It
has also been admitted that Respondent No.3
moved application on 15.02.2013 too before the
date of retirement of Saeced Khan C.T., therefore,
the application of appellant was prior in time and
needed consideration. GHS Osirai was also a hard
station but the appli'c'ation- of appellant was ignored
due to the political pressure exerted by Respondent
No.3.

Misconceived. The appeal was rejected without

any legal justiﬁcétion.

Grounds:

Incorrect. Appellant was treated in violation of the

law, rules and policy of the subject.

Incorrect. The impugned order was not in the
public interest but the same was politically
motivated one.

Incorrect hence denied.

Incorrect. GHS Osirai is at a distance of 30

kilometers from the home station of the appellant.

i NS SO TS Sl R S



E.  Needs no reply.

It is, therefore, humbly prayed that the reply of
answering Respondents No.l1&2 may graciously be
rejected and the appeal as prayed for may graciously be

accepted with costs.

. Through

Advg ate, Peshawar.

Dated: 5 / 04/2014

Affidavit

I, Khaled Rahman,-Advocat'e, as per instructions of

~ my client, do hereby affirm and declare on oath that the

contents of this rejoinder are true and correct to the best
of my knowledge and belief and nothing has been
concealed from this Hon’ble Tribunal.
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Service Appeal No._1028 /2013

Farmanullah.............. RO Appellant

The DEO and others..... i ....... Respondents

REJOINDER ON BEHALF OF APPELLANT IN

- RESPONSE TO REPLY FILED BY RESPONDENT

NO.3. : i

Respectfully Sheweth,

Preliminary Objections: -

Preliminary objections raised by answering respondent
are erroneous and frivolous, the detailed replies thereof

are as under:-

L. That valuable rights of the appellant have been
infringed through -'f:t,hc impugned order which has

been challenged tl}jﬁé)ugll the instant appeal under

the law, therefore, appellant has got a strong cause

ol action and for that matter locus standi to file the

instant appeal.

1. That the appellant is aggricved within the meaning

of Section-4 of the Khyber Pakhtunkhwa Service -

Tribunals Act, 1974 |

e
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VII.

VIII.
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That the appellant haﬁlr got locus standi to file the
instant appeal while the Hon'ble Tribunal has got

Jurisdiction in the instant matter.

That the 'appellant:ﬁas'approached the Hon'b]e
Tnbunal with a bonaf'de claim inas much aq he

has been treated in vmldtmn of the law,

That appellant has ch'al.lenged the impugned order
within the meaning of Section-4 of the Khyber
Pakhtunkhwa Service,'Tribunal Acts, 1974. It is a
settled principle that ,'éstoppel does not operate

against the law. g

That the policy of transfer and posting has been

violated.

That all necessary and proper parties have been
arrayed as Respondents'in the instant appeal, hence

the question of mis:joinder and non-joinder is

“misconceived. -

That appellant has objected on the impugned order

which is in violation of the law.

Fuacts:

Being not replied hence admitted.

Misconceived. As _byj then the post at GHS Osirai

was available, theréfore, the application was

moved. The distance between the GHS Osirai from
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the home of the appellant is about 30 kilometers
and not 22 kilometers. All along the appellant has

been serving at far-flung stations.

3. Misconceived. The post was going to become
vacant, therefore, the application was moved for
the transfer of appellant to the post before hand. It
has also been ac;ir:r'litted that Respondent No.3
moved application.f;ion 15.02.2013 too before the
date of retirement of Saeed Khan C.T., therefore,
the application of !appellant was prior in time and
needed consideration. GHS Osirai was also a hard
station but the appl'ication of appellant was ignored

due to the political pressure exerted by Respondent
No.3.

4. Misconceived. The appeal was rejected without

any legal justification,
Grounds:

A. Incorrect. Appellant was treated in violation of the

law, rules and policy of the subject.

~Bo Incorrect. The impugned order was not in the
public interest but the same  was politically
motivated one.

C. Incorrect hence denied.

D. Incorrect. GHS Q$irai s at a distance of 30

kilometers from the home station of the appellant.




E.  Needs no reply.

It is, thérefore, huiﬁbly prayed that the reply of
answering Respondents ‘:'N°.~.1.&2 may graciously be
rejected and the api)eal as prayed for may graciously be

accepted with costs.

Through

_ Advocate, Peshawar.
Dated: f / 04/ 2014

Affidavir

[, Khaled Rahman, Advocate, as per instructions of
my client, do hereby affirm and declare on oath that the
contents of this rejoinder are true and correct to the best
of my knowledge and belief and nothing has been
concealed from thig Hon’ble Tribunal.
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR -

No. 212 /ST Dated _20 / 05 /2015

To
The DEO,
Dir Upper. :
Subject: - APPEAL NO. 1028/2013 FARMAN ULLAH VS DEO DIR UPPER AND

OTHERS.

I am directed to forward herewith a certified copy of Judgement dated 15.05.2015 passed

by this Tribunal on subject appeal for strict compliance.
I&EGISE RAR
KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL
PESHAWAR.

Encl: As above
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- .

- 2007SCMR 599 /CMWM

[Supreme Court of Pakistan]

Present: Sardar Muhammad Raza Khan and Nasir-ul-Mulk, JJ

ROSHAN KHAN, SET GOVERNMENT HIGH SCHOOL KUZ PAQ, l)lS'lfl’{I.(i'l‘ SH /\I\'('J s Q"
Petitioner :

v - Versus
l)lRECTOR SCHOOLS AND LITERACY, N.-Wl“.l’., PESHAWAR and 4 others-——-Respondents
- Civil Petition No.747-P of 2004, decided on 3rd October, 2006.

(On appeal from the judgment, dated 10-8-2004 passed by N.-W.IP. Service Tribunal, Peshawar in
£ . Appeal No.205 of 2004). . :

# . North-West Fronticr Province Civil Servants Act (XVII 0£1973)—-

- ===-8. 10---Rules of Business, (N.-W.EDP), 1974, R.21(2)---Transfer of civil scrvant---Political
influence---Recommendation of Member of Provincial Assembly---Civil servant was a1 senior school
- “teacher who assailed his transfer order before Service Tribunal but without any success---1lea raised by
- civil servant was that his transfer was politically motivated and on the recommendations ot Member of :
.+ Provincial Assembly---Validity---Transfer of civil servant under the orders of even a Minister was void
" and unlawful, being violative of R.21(2) read with Schedule V. of Rules of Business, (N-W P,
1974---Supreme Court, while condemning the role of Minister, that of tamed and subscrvient
burcaucracy was also condemned and need for an upright. honest and strong burcaucracy
emphasized---Member of Provincial Assembly in view of background of political influcnee had been
guilty of misconduct, unfair exploitation and malpractice that maligned the legislature and disrupted
administration--Supreme Court converled petition for leave to appeal into appeal
transfer order of civil servant---Appeal was allowed.

WIS
and set aside the

‘Munawar Khan v, Niaz Muhammad 1993 SCMR 1287; Parwez Yunas Uppal's case P'LJ 2000 {1r.C)

.. Service 473; Zahid Akhter's case PLD 1995 SC 530 and Sayyad Sikandar Ali Shah's casc 2002 SCMR |
+. 124 fol. ‘

T Malik Shahzad Ahmed, Advocate Supreme Court, {or Petitioner. .

- g Khushdil Khan, Additional Advoce-General, N.-W.IP, along with Respondents Nos.2 and 3.

ki

~ Mir Adam Khan, Advocate-on-Record along with Pir Muhanunad Khan, MPA and Hamid [qbal, N1PA
- on Court's call. ‘

: Date of hearing: 3rd October, 2006. S

" JUDGMENT

SAS2015 11:07 AM
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SARDAR MUHAMMAD RAZA KHAN, J.--- Roshan Khan, a Senior English Teacher of District
Shangla seeks leave to appeal against the judgment dated 10-8-2004 of learncd N-W.[ED Scr‘vicc
Tribunal, Peshawar, whereby, his appeal was dismissed and his transfer order dated 8-3-2003 from j
Shangla to Government High School Kuz Pao was considered valid, within the contemplation of section f

10 of N.-W.F.P. Civil Servants Act, 1973. The plea of the petitioner that his transfer was void being
politically motivated, was not taken into consideration.

2. The petitioner alleges and claims to have served Education Department for 30 years and currently
belonged to the senior class of teachers. He was holding the post of Assistant District Ollicer (N
Inspection, since 12-3-2002. Due to his honest and bold action against the teachers, absent from duty.
cight teachers who were proceeded against accordingly, nursed grudge and departmental rivalry against
the petitioner. They approached Mr. Pir Muhammad Khan MPA whom they had allegedly favoured in
elections and thus with the active role of the MPA aloresaid, petitioner was transferred vide order dated

§8-3-2003.

o mrame s B ey b o ol mpkma o

% 3. He preferred departmental appeal, giving the aforesaid background, whereupon, on aceeptince of i
such appeal on 28-2-2004, his transfer order dated 8-3-2003 was withdrawn. The political infTuence onee
again got spurred and, to the utter disappointment of the petitioner, the above mentioned order dated

28-2-2004 was cancelled on 11-3-2004. He knocked unsuccesstully at the door of Service 1ribunal anl

hence this petition. o
A\ : ;

4. As, gross violation of repeated verdicts of this Court was prima facie noticed, a Full Beneh ol this

Court issued notice to the respondents. Again, this Court on 23-5-2006, in view of the allcaations

levelled by the petitioner, issucd notice to Pir Muhammad Khan, MPA to appear betore the Court, On

appearance he furnished written reply which forms paper book-Il of this record.

5. At page 26 of the file there is a memo on the letter head pad of Pir Muhammad Khan MpPA where he
has given different directions for the postings and transfers of different civil servants. In his comments e
stated that the endorsements on the letter head pad (P-26) are undated. unnumbered, unsigned by Pir
Muhammad Khan and not addressed to any one. He never denied, in so many words, the endorscment
having been made by him but still he said that "the same can only amount to proposals which were to be

considered by the concerned authoritics and such proposals do not amount to any order or dircelions or
recommendations. '

6. I'rom the aforesaid remarks, the MPA who professes to be
endorsements at page-26 as mere proposals of recommend
because, the language used is indicative of direction and not proposals. A letter No.3131/F No 77
IADO(M)/Shangla dated 22-1-2003 written by Dircctorate of Schools and Literacy to the Section Officer
(Primary) Government of N.-W.F.P, Schools and Litcracy Department Peshawar proves how Ny, 125

Muhammad MPA was involved inYhe transfer of the petitioner. A para reproduced therelrom would be
* self-explanatory:- '

an Advocate as well, (ried to mterpret his
atory nature. This is faciually incorreet

"2, On 8-3-2003 Mr. Pir Muhammad Khan, MPA District Shangla visited this officc and
submitted a proposal for making transfer of some SET/ADOs of District Shangla and thus his
recommendation was honoured and transfer order was issued (copy attached) whercin (he

appellant concerned was victimized/ sulfered having immature tenure against the ADO(M) post
at Shangla."

SUSD015 1107 AN

Rt ST M2y e s




ase Judgement hitp://wwiw pakistanlawsite.comy/LawOnlinc/law/content2 | .;15|1‘.’(.‘;1:\:cd...,.:§
3 &
7% T :

7. Another letter No.4454/ No.72/ADO(Male)/Shangla dated 29-1-2004 would reinforee the charge thas
Mr. Pir Muhammad Khan MPA had pursucd the matter. The relevant para of this letter by Depuiy "
- Director (Estt.) Schools and Literacy N.-W.F.P,, as follows, is quite revealing;--

"2, However it is further clurificd that his tansier order was made on the request of N P
Muhammad Khan MPA in March, 2003 and since this Dircctorate has issuced his transier order
“hence this Directorate is not in a position to cancel it rather the worthy Sceretary, (S&I.) :
N.-W.EP. is the competent/appellate authority to consider his appeal regarding cancellation of his s
" transfer order." :

8. It is deplorable that the officers concerned invited the recommendations of MPAs for cancellation of
 transfer order, specially, Pir Muhammad Khan MPA, the one who opposed the petitioner. This very letter
- shows that even the department was aware that it was impossible for the petitioner to obtain
recommendation of Pir Muhammad Khan MPA because it was he who victimized the petitioner.
Anyhow, when the petitioner was asked to bring recommendations of an MPA, he produced one ol M,
- Hamid Iqbal. It seems that Mr. Hamid Igbal did not volunteer to make recommendation. It was probably j
arranged by the petitioner under the desire of the department. in order to balance the pressure. The 1
relevant para is as follows:-- , :
: ) |

"3. As regards obtaining of recommendation/consent from Pir Muhammid Kl MI2A shanla i
per your directions contained in your letter referred to the above, so it is nol possible for him as
: “he has been viclimized through the said MPA, however, he has been sol duvourable sirong:
& recommendation of Mr. Hamid Iqbal, MPA, also belongs to District Shangla (Annexure "13")."
9. Another letter would further clarify the persistent involvement of Mr. Pir Muhammad Khan MPA, The
same is reproduced:-- '

"Directorate of Schools and Literacy N.-W.E.P, Peshawar. 5
No.1.1408/dated 2-12-2003.

The Section Officer (Primary)
Government of N.-W.F.P., Peshawar.

Sub:  Transfer Cancellation

Memo.

Kindly refer to your office letter No.SO(PE)(S&L)EDO dated Peshawar the 10-11-2003 (he
following comments are hereby submitted for clarification of situation: - z

. | :
(1) The letter issued vide reference No.3131/F. No.72/ADO(M) Shangla dated 27-10-2003 by
Director (S&L) Shangla, it is requested that the said proposal/view was submitted by the \\'m-{h:y
MPA Mr. Pir Muhammad Khan, This officer has neither forwarded for said proposal nor is
involved in this matter.

(2) The ADO Mr. I{osllarf"l(han is an efticient and hardworking officer.

(3) The ADO concerned Mr. Roshan Khan had not completed his normal tenure on the said post.

SUST0T3 0007 A
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Keeping in view the above facts if the tansfer order ol the olficer concerned s cancelled this
office will have no objection.

Executive District Office
4 - Schools and Literacy"

_ 10. All documentary evidence has gone a long way to prove that Pir Muhammad Khan was persistently
v ' involved in getting the petitioner transferred. He dubbed it as mere proposal but, under the prevailing
' conditions, one can well contemplatc as to what is meant by the proposal of an clected representative
who carries a weight to throw.

1. As early as in 1993, this Court had sensed the malady. In Munawar Khan v. Niaz Muhamniad 1092
SCMR 1287, u larger Beneh had taken serious notice ol allocation ol appomtient quoti o the
", Ministers, MNAs and MPAs though with the blessings of the executive, and had declared them vaid ab
initio, calling upon all Courts, Tribunals and Authoritics o so declare. A healthy example ol sucls
compliance was Parwez Yunas Uppal's case PLJ 2000 (Tr.C.) Service 473, where the Icarmed Foderal
Service Tribunal declared a transfer order void and maly fide because it was motivated by o pris e
motion moved in the assembly and because the competent authority had passed it without the
application of its own and independent mind.

i« 12. Transfer of civil servant under the orders of even a Minister was held by this Court 1o he void and
unlawlul, being violative ol Rule 21(2) read with Schedule V ol Rules of Business 19740 While
condemning the role of Minister, that of tamed and subservicent burcaucracy was also condemned and
need for an upright, honest and strong bureaucracy was emphasized. Zahid Akhter's case P11 1993 SC
N 530 1s the relevant reference.

I3. Lately, in Sayyad Sikandar Ali Shah's case 2002 SCMR 1124, the role of competent/Administrative

_ authorities was once again condemned when they yield and surrender to the dishonestly intruding
i political influence. .
; 14. It is for quite a long time, that some of the peoples representatives, whose sacred and scholariy job it

was 1o legislate while honourably confining themselves 1o the dignificd mansions ol the assemblics. have
started undesirable, dishonest and corrupt interference into the purcly Executive/Administrative domgain
of appointments, promotions and transfers of civil servants. By now it has turned into a malia that does
not care about Law, Rules, Regulations, Rules of Business and repeated deprecations by the Supreme
Court of Pakistan and High Courts. All forces seem to have whittled down before the exploitation and

blackmail by some people whose weight, and not legislation, matters. This is bound fo destrov the
. institutions, if not already destroyed.

.

oI R e

15. Despite the fact that there IO law in the country giving authority to MPAs or MNAS (0 interfore
into the Executive and Administrative domain, even to the extent of recommendations and proposals;
despite the fact that the Rules of Business are utterly to the contrary; despite the fact thal such praclice
is highly deprecated and condemned by this Court on numerous occasions, Mr. Pir Muliammad Khian. on
whose letter head pad word Advocate appears below his name, has flouted ali Law, Rules and
~ Regulations. As an Advocate he ought to have been aware of the verdicts of the superior Courts and il
; not, at least, he ought to have known the Rules of Business and above all, the nature of his own
3 obligations towards legislation in the Assembly and not beyond.
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A 16. Before this Court he appeared personally and held the rostrum 1o address. It was a short but cloguent
2 speech where, instead of clarifying his position, he argued the casc against the petitioner saving that he

gl was beaten by the teachers, that law and order situation had arisen and that his transfer was, therefore,
’;3!5,;‘ ~ necessary, again not realizing, that law and order also was not his headache. It is quite interesting that he

still kept venom against the petitioner. At the end he requested the Court, not that he be absolved but |
that the instant petition be dismissed. In view of the background of political influence, the backpround of
the ‘case in hand and the repeated verdicts of this Court, we are constrained (o obserse thil Me i

i “'“_‘d"," o
P

T

E - -Muhammad Khan MPA has been guilly of misconduct, unlair exploitation and malpractice that n: Lo,
¢ the legislature and disrupts the administration. '

it . - : o i N . .

4 17. It was for the reasons above that we had accepted the petitioner’s claim after conversion into appeal

HE through our short order dated 3-10-2006 that runsas follows:-

ks

i N | | . o

i "For detailed reasons o be given later on, the impugned judgment dated 1T0-8-2004 60 1 he Tearmned

%1 ' N.-W.F.P. Service Tribunal is set aside, the transfer order / 1201-12006/FNo.72/DS& /A DO(NM)

T

o

/Shangla, dated 8-3-2003 passcd by Director Primary Education N.-W.EP. Peshawar is hereby

fil set aside as withdrawn and that Endst. No.1077-82/F.No.13/Vol: 1/ DIE/ADOM) Shangla. dated
12-3-2002 of the Director Primary Education, N.-W.F.P. Peshawar is restored.
5 :

£ M. /R-22/SC

A

A

Appeal allowed.”
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2007 SCMR 599

[Supreme Court of Pakistan]
Present: Sardar Muhammad Raza Khan and Nasir-ul-Mulk, JJ

ROSHAN KHAN, SET GOVERNMENT HIGH SCHOOL KUZ PAO, DISTRICT SHANGLA----
Petitioner

Versus
DIRECTOR SCHOOLS AND LITERACY, N.-W.E.P., PESHAWAR and 4 ()thcrs----Rcsp()n(lcnts-
Civil Petition No.747-P of 2004, decided on 3rd October, 2006.

| (On appeal from the judgment, dated 10-8-2004 passed by N.-W.E.P. Service 'l‘i'ibtlﬂ;.ll, Peshawar in
Appeal No.205 of 2004).

North-West Frontier Province Civil Servants Act (XVIII of 1973)---

----S. 10---Rules of Business, (N.-W.F.P), 1974, R.21(2)---Transfer of civil servant---Political
influence---Recommendation of Member of Provincial Assembly---Civil servant was a senior school
teacher who assailed his transfer order before Service Tribunal but without any success---Plea raised by
civil servant was that his transfer was politically motivated and on the recommendations of Member of
Provincial Assembly---Validity---Transfer of civil servant under the orders of even a Minister was void
and unlawful, being violative of R.21(2) read with Schedule V of Rules of Business, (N.-W.I.P.),
1974---Supreme Court, while condemning the role of Minister, that of tamed and subservient
bureaucracy was also condemned and need for an upright, honest and strong burcaucracy was
emphasized---Member of Provincial Assembly in view of background of political influence had been
guilty of misconduct, unfair exploitation and malpractice that maligned the legislature and disrupted
administration--Supreme Court converted petition for leave to appeal into appeal and set aside the
transfer order of civil servant---Appeal was allowed.

Munawar Khan v. Niaz Muhammad 1993 SCMR 1287; Parwez Yunas Uppal's case PLJ 2000 (Tr.C)
Service 473; Zahid Akhtet's case PLD 1995 SC 530 and Savydd Sikandar Ali Shah's case 2002 SCMR |
124 fol. ‘
Malik Shahzad Ahmed, Advocate Supreme Court, for Petitioner.

Khushdil Khan, Additional Advocate-General, N.-W.F.P. along with Respondents Nos.2 and 5.

Mir Adam Khan, Advocate-on-Record along with Pir Muhammad Khan, MPA and Hamid [gbal, MPA
on Court's call.

Date of hearing: 3rd October, 2006.

JUDGMENT
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SARDAR MUHAMMAD RAZA KHAN, J.--- Roshan Khan, a Senior English Teacher of District
Shangla seeks leave to appeal against the judgment dated 10-8-2004 of learned N.-W.EP. Scrvice
Tribunal, Peshawar, whereby, his appeal was dismissed and his transfer order dated 8-3-2003 from
Shangla to Government High School Kuz Pao was considered valid, within the contemplation of scction
10 of N.-W.EP. Civil Servants Act, 1973. The plea of the petitioner that his transfer was void being
politically motivated, was not taken into consideration.

2. The petitioner alleges and claims to have served Education Department for 30 years and currently
belonged to the senior class of teachers. He was holding the post of Assistant District Officer (M)
Inspection, since 12-3-2002. Due to his honest and bold action against the teachers, absent from duty.
cight teachers who were proceeded against accordingly, nursed grudge and departmental rivalry against
the petitioner. They approached Mr. Pir Muhammad Khan MPA whom they had allegedly lavoured in

elections and thus with the active role of the MPA aforesaid, petitioner was transferred vide order dated
8-3-2003.

3. He preferred departmental appeal, giving the aforesaid background, whereupon, on acceplance ol

such appeal on 28-2-2004, his transfer order dated 8-3-2003 was withdrawn. The political influence once
again got spurred and, to the utter disappointment of the petitioner, the above mentioned order dated
28-2-2004 was cancelled on 11-3-2004. He knocked unsuccessfully at the door of Service Tribunal and
hence this petition.

4. As, gross violation of repeated verdicts of this Court was prima facie noticed, a Full Bench of this
Court issued notice to the respondents. Again, this Court on 23-5-2006, in view of the allegations
levelled by the petitioner, issued notice to Pir Muhammad Khan, MPA to appear before the Court. On
appearance he furnished written reply which forms paper book-111 of this record.

5. At page 26 of the file there is a memo on the letter head pad of Pir Muhammad Khan MPA where he
has given different directions for the postings and transfers of different civil servants. In his comments he
stated that the endorsements on the letter head pad (P-26) are undated, unnumbercd, unsigned by Pir
Muhammad Khan and not addressed to any one. He never_denied, in so many words, the endorscment
having been made by him but still he said that "the same can only amount to proposals which were to be
considered by the concerned authorities and such proposals do not amount to any order or dircctions or
recommendations.

6. From the aforesaid remarks, the MPA who professes to be an Advocate as well, tricd to interpret his
endorsements at page-26 as mere proposals of recommendatory nature. This is facl ually incorrect
because, the language used is indicative of direction and not proposals. A letter No.3131/F.No.72
/ADO(M)/Shangla dated 22-1-2003 written by Directorate of Schools and Liter: acy to the Section Officer
(Primary) Government of N.-W.E.P. Schools and Literacy Department Peshawar proves how Mr, Pir
Muhammad MPA was involved in the transfer of the petitioner. A para reproduced thercfrom would be
self-explanatory:-

"2. On 8-3-2003 Mr. Pir Muhammad Khan, MPA District Shangla visited this officc and
submitted a proposal for making transfer of some SET/ADOs of District Shangla and thus his
recommendation was honoured and transfer order was issued (copy attached) wherein the

appellant concerned was victimized/ suffered having immature tenure against the ADO(M) post
at Shangla.’

htp://wwiw pakistanlawsite.com/LawOnline/law/content2 T.asp?CaseRa,
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7. Another letter No.4454/F No. 72/ADO(Male)/Shan&, a dated 29-1-2004 would luniowL the charge that
Mr. Pir Muhammad Khan MPA had pursued the matter. The relevant para of this letter by Deputy
Director (Estt.) Schools and Literacy N.-W.F.P., as follows, is quite 1cvedlmg -

"2. However it is further clarified that hIS transfer order was made on the request of Mr. Pir
Muhammad Khan MPA in March, 2003 and since this Directorate has issued his transfer order
hence this Directorate is not in a position to cancel it rather the worthy Secretary, (S&L)
N.-W.E.P. is the competent/appellate authority to consider his appeal regarding cancellation of his
transfer order.”

8. It is deplorable that the officers concerned invited the recommendations of MPAs for cancellation of
transfer order, specially, Pir Muhammad Khan MPA, the one who opposed the petitioner. This ver y letter
shows that even the department was aware that it was impossible for the petitioner to obtain
recommendation of Pir Muhammad Khan MPA because it was he who victimized the petitioner.

Anyhow, when the petitioner was asked to bring recommendations of an MPA, he produced one of Mr.

Hamid Igbal. Tt seems that Mr. Hamid Igbal did not volunteer to make recommendation. 1t was probably
arranged by the petitioner under the desire of the department, in order to balance the pressure. The
relevant para is as follows:--

"3. As regards obtaining of recommendation/consent from Pir Muhammad Khan MPA Shangla ax
per your directions contained in your letter referred to the above, so it isnot possible for him as
he has been victimized through the said MPA, however, he has been got favourable/ strong
recommendation of Mr. Hamid Igbal, MPA, also belongs to District Shangla (Annexure "3")."

9. Another letter would further clarify the persistent mvolvemcnt of Mr. Pir Muhammad Khan MPA. The
same is reproduced:--

"Directorate of Schools and Literacy N.-W.F.P. Peshawar.
No.1.1408/dated 2-12-2003.

The Section Officer (Primary)
Government of N.-W.F.P., Peshawar.

Sub:  Transfer Cancellation

Memo.

Kindly refer to your office letter No.SO(PE)(S&L)EDO dated Peshawar the 10-11-2003 the
following comments are hereby submitted for clarification of situation:

(1) The letter issued vide reference No.3131/F. No.72/ADO(M) Shangla dated 27-10-2003 bv
Director (S&L) Shangla, it is requested that the said proposal/view was submitted by the worthy
MPA Mr. Pir Muhammad Khan. This officer has neither forwarded for said proposal nor is
involved in this matter.

(2) The ADO Mr. Roshan Khan is an efficient and hardworking officer.

(3) The ADO concerned Mr. Roshan Khan had not completed his normal tenure on the said post.
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i Keeping in view the above facts if the transfer order of the officer concerned is cancelled this
office will have no objection.

Executive District Office
Schools and Literacy”

10. All documentary evidence has gone a long way to prove that Pir Muhammad Khan was persistently
involved in getting the petitioner transferred. He dubbed it as mere proposal but, under the prevailing
conditions, one can v}vell contemplate as to what is meant by the proposal of an elected representative
who carries a weight to throw.

11. As early as in 1993, this Court had sensed the malady. In Munawar Khan v. Niaz Muhammad 1993
SCMR 1287, a larger Bench had taken serious notice of allocation of appointment quota to the
Ministers, MNAs and MPAs though with the blessings of the executive, and had declared them void ab
initio, calling upon all Courts, Tribunals and Authorities to so declare. A healthy example of such
compliance was Parwez Yunas Uppal's case PLJ 2000 (Tr.C.) Service 473, where the learned Federal
Service Tribunal declared a transfer order void and mala fide because it was motivated by a privilege
motion moved in the assembly and because the competent authority had passed it without the
application of its own and independent mind.

[2. Transfer of civil servant under the orders of even a Minister was held by this Court to be void and
unlawful, being violative of Rule 21(2) read with Schedule V of Rules of Business 1974 While
condemning the role of Minister, that of tamed and subservient bureaucracy was also condemned and
need for an upright, honest and strong bureaucracy was emphasized. Zahid Akhter's case PLD 1995 SC
530 is the relevant reference.

t3. Lately, in Sayyad Sikandar Ali Shah's case 2002 SCMR 1124, the role of competent/Administrative
authorities was once again condemned when they yield and surrender to the dishonestly intruding
political influence.

14. It is for quite a long time, that some of the peoples representatives, whose sacred and scholarly job it
was to legislate while honourably confining themselves to the dignified mansions of the assemblics, have
started undesirable, dishonest and corrupt interference into the purely Executive/Administrative domain
of appointments, promotions and transfers of ¢ivil servants. By now it has turned into a mafia that does
not care about Law, Rules, Regulations, Rules of Business and repeated deprecations by the Supreme
Court of Pakistan and High Courts. All forces seem to have whittled down before the exploitation and
blackmail by some people whose weight, and not legislation, matters. This is bound o destroy the
institutions, if not aiready destroyed.

I5. Despite the fact that there is no law in the country giving authority to MPAs or MNAs (o interfcre
into the Executive and Administrative domain, even to the extent of recommendations and proposals:
despite the fact that the Rules of Business are utterly to the contrary; despite the fact that such practice
is highly deprecated and condemned by this Court on numerous occasions, Mr. Pir Muhammad Khan, on
whose letter head pad word Advocate appears below his name, has flouted all Law, Rules and
Regulations. As an Advocate he ought to have been aware of the verdicts of the superior Courts and il
not, at least, he ought to have known the Rules of Business and above all, the nature of his own
obligations towards legislation in the Assembly and not beyond.
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16. Before this Court he appeared personally and held the rostrum to address. It was a short but cloguent

. speech where, instead of clarifying his position, he argued the case against the petitioner saving thai he
was beaten by the teachers, that law and order situation had arisen and that his transfer was, therefore,
necessary, again not realizing, that law and order also was not his headache. It is quite interesting that he
still kept venom against the petitioner. At the end he requested the Court, not that he be absolved but
that the instant petition be dismissed. In view of the background of political influence, the background of
the cast in hand and the repeated verdicts of this Court, we are constrained to observe that Mr. Pir
Muhammad Khan MPA has been guilty of misconduct, unfair L‘(plOltdll()n and malpractice that muligns
the legislature and dlsrupls the administration.

5

17. It was for the reasons above that we had accepted the petitioner's cI’um after conversion into <1ppcdl
through our short order dated 3-10-2006 that runs as follows:-

"For detailed reasons to be given later on, the impugned judgment dated 10-8-2004 of the learned
N.-W.I'P. Service Tribunal is set aside, the transfer order # 1201-1206/F No.72/DS& L/ADO(M)
/Shangla, dated 8-3-2003 passed by Director Primary Education N.-W.F.P., Peshawar is hercby
set aside as withdrawn and that Endst. No.1077-82/F.No.13/Vol: 1/DIE/ADO(M) Shangla, dated
12-3-2002 of the Director Primary Education, N.-W.F.P. Peshawar is restored.

M.H. /R-22/SC . Appeal allowed.
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