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~ 16.08.2022

.13.10.2022 before S.B.

‘Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate . General for the respondents

present.

Reply/comrhents on behalf of reSpondents notrsubmitted.
Learned "Additional Advocate Gene‘ral seeks time to contact the
réspondents ~for submission of reply/comments. Adjourned. To

come up for reply/comments-as well as preliminary hearing on

(Mian Muhammad) ,
Member (E) .
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.Order or other proceedmgs with elgnature ofJudge

Ty

The appeal presented today by Mr. Fazal Shah I\/lohmad Advocate
may be entered in the Institution Reglster and put up to the Worthy
Chairman for proper order please.

REGISTRAR

_ This case is entrusted to Single 'Bench at Peshawar for preliminary
hearing to be put there on 3’4 57 ?/L'Notlces be issued to appellant

and his counsel for the date fixed.

- CHAIRMAN

' Counsel for the appellant present._

Let pre- admlssmn be issued to the respondents To

come up for reply/prellmlnary hearmg on 16.08. 2022

before the S.B. - O\

(Kalim Arshad Khan)
Chairman -




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Service Appeal No /039}\ /2022

MUhAaMMad USMAN..ccicmrrrrermrmrarsesseesesnsaemssssnensassesasens Appellant
VERSUS
(€10)V4 =1 T o 11 g L= Respondents
INDEX
S.No | Description of Documents Annexure | Pages
1. Service appeal with Affidavit 1-3
2. Copies of Judgments, Cabinet decision & | A, B, C & | 4-29
Notification D
3. Copy of departmental appeal E 30
4. Vakalat Nama 31
Dated:-20-06-2022 Appellant

- Through | g | |

Fazal Shah Mohmand

Advocate,

Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841

Email:- fazalshahmohmand@gmail.com
Note:-
Spare Copies will be submitted after

the admission of Service Appeal

Advocate
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’ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No__[? 39 12022

Muhammad Usman, Naib Qasid (BPS-03), Govt. Institute for the

Visually Impaired, Children KBS curctiwa
PeShawar....cccceeemeermssssnas Appellant e
Biary N',_@N
| v E R S U S | Dumd—%&»

1. Govt. of Khyber Pakhtunkhwa through Secretary, Social
Welfare, Special Education, & Women Empowerment
Department, Peshawar.

2. Director, Social Welfare, Special Education & Women
Empowerment Department, Govt. of Khyber Pakhtunkhwa,
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

4. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

5. Accountant General, Khyber Pakhtunkhwa, Peshawar.

................ Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974, AGAINST THE NON-GRANT OF
HEALTH ALLOWANCE TO THE APPELLANT AND FOR
WHICH DEPARTMENTAL APPEAL OF THE APPELLANT
HAS NOT BEEN RESPONDED SO FAR DESPITE THE LAPSE
OF MORE THAN THE STATUTORY PERIOD OF NINETY
DAYS.

iledd to-day

&j%mm%’ On acceptance of this appeal, respondents may kindly be

N » directed to grant/allow the appellant Health Allowance at the

24 \H"j/ rate of one running basic pay w.e.f 01-01-2012 with all back
benefits. '

% PRAYER:-

Respectfully Submitted:-

1. That the appellant was appointed as Naib Qasid (BPS-01) on
26-05-2004 and was later promoted as Naib Qasid (BPS-03)
and is serving in the Special Education Institution and
teaching/providing special education/training to special
children and since appointment he has performed his duties
with honesty and full devotion with spotless service career.
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2. That after eighteenth Constitutional amendment, the

employees of Directorate General Special Education, of the
Federal Govt. department, have been transferred/devolved to
the provincial Govt. Special Education and such devolved
employees though serving under the same department of the
Govt. of Khyber Pakhtunkhwa, are allowed/granted Health
Allowance equal to one running basic pay w.e.f 01-01-2012
which has also been endorsed by the honorable Federal
Service Tribunal as well as the honorable Supreme Court vide
its Judgments in Civil Appeal No 811/2016, also approved by
the provincial cabinet on 22-10-2019 and also implemented.
(Copy of Judgment of the FST dated 18-07-2017,
Judgment of the Supreme Court dated 17-01-2018,
decision of the provincial cabinet dated 22-10-2019 &
Notification dated 25-11-2019 is enclosed as Annexure A,
B, C & D).

. That the appellant being similarly placed, approached

respondents for allowing/granting the appellant, Health
Allowance equal to one running basic pay w.e.f 01-01-2012,
vide departmental appeal which has not been responded so

far despite the lapse of the statutory period of ninety days.
(Copy of departmental appeal is enclosed as Annexure E).

. That this action of the respondents of not allowing/granting

the appellant, Health Allowance equal to one running basic
pay w.e.f 01-01-2012, is against the law, facts and principles
of justice on grounds inter-alia as follows:-

GROUND S:-

A. That the omissions and commissions of the respondents
are illegal and void ab-initio.

B. That the appellant is denied treatment in accordance
with law and rules in violation of Article 4 and 25 of the
Constitution, as the appellant is exactly performing the
same duties of teaching/training to the special children
in the same Institutions and working under the same
authorities, hence could not be treated differently.

C. That even this issue was agitated before various judicial
Foras which appeals were accepted and even the
judgments have been implemented, thus the same
point has been deiced by various foras, the appellant
such is also entitled to the same treatment.



D. That not granting the appellant health allowance on the
analogy of their colleagues cause monetary loss to the
appellant and he is subjected to monetary loss illegally.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the

appeal. W

Dated:-20-06-2022 Appellant
Through

Fazal Shah Mohmand

Advocate,
Supreme Court of Pakistan

LIST OF BOOKS

1. Constitution 1973.
2. other books as per need

CERTIFICATE:

Certified that as per instructions of my client, no other Service
Appeal on the same subject and between the same parties has
been filed previously or concurrently before this honorable

Tribunal. “‘k&?

ADVOCATE

AFFIDAVIT

I, Muhammad Usman, Naib Qasid (BPS-03), Govt. Institute for the
Visually Impaired, Children (Girls) Peshawar, do hereby solemnly
affirm and declare on oath that the contents of this Appeal are
true and correct to the best of my knowledge and belief and
nothing has been concealed from this honorable Tribunal.

EPONENT
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A Judygment Sheet : ) .

In dn I© deml bcnu.c Tribuanal, Islnm.llmd

5 : o Appt..lls NO.SOS 0 573,757 (o 7‘)7. 894 o ‘)lh 918 A 919 (0
Ry : L © 945,998 101045, 1108 10 1179, 1224 to 1243, 1265 to 1325, 2327

/ - 10.2350, 255210 236K.02368-A, 2369 (0 2443, 2446 10 2484 &

2487 to 2501, ..30b lo 2320(R)C612016 Wllh M.Ps.

.,\n.\l.l( l.lhu' aud u(hcrs :
\'u'\us

Sccrc(m) C‘.z;n(.ll Admun.s(x.n(-on & D(.w.lo;.uu_n( vammu. ~
’ Sccxu.n Y, l-m.uuc Division .md ACPR Xsl uu.lh.ul

D.xlc oflnslllullon : 04 04. 2016 c(c
Date ofhcarmg '17.07.2017
Datc of Judz,mcnl 18.07.2017

A . v '
: : o . - -Beforc: ‘ Sycd R.ll'quc IIu:.mm Slmh, and- o
A e o Sycd Muhammad H'mud Mcmbcrs.
. Present; . - Mr. Muh.xmnmd Anw.xr Mug,hul Advocatc, (_‘61" the ‘ o
’ \ : appt.ll.mls ) o
Yo 'Sycd /..xl-c-llusn'un Kanm. Assxst'ml Alorney .

‘General for the respondents wiihy M/s Arshad Anjum,” .©
Assistint Dxru,lor CA & DD, Naveed Akhlcr. Scetion . .
Officér, Finance Division, Azhar Nadeem A vnn.: g
Assistanl Accounts Officer :md Muh.unm.xd Ja jbnr, !

bu\mr Amlmu AC:l’J\ as DRy < K A 1

IUD(‘MI'NI

o SYED RAFIQUI' HU?SAIN’ SHAM, MFMIH' K:- Wllh lhlsulld],

nent
we shall decide the abovc ullcd -appcals. The facts &uvmg rise lo lhc pr1 ent- i

_ appcals are thnl the anc Minister of Pakistan appxovcd puymcnl ‘of H allh -

re L,

Allowancc to the mstuuuons provxdmg Health Scrwccs in lhc ycar 012‘,:‘;;;_ '
“and the'Fi mancc Division’ issucd nouﬁcauon No.2(13)R- 2/20! 1-777 nLcd"
- 06. 02 2012 for gr'\nl of Health Allo\vnncc cqual (o onc(basm pa or:: {

sy

running salary 1o the hcnllh personncl in the cmploymcnl of Federa 1. lij

e Government in BPS Schcnu. w.el 01.01.2012, in -addition lo lh(’: exi uu’ 'Z{
. ‘pay and allow.mcu in urs schum.. Ilc.lllh allowanee had been pmd { i Q

comcmponru.s of the appcllan:s in othcr Government. K Iospuals mclu 'g','ng. "J

PIMS Federal, Gnv( l‘ul) chnu.. CDA, ICT, Pakistan R.nlw.l_)"s .md I'L( u:'." I

i
TR

_ Govcmmcn( Scrvxcos llospxl.ll l«l.lmnbn(l ete. but it was dlsc.onunuul to
7 S " the prc.scnl appcll.nms vide' lmpugm.d orders dalcd 08 08 2014 2[ .03.3 Oll '

‘rlr| * SAn ’
i ,' k(’" 'l“?-v
xkr. v ‘l.!/ ___‘..-}‘

—

sl l..un.n -
sizmaane

-
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and 25.—(13.20‘1 6. The. Sccr;-lanf.y-; -Capital ‘Aélminis(r:f?;' moede 'DC\"clopman .

Division ((.'_A‘&II‘JD) vide lcll(:_n i 06.0_8.20]2 .'l“l“\'(.‘.‘ i Mealth Allowanee

o 24 personnet ar DhL:u.l}u_';m.-"Guui'r.'ll ol Spccj::l li(‘lm‘ on (DGSE) -

the AGPR, lshu'mbadv.\'mrwd. paying (he said Allowance hese personne

wilh el from e 2ors, e to diserimingtjve ucliv off Sucrcllqr,\'

CARDD ihe cmployces ol DGSLE started agitating the matter withy him ho

 wMide lefter d:n:cd}ﬁi.l}.‘%..’{ﬂlﬁ allowed [ eatin Allnw:méc o all the cployces :

of 16 instiqiiong ol DG and allied éduc:uimi centies, ¢, in view of

funciions and the services being rendered by them in prbviding_l-lv._:al(h_ ’

-Services 1o (he disabled any special children with elTect from 01.01.2012

and the AGPR accordingly starieg p:iyﬁu; the said ':nllmv:im_._:c 1o them, The

AGPR vide letter dated 08.08.2014 inl'u;'xili:d the Dircctor _Gcnuml,' DGsE - -
-that Finance Division had.po provided budpet allocation lor the year 201 4.

2015 for the said Anowamg:c.‘. henee, the Payment of saig Allowance be

stopped by subxhitting'.thc'cmnpulcr changes througl concerncd DDOs,

Subscqucnlly the Finance Division allocated .budgcl_ for the sajq Allowance - O

but the CA&DD parked.the budge ang later on a”opalcd the 's'."unc; lo ;oin‘c
olhcr organization, Being .'xL.-gr,g'cch ql‘s(o'ppngc“orlhc said Allm}v:mcc ‘.'if-' N
letter. dateg (.)8;0.3.'20 14 the  affecieq émpléy@s lled Wit Petitiog
Nb..‘!,784/2014. J.'{SSI"ZOI-! ;nﬁ,l--l()()7/2(il-l \\vlli;:l;.\vcrc disposcd of by th
I'lqn_'h‘lz-:vlsln;nu:lb:ld High Coun, 1.«;::....;.1;5« vide order dated 12.09.2015 ;

the fol'lowin,g manner: - i

XNX . : Coaxx B
M. In e light of e above, (he ‘instan pelition
alongwith ‘the connecled pelitions arc  converted into
_rcprcscmmion_s deemed (o be heading before Aheleared
- St:’crctary CADD. The learned Scerctary CADD shaj
afford "ap PPoctunity of hearing g an - authorized
© Yepresentative af (e pctiticacrs - angd, therealler pass a
" Speaking order, I is expeeted that the Sccretary shall,
intcrniin,_lnkg imo_»consi’dcrm-ion: : S
) ihe .'n"ﬁd';.wil dated 26,3.201 5 filed by the Scercury

- Firange, during the PYocccdings before this Court: '

b) the g j'khm in somg cases the Healtly Alloul"nncc:
- wag mid_to the employecs by ihe AGIR pursuant
v 0 dise approval givenhy ¢ CADD: . Ch

Petitioners that in (he circumstances recovery of
‘the Health Allowanee would cause imnilepse

o hardship:: and

b} The }cx]dicsl minde by and o behalr vnﬂ-lh'c,

. N . t
d) The fuct. that the petitioners are criployces of:
differe Aepartmients and - eniting  under ihe-

.
S
v

:

" - ATTESTED
- ToBrBggeapr

e S
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‘ pclilionérs (noﬁ ':u'-pcllnnls).mi.j
121.03.2016 and .dcclarcd the CA&DD's leiter dated 13.03.2016

o
* stated that - ﬁn.mCul dlrccuvq coulmncd in Mnm:.lry oq Finance
No.Z(lB)R-zl”Oll datcd 06.02. 201" was unambxguous and gles

administrative umllol W CADD .md therelore, e
“entittement or cligibility  shall be’ taken into
consideration  in  the  light of status ol cuch
- departiment or ealily separately.

5. ln order o mcu the ends of Jusuu.. it would be
“appropriate 1 That. recovery of the Health Allowance alrcady
paid to the cmployces is recovered afier a spcaking order hiis
been passed by the. Jearned Sccrclary. It is cxpected that the

"é 7 3 -5(._5 lu.‘i'l.'l(l()(,'xl.’.m(n,clc.with.l‘:a..

B . Sccrewary CADD shall pass a spcakmg, ordecr prcfcrablv wuhm

- 90- d'l)"

xsx. 0 - .7 NXN N8N

The Scerctry CAKD alier perusing the record }nllcl_'n(_'l'nrdim;,llu.' b

14.03.2016 passed the order dated

‘opportugity of hearing o lhe aulhorized representatives of ‘the -

nllowmg Health l\“()\\'dl“-L Ao the Db.‘)L uupluywb uul.lwful, .q_,.un'.l o

the rules, void ab initio and dirccted the- AGPR o lccovcx th s.ud

' Allowancc from tireir salarics in casy ms(allmcnts.

‘ 2." . lathis backdrop, lhc appcllnms filed the instant uppc'\ls

lhc follo\\mg prayer: - W

i '“ll is, lhcrcfon., most respectfully prayed Llnt the
appellant being- cntitled to Health - Allowance being |
"covered under category of Health Personncl, the said

“order dated’ 21,03.2016 by respondent No.1 may
thercfore, be set aside .uul it be declared that the action
- rc.,pundcnl Mo.J in withdrawing the suid slloviang’
and recovery thereof [rom the salarics of nppcll.mts is

malafide, |llcg.ll violative, of principles of locus|

. pocnilentiac, unfair, unjust,” unrcasonable, nrbur'\r)'
Tancitul and. wpncmus and that are entitled to rceeive
the same, . from’ the’ d.m. it has- been wxlhdmwn nnd

stopped lrom payment,™ - .

3. ' Thc lc.mu.d counsul ('or the appcllants  ar gucd tha

_appcllnnls bcmg Federal govcmxm.m S\.rvanls under Amclc 2
" Constitution of the rslamxc Republic of Pakxslan. 1973 anr.l covexcd
" Scction 2 (b) ot‘ wal Scrvanls Act, 1973 -were entitled lo all pa

allowances prescribed by F u.h.ml Govunmuu for its c.mpluyt.«.s. Fhr

stipulated ndnmsnluluy of Health - Allowance ta .lll hcnllh m.rsoxl
cmplovmcnl ol Federal Cow.rnnu.nl in B3PS bt.lu...m. bui Id

nnmn..mnn ol the I? m.lnu. lesmn. the .|pp\.ll.mls were [

o
|
!

|
-1

...\puc thy

wllh
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i
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Asuhs-.qucmly dnmnunucd afier \cntn..umn ol” umllcnu.nt in !

N s:lid- bcncﬁ(c In support or hm \usmn. the ls..:rm.d wun.sc.l
,appclhnls referrad 2 the judgments of F8T dated 05.10. 2015. 11,01. "016

4 S8 m'.w.mocs/zmr., y:c.'gvin'n M.ps, X

lor lhc

18.05. 2016 and 14.12. 2010 p-l\\c(l in Appml No.”"-l(R)CS/""()l 5, 867 o

b7’(R)C$/"OIr 'H7(n v Il\7 11y to l”Sl(l\)(_S/ZOlb &
409(1()CS/'7015 and prayed for the same relicf, The lc.nrncd

381 tn

counsel

vdmncnlly :xrgucd that the Fespondent-Finance Division was blowing. ho -

-and cold in (he same breath is. on (h;. one h.lml it had .ldnmu.d the

" the -1p,;ch.‘:nl5 in paia 4 o l..-.u Pz ise Coininenis Giled i the

Islamabayg M}gh Court, lslamnbnd awhile, on {hc mlu.r lrmd they

Withdrawy; mln(cr.n"v. in \'mln(mn of j punc:plc of natural Justi
deamed comm.l lor the appellgg l.nslly arguccd that unpugnul orde

void ab- mmo, cm.xm-nnn-uuhcc and’ having, no s.lm.tuy ol

clnidf aof
Haqe blz.
du.huul

the same claim vide mdu‘ i m.d 2! 03.2016. M contengled (h.u the hcm.n

. once pranted and acted upon h.nd created g vested rigl wlm.h could hot be -+

ice, The

Crs were -

lmv s

uuhdr::w.ll / stopj: ape of \.:l.uy .unmuuul W punishiment whu.h could naot

be .lwardcd without .|dnplm,- the due process of L. provided under Illc

(.novc.rmm.m Servants (12 Hu.u'm.y i [ .uphm.) Rules, 1973..

4. 0 'lhc .'lppc-lls wcrjc rcsislcd"b'y the rcsponc‘lc'n'l.'.;' It W

fall umlm- the 'lr..uu'.u 5ol hnl.h pPetsonnel becguse health pcr._\onncl mear
services -
~in the healgy Sector and mcludcd in Sc.hcduh.-l It .was further submil(éd thaf{

“a pcrson \vho held a pos( in .mv institutc or organization dchvcring

: lhc Health Allowancc was nllowcd pmvnsxomllv da, thc .'xppc.llnm
vAGPl\ on the. basxs of" C/\DD Division’, 5 fetter dated 06.08.2
* . subscquently (lya DIVISIOII <un a rcf'crcncc to the Finance vamon lo scek .A
its concurrence for admxcsxhnh(} of Health Allowance whxch n.gx c((cd the| -
samc on 14,03, 2013 on-the ground Ahat they were mvolvcd in the procceb l

of cducation, training and rdmbrlu.umn of disabled c.luhlrcn an

with disabilitics and, lu.ncu, muld nol be dccl.lrcd a8 hicalth pers

become - entitled for the suid .lllmv.mcc. The C/\DD on 13.03. 20

commnmc.mon to AGPR c.nn\cu*d saaclion of (hc N’c.:lllh Allmv.mcu to ]

DGSC cmployccs \\uhnu( cu..cFrrcncc. el the Finance Dmsu.n

- AGPR - made provxumnnl .z\'mm. {0 thc appcllams. \vh:ch \'1s

prevent the nususc ol this nllm\nnu. by non-cnu(lcd personnel

submmcd lw w\pondun' No 2 lh.ll health .|llow.mt:c was’ "r.mu.d

|

as s(mcﬁ_ .
lh'u lhc said nllow:lmc \\.u. x.ut admissible o the appellants as thcy dld n

by the
012 buy

peesons
onncl to ],
13 m its

aud {hc

brdt.r to
e

It :wns

\

vith the .
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" was, gramcd to. the hc.mh ;nrwmu.l in the employmcal of l«..dcml

letter No, TWIS. 64/csumu’s/20u ~12/186, dated 12,03, 2012, the _ |-

- that *health pcrsonnul mcam a pcrsons who heid a post in any institute or .

- -organization dclxvcrm;_, services in the hul(h seetor “and - included in

‘The appollants are ncither deput mxomsls lrom any Provmcc or othcr '
- authority nor have been cengaged on conlr'lct or on .work:’ chargcd bnsxs
v Thcy arc also not- being p:ud from ¢ conlmgc.ncncs On the conlr.uy, lhcy are

,appcllnnls compnscd of Academic nnd Admuuslnuvc Cadrcs. Accon(lmg

'27 .03 2012 the appellants. arc c.nullcd to health nllow.mcc In, puras-6 & 7

?, 556510 STIR)CSI2016, atc, wilh M.,
- ' ' .

:lpﬁrm':ll ot'lhc l'xum Minisicr, lhmugh i summary, sj)cciﬁcally moved fur -
thred 7 ederal Governmeny Hospx(uls i.e. Pakistan Ipstitutc of Mc.dxc.ll
Sciences, 1.G. Pohnlxmc and N.mon.ll lastitutc ochh.nbxhl.mon Mecdicine,

Jhhe Ducclor.m. (nuwrnl of bpccml C(luc..umn & Social Welfare, being an

etucational body, u«..m with. the process’ of cduc.uwn.‘lrammg and

n.lnb:hl.x(uon ofd:s.:bh,,d clnldrcn and persons with dmabmucs which was *
carricd oy by a muiti- 1rorcs~.xonal lc.nm mcludmg_ teachers, profcssmnnls,

douou.. adminis stradors, umu..u.u.xl ind supportjve / .mu“.uy stall did noog

- falr w:lhm mc ambit of hcahh organization and could not be declared as

hc.xllh pt.rsonncl' lu yet the said. .uluw.uu.c The respondent No.3 jc
_AGPR in its parawm. comments subnuucd that the xdcnlncal .cases litled Dy,
Farkh F. Lodhi, ctc,’ vs Sccrcxary Finance were still pcndm;, before the

Hon ble Suprcmc Court of Pak:smn

s ‘We. hc:u'd the lcaméd counsel for (jic parties and perused ghe
-record. - - ' o : -
"6, ' 'Hu. m.mh ..umv.mcc. c.qu.ll to anc basic Pay ol running s; tl-u‘y

Govunmcnt in 13 hY bulu.nu, \wlh elleet from Ol 01.2012. It way, mudu '\
admissible 1o non-ch.uc1l cadres. In reply-to o query raiscd by AGPR vide,

chulauons ng of the I‘mancc Dw:sm_n vide U, 0. No.I:2( 13)1(-2/2012- ',
172 dalcd 27.03.2012 lurmshc,d dt.l" Inition of the health pcrsonm_l by sl.mm,

Schcdulc-I but did not include pcrson who was opn deputation (o the

Federa] Govcmmcnl from. any Provmcc or-other aulhorxty and who was on’

contract, or on work chargcd bns:s or who Wwas paid from conUngcncxcs.

cxvnl servants. under section. 2. (b of (lu.. C'lvxl Servants Act, 1973 und uu.
dchvcring scrvices to ‘the disabled cluldrcn / persons, The bcncf iciarjcs / .

to the defi inition furmshcd by lhc I‘mancc Division vide lhur u.o. :m.d'

undcr Facts ol‘ parawisc mmmcn(s filed bc(orc the Hon’blc Islamubad I ngh

ATTRSTOR S v
a - h.ld < s i : : . - h .
[ )

e, W N " Lt
Pederai &7t fhig el K e
LHRHETR e . . R T \.'

“YWRSYED
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‘ C-ourl:. lslam;nbad on h'ch.dl of Su.n.lary Finance Division in Writ l’culmu:
N'o.4007.‘201.4. it was calcvoncnlh admitted lh.ﬂ i April, 2014 ann'y ol
C;-\DD -a'gniﬁ submitted Nis / DOs con(nmmg a pmvn.s:on ol R\ 100 million
as HPA “for DGSE for financial yc.lr "Ol I- IS hmku DFA refused o

Acndorm. the NJs ! BOs and rou.uﬁally deducted g amount o(‘ Rs.92.542
million of HPA, lcavm"' Rs.7.458 million for thc pcmmn-.n (now .
appellants) i.¢, 24 employces who belonged to medical prorcssxon andcame
under the cmcna of cnllllcmcnl of HPA, as. pz.r DI~A (L.ADD) .
undcrsxandmg DO Tetter dated 109.05 2014 was lssucd by FA's
' Orgamzauou lo AGPR for Stoppage ot' HPA to non-cntiticg cmployccs and
l u was duty of AGPR lo take acuon on the said lcllcr
cntitiément. It was praycd th
CADD & DGSL, therefore, the I m.mu. Divisjon 1
".of respondents, Now' the i

and” dccxdc L
at the pcuuon Was_an -ldll)lnl\lnlll\ﬂ. issuc wuh .

10 L\Lludul fram the lml '

nncn. DlVl\lnn h.:s come up with dlflcrcn(
 stand, It is hul .lllowul Iss .mpmh.llg

been submnu.d by the respondents fi
lcgmmals. righis. A |

and reprobate, No logical rcply has

or d\.pnvmb the appc.llnnta of theijr -
arge number of employces of (lhe I

ﬁnu'l:irly placed, are gcum;, the s md udv:mlnl,c Why, then, the appt.llnn(s
be  deprived, is not clear from. what. lnw been written in (e comnu.m.s before

“the Hon'bic Islamabay Hq_-h (_oml lal.un.xb.ld and lhc Federal Scrvice

atory (rca(mcnl oﬂcndmg Articlc 4 c.\.
25 of the Constitution of Islamic Rc

public of Pakistan, 1973. Further, the ol
nppt.llan(s havc bccn dxrcucd b\' JFespondent No.] to refund (e paid

(.du.ll (;ovunmcnl

i

Tnbunal "Thls secms to be discrimin

anount \\hu:h is against the principle of locus pocmlcnlmc bcc.nusc lhc
Hon'blc Suprcmc Court or Pakxsmn has consnslcntly hicld that (hc bcm.ﬂl
once granted and acted ¢ upon crc:ucd a vested nghl wluch could not be

. . L, Q8
withdrawn umhtcrnlly, in \'lohuon of‘ rnlural Juslu.c.. It is an cslnbhshcd
law thay bcncr s reccived h a cn'xl scrv,

passed by the compc(cnl autliority wuho

ani, cvm under c.rroncou:. uulu‘

u( .'m)' fault on “the p.nr( of uvnl
servant could not bé recovered cvm vl

the l)LIlcllCl-ll order \v.u.
sulm.qucmlv withdrawn of u:uxﬁu( Wi

are fortified 1o take (his vu.w m'
" the light of the judement of Hoa'bic Suprcmc Court of Pa.\n(nn u.porlcd in”

PLD 1992 sC 307; Henee, 10 this Sxtent, the impugned orders are 'nox

I3
‘Icg1llv smlmnnbh. and liable to be scl.-.mdc. chL , o '

I A . We would lxkc to makc an emphasis j C K

asis on the judgments of the'™
I‘nbunnl in Appcals No. "24(R)CS/70!5 and 381 to 405(R)CS/2016 da
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Us.10.20135 :nd -IJ.II.ZUM wherein- the controversy - relating _lo Health . f:-l,
Allowance has ;xichdy bueen resulved: When confrumcd with the said fac, l~;
the rc:pon(h.ms have failed 10 dcm the “lact. As such, the aclmn ol thc .::,
e r-.spnndcms appears 10 be unmn..:su.m in the light of the 'lluu.mt.nllom.d ' it
' Jjudgments on .lc\.ounl ol’ Asticle 2: of the Conslitution which guaranlees o
equal rights ,and equal pnuxccuon of law for cvery cxlu.cn To ulsurc : .
umfommv rule of \.omxsluu.y must bc applicd while consxdc_rmg the. casc
ul llu‘ sppellnnga, Ninee Ahe Thaitlale Alu N Ot i H i |u|l;'|n\nl fee tha 2
case reported as 1996 SCMR 1185 has already held that “rule. of Bood :
. 5ov‘.ru.lm.u d-..m.uuL\ shai the buu.ﬁ-s ol the said d-.u:.lon be \.M\.ndu‘l lo . .
other uwl su\'.mu .ll\u whu m.ly nut’ lu. p.u‘lu.a lo the hh;,nuon. msu..ul ofl ' |
: compclhng lhuu 10 approach tlu. 'lubpn.xl or any other legal forum. Hcpcc' i)
- i
¢ the claim of the appcllanls is rcquu‘cd to bc dccxdcd on thc same nnalogy / 5. i
' 'prmcxplc as fmmcd m the cascs af Dr. F nrrul\h Fiaz Lodhi and others by the - '.-""
- R LR
: Tnbunnl vndc nsJudgmcnl daxcd 05 l() 2015 11.01.2016 and 14.12. 201p B .'-'l{
s a :.' l e
i . 5. - . F oregoing, m view and lollowmg the rule of consistency, thc i Xy
- impugned orders died 21,03, 2016 .uul 25.03. 201(1 arc scl aside yvuh ; ’ :' ‘F.“;“
.. I | -
dm.cuon lo the n,spondcnls lo continuc lhc Health Allowarice ulrc.ndy | Y
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Federation of Pakxstan throudh Scucta.ry Capital Admmxstr,.ltlon L

‘and Development: D1vxsxon. -
T v Appollant{s)

I : Ialamahad etc.
R . . B (in all cases)
S . ’ Lo . Vm.sqgv :
’ S Nusrat Tehir. e:c B (in i A.1631/2017) :
Yo .- Miraj Gui etc. ' 7. (InCA1632/17)
ES g . Ejaz Ahmed and others - T (inC.A1633/2017) ¢
I: ¢ Firdous Begum-cte.. o, i CA 1634/2017)
2 (in C.A.1635/17)

l S Robina Qureshi cte.
¢  -.. ..* . Muhammad Arshad ctc. e
’ Shahbaz Ak.hta.r Khahd ete.

' fin C.A.1636/2017)
(8 C.A1637/2017)

L G CA. 1639/‘2017)
LB C.A1640/2017)

: ' - Ta:moor Imran Ali.K han ctc.
Lo v . Mhemmad Jabba; Khan eec,”

Shahid Iqbal etc:
: Muharomad Anwar ete,.
A ‘Naleed Kaiser ete. * "
" lgbal ur Rashid etc:
‘Ghulam Mustafa etg.’
-  Mulchtar Ahmed' ete, .
Naccma*Buahm Mahk cte,
‘Meena Asadietc..’ .
Muhamimagd Qayyum ete. . - (in’ C.A.1650/17)
‘Rubina Mahmood-Awan ste. (inC.A.1651/2017)
Muhammad Kbushej Khan'étc. - (in C.A.1652/ 2017y
- Mussarat Bibi-etc. - (in C.A,1653/17)
Muhammad ‘Ghulam Durrdnt ete. | {in C,A.1634/2017) .
Mulammad. Mush:aq ete. {in C.A.1655/2017}

i CA, 1643/"0"7}
{in'C.A.1644/17)
(LﬂL‘\lb45 (JLI) oo
(i1 CIA.1646/2017) -

i CLANBFT 1T

" {in C.A1648/2017) .
{in C.A.1649/2017)

i fﬂ STED .Qari Mubidmimad Almas ete, © o {in CAT656/17)

; : Rigz Axhtar ete.” : © - (inC.A.1657/2017)
o ' : Syed Zamieer Haider Rizvi ete. . (in C.A.I658/2017)

[ CnunAssoclaxo Liagat. Ali'cté. o .. afin C.A1659/17)
P .-.uprem(:‘fl‘ounboa Pﬂk'ﬂmuhammad mf ete” s {in CiA. 1660/ 2017) ’
. amaba ' .Wasccm Husgain etc, T inCLA, 1661/201%

i CAI1662/17)

J(halxd Pervez etg:”

. Mithapmad: Nazir K:yam ctC. . (in C.A,1663/2017) -

Abdul Majecd’ ete: i {in C.A1664/2017)
. (mCA 1665/17)

' ,;Mmlammadﬂ af ete.

»»
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" Mohsin Tanvir ete.

. Arslan Iqbal etc.
Mrs. Syeda Khatoon ete.

-$hafiq ete.

viwmtaz Huassain ete.
Manzoor Ahmed etc.

Jabbar Hussein etci i
Syed Manzar Hussain Cra:dezx etc
Muhammad Saleem Kunber ete.
Abid Hussain etc. ) .
Nawabzada etc. . :
Muhanmad Azeem-Khan etc. |
Attaullah etc. T
Syed Nazir Hussain shdh ete. -

. Muhamrmad Amir ete.

mrs..Mehmood Farzana

- Muhammad Anwar ur- Rahman etc

Rufi ete.
rMumtaz Kha.n ete.-

- mrs, Rehana Ghaffar etc.

Alzad Khan etc.

.. Shazia Bibi etc.

Imran etc. .
Zahid Mehmood etc.
Zafeer Ahmed etc.

Miss Zubaida Khatoon etc,
Mrs, Farida Rgﬁ. ete.

Badar Munir Badar etc.
Azhar Mehmood etc.
Muhammad Daud etc.

Javaid Rauf ete.

" .Ch. Arjad Ali etc:

" Abdul Karizm etc.

Llaqat Ali etc.
Akhtar etc.
Shaukat Jan etc.

Mubarik Ali:Satti ¢to. )
Mra. Safia Kalboro ete, © .

. Mrs. Sahleha Nasreen eté.

A ‘°°u"

Coutt o1-PEKERL: Magsood ete.

* Migs Shezia Nazir etc.

Abdul Rashid Shah ete.
Mumtaz Gill efe. - |
mMuhemmad Farhan etc.
Alludin ete. o
M. Schail Khan ete. O
8yeda Sadaf Ali etc. ) '; EN
M. Anwar etc. o ’

Wrs. Shamim Abid etc. . , .
Mra. Rahat Sultana ete.

Wrs, Sumira Yasm!cn )
Shahid: M. Khamets. ,

Miss Sha.zm Bibi etc. -’

wrs. Ruld1~e-AfzeJ ctc.

M, Amir ete. .’ S

Mrs. Sumera Azi% etc.:

“(in €.AA6T1/1T). .
.~ {in C/AL672/2017})""
(i -GiA1673/2037)

(in C.A168172017)

-(in-C.A 1710717}
Ain C.A.TFLL/2

oo o (i C.A.1712/20
. Miss Shahida. Parchn etc R S1713/17).

4(1n C.A.

“(in CALTITI20MT. - .
iin C..:a.1718/2 7.
finC ¢

" (in CA. 1721;2017): »
(m C.A1722

e

) '(m C.A 1666/"017) _
- (in C.A,1667/2017) . -
" (in C.A:1668/1T). .- .

_ (in C.A.1669/2017). . -
(in €.A1670/2017) .-

{in C:A.1674/17) "

" lin C.A.1675/2017) - .

(in C.AL6T6/2017)
(i C.ALBTTIYT) .. .-
_{in C.A.1678/2017) .

{in'C.A.167942047)°, .
{in CiA:1680/17)

(in C.A.1682/2017)
(in C.A.1683/17) o
{in C.A.1684/2017) ' . -
(in C;A.1685/2017). - - .+ .-
(in C.A.1686/:17). : .

- (in C:A.1687#2017)
- (in'C.A1688/2017)
. {in C.A:168017).

(in C.A. 1690/2017) e
(in. CATE91/2017)
{in C.ALB92L4TY T k| e
(i CiA. 169372017y o

(in C:A. 1694;/2017). -

- {in C.A.1695/17) -
" {in C.A:16 6(20]7) :
“(in CALET

R0¥TY,
(in C.A.1688717). "
(in C.A, 1699/2017} A

" (in C.A.170072017) - -
: (mCA1701/17)
. 017)

(ingC.; A, 1705/2017). .-
(int C.A. 1706/2017). R
{in C.A.1707717).

{in C.A.170 /3017) A
(in C.A.1709/2017). . .. ;..

Ain CALTISNT
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2 irs, Tayyaba

Yo
. *tahira Yasmieth ¢
. Tauqecr-v.‘.\hmad and éthers - :

. _dmu‘t ehhciate
. Suprome Cou
jotam

Asif All and others:, - s
= .;Waj‘id‘Ba.shh'.ctc.-i‘,f‘ L
Mra, Samind Zafar.eter, )
. Muhammaed Bukhsh others ..

-« Mrs. Qamar Zahra cte.
- 1 Shabbir Nawaz ate:

Mrs. Rashda Jabecn gtc:” (¥
Mrs. Ngjma Khantim: ete. -

Zubaida Khanum etc.
Mrs. Shabana Latif-ete.
Mrs. Zah'gda.Naheed ete. .
Miss Lala Rukh Qurshi ete.
Mrs. Raheela Armbreen stc.
.Mrg. Shams un Nisa and others
Ms, Farzaha Maspod €1t
_ Mrs. Kaneez Rubalxetc.

Ms. Ralieela Haider.dnd others

" Mirs. Asia Bashid ete.
Qaiser.etc..

“Mze. Naureen
- Mres. Shahb;ma-l(ausaj; etes

Ayaete. -

' Inayat Ullah ete.

Muhammed 1drees Qarmer .céc, et
: Cetc

Syed. Arif Hussain Shah etc

‘Parveen AKhtar-etc:

- .'Muh‘ammad"ﬂduea'ﬁetc.ﬁ."-

Nasreen Anjurn Aya ete.
Muhammad Ishaq ¢te:
- pzhar Mahaiood; €tC. . .. L
- Abdul Ghaféor ete:.

. Mﬁha.mmaqs_sayyad‘;ete. -

o Muhammad Saleem-Khan etc.

‘Gul Shad etc.. - P
“Jusheph Rafig etc. S .

_ 8yeda Sadaf Aliete. R

. Mprs, Mehnaz Ajimal ete. .
. Javed 1qbsl ete. - - .
N '.Mrs;\__Ri;wami Shaliid ete.
_ .4u_hamma‘dAjm'a'LetQ.. :

- Iqtider Huseain® eté. -~ -

. /-Tahir Mehmoodete. 1 ‘
" pdnan Bagsrets, 1

. Pervaiz Nadeem: £ic.

Looopsit \{qunas‘-ct.cfs,

'uhéxm_mad\(bunaé e,

- M
Lol E‘am;u_\-{{m-eﬂimﬁmd“ ete

ihammad:Aslam te.
"ahoukat Mashid-etc.

L Me! ‘_lqsmin;’l‘gﬁraet_c.

e Muhammad Aslam- etc. .-
* s Rubina Anjum etc..

. DA Gl
- Mrs. Mali-e-Naz Ygrar& o_thc‘rs .

-

gbal.and others: '

S

{in C.A. 1723/2017) -
(i C.A.1724/2017)

{in C.A.1728/ 17)
(. C.A.1726/2017)
. in CALT27/2017)
e C.A 1728/17)

. fin C.A.1726/2017)
7 fin C.A1730/2017)
1731/17)
1732/2017).
(i C.A,1733/2017)
(ih ©.A.1734[17)
© (n C.A,1735/2017)
. {in C.A.1735/2017)

" (in'C:A.

C+ . (in C.A1T37/17)

(in C.A.
{in C.A.

1738/2017)
nC 1739/2017)
(ih C.A.1740/17) .
-(in C.A.1741/2017)
.},(in‘G.A.J.742/20]7) _

lin C.A.1743/17)
1 C.A.1744/2017)
{in C.A.1745/2017) °.
(in C.A.1746/ 17}
{in C.A1747/2017)
. (in C.A,1748/2017)
fin C.A.1749/17)
, i C.A.1750/2017) .
: .1,(111‘&:.1»..1751/20'17) -
(in C.A.1752/17)
©fin C.8.1753/2017) .
{in C.A.1754/2017}
“(in C.A1755/17
{in C.A.1756/2017)
{in-C.A.1757/2017)
i C.ALTS8/1T)
G C.A.1759/2017}
i C.A,1760/2017}
7 (in.C C1761[17)
lin C.ALTEZ[2017)
~ fin C.A.1763/2007)
lia €.A.1784/17)
, (in C.A.1765/2017) ;
. o CAL766/20 i -
+ (in.C.AL767/17) T
(in-C.A.1768/201-7)

. C.AL1769/2017)
"(in‘C.A,.1770/-1-7‘, .
(in C.A.1771/2017)
{in C.A.T772/2017) .
{in C.ALTT3/1T)
lin C.A.1774/2017)
{i0 C.A.1778/2017)
{in C.A.1TT6/17)

. (‘.:xCJ«.'LT77/'2.0‘.7'!
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Mp, Nazming etc.. ...
M. Tasneem Fauma efc;
‘Muhammad Na\l\_Cd Arif K.han
: f-rc .
i . Miss Naz Tahir etc, -
: a " Syed Sultan Shah ete. .
L mrs. Shagufta Bibi .
[Chawar Idrees ete.
imre. Naila Iqbal etc.
Amjad Badshah ete.
_Waris Malil etc.
Imren Anwar éetc.-
Amjad Sohail ete.
" Asif mashid etc.
Mrs. Nusrat Dastagir etc
* Mukhtar Ahmed etc. -
Busharat Masih etc.
Ali Rehman ete!
Munir Ahmed ete,
Muhammad Zardad etc.
Syed Ashral Ali ete. .
Mrs-Kausar Ayub ctc

‘Malile Waheed Shahzad cu': :

Ashiraf Mashid ete.
‘Mubammad Ajnial-ete; -
Mrs. Shaista Minazir ste.
Mumtaz Hussain ete.
Mrs. Saima Noreen ete.
Razzagq Ahmed ete.
‘vMuhammad Ayub ete.
Ejaz Ahmed etc..

Shah Muhammad Afzateté, -

 ubammed Javed ete,
. .. Muhdmmad Asif etc.
- ) Muhummad’l{ha.hq ate, -
' " Naofisa Hanif etc. .
‘Qari Zahid Mrhmood ct&.
AsifAmin ete.
‘Mrs. veronica ete,

* Qari Mithammad S:dd:que etc.

Syeda Saima’ Nasir ete: -

: Mrs. Huma Waseem -ete:
Weheed ur Rehinan ete.
Ms. Saima Parveen éte, -
Ghulam Rasool'and others
‘Tariq Khan etc.’

.-

: "J, ESTED -Muzaffar Huq.;mn Rat:hore etc'

. . Ms. Shahena Shahid etc. -
Al " Muhammad Khan-etc:-
wu-n Pssoclull Basharat Ali ete.
winrdm Gourl of Pshistan M. Tanveer ete.
iakamnaad Shabbir Ahmed etc.
Mra.. Shamim Mchta.r ete.
Tanveer Abmed etc.
- S.M. Siraj ete.
. Zahid M chmood ete.
Mrs. Nad.‘a Norcen ete.

© (in C.AI7B5/ LY

(R SRR

- (i CRLTBLS/1T),

. (in-C.A.1825/2017)
(in C,A'182772017) :
7 in C.A.I829717) -

(in C. A ,1780/201 R /

" (in C.A.1781/2017)"
. (A'C.A.1782/17) \ o

(in'C.£.1783/2017) -
{in C.A.1784/2017) -

AinCA, 1786/2017)
{in C. A1787/2017) -
(in C.A.1788/17) °
(in C.A. 1789/2017)

“{in C.A. 1792/‘2017) .
{in C.A. 1793/2017) .
{in C.A.1794/17) .
{in' C.A.1795/2017)-
in C.A.179672017) .7 . .. ..
(m(‘Al7°7/17’} BN
tin CA.1798/2017) . ¢ .
.‘m C.A, 1799/)017)

“{in C.A.1800/17) "

. (in C.A.1801/201%) -

fin C.A. 1802/2017X
. {inC.A.1B037
- {in CLA. 1804/2017):

tin C.A.1805/2017) -

{in C.A.1806717)

{in C.A.1807/2017)
{in C.A.1B08/2017).

“(in C.A.1809/17) -

_ (in. C.A18Y0/201%
fin C.A.181172037) -
{in C.A.1812/17)

(in' C.A.1813/2017) -
{in C,A.1814/2017) = .

Cin CALBFEFROEY) T
(mCA1817/~20_17), L
{in C.A.1818/17) " | .

{in C.A,1819/2017)
(in C.A.1820/2017).
{in C.A1821/17) -

in C.A. 1812/2017)

" lin C.A1823/17) .

. (in C.A. 1824»/2017)

fin C.A.1826/T
{in C.A, 1323/2017)
{in C.A. 18.40/20171

- fin C.A. 1831/2017)

lin C.A.1832/17) -

- (in CA. 1833/2017)

in CA%E34/2017).

© . {in C.A:1835/17j. . -
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L -;_Shahzad Nasir etc. .
Miss Rubina Ageel etc. .
Irfan Ahmied .etc,; g
I(au‘sar Afza ctc. oo
Atif Rashid et S
Mst, Shamim’ Akhtar ete.
Babar Mchmodd ete, :
Ihsan Ahrned ° etc

Mrs. Maghmaha Jabcém ete.

Qari. Muhamma.d\ Abbas ¢te.
sl o Noureen Kazmi ctc !
A Sajid Masih etc.” L
: h Mrs. Uzma Khatoon'ete :
Abdul Manan eté.- . .“ '
Hardon Rasheed e C:
) Sajxd Mehmood .ete. .
. . Zeeshan ur Réhman ctc. .
~ Muhammad Saleh: -ete.,
..Baid Rehman ete,. .’ : )
. Muhammad Ashr,a,t‘ etc:
Guftar Ahmed ete. .. -
Shahid Raufetc,- ' -
. Farrukh Salcem. etcu -
: . - Muhammad Irfan ete.
: . Muhammad Iqbal etc. .
: © - ZiaUllah Asad etc. N .'
. Palahat Shahid ete..
. Mrs. Asghari Bano ctc.
Zia Afzal ete. " i
Muhammad Rafagatsetc,
-Raflg Masih ete.,
Javed Igbal ete.

‘Muhammad Yamggﬁ.étc;' 4 .‘ A
. Mst. lshrat Masocod et‘c._ o

 Zalar igbal Bajwa-ete,
. ~Khalil Ahmad Bajwa etc.
© Alam Zeb ete, - - -
o . Muhammad. qual ete.
IR Tanveér Bawar:éts. -~

- Ghulam Imran Hmdcr ét(.

" Muhammad. Parid ‘ete. - N
Chan Mehmood Sajjad etc.
Nizar Ahmed" ete. .
Aslam Shahzad ete. -
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Respondents(s)

For the Appcllant( ) Mr Sajld Ilyas Bhatti, D‘\("
(in i cases) - o ‘Syed Rifaqat Hussain Shah, AOR"
L " Ms. Saadia Kanwal, $.0 Fin. .
- Mr. Abid Hussain Channa, S.0 Fin.
- Mr. Sajid Javed, Asstt. Legal Fin.
Mr.  Abdul Razzag, AAO MEG :

B Rawalpmch E

Fc'n"‘ the Respohdefif(s)" In- person

For the Respondent( ) Mr Muhammad Ilyas Lodh1 ASC
aCA216/18) _.Mahk Itaat Hussain Awan, AbC

' Amlcus Curiae:v M. Muhammad Makhdoom Ah

.~ Khan, Sr. ASC »
© - Mr. Sﬂca.ndar Bashlr Mohmand ASC ,

" Date of Hearing - " 17.0_1.201,8.

) JUDGMENT

UMAR ATA BANDIAL J.— By leave of thds Cou1t

gramted on 03 02, ’7016 0142016 and 12 12 2017 in the o
'.several connected appeals before us .the appellant Federal,
' '»'Government challenges the Judgments dehvered on common'
questlons of fact and law by the 1earned Federal Service Tnbunal )
on 05 lO 2015 11. Ol 2016 and 18. 07 2017 The Judgments.

r 1mpugned in the connected appeals declare the xesponden’r‘
, cmployees of dlfferent 1nst1tut1ons funcmomng under the -
Dm,(,torate General. of Spemal Educa'aon (“DGSE”) to be enUtled .
‘to payrnent of Health Allowance granted by the Federal.
| Government vxde its Ofﬁce Memoranda dated 04 02 2012 and ‘

- 06.2. 2012 These Memora.nda are 1ssued by the Fmance Dmslon '
"(Regulatlons ng) Govemment of Paklsfan pursuant to ‘
E approval granted by Lhe ane Mmlster under the .Rules of -

; -Busiaess, 1973, It would be useful to rep;oduce the two
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N o memoranda contalmng the terms and condltlons for the grant of . Z l

R o Health _Allowanc'e to cligible per_sons:

"Gcrvernment of Pak:stan
Finance Division
- e - (Regulations Wing) . '
- F.No.2(13)R-2/2011 . - - Islamabad, the 04“1 Feb 2012

B

OFE ICE MEMORANDUM

Subject: " GRANT OF ADHOC ALLOWANCE EQUAL TQ
: " ONE_BASIC PAY AT -THE INITIAL OF THE
L SCALE TQ THE HEALTH PERSONNEL IN B3PS
SCHEME

DALl

Sy scmaTT T in Aregsasooe

e e TR 11

' The undersrgned is drrected to say that the
. Ordmance No.V1 of 2011 that sanctioned the Career Structure for
" Health Personnel Scheme. (CSHP) has lapsed on 26.12. 2011.
Accordingly, CSHP is no longer in the field and all health personnel :
have consequently reverted  to the BPS scheme. In order to
compensate health personnel for the loss of benefits sought under . . )
CSHP while preserving their status as Civil Servants, it Has been - E i’ 1
" decided by the Federal Government to grant adhoc allowance equal . - ’ u oM
to one basic pay at the-initial of the scale to the health ‘personnel . : B
in the .employment of Federal Government, in- BPS scheme, with v . s ’
‘effect from. 1%t January, 2012. This will be in addition to their g : -
. existing pay/allowances in BPS Scheme ‘ Lo C C

‘ 2 ' : ThlS Division’s OM No 2(13)R—2/2011 -698 dated 17”"
November 2011 may be treated as wlthdxawn w.e.l 26.12. 2011

sopepem

Sd/ -
(M. Munir Sadxq)
Deputy Scurctary (R—I)

. o k. -

“Govemment of Pakistan
" Finance Division
(Regulations Wing) *. .

O 2 T T T S TR

F.No. 2(13)R-2/2011 777 - Islamabad, the oé‘m February,2012 * .
OPFICE MEMORANDUM -~ '

Subject:”. GRANT OF ADHOC ALLOWANCE. EQUAL TO ONE, - ' ¢
~7. - . BASIC PAY OF RUNNING SALARY TO THE HEALTH -~ . . o
. ERSQNNEL N BPS SCHEME. ' :

. In contmuauon ‘of Fmance, " Division’s .O.M.
No. F2(13)R-2/2011 dated 4. 2.2012, it has been decided by the
“Federal Government to_grant benefit of one basic pay_of running .
‘salary as - Health Allowance to the_ health personnel in the
employment of Federal Governinent, in BPS scheme, with effect

*from 1st January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting to

'Rs.50,000 per mhonth to the postgraduate residents and Rs.24,000
per month for House. Offi icers respechvely w.e.f. 1"2011 will

o iy e

‘continue.
Sd/-— :
(Manzoor Ali Khan) -
Sr. Joint Secretary (Regulatxons)
(emphdsis supplied) T E
2. o Learned Deputy Attorney General has contended :

- that the Health Allowance granted by the Federal Govem.ment is

v '_avallable to health personnel in the emplovment of the Federal

/ . Government in. the BPS scheme at three hospltals estabhshed in
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'Islamabad namely, Pak15tan Institute . of Medlcal Sc1encesr

a R (“PIMS”), Federal Government Polyclunc (“FGP”) and Nahonal. %

N N Iy

Insututlon of Rehab:htatlon Medmmes (“NIRM”) The employees

~at these hospltals do not have a career structure in place after '

- the Ca:eer Structule for Health Personnel Scheme Ordmance,_'

2011 (“Ordmance”) lapsed on 26 1. 2011 The Health Allowance .

was accordmgly granted by the. Federal Government asa form of

'compensahon It is clear from the two memoranda dated o

g
i

04.‘2.2'012 and 06.2.2012" reproduced above that the Health
_"Allow'ance Sis’ granted- to “health personnel” However, the - - /
composmon of the. category of employees Lhat are ehglble for the o 'l-' .. . - L
: oenef t. has not been prowded therein. The respondents Who are o ;

several hundred in vnumber are 'unrepresented by counsel In'-

view of the fact that a large number of employees are affected by:' ‘ I

3 thc 1nstant controversy, the Court has sought ass1stance fr01n

Mr. Muhammad Makhdoom Al1 Khan Sr ASC and Mr. Slkandar J

Bashlr Mohmand ASC as amlcus curiae.. m the matter'

Mr. S1kandar Bashlr Mohmand 'ASC made able subrmssmns R [

before - the Court that hi'ghlighted impo_rtant _ facts and .

do‘curn‘ents‘ on - record  which 'simpliﬁe_d the- _controversy' ' . o

A app1 ec1ably

3§ It tran5p1res that an Ofﬁce Memorandu.m dated“ ~ ' . 2 :
" 27 03.2012 by the FmanCe D1v1510n (Regulatlons ‘Wing}. clarifies o

that the term “health personnel” used 1n the above mentloned' '

et et

Amemora_nda bears the meamng glven to- that expressmn 1n_
Sechon 2(b) 'of the- Ordmance.fl‘hzs deflnltlon' refer_s to the

.contents of Schedule-I to'the Ordinance ,Whi'ch,‘ specifies the

. service -p_ro.v‘iders who qualify as health personnel. A ‘perus:al.o"f

Schedule-I shows that -five ‘categories of service providers are

ATTESTED
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classified as 'health personnel, namely: Doctorsz Allied, Nurses,

Paramedic's and Support. The serm'ces' speciﬁed' under the‘-'

categones of Paramedlcs and: Support mclude Teachers

' Auolov1sual Operators Techmmans L1branans etc

4. .‘ ~ The admlmstratlve Mlmstry Jfor'_ the he'alth N
"vmst1tut10ns of "the Federal Government at Islamabad is the
]\/IH’J.ISLI'_Y of Capltal Admuustratmn and Development D1v131on'
‘ (“CADD”) It is an . adrmtted fact that v1de order dated
- 18 03. 2013 the Mmlstry of CADD granted the Health Allowance

‘ to the employees of the DGSE and its alhed spec1a_l educatmn' |

cente1 s/ 1nst1tut10ns mcludmg Natlonal Trust for 'the Dlsabled

(“NTD”) and the Natlonal Counc1l fOI‘tRChabﬂltathI'l of Disabled
-.Persons (“NCRDP”] The reSpondents Were. :, thereby
' acknowledged as beneflc1ar1es of the said grant and were palcl '

.the Health Allowance w1th effect from 01.1. 2012 untll o

27 10. 2014 When the Finance D1v1s1on 1nformed the Accountant

: Gencral Palﬂstan Revenue (“AGPR”) that only health personnel', -
WOI‘kll‘lU in Federal Government hosp1tals a_nd chmcs werev
quahﬁed recelve the Health Allowance The AGPR
:correspondmgly 1nstructed the DG%E to stop payment of the

~ said allowance to- its employees,as no budget‘allocatlon for ;the

said emolum‘ent,had heen made in the ﬁllanci-al year 2014-—15.

.S, " The dlscontmuatlon of thClI' Health Allowance ‘was .

taken to the Islamabad H1gh Court by some of tbe respondents :

N

V1de order dated 17.9. 2015 the learned H1gh Court referred the: "

| ’d1spute to the Secretary CADD for passmg a speaklng order‘

thereon, and till then. restralned recovery of past payments of
the Health Allowance from thc, affected employees of DGSE and

alhed centers. ’I‘he Sec1etary CADD heard the partles and by
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order" :datevd 21.3.2016 'rejected | the.v entitlement '.of' the/
, respondents to rece1ve the said allowance The pr1nc1pal ground

of his dec1s1on is that employees of the DGQE were engaged in
the pr ocess of edueanon tralnmg and rehab1htat10n of disabled
'_chlldren and therefore did not fa_ll within the amb1t of a health
orgamzatlon The respondents suocessfully challenged the sald _
order before the learned F ederal Serv1ce Tr1bunal Wthh has,; ‘

inter alza by the 1mpugned Judgment dated 18 O7 2017 declared‘v

E that th_e -‘responde‘nts;are ) e11t1tled tov_ th'e~ grant of ..Health

Allowance.

6.. : : Learned Deputy Attorney Genera.l has contended ’

that after the lapse of the Ordmance that had prowded a career’

structure for the doct01s, nurses and paramedrcs workmg in

- :‘. PIMS, FGP and NIRM the Health Allowa_nce Was granted by the -
l"ederal Government as compensatlon to. the sald healthf‘ 4
.personnel He was however unable" ',to ,- show anv '
contemporaneous du'ectlon. issued bv the Mmlstry of CADD or :
.the Mmrstry of Fmance that restncted the grant of the- Health.

lAllowande to the clauned employees of the three hosp1tals

spemﬁed by hlm As a_lready noted above, the deﬁnmon of health

personnel prov1ded in the' Mmlstty of ' Fmance Offlce»
-Memorandum dated 27.3: 2012 is- w1de in scope and therefore: i
'_'unhelpful to h1s plea. G o |
7. . We ‘have. exarnmed the -defmition_“,olv,. %health |

' .personnel”. adopted -by said memorandu1n-. dat’ed 27.3:2012 frorn. ;

Section 2(b) of the Ordinance which is to the following effect:
“b} "health personnel” means a person who-holds. a p.ostvin any
" institute or organization delivering services in the health
sector and included in Schedule:], but does not include: -
‘1) -a  person who 1s on deputation to fhe Federa.l

- Government l'rom any Province or other authonty,
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ii) :a person who is employed on contract, or on. work L g /

chal ged, basis. or who is pmd from contmgencxes

8 . o Itis noted that the foregomg deﬁmtlon of health

personnel covers persons holding posts in any ll'lStltthe or

' organlza’uon vvho are delive nng services in the health sector ‘that B
-'are mcluded in Schedulel to the Ordma:nce Learned Deputy
Attorney General was’ unable to dlshngulsh the respondents,
who are employees of the DGSE and allied. 1nst1tut10ns/ centers,. ”
NCRDP and NTD from the pararnechc and support staff- .
pos1t10ns that quahfy as health personnel accordmg to i,

: A'Schedule I to the Ordmance It is not denled by the appellant_ ; .

that educahon, trammg and rehablhtatlon of chsabled person"

are services prov1ded in the health sector These serv1ces fall o

within the terms of Schedulel to. the Ordlnance and therefore

' the p1ov1ders thereof quallfy as health persormel

‘9. o Accordmgly, not only do the respondents fall w1th1n-_‘-
the category of persons Who are, in terms of I‘mance Division '
Memoranda dated 06.2.20 12 and 27 3. 2012 ehglble for grant of
| tlie Health Allowance but - their enutlement has’ m fact been "

' admltted by both the M1mstry of CADD and Mlmstry of F1nance

In this respect the. aforementloned letter dated 13. 3 20 i3 issued

by, the Mlnlstry of CADD is. . referred. Also the a.ff1dav1t of the '

Secretary I“mance, Government of Palustan ﬁled in tbe
B Islamabad H1gh Court pursuant to that Courts order dated

0 20 3. 2015 passed in, Wr1t Pehhon No 4007 of 2014 spec1ﬁcally
| 1ecords that the proposal approved by the ane Muuster v1de 3
Summary dated 25. 1 2012 did not restrict admrssrbﬂrty of the.

Health Allowance to ‘the personnel of the three hosp1talsr

(identiﬁed by the,leamed DAQG). For that reason the Flnance ’
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- D1V1s1on Memoranda dated 04 2 2012 and 6 2 20 12 made the

allowance avaJlable to all health personnel employed by the .'

- Federal Government in the BPS ’Scheme

10. o As a result the sald a.lloWance was pald to the |

health personnel of the DGSE and 1ts allled 1nst1tut10ns untll'

27. 10 2014 when the Fmance D1vrs1on rnstructed the AGPR to

‘vt'--confme the grant of the allowance to ernployees of Federal g
b' ‘Govelnment hospltals and chmcs ThlS mstructlon represents o
» merely a change of opmlon whlch 18 not occas1oned by an :
a_mendment in the terms- of ehgrbﬂlty for ‘the Health Allowance '
'- Therefore as the Memoranda dated 04. 2 2012 06 2. 2012 and
: 27 3. 2012 1ssued by Lhe Fmance Dnusmn Government of -

' Paklstan s‘oll hold the ﬁeld in the1r or1g1nal terms there is no

ot

’ erlt in the obJectlon by the learned DAG to the entnlement of
) the respondents to claun and receive the Health Allowance
11. Asa secondary and also tenuous argument learnedA '

' Deputy Attorney General contended that the He a.lth Allovvance is

granted under execunve . ﬁat .w1thout any statutory ~-baekmg

' therefore the same can be W1thdrawn by the Federal Government o

| . at any ttme That is clearly a ﬂawed contentlon It is admltted." '
that grant of the Health Allowance and the terrns of ehglblhty to . .
| receive the same were determmed by the competent authonty
) Mmtstry of Fmance in accor dance w1th Rules of Busmess of the- '
. Fecleral Government The or1g1na1 terms of the sa_td lawful grant
st1ll hold the f1eld Thcse were- acted upon and payrnent of the
| Hcalth Allovvance to the respondents has conierred a vested
‘ nght upon, them In such cucumstances, the executlve is baired -
- “by the rule of locus poemtentzae from umlaterally rescmdmg and A'

.v'-retuevmg the beneﬁt avauled by 1ts rerlprents Reference is made .
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'\5 to. Pak1stan throm{h the Secretarv, l\lhnlstl'j of F1nance vs. |
e o . .Muhammad Hlmavatullah Farukhi (PLD 1969 SC 407) ‘andh .
Y 4

The. Eng1nee1 -in- Ch1ef Branch vs. Jalaluddm (PLD 11992 SC

207) Therefore W1thout a change of the terms of el1g1b111ty for
the Health Allowance everi. the plOSpeCtJVC exclusmn of the
o 1(’spondents from I‘CCClpt of the beneﬁt shall consntute arbltraly
. and unlawful action. '
12 In the c1rcumstances we do nof ﬁnd any error or
'defect in the 1mpugned Judgments of the learned Federal Serv1ce .
"’Tr1buna.1 ‘dated  05.10. 2015, 11.1.2016 and  18.7.2017.

_‘C‘onsequently, these appeals are dlsrmssed and the entitlement . EEE .

of cmployees of the DGSE alhed mshtuhons/centers NCRDP o

_and NTD to I‘CCCLVC the ‘Health . Allowance is afﬁrmed.

Sd / - lWlan Saqzb Nmar CJ , ; '
Sd/- Unzar Ata Bandzal J o i
Sd/- I_yaz ul Ahoan, J‘ » R _’ !

" Certified to be True Copy

" Senior Cefirt Associate. -

- Supreme Court of Pakistan -
'/~ Islamab o

t approved for reporting. :
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3 " GOVERNMENT OF KHYBER PAKHTUNKHWA

XY ESTABLISHMENT AND ADMN: DEPARTMENT
-‘i_!:"? ) { CABINET WING )
gl . ) No.SOC(E&AD)9-24/2019
'w i Dnl;ed. Peshawar uggmzs_u- October , 2019,
The Secretary to Govt. of Khyber Pakhtunkhwa : 2 8 -~
Zakat, Ushr, Social Wellare, Special Education & Women - e?

© L Department.

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL CABINET
. DATED 22.10.2010. - )

Dear Sir! T .
- | am directed to forw_ard herewith ~'t;'1\<‘ following decision of the
) z;x_‘;cgt.gng Qf Provincial Cabinet held on 22.10.2019 under the chuirmanship of

Chiel Minister, Khyber Pakhtunkhwa for implementauon. . '
- ..A. - . _——.—~|

| i AGENDA [TEM NO. 16 ~ T : - " o
‘. -+ DRAWL OF HEALTH ALLOWANCE BY. THE EMPLOYEES OF SPECIAL| . °f
4 . EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNNENT OF KHYBER | - TN
- PAKHTUNKHWA : . . ' k
I | Decision of the Cabinet:
" ) . [ i .
! oL ‘ _ TheCapinet‘ approved Heaith Allowance to the devolved employees of -
Srecial Education Institutions at the rate of one running basic.pay. .
implementing Departme'nt: Zakat, Ushr, Social Welfare, Special'Educatio,n &
e ' Women Empowerment . 1.
: 2. ' [ am. to requcst that an implementation report of the Cabinet

decision as required under Rule 25 (2} of the Khyber Pakhtunlkhwa Government
Rules of Business, 1985 may kindly be furnished on top priority basis to the

Cabinet Section, Administration Department. :
v i Yoy}c{iﬂ'ﬁuﬂy,

SECTION OFFICER (CABINET)

ENDST.NO. & DATE EVEN.
Copy to:- :
P.S to Secretary Administration Deparunent. .

. PA to Additional Secretary (Cabinet) Administration Department.
PA to Deputy Secretary (Cahinet) Administration Deparunen

95 I8 N

SE N OFFICER (CABINET)
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BETTER CO‘PY_ OF THE PAGE _N0:2'9

GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT |

NOTIFICATION

No.F‘D(‘SOSR-‘II)8~8/201& In,'pur;suance of the Supreme.Court o'f'. Pakistan Civil

| ’App‘eal No. 811/2018 titled “Muhammad Atique Ur Rehman & others Vs Federal

Govt of Pakistan & others etc” the Government of Khyber Pakhtunkhwa

~ (Provincial Cabinet) has been pleaséd to approve Health Allowance at the rate of
~one running ‘basic pay to the devolved .employees working in the Special
‘Education Institutions from the date of their devolution to Provincial Govt of

- __Khyb'er_Pakhltunkhwa.

2. The above said allowance will be admissible only to the employees of

. Special ‘Education Institutions of - Khyber Pakhtunkhwa devolved under. 18"

Constitutional Amendment.

" Secretary to Govt of Khyber Pakhtunkhwa
- Finance Department

Endst: No. & Date Eveh;

Copy is forwarded for Information and necessary action to the:

Accountant General, Khyber Pakhtunkhwa Peshawar
Principal Secretary to chief Minister Khyber Pakhtunkhwa.
- Principal Secretary to Governer Khyber Pakhtunkhwa Peshawar

AN

. Deptt. S

Director FMIU Finance Department Khyber Pakhtunkhwa.

PS t6 Minister Finance Khyber Pakhtunkhwa’ '

PS to Secretary Finavn'ce Department Khyber Pakhtunkhwa

PS to Special Secretary Finance department Khyber Pakhtunkhwa
" PA to Additional Secretary (Regulations) Finance Department -
10.Master File ' : : : -

CRNI

- Section Officer
Finance Department (SR-1l)

ATTESTE
TO BE YRUE COPY

Secretary to Social Welfa're, Social education & Women Empowerment



. I BEFORE THE SECRETARY, SPECIAL EDUCATION, SOCIAL WELFARE AND WOMEN @ .

=

- EMPOWERMENT DEPARTMENT KHYBER PAKHTUNKHWA, PESHAWAR.
- !

Subject : THROUGH PROPER CHANNEL, APPEAL FOR THE GRANT OF HEALTH ALLOWANCE

. ) 1
Respectfully Submitted:- B @

That | am serving under your kind control in the Special Education Institution and
teaching/providing Special Education services/training tb Special Children. It is
pertinent to mention that after eighteenth Constitutional amendment the employees

“of Directorate General Special Education of the Federal Govt Department, have been
transfer/devolved to the Provincial Govt:, Special Education and such devolved )
employees though serving under the same department of the Govt: of Khyber -
Pakhtunkhwa are allowed/granted Health Allowance equal to one running basic pay
w.e.f 01-01-2012 which has also been endorsed by the Honorable Federal Service

* Tribunal as well as the Honorable Supreme Court vide its judgements in Civil Appeal
No. 811/2016, also approved by the Provincial Cabinet lon 22-10-2019 and also
implemented.

!
|

Since the employees of devolved Institutions and | am performing the same duties in
the same Institutions, same department, having the same job description and cause,
being teaching/providing special Education/Training to spécial Children, therefore |
could not be treated discriminately more particularly with %respect to my colleagues
and that too under the same administrative control. It is worth to mention that the
employees of devolved Institution have been allowed Health Allowance since 01-01-
2012 and even after the payment of arrears the same has been merged in their basic

pays.

I
1
i
i

N

It is therefore requested that | may kindly be aIIowed/gganted Health Allowance R
equivalent to one running basic Pay w.e.f:01-01-2012; on the analogy of the
employees of Special Education Institutions of Khyber Pakhtunkhwa with all back
benefits.

Dated : ) 4/ ~6) ~26)2 | u}b 7 0 J\/ﬂ/

WWM M’ﬁléﬁmﬁzz]ﬂ Man /%// @ﬂxﬁ’d &3,

mfred cé/dow




‘\ | VAKALATNAMA
q . BEFORE THE KPK SER\/’CE TRIBUNAL, PESHAWAR.

No. /2022

Mu%ammaoo U\Srmom eereeeronnsarseesssssesssenses s nensans SR Appellant

. »V ERSUS .
Aot | '
& Others e reeeeaenerannens Respondent(s)

|
l, A/O PM , do hereby appoint and constitute,

Fazal Shah Mohmand Advocate Supreme Court &. To act, appear

and plead in the above-mentioned matter and to withdraw or compromise the
said matter or submit to arbitration any differences or dispute that shall arise
touching or in any manner relating to the said matter and to receive money and
grant receipts therefore and to do all other acts and things which may be
necessary to be done fof the progress and the course of the prosecution of the
said matter. '

1. To draft and sil_:m files at necessary pleadings, applications, objections,
affidavits or other documents as shall be deemed necessary and
advisable for the prosecution of the said matter at all its stages..

“ To employ any other Legal Practitioner, authorizing him to exercise the

power as conferred on the undersigned Advocate, wherever he may
think fit to do so.

AND | hereby agree to ratify whatever the Advocate or his substitute shall do
in the above matter. I|also hereby agree not to hold the Advocate or his
substitute responsible for the result of the said matter in consequence of his
absence from the Court|when the said matter is called up for hearing. | further
hereby agree that in the|event for the whole or any part of the fee to be paid to

the Advocate remaining|unpaid, he shall*be entitled to withdraw from the aove
matter. Received by me gn '

CLIENT](s)

. Wy o :
ACCEPTED BY: : O [;& L/g
FAzAL SHAH MOHMAILID :
ADVOCATE,

SupreMe CouURT OF PAKISTAN,

|
& P B

OFFICE:-Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell#:0301 8804841

{Clerk) Celi# 03339214136

Email: - fazalshahmohmand@gmail.com.

6o
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