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‘01.04.201‘4 ‘ Q;t) - Mr. Abdul Mateen Attomey for the appellant and Mr.

e e

Ziaullah, GP for the respondents present. Preliminary arguments
* heard. Attornéy for - the appellant stated that the appellant was
appointed as Primary School. Teacher on 03.05.1979 and
upgraded to BPS-12 w.ef 01.10.2007 vide order dated
26.01.2008. As per criteria as laid down in the Finance
Department latter dated-26.06.2012 all the.posts of PST in various
Scales were to be upgraded as BPS-12, BPS-14 and BPS-15. In
the mean while Education Department lllave issued Ret/ised
Service Rules for various categories.of teachers in the Elementary
and Secondary Education Department vide Notification dated
13.11.2012. As per Serials No. 19. and 20 of the appendix to the
said Rules, promotion‘ to the posts of Senior Primary School
Teacﬁers (SPST), BPS-14 and Primary School Head Teacher
(PSHT), BPS-15 will respectively be made on the basis of |
seniority cum fitness from amongst PST and on the basis of
seniority-cum-fitness %amongst Senior TeacheI; with at least 10

years service and having qualification prescnbed for the initial

recruitment. Feeling aggrieved from the aforesaid 'Notiﬁcation
o~ dated 13.1 1'.2012., the appellant filed Departmental Appeal against
‘ the said ttotiﬁcation on 25.02.2013, which has not been responded
with the statutory period of 90 days, henc-e the instant appeal on
© 24.06.2013. Auomey for the appellant further contended that the
Notification dated 13.11.2012 is un-lawful, illegal, v“oid, malafide
and without law full authority. The criteria of 'initiol recruitment

- for the up- gradatlon/promotlon are agamst the principles of

..‘i‘
<

A Vg T
L

semorlty The said Service Rule have been given retrospective
effect thereby deprived the appellant from his legal rights as
Government Servaht so the Senior most Matriculate PST teachers
would be deprived of promotion to BPS-14 and BPS-15; that the
‘'said Service Rules are ultra vires to the Constitution of Pakistan
which guarantees equal rights to all the citizens of the state. He .
prayed that the instant appeal” méy be admitted 'for fegular
“hearing. ' . B |
(A1)  The learned Government Pleader -while assiotfng the court .
was of the view that the appeal is lécking jurisdiction, not
~ maintainable in its present form and time barred before the
appellate authority. It has been prayed?}x?the respondents be
dlrected to upgrade the appellant in BPS-14 w.e.f 01.07. 2012 and '
R I - S promote to BPS-15. Accordmg to Sect1on-4 prov1so b(1), no 7'

. - et i : . , . 3 ° " o




- ANNOUNCED
01.04.2014

* appeal shall lie befoi'e this Tribunal against an order/decision of a

departmental aﬁthority determining the fitness or otherwise of a

person to be appointed to or hold a particular post or to be

promoted to a higher post or grade, hence the tribunal has got no -

jurisdiction to entertain the instant appeal. Moreover, the relief
claimed by the appellant is in ‘a nature of command to
Departmentai Authority which the Tribunal do not have the power
as such as held by the august Supreme Court in its judgment
reported in 2006 SCMR 1630(b). It has also been prayed that the
impugned Rules/Critéria -dated 13;'11'.-20152 may be set-aside

~ which includes crite‘ri'a' for appointments to various other posts

“which have not been impugned. Moreover,  incumbents of a .

particular posts could not claim as of right provision of certain
terms and conditions according to his choice as held by the. august
. Supreme Court of Pakistan 2009 SCMR 980 (a). So the impugned

order is not maintainable in its present form. The appeal is badly

time barred before the appellate authority.» The impugned
Notification was issued on 13.11.2012 and the appellant filed

Departmental Appeal on 25.02.2013. He while relying on 2011 .

SCMR 676 (d) that if Departmental Appeal is time barred, the

appeal before the Service Tribunal would not be competent; 2012

SCMR 195 that if a-Departmental Appeal filed be a Civil Servant

is barred by time, no relief can be granted to him even if the

appeal before the Service Tribunal is on time and 2010 SCMR .

1982 that question of limitation could not be taken lightly. He was
of the view that the appeal is liable to be dismissed in limine;

ffm The attorney of the appellant could not provide plausible
explanation and éould not contrdvgrt t'heﬂl observations/points
raised by the Government Pleader. o .

L'w) In view of the above, the Tribunal while agreeing with the
arguments put forth by the learned Gover;lune'nt Pleader is of the
view that the appeal_'is lacking jurisdictionl, not mainfainable in its

“present form and barred by time before the appellate authority is

dismissed in limine with no order as to costs. File to be consigned

to the record.




- | | |
7 A 09.12.2613 . Mr. Abdul Mateen Attorney for the appellant on behalf of
“ “the appeilant present;“M/S Khurshld Ali; SO and Mosam Khar,
AD are present in other cases and stated at the Bar that they have
not received any notice in this case so far. MR. Muhammad
Adeel Butt, AAG is also ptesent. Since the appeal has been
lodged dﬁ'é4.06.20'13 fo? settmgamde the lfnpugned rules/criteria
dated 13 11.2012 and direction has been sought to the respondent-
department to upgrade the appellant in BPS 14 we.f 01.07.2012
and also grantmg her promotlon ‘in BPS 15 while seekmg
'.relaxatlon g&omlsswn of condmon .of F.A/F S.c for promotnon mh
BPS-14 and BPS-15 in the application/departmental appeal dated

25.02.2013, appeal to come up. for prellmmary arguments on

llmltatlon as well as mamtamablhty of the appeal on 10.02.2014.

% ) 10.2.2014 Mr. Abdul Mateen Attorney for the appellant M/S
Khursheed Khan SO for reSpondents No 1, Mosam Khan AD |
for respondent No. 2 and Mr. AZIZ Khan CT Teacher for
respondents No. 3 & 4 with AAG for the respondents present.
To come up for prehmmary hearmg on limitation as well as
maintainability of the appeal in the llght of orde% 12.2013

Z
before the learned‘Prlm‘ary Bench alongwith connected appgyl\on

24.3.2014.

. 3 . . - R
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$24.02.2014

. 10.032014

21.03.2014

~ for preliminary hearing on 10.03.2014.

learned GP. To come up forqurther prehmmary hearing

Mr. Abdul Mateen, Attorney for the appellant and Mr. Zia *

Ullah, GP for the respondents present. Preliminary arguments

~ could not be heard due to general strike of the Bar. To come up ‘

~ Mr. Abdul Matéen, 'Attorﬁey for the appellant and Mr. Zia

© Ullah, GP for the fespondents present. Copy of application for

* transfer of case to a Judicial Member of the Tribunal éubmitted by

the Attorney for the appellant on 21.12. 2013 is handed over to the
on o Yréi el

21 .03.2014.

, Member

Mr. Abdul Mateen, Attorney for the app:éllant pfesent. No

one is present on behalf of the resp;)ndents. To come up for

arguments on the appliéation and further preliminary hearing on

01-.0&2014.
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"' ' j: o r:%.," .

. Appellant w1th Mr Abdul Mateen Attorney for the appellant

v !

‘é’

at'the Bar that Mr Abdul Mateen is the1r attorney for whtch proper e

{ A

A, Power of Attorney wrltten and submltted before the Tr1bunal SO far '

as the quest1on of Power of attomey is concerned it has become

settled but now the question is as to whether the attorney can argue
the case 'be_for_e the Tribunal or otherwise. To come up for -

clarification and further preliminary hearing on 09. 12.2013.

S, T

. and Mr Zla Ullah GP for the respondents present Appellant stated R
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present. HP wants to argue . the case _hlmself. .;Ihepefoggﬁ
A - ‘ gtgf: v .: ;
Pre-admission notice be issued to the Sr.GP/GP-" toj‘assist the

3350

.""?’;

337

ffnod
- the date already ﬁxed in similar nature appeal No. 86]/2013. '

g ).s <
. . = .
éf : ‘&'Inoc{-aio-l?) /\lLomey who is not legal practltloner for the appellant

g N
prosent ond 1cquested for adj ournment. To come up for prellmmdry _

'.’

i
as per Old@l sheet dated 18.009. 2013 on 04. it 2 13

hoaris

Menf®r
A
—~ ; 3
bﬁ - 4.11.2013 . Mr. Abdul Mateen attorney for the appellagfa'éiﬁfesént In

order to verify the power of attorney, the appellant be summoned to.

#n §4. B

attend the Tribunal personally. To come up for preli 1nary hearmg on "

‘ B 26.11.2013.
] ™ @Z_,"%

#

y Z/ 18.09.2013 o Attorney who is not legal practltloner for 1hc appellam

Tribunal. Case to come up for prehmmary hcarmg on 27. 09 2013, - -
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..~ Form- A=

FORM OF ORDER SHEET
Codrt of__
Case No. 1008/2013
S.No. | Date of order “Order or other proceedings with signature of judge or Magistréte
Proceedings ’
1 52 3
" ~24/06/2013. The appeal of Mst. Nasreen Akhtar presented today by
her, may be entered in the Institution Register and put up to the y
Worthy Chairman for preliminary he'arini.
|- . REGISTRAR ™™
o '_ ’ This case is entrusted to Primary Ber’fc,h for préli'minary
2 / é '-7 '?;O/ 2 |

hearing to be put up thére on 7 g — ./g "‘;ﬁ/g :
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.8 ™ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, FESHAWAR.

Service Appeal No. Zﬁ % 8 /2013.

Mst: Nasreen Akhtar D/O Fazali Rahim,

PST, Government Girls Primary School, Kakshal, Peshawar. .

Vs

INDEX

Secretary to the Government of Khyber Pakhtunkhwa Elementary & Secondary
Education Department, Civil Secretariat, Peshawar and others ) |

S# Descrii)tion of Documents Ahnexfure ' Page No.
1 Memo of Appeal - 1-4
2 Pages of Service Book Showing entry in service on A 5-8
03.05.1979
3 Order of award of selection BPS-10 B 9
4 Policy/order of upgradation to BPs-12 C 10
5 Incentive of upgradation/promotion to BPS-14 and D 11-12
BPS-15
6 Impugned Rules/Criteria dated 13.11.2012 13-23
7 Application dated 25.02.2013 for omitting impugned F ' 24-25 y
rules/criteria .
8 High Court judgment dated 12.03.2013 G 26-27
Special Power of Attorney with original copy only.

COMPLETE AND CORRECT.

Dated 24 /06/2013.

Awé:

Appellant




. 42&76?40@4
-

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR - |

A fre o Y S50 - ' o ‘_ff;-
% o . , Service Appeal No/ 955/2013 ' HE

Mst: Nasreen Akhtar D/O Fazali Rahim, _
“PST, Government Girls Primary School Kakshal, Peshawar

* APPELLANT ;ig:f""' e S

2 )

VERSUS

1. Secretary to Government of Khyber Pakhtunkhwa, Eleméntary & Secondary Education
Department, Civil Secretariat, Peshawar. '

2. Director, Elementary & Secondary Education, Khyber Pakhtunkhwa, outside Dabgari Gate
‘ Peshawar.

N

3. District Education Officer (Females) G.T. Road Peshawar.

4. Sub Divisional Education Officer (Female) G.T. Road Peshawar

5. Secretary to the Government of Khyber Pakhtunkhwa,. Finance Department, ' o
Civil Secretariat Peshawar.

6. Secretary to the Government of Khyber Pakhtunkhwa, Establishment Department, :
Civif Secretariat Peshawar. -' ' !

RESPONDENTS

Appeal against the impugned Service Rules issued by the Secretary to the Government of Khyber .
Pakhtunkhwa, Elementary and Secondary Education Department Peshawar {(Respondent No.1) dated 3

13-11-2012 whereby the path of upgradation and promotion of the Appeliant in BPS-14 and 15 has
been blocked. - : ' ‘

Prayer in appeal: Setting aside the Impugned Rules dated 13-11-2012,:the Appellant may be ;ailo\/Ved
upgradation in BPS-14 with effect from 01-7-2012 and promotiori'in BPS-15 under the incentive given

by the Government of Khyber Pakhtunkhwa, Finance Department vide No. SO (FR)/FD/10-22 (E)/2010 ‘ i
dated 26-06-2012. | ' ' |

© Sir, o |

The Appellant respectfully submits as under:- ' ' ,

1. That the Appellant had joined the Elementary & Secohdar_y Education Department as a

. : i
trained PST Teacher with the qualification of Matric and PTC Certificate on 03-05-1979. i
\ (Copy of the relevant pages of the Service Book showing entry to this effect are annexed

as “A) : | , ;

2. That the Appellant was granted Sevlecti(_)n Grade B?S-lO with effect from 01-06-1993 (Copy
of the order annexed as “B). . |

3. That the Appellant was upgraded in BPS-12 on 01-10-2007, under the u‘pgradation policy R

{Copy of the policy/order annexed as “C).



(ii)

10.

2

That the Government of Khyber Pakhtunkhwa {Finance Department) gave an incentive of

upgradation/ promotion to the PST Teachers vide Order bearing No. SO (FR)/FD/10-22-(E) :

/2010 dated 26-06-2012 (Copy annexed as “D"). -

Under the said order dated 26-06-2012, 30,000 (Thirty) posts of PST were allowed
upgradation in BPS-12 with effect from 01-07-2012, 20,000 {Twenty) posts of PSTs were
allowed upgradation in BPS-14 as Senior PST teachers on the basis of minimum service of

10 years. 22,768 PST were allowed upgradation in BPS-15 on the basis of merit with due

regard to Seniority.

That instead of upgrading/ promoting the PST teachers in accordaﬁce with the Order
dated 26-06-2012, the Elementary & Secondary Education Department Khyber
Pakhtunkhwa (Respondent No.1) issued the Service Rules of various categories of

Teachers vide impugned order dated 13-11-2012 (Copy annexed as “E”).

That under the impugned Rules dated 13-11-2012; the following criteria have been

prescribed for initial recruitment of PST Teacher.

Intermediate or equivalent qualification from a recognized Board with Primary School

Teacher Certificate/ Diploma in Education from a recognized Institute: or

Secondary School Certificate, from a recognized Board in second division with two years

Associate Degree in Education from a recognized University.

That unfortunately the above said criteria for initial recruitment have been levied with

upgradation and prometion of the PST teachers as-a result of which many senior most

matriculate PST teachers including the appellant, have been deprived of their upgradation 't

and promotion to BPS-14 and BPS-15.

That the Appellant being matriculate and PTC certificate holder submitted an application
on 25-02-2013, to the Respondent No.1 for omitting the above said unlawful criteria for

upgradation and promotion {Copy annexed as “F)

That many other matriculate PST teachers approachéd the Peshawar High Court Peshawar
against the unlawful criteria which had blocked the path of upgradation and promotion to
them. The Honourable High Court disposing off all those Writ Petitions vide their

judgement dated 12-03-2013 sent all those Petitions to the Departmental Appellate

Authority with the direction to treat those Petitions as pending appeals/ Representations

under the service law and rules and decide them in accordance with the law laid down by

the apex Court in the case of Hameed Akhtar Niazi Versus The Secretary, Establishment

Division, Government of Pakistan and others (1996 SCMR 1185) {Copy of the judgement

annexed as “G").




' Apf);'ellar"\'t being one of the senior most PST teachers is entitled to be upgraded in BPS-14

/2010 dated 26-06-2012.

El

That the statutory period of 90 days has elapsed but so far application of the Appellant
dated 25-02-2013 has not been decided, therefore, the Appellant has no other‘option

open to her but to file this Appeal before this Honourable Tribunal for the redressal of her g

grievances on the following amongst the other grounds.

GROUNDS:

That the impugned rules dated 13-11-2012 are unlawful, arbitrary, void, illegat, malafide

and as such without lawful authority.

That adhefing the criteria for initial recruitment to the upgradation and promotion is
against the principal of seniority. The upgradation-and promotion are always made on the

basis of seniority-cum-fitness.

That the Service Rules cannot be given retrospective effect to snatch away the legal and
valid rights of the Government Servants. But the Elementary & Secondary Education
Department discarding all the laws and ethics have unlawfully deprived the senior
matriculate PST teachers who had been in service before the promulgation of these

Impugned Rules by imposing the unlawful conditions on them for their upgradation and

promotion to BPS-14 & BPS-15.

That the above said Rules are ultra vires the constitution of Pakistan which guarantees

equal rights to ali the citizens of this State.

That awérding the juniors and discarding the seniors through an illegatl criterion is nullity

in the eye of Law.
That the Respondents have not so far implemented the order of the Honourable Peshawar

ngh court Peshawar dated 12-03-2013 which represents contempt of court on their part.

That the Appellant has rendered more than 34 years service. She is at the verge of
retirgmeht. Therefore, depriving her of her legal rights is unlawful and invalid. The Rules
imposed with immediate effect cannot be given retrospective effect to snatch away the

rigi;fs of the others who had already been in service before the imposition of Rules. The

W|th effect from 01-07-2012 and she may also be promoted in BPS-15 under the Incentwe

of hlgher pay scale/grade given by the Government vide Order No. SO (FR) /FD/10-22 (E)




i

4y

.
[

11/ That the Appe!lant shal_l also rely on the additional grounds after filing ,'the.written
Astatemen:t by the Respondents. : ' f
I That gh"der_the circumstances as mentioned above the impugned Rulés/ criteria dated

13-11-2012 are liable to set aside.

Itis hhmbly prayed that setting aside the impugned Rules/ criteria dfated 13-11-2012, the
Respondents may kindly be ordered to upgrade the Appellant in BPS-14 with effect from 01-07-2012 .

and also grant her promotion in BPS-15 and this Appeal may please be ag':c'epted in favour of the

Appellant and a‘gain‘st the Respondents with cost.
Dated 29 /06/2013 ‘ . MST: NASREEN AKHTAR
' (APPELLANT)

N.B: The addresses of the parties given in the heading of the Appeal are correct and sufficient for
service.

AFFIDAVIT

l, Mst: Nasreen Akhatar (Appellant) do hereby solemnly affirm that the contents of

the accompanied Appeal are true and correct to thé'be'st of my knowledge and-beli‘ef:ffj

and that nothing has been‘concealed from this Honourable Tribunal.

Dated24/06/2013. ‘ ; DEPONENT )
S | | ATTE
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Namve
i
Racee ﬁfjj“"”
:“ Residence -

" Father’s nane: wnd residence.

Date of birth by Chrstian Eraras -
nearly as can be ascertained.

- I\olc—llu. cutyies in this page should be renewed or re-attested at least every five years, and the signature in
- ‘ lines 9 and 10 should be dated.~

Noasveen Akhted
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u " (one time only)
S (9 Primary School Teacher |~ Having 10 ycars service VBPS-12
(s with requislie . (one time only) :
cxperience renamed as Head P L . 4y
' Teacher/Head  Mistress ‘ﬂpr R S TS w4 :.':|§ ‘
i ' ‘. Primary Schools (BPS-07)h¢ & .o -/ p
A : 3 CT (BPS-09), Lindd ] , BA/BSc and are trained | -+ BPS-13 nin
2 I e SR Y “teachers ° Ade | (Sne time only) j. i T
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To

-

Subject: -

- Dear Sir,

D
//

GOVT: OF KHYBER PAKHTUNKHW A
FINANCE DEPARTMENT
(REGULATION WING)

NO. \O(l R /I n/10-2

2( )/"()I()

Dated Peshawar, the 26-00-2012

The Secretary to Govt: of Khyber Pakhtunkhwa,
Elementary & Secondary Education Department.

GRANT_OF INCENTIVE OF HIGHER PAY SCALE/GRADE ON

THE BASIS OF TIME SCALE TO THE DIFFERENT CADERS OF

DEPARTMENT KHYRER PAKHTUNKHWA.

TEACHERS IN ELEMENTARY & SECONDARY EDUCATION

I am directed to refer to your department letter No. SO (B & A)/ I-

I8/E&SE/2008 dated 12.06.2012 on the subject noted above and to state that consequent

upon the "tppm\al of the competent authority Finance Depanment agrees to allow

upgr adauon of the posts as per details given below w.e.f 01/07/2012.

Category/Nomenclature of the teaching | Basic Pay | Revised nomenclature & ‘Pay | Promotion to Higher scale .
Jiosts Scales Scales T
Primary school teachers BPS-5 'PST(BS-12) & PST (BS-15) | 30.000 posts of PST prescntly
- nPSo . sanclioned i various pay seales |
i will be upgraded in BPS-12 with-
BPS-7 effect from 01.07.2012.
BPS-0 20,000 posis of the existing posts
BPSTH o' PST in various existing Pay
' Scales may be upgraded o 3PS
| BPS-12 14 and re-designated as Senior
PST tcachars, The posts may be
s filied in by promotion (rom
. amongst the holders of posts off
; PST with minimum 10 )cal:.-
fong service as such. ;
22,768 posts of the c.\lstmg posts
of PST, (one post in cach
Primary - School) may  be
upgraded to BPS-15 and re-
designaled as Primary  School’
Head Teacher, 10 be promoted
from amongst Senior PST
teachers on merit  with due
: regard to seniority.
Middle/High/HS [1.CT BPS-09 CT (BS-15) & SCT (BS-16) | All the existing poss of CT are
’ BPS-10 (o be upgraded in BPS-15, while
‘School teachers - 173 out of the total CT posts are
‘ BPS-12 10 be upgraded to BPS-16 and 0
BPS-14 be re-designated as Senior CT,
BPS-10 which will be [illed through
g promotion from CT on merit with
BPS-13 due regard to Seniorily subject to
the condition that he fulfill the
minimum academic qualification
- ) required for the post of C1 as per
. vhop service rules. )
2.AT BPS-09 AT (BS-15) & S%T (BS-16) | Al the existing posts of AT are
. san T o be upprded in BI'S-15, wilnle
S— 173 out of the total AT posts are
BPS-12 to be upgraded to BPS-16 and 10
BPS-14 he re-designated as” Senior AT,
TV which '\\'ili . be |.I”t.‘t| |lu'm|;-,.||
promotion Iroan AV onanerit
BPs-15 with due regard 10 Seniority
subject 1o (he condition that he
il the minimum aeademic
quatification required for the post
z of AT as per service rules.
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5 3.TT | 8pso TT (BS-15) & STT (BS-16) All the existing posts of TT are 10
. , . - BPS-09 1 be upgraded in BPS-15, while

. " : 173 out of the total TT posts arc

' BPS-10 to be upgraded to BPS-16;and 1o

. BPS-12 be re-designated as Senidy TT.
BPS-14 . which will be filled through

‘ o promotion from TT on merit with

BPS-15 ' -due regard to Seniority subject to

the condition that he fulfill the

minimum academic qualification

required for the post of T'T as per

. service rules.

4.DM BPS-09 DM (BS-15) & SDM (BS- | All the existing posts of DM are
BPS-10 to be upgraded in BPS-13, while

o513 16) ‘ 1/3 out of the total DM posts arc

i . to be upgraded to BPS-16 and to

) BPS-14 ) be re-designated as Senior DM,

N 5SS which will be filled through

. promotion from DM on merit

with due regard o Seniority’

| subjeet 1o the condition that he

- ' : S i the neinimn . aeademiv

gqualification required for e post

. : of DM as per service rules.

5PET BPS-09 1 PET (BS-15) & SPET (BS- All the existing posts of PETT are
T 1o he upgrmded in BES-1S, while

oo | 10) 174 aul of the toml PET posts

 Bps-12 10 be upgraded to BPS-106 and 1o

BPS-14 ' be re-designated as Senior PET.

1 BPS-15 which will be filled through

promotion from PET on meril

§ with due regard o Seniority

subjeet to the condition that he

fullill the minimum academic

qualitication required for the post

’ of PET as per service rules.

6.031‘1*/03!'%11 BPS-07 Qari / Qaria (Bs-lz) & S. All »lhc “existing  oSts of
: TBrS-09 Quari/Qaria are 10 he uperaded in

art/ S -1 - BI'S-12, while 173 out ol the wtal

BPs-10 lel/S. Qaria (BS 15 Quri/Qaria posts are 1o e

Birs:12 : upgraded to BPS- 3 Lo be e

'i'ff'.fi'-'i'fl“m‘wm o desipnatad as Sepior [RAATTURATURN

which #l be  Tilled  through

BPS-15 : promotion from Qaries ! Qarias
on merit with due regacd o

Seaivrily subject W e condition

that he fulfill the minimum

academic qualification required

for the post Qari/Qaria as per

service rules.
2. The Administrative Department however, should devise a policy in the

framework of input/output criteria in terms of qualification, length of service, regularity,,

- punctuality, results. curricular and co-curricular achievements and other performance

indicators so that teachers do not take the scheme for granted but work for it.
' i
3. Audit copics may be prepared and furnished to this department for authentication

» please.

£ A

Yours faithfully.
- PP G o
S S A | L
,,  (BIBI FATIMA) (
o SECTION OFFICER(FR)
* Copy is forwarded to:- ' : L ' N

' Budget Officer-V. Finance Department for information and further necessary

action please.
'W\.__,.'_%T(_/‘

SO(Fe)
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| GOVERNMENT OF THE Kiiyigr PAKHTUNKHWA ~ :
- ELEMENTARY AND SECONDARY EDUCATION DEPARTMENT. 4

NOTIFICATION

Peshavar, daied the Novomber | 3,2012. : T

Nu.S 23 SSRC Teeting/2012/ Teachine Cadre:- In pursuance of ihe provisions contained in sub rule (2} of rule 3 of the Khyber
YIIVEIIE Lppaintment, Promotion and Transtery Rules, 1989 und in supersession of all Notitications is$sued in this behalf, the Elemen
sensian Deparimsent in consuliation with the Esteblishment Depurtment and the Finance Department hercby lays down the met]

0

L
wation and whey conditions specitied in the Appendix to this Notificztion wh

:
*
-
—

T Rty e

ich shall be applicable 10 all the p'osts spéci fied in C

i Aresndixuind the schedule tierewith,
o T T

CRETARY TO G OVERNMENT OF THE KH:..£R PAKI'

SEC
ELEMENTARY AND SECONDARY ED UCA".‘!ON DEPAR

4

. - AT o N, ~ ¥ ' R -

[ tndst. No. & Date os sbove, i

i . . .

S cimis F s el o . .
LGy enwvarded to:-

o

e

1. Tha Scceretary (o Gowt, of Khyber Pskhtunkhwa, Esizblishment Deganmeznt,
f 2 ihe Seeretary tc Govi. of Knyber Pakhivnkhwes, Finznce Bepzriment
| 3. ThoSecistury to Cowt. of Khyber Paiintunkivez, Lo Bepantment.
by S The aeriary RKiwber Péxhtunkhvea, Puttc Service Cormmission Pesta s , T
i S Ine Accsuntant General, Khyber Peihiunkhva Peshawar, .
i S. it Direcicr (ERSE) Khyber Pekhivnkhea Peshawar. -
, i 7 The Direclor Ec’ucatioq (FATA), Peshawar,
BN -

j!"’ . W S ,// )
i3 e ‘ "

L~

BRI . S M . el
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ans :).reucr Cu.'r.culum & Teachers Fducztion Abbeizhad. . - - S . ' L
. Tne Directer (PITE) Khyber Pekhiunkhviz Seshavar.
.0 The Directer ESRU, Elementary & Secc'*.::ry Ecuceion r(hyber Pakhtunkhwa, Peshawar
N _ 11. The Deputy Director Database(EMlS) E&SZ Departrant.
" S 12 All District Cocrdination Officers in Khytzr Pzkhiunkhaz,
- 7 s 13. All Executive Disirict O.ucers Elementary i Szcendary Education in Khyber Pakhlunkhwa
" 14.All District Accounts Officers in Khyber Pzniunkne: c.-\gency Accounts Off icers FATA
" 15. All Agency Education Oificers FATA. _ . . ) -
16. .S 1o Governor, Khyber Pakhtunkhyra. ' |
17. P.S to Chief Minister, Khyber Pakhtunkn:.z ) '

trn

18.P.S 1o Chicf Secretary, Khyber Pakhtunkn-z. L S e S
16, PS {0 Minister E&SE Kivyber Pzkhtunkiez Pes r;-a.'_ ) e T
20. PS to Secrerary E&SE Depanment. T ‘ ol SRt
21. tAaster Fie. ‘ ‘ . L WATA
‘ ' . ;/ {I -

[ iy //]\/
:" Sect:on Officer (anary)
:\~
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V//V’
~ T APPENDIX /
- A ' - ' ___—-—_"
'\T:_: T Nomenciature =L e Miatinui qu:\lil'tc;uion and expevience for Age Method of recruitment. ' '
o L pest. i initial appointment or by transter. ‘ Gmit. - | - : A ‘ J
L 3 : L w1 s T
- | Secondary School Teacher & () Seccnd class Bachelor's Degree with wo| 181033 | (?) Fifty percent by promotion on the basis )
- 1 (BPS-10). : subiects as Chemistry, Boiany, Zoology, | years.-.- of seniority-cum-fitness, in the following -
’ : P sics, Muhematics, Statistics Humanities Cmanner: ' - -
P ::‘:3:; l;?\“i::]l;mor groups from @) - ' (1) fony. - per cent from amongst the S
= ; ‘ . ' Cenified .~ Teachers (General), ;
- L . . .t S Certified Teachers (Agriculure), ' 3
: i M. in Education or Bachelors Degtee 1 . Certified Teachers (Ih(dusuial Artg)
L ‘ £ ducution, Trom a recognized University. | : o4 Certified Teachers (Home
‘~ o . . o , Econontics) with at least five years i
. S , I . .  service as such and having £t
2 : MH}M . ' o qualification mentioned in columr } -
i //W W - (i) four per cent from amongst th
' Drawing Masters with at least fiv -
' : A : years service as such and havin ‘
' | qualification mentioned in colum '
: No.3; :
‘ (i) four per cent from amongst t}

Ph)-tsicaleducalion Téachers wi i
at least five years service us su .
: : _ _ and having qualification mention '
: 1 " in column No. 3;




P

o
o
|

with atleast five years service
such and- having qualificati
mentioned in column No. 3; and

(v) one per cent from -amongst 1
" Arabic Teachers with at least fi
years service as such and havi
. qualification mentioned in Colur

- -No.3;and '

(b) fifty per cent by initial recruitment.

{
2. i Senior Arubic Teucher By 'promodon', on the basis of senjority-cu
P(SAT) (BPS-16) fitness, from amongst Arabic Teachers, with
least five years service as such und havi:
o qualification . 23 prescribed  for” init
- } ' recruitment of Arabic Teacher. .
3. Senior Theology Teucher By promotion, on the basis of seniority-cus -

LS (B-10).

at least five years service as such and havi
qualification as prescribed for initiad recruitme
of Theology Teacher. :

e

Sentor Certitied Teacher

By promotion, o0 the basis of seniority-cut

(General), with at least five vears service 2s st
and having-qualitication as preseribed for it
recruitment of Cenified Teacher (General}.

CSCTHGenerad)
;, (308-16).
1
1
|

rge COESG T

(iv) -one per cent from amongst 1 .
- Instructional Material -Specialis -

{imess, {rom amongst Theology Teuchers. wi o

{iness, - from amongst Centified  Teache ™
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L e

Sl LTiD Desines B i By promaiioa. on the basis of seniority-cum- 3
indusinial Ans) finess.  from - 2mongst  Certified Teachers 3
aBPS-ié). : (Industrial Arts), with at least fjve years service. «i
: as such and having qualification as prescribec: - ‘
Hfor initial recriitment of Certified Teacher-
. I {Industriad Arisy™ o
; ?SClliQrCcn'iilicd Teacher - - 1By prometion, on the basis of seniority-cum -
: -’(-f\‘_-'“}'li“l”'t‘} _ I!i’uness, from f.amongst Certified Teacher
T (BPS-to). ‘ ‘ ' i (Agriculure), with at least five years service g
,l : ' ' ' ‘ such and having qualification as presceribed 1o i
f | (|initial recruitment  of  Certified Teache .
{ I S ' i (Agriculiure). .
7o Senior Drawing Master : - - By promotion on the basis of seniority-cun:
CHSSHT - fitness from amongst Drawing Masters, with : 1
] : jleast five years service as such and havin

-
[
?
i

- 1 qualification as préscribed for injtial recruitme

. e - I } of Drawing Master. _ g 4
; 8.  Svmier Centitied Leacher ' - .* - |By promotion, on the basis of seniority-cun
! _- (5C l i Q-lomc Leonomics) ) l fitness, from amongst Certified Teachers (Hon
H(BPS-15), | Economics), with at least five Years service ;
i : such and having qualification as prescribed f -
5 o initial recruiiment of Certified Teacher (Hon i’ -

i Economics).

R

1

Py s Senior Physicul Education
i - ' - ,

! - Feacher (BPS-10).

ey g

B

By promotion, on the basis of seniority-cuy
finess,  from amongst  Physicul  Fducaij
t Teachers, with-at least five YEUrs service as sy
{and having qualification os prescribed 1or init
Frecruitment of Physical Education Teacher,

1
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I Y
T 2o Teacher (AT) i(i) Second Class Secondary Schoo} Centificate, | 20 to 35 By initial recruitmant
T i;?'S-IS) | from a recognized Board with Shahdatul | years.
e i Alamia Fil Uloomul Arabia wal Islamia from
7 ? 4 recognized Tanzimuatul Wafaqul Madaris:
A or Darul Uloom Saidu Sharif Swat, Darul
3 i Cloom Charbagh Swat, Darul Uloom Chitral,
. ‘ l Darul Uloom Darosh Chitral ang any other
o Government run Darul Uloom, as netified by - —_ -
_‘ i the Government from time 10 time: or
| i (i) * Second Class Master's Degree in Arubic from
1. i a recognized University. .
§ 1 "I’hco!ugy Teacher (T7T) (1) Second Class Secondary School Certificate, | 20 to0 35 (@) Sevemy-five per cent by  initiz
. 'E(Bi’S-lS). from a recognized Board with Shahdutul | years. recruitment; and .
1 Al from  a recognized  Tanzimaty ) - . ot
1) ] Wafaqul Madaris or Darul Uloom Suidu ©) t\\'c.m,,\'-n\-‘c per cent b ’ 1)[01310[1? 1, on th
i Sharif Swar, Darul Uloom Charbagh Swat, basis of SenIO}‘ll}-Cill?.l: la.m‘e bs’,,. tros
: Darul Uloomr Chitral, Darul Uloom Darosh _ amongst th; S:?qur.;Q.u‘l'.l > Witk at ]eq
Chitral and ‘any other Government run Darul | fﬁive”.ye‘ars‘ senvice and : h'a\jl{;
Cloom, a5 notified by the Government from qual-x{ucanon - presc.nbe’d - for init
lime 1o time: o / : recruitment of Thevlogy Teacher:
; 'Note: In case of non availability of suituh
i (i) Sceond Class Master’s Degree in Islamiyan person for promotion, thea by initi

from a recognized University.

TS@ﬁiUl‘ Quri
(3PS -13).

¢

{ Cerutied Teacher

| (General) (BPS-153).

recruitment.

By promotion, on the basis of seniority-cus
fitness, from amongst Qaris, with at least fi
years service as such-and having qualificaii
prescribed for initial recruitment.

B e 2 IS TSI L S R IT ) ‘-T—— "~y a NTICHY 1 3 "ﬁ
suchelor’s Degree o equivalent qualiticsiion fromy | |8 1035 [ (a) For: per cent by initial recruitment; an
freognized . University  with  Certified Teacher | vears.
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University with nine months lraining from ‘ (Industrial Arts):
, any Government Agro Technica] Teacher| A i
v ‘ Training Center of the Level of Centified Provided that if no stitub) Cq
- - : Teacher, Agro technical (Industrial Ans), _candidate .is available amongst i
. ‘ i ' ' Pr?mary School Head Teuachers f¢
a : _ Promotion, then the posts will be fille "

e Lo ‘ by promotion on the basis of seniority
- ‘ cum- finess, from amongst. Senic 3.
Primary School Teachers with at lea:, j;
o ! five  years service and , havin” !
qualification  prescribed  for  injij;

! ) recruitment  of  Certified - Teuche

i (Industrial Arts). : hi
i _ , _ ' Note: In case of non availability of suitabl !‘
. ‘ : . o . |person for - promotion, . then by initiz. ik ;‘
: __'_ L ' R - S ‘ . ‘recruitment. ' : o CRER
“1 150 7 Cenified Teacher (i) Bachelor's Degree  Irom recognized | 181035 | (a) Fony per cent by Initial recruitment; and. i R
- i (Agriculiere) dniversity  with  one year lIraining i years. : - b b i
_ F(BPS-13), Agriculture from any Government institute or (b)  sixty per cent by promotion, on the basj LR
3 ; e With nine  months Wwaining  from of seniority-cum-fitness from amongs : ‘
Covernineny Agro Technical  Teucher the Primary School Head Teachers, wir . ,
: “mining Center of the level of Certificd | : 4t leust five years serviee and havin. Lo
g A faacher Agro Technical (Agriculture); or ~qualitication  prescribed  for  iniis P %
; Crecruitment  of  Certified  Teache T
) () Zzchelors Degrea with Agriculture us one or - (Agricubture): P
= subject, stom 4 recognized Cniversing: or L 1
‘ . Provided that if no suitabl .. SRS
(1) Z:thelor's Degree  from = _ecognized candidate  is available amongst  1h l
i
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Coe

) any Government

Training Center
Teacher, Agro technical

et e e i e 80 2

. i

1

1

l..

i _
th, Cernfied Teacher (Home
_ i Economics)
- i(BPS-IS).

L ;
1 !
S
\ i

! !

: !

'

! |
o
i
i
P
1 i

Bachelor’s Degree with
one of the subject,
University
'l Government  Agro
2 Training Center; or
|

" 2conomics,

" Auro
of the Level of Cenified

lechical Teuciier

(Agriculture).

Home Fconomics, a3
from a recognized

with ia service ruining  from

Technical Teacher

Certified Teacher Certificute with. Home
as one of the subjects. from any

Government ’l‘raini,ng_school or college with

!

“ Bachelor’s Degree; oF
i Bachelor’s  Degree
University with nine
Government  AZIO
Training  Center of

Economics); or

Bachelor’s Deeree.

\
\

|
t
i
i
1
!
i Centified  Teacher Agi0
i
l
1

from recognized
months Wraining {rom
Technical ..iTcuchcr
U levels ol the
Technical (Home

recoenized

By

Note:

_years.

. having qualification prcscribed for initial

en the posts will be tinea oy
Profmiied il ihe basis of ceniority-cun-
finess. irom amongst Senior Primary
School Teachers with at least five years
service and having qﬁa\iﬁcation
prescribed for initial recruitment  of
Certified Teacher (Agriculture).

provuciion. th

[n case of non availability of suitable.
person for , promotion, then by initial
recruiument.

Forty per cent by

Initial recruitment; and

sixty per cent by promotion, on the basis.
of seniority-cum-fitness,
the Primary School Head Teachers with {2
at least five years cervice as such and

recruitment of

Certified Teacher (Home |
Economics): - :

!

. . - . .,. ) R : -.|1
provided that if no suitable !

candidue 1S available amongst the.
Primary School - Head Teachers for

promotion, then the posts will be i d by
promotion on the basis of geniority-cum-
finess, [rom amongst Qepjor Primary
‘Sehool Teachers with at least five yeurs g
and  having qualificatior
for initial recruitment 9

gervice
srescribed

from amongst | ¢
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- i
University with one vear vocationa] training Certified Teacher (Home Economics). g.i
from any Government nalmna center or , . e Sy s ' . . ‘ ;__;;E
instiwte with nine months training from . Dote: In case of non a\.’.adablhly of Su.‘.[z.il?]‘ .- & ‘% %‘
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To A RO R S U S

The Secretary, to Government of Khyber Pakhtunkhwa, ' 9;;.7;"""' ,.‘ g t’lYl
Elementary & Secondary Education, 2 e L %’
Peshawar. e

Subject: APPLICATION FOR RELAXING OR OMMITTING THE
CONDITION OF OF FA/FSC FOR THE PROMOTION TO
BPS-14 AND BPS-15.

Sir,

. The applicant respectfully submits as under:-

1. That the applicant had joined the Education Department as a trained PST

~ teacher in 1979, with the qualiﬁ_cation of Matric plus P'1'C certilicate.
That the applicant was upgraded in BPS-12 on i-10-2007
That the Government of Khyber Pakhtunkhwa, Elementary & Secondary

1

I

Education Department have introduced Service Rules of various categories of
teachers in 2012. In these Rules for the promotion of PST teachers to BPS-14
and BPS-15, the condition of FA/FSc has been laid down.

4. That on account of the condition of FA/FSc, the senior most PST teachers
with the qualification of Matric and PTC certificate have been deprived of
their promotion. Therefore, the applicant being aggrieved by the above said
condition considerers it essential to file this application for the redress of her

grievance on the following grounds:-

a) That imposing the condition of FA/FSc on the senior and re‘gular PST
teachers who possess the qualification of Matric with PST certificate is
void, arbitrary illegal, malafide and as such without lawful authd_rity. b

b) That the promotion in lcase of non-gazetted staff is always made on the

" basis of seniority cum fitness. The applicant on the basis of her seniority
and lengthy service of more than 34 years can not be ignored under the

M etbiove said unlawfuf condition. The applicant stands al serial No.§3 of the

"g PSTs Provisional Seniority List. ,
”{V ¢) That awarding the junior teachers who possess the qualification of FA/FSc
, O,Q%f’“ oo and discarding the seniof most trained matriculate PST teachers is the

worst example of discrimination.
d) That the condition of FA/FSc for the promotion of PST teachers has made
the Rules ultra vires the Constitution of Pakistan which guarantees the
cqual rights to all the citizens of this country.
- ¢) That lhc condition of higher qualification” has been relaxed in cases ol
Qari, A. F T.T teachers. Therefore, the PST teachers also deserve the same

treatment.




Judgment Sheet

IN THE PESHAWAR HIGH COURT, PESHAWAR

X0

R JUDICIAL DEPARTMENT
..... /V/ 3?4/,/7/“20%2 :
| JUDGMENT
Date of hearing........ /a?'-..'o’—-"O/.i ......................................

Appehant/Petitioner (s). V/Y ..{?4/,64/44 = WJ

............................................ /éqyj

DOST MUHAMMAD KHAN CJ.- This single

judgment shall dccxdc_,ert Petitions Nos.3441-
P, 3540-P/12, 256-P.83-P.590-P,221-P and 182-

P of 2013 because common question of law is

involved therein.

2. ‘Thc_ péliliohcfs in ﬂ’ll;S and in the
coﬁncclcd 'wrill pelitions have questioﬁcd the
amendment in the si::‘r\)iicc rules.Which, according
to all the petitions, are prejudicial to their véstcd
rights accrued (o them duringth§ coursc of." their
service and bccau'sc'_clijf those amendment they
have sﬁ['l'ered ‘a _Sctback in the matter of
promotion and furthér benefits.

3. In view of the judgments of the apex
Court as well as thi_sx Court, it is clear that
whenever a matter relating to '. a terms and
conditions of civil service including the question
of vires of law or mlcs: or mala fide a'clf.i'c'm, the

Service Tribunal has the exclusive jurisdiction in-
P . 3

the matter, however, due to the inadvertence of
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the office these wnt p'efitions were‘gnter‘tained-

and even' by | I:the‘ different 'Benc}-les, “the

petitione;'s sha"‘llvn;t suiff’ér for that. As this 'C-oil.ri

has no jurisdict;ion in the matter, hence these

p_ctiliuns are sent (o the chm‘lmcnlal /;\ppcllalc

-Authority with‘ the direction _'to “treat these o
- pctitioné és pending appeals/repres;cﬁtat}ons

under the service law and rules and decide th.(:m‘_.'

S AR in accordance with the law laid down by the

apex  Court in the case of Hameed Akhtar

Niazi-Vs-The ' Secretary, _ Establishment

‘Division, Goverhment of Pakistan and others

(1996__SCMR _1185). With the above

observations, this and "the connected ‘writ

-~ petitions are disposed of accordingly.

Dated:12.3.2013
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. 12013

Mst Nasreen Akhtar

Vs
Secretary E&SE, Khyber Pakhtunkhwa and others
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' The Honourable Chairman, | Bess Ba © é / |
Khyber Pakhtunkhwa Service Tribunal, e g
Peshawar
Subject: Application for Transfer of Case to a Judicial Member of the Tribunal

Sir,
The applicant/appellant respectfully submits as under:
1. That the applicant/appellant had filed an Appeal (No.1008/2013) before the
Honourable Tribunal on 24 /& [2:013. ,
2. That the applicant/appellant has appointed Mr. Abdul Matin S/O Abdur Rauf, as her
. Special Attorney to plead and argue her case and assist the Honourable Tribunal to

decide the same on merlt

3. That the case was assngned to Mr. Sultan Mehmood, the member of the Tribunal.

4. 1t is sorry to say that a lengthy period of six months has elapsed but so far the case

has not been admitted. Whenever the case is fixed for preliminary hearing,.the
Member of the Tnbunal {Mr. Sultan Mehmood) raises the same objection that the
Special Attorney is not allowed to argue the case. As such the case is adjourned fo
the next date. '

5. That on 04-11-2013, the case was fixed before the Judicial Member (Mr. Aamir
Nazir) who ordered the Attorney of the applicant/appellant to produce the appellant

. pefore the Tribunal on the next date i.e 26-11-2013, so that the power of attorney
could be confirmed and case could be argued by the Attorney (Mr. Abdul Matin).

6. That unfortunately the case was again placed pbefore Mr. Suitan Mehmood
(Member) on 26-11-2013. Though the applicant/appellant was present before the
Tribunal and requested the Member (Mr. Sultan Mehmood) to allow her Attorney

_ (Mr. Abdul Matin) to 'argue the case but the Member d‘id not agree. So the case
could not be heard and adjourned to the next date i.e. 09-12-2013.
7. The Civil Procedure Code allows an Attorney to argue the case on behalf of the

applicant/appellant but the Member (Mr. Sultan Mehmood) is reluctant to hear the
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[Supreme Court of Paklstan]

Present Khl]]l Arif Hussam and Amlr Ham Musllm, JJ

SAJJAD lHUSSAIN—--Appellant

Versus

SECRETARY MINISTRY OF RAILWAYS, ISLAMABAD and others—--Respondents |

Civil Appeal No. 224-K of 2010, decided on 9th August 201 1

_(On appeal from the order dated 5-7-2010 of the Federal Servrce Tribunal, Islamabad passed in Appeal

No.21(K)(CS) of 2010).

Service Trlbunals Act (LXX of 1973)---

=S, 4---Appeal before Service Trrbunal---Llnntatlon---Tlme baired departmental representatlon---

Service Tribunal dismissed the appeal filed by civil servant as the same was barred by limitation---
Validity---Departmental appeal filed by civil servant was. barred by time, therefore, even if the appeal

.- filed before Service Tribunal was in time, no relief could be granted to hrm-——Judgment passed by Service

Tribunal was reasonable and proceeded on cogent ground---Civil servant was unable to advert to
jurisdictional error or legal infirmity which could justify mterference---Appeal was dismissed.

Muhammad Aslam v. WAPDA and others 2007 SCMR 513 and Zia-ur-Rehman v. Divisional
Superintendent Postal Services, Abbottabad and others 2009 SCMR 1121 rel.

Sanaullah Noor Ghour1 Advocate Supreme Court and Abdul Saeed Khan Ghouri, Advocate- on-Record
for Appellant

Munib Ahmed Khan, Advocate Supreme Court and Mazhar Ali B Chohan, Advocate-on-Record for
Respondents A

Date of heanng 9th August 2011.

ORDER '

- KHILJI ARIF HUSSAIN, J.---This appeal, with the leave of the Court is directed against the Judgrnent

dated 5-7-2010 of the Federal Service Tribunal, Islamabad whereby appeal filed by the appellant was
dismissed as the same was hopelessly barred by time.

2 Heard the learned counsel for the parties and perused the available record rmnutely

" 3. It is contended by the leamed counsel for the appellant that the appeal filed by the appellant’ before the

> ’1df2

Service Tribunal was not barred by time. He has drawn our attention at page 45 of the original ordes
passed by the departmental authority dated 30-4-2003 and departmental appeal on 28-6-2003 at page 52,

3/5/201



it

. ;ihent http://www.pakistanlaisite.com/LawOnline/law/content2 1 .as

e ;‘/f . . | e L
/" which admittedly filed much after expiry of 30 days from the order passed by the competent authority.

,/ : 4. We have taken into consideration arguments advanced by the learned counsel for the appellant*znd .
' perused the record. From perusal of the record it appears that the departmental appeal of the appellant
was barred by time, even if the appeal filed before the Service Tribunal was in time, no relief can be

- granted to him. If any case-law is required one can see the cases of Muhammad Aslam v. WAPDA and

. others, (2007 SCMR 513) and Zia ur Rehman v. Divisional Superintendent Postal Services, Abbottabad

and others, (2009 SCMR 1121).

5. Having considered the matter from all angles in the light of material on file, we are of the view that the
impugned judgment of the Federal Service Tribunal is eminently reasonable and proceeds on cogent
ground. The learned counsel for the appellant was unable to advert jurisdictional error or legal infirmity,

which would justify interference.
' In view of thé above, we do-not find any merit in theAlisted' appgal which is disn}issed.'

M.H./S-54/SC . | Appeal dismissed.

20f2 13/5/201¢
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1. 20095 CMR980

[Supreme Court of Pakistan]

Present: Abdul Hameed Dogar, C.J. Ch Ejaz Yousaf and Muhammad Farrukh Mahmud, JJ
MUHAMM’AD FARID KHATTAK and others----Appellants

Versus

CHIEF SECRETARY, GOVERNMENT OF N.-W.F.P. and others----Respondents

Civil Appeals Nos.650 to 652 of 2000, decided on 29th August, 2008.

(On appeal from the judgment, dated 6-1-2000 in Appeals Nos 13 of 1996 14 of 1996 and 15 of 1996
passed by the N.-W.F.P. Service Tribunal, Peshawar).

: [ (a) Civil service---

----Gradation and presumption of certain terms and conditions of a partlcular post---Held, it was for the
government to place a particular post in any grade or prescribe certain- terms and conditions therefor, as
per its pohcy, and incumbents of a partncular post could not claim as of right for settlement of prescription
or provision of certain terms and conditions according to their own choice and it was always open for a
candldate to accept or not the terms and COl’ldlthl’lS prescribed for a particular post

Province of Punjab v. Kamaluddm and others PLD 1983 SC 126 and Ahmad Hussam v. Director of
Education 2001 SCMR 955 distinguished.

(b) Service Tribunals Act (LXX 0f 1973)---

. --«8. 4---Nobody has a vested right. in policy decision of the Government- and Service Tribunal is
divested of power to indirectly set aside the public policy de0151on in exercise of its power under Service
Tribunals Act, 1973 or rules framed thereunder

(¢) Civil service---

--Grant of status to a civil servant with retrospective effect-Scope--Held, a particular status could not be
legally bestowed upon a civil servant with retrospective effect, even by a competent authority as he could
not be legally made what he had never been---Persons discharging similar duties appointed in different
departments may claim that they may be given the same status and benefits but a person, whose nature of
duties is altogether different and his terms and conditions were also not alike, could not claim as of right
that he may be allowed the same benefits and emoluments which were not part of and covered by the
terms and conditions of his service----Government had the prerogative to determme terms and conditions
of service of a partxcular post which could not be challenged.

. Ahmad Hussaln v. Director of Education 2001 SCMR 9535 and Provmce of Punjab v. Kamaluddin and
- others P1,1) 1983 SC 126 distinguished.

1 of 5 : ' 2127101
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(;i,-‘éice Tribunals Act (LXX of 1973)----
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8. 4---Upgradation of status-+3Civil servant, under the garb and cloak of financial benefits couldhot

_demand upgradation of the:post retrospectively from Service Tribunal, such being outside the scope and

7 ambit of the Service Tiibiinal
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Syed Asif Shah, Advocate Supreme Court for Appellants (in all Appeals).
M. Bilal, Senior Advocate Sﬁpreme Court for Advocate-General, N.-W.E.P. for Respondenfs.

Date of hearing: 29th August, 2008.

JUDGMENT

CH. EJAZ YOUSAF, J.--- These ‘appe'als by way of leave are directed against a common judgment,
dated 6-1-2000 passed by the N.-W.F.P. Service Tribunal, Peshawar, whereby three Appeals Nos.13, 14
and 15 of 1996, separately filed by the appellants, were dismissed. :

. 2. The relevant facts, briefly stated, are that the appellants were deputed by the Khyber Medical College

through the Vice¢Chancellor, University of Peshawar, to Jinnah Post Graduate Medical Centre, Karachi,
in 1974 for doing B.Sc. in Medical Technology. They did their B.Sc. in Medical Technology, in clinical
group, whereas two persons, namely Khushdil Khan and Abdul Shakoor did their B.Sc. in Medical
Technology, in Radiology group. On successful completion of training they were appointed against the
existing post in BPS-16 in the pathology Department, Khyber Teaching Hospital, Peshawar, while the

other two namely, Khushdil Khan and Abdul Shakoor, were appointed in Radiology group of the same

 hospital in BPS-16 on ad hoc basis. The post of Chief Radiographer/Chief X-ray Technician in BPS-17

was advertised through the Public Service Commission. and Mr.. Khushdil Khan,. B.Sc, Medical
- Technology, was selected/appointed against the said post. The posts of Medical Technologist existing in
the Pathology Department were advertised through the Public Service Commission against which the
appellants and Muhammad Anwar were selected and appointed against these posts in BPS-16. The

prescribed qualification for the post of Medical Technologists (Clinical ]Group) was B.Sc. Medical
Technology trout ally recognized University whereas the prescribed ‘qualification for the post of Chief
Radiographer/Chief X-ray Technician was Diploma in Radiography through organized training of not less
than two years in a recognized institute. It was the case of the appellants that the prescribed qualification
for the post of Chief Radiographer/Chief X-ray Technician and those prescribed for the post of Assistant
Physiotherapist were definitely lower than the qualification prescribed for the post of Medical
Technologist (Clinical Group), but despite that 20 posts were placed in higher pay scale BPS-17 from the

dale of creation.

3. It is the case of the appellants that in the case of Refractionist the prescribed qualification was simple
B.Sc. with optics with one of the subject as compared with B.Sc. Medical 'Technology which was a
professional degree. Thus, the qualification for the post of Refractionist was comparatively lower than

' the qualification for the post of Medical Technologist in Clinical Group but it carried a higher pay scale

BPS 17 while BPS-16 was allowed to Medical Technologist. It is further case of the appellants that in
order to get resolve the controversy a representation was made as far back as in 1983 and it was
supported by respondents Nos.2 and 3, as a result whereof the matter was placed before the Anomaly
Committee in the finance department which after thorough examination recommended upgradation of the
post of Medical Technologist from BPS-16 to BPS-17. Respondent No.3, while accepting the

2/27/201
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ndatlon of the Anomaly Cornrmttee, ordered for upgradatlon of the said post with unmedlate
_ 11 e. 1-1-1994. :
b }? .
f It was grievance of the appellants that though the post of Medical Technologist had been upgraded
‘ ’from BPS-16 to BPS-17 with effect from 1-1-1994, yet, since the anomaly arose in the year 1978, and
,;'"' they were deprived of certain benefits, therefore, the posts of Medical Technologists should have been
/ upgraded from the date when the anomaly occurred i.e. in the year 1978.
5. Learned N.-W.F.P. Service. Tribunal, however, having found that the anomaly having been removed
and the post of Medical Technologist having been upgraded though with immediate effect i.e. 1-1-1994
and the appellants having been appointed in BPS-16 thereby accepting the terms and conditions of their
appointment at that point of time, there was no Justlﬁcatlon for allowing BPS-17 to the appellants from
1978. :

6. Syed Asif Shah learned counsel for the appellants has contended that though grievance of the
appellants haft been partially redressed and the post of medical Technologist was upgraded by the
Government of N.-W.F.P. we.f. 1-1-1994, yet, since the anomaly arose on 1-7-1978, the appellants had
made representation in the year 1983, and on 29-3-1983 when the Government of Punjab, vide
Notification No. FD/PC/30-2, dated 29 3-1983, also allowed BPS17 to the B.Sc. Medical Technologist
therefore, the appellants were entitled to financial benefits from the date when the anomaly arose. He has
placed reliance on the case reported as The Province of the Punjab v. Kamaluddin PLD 1983 SC 126.

7. Mr. M. Bilal, learned Senior Advocate Supreme Court, appearing on behalf of the Advocate-General,
N.-W.EI', on the other hand, while controverting the contentions raised by the learned counsel for the
appellants submitted that the appeal before the Service Tribunal was incompetent as grant of relief
claimed by the appellants was beyond the jurisdiction of the "tribunal, inasmuch as the Provincial
Government under section 26(1) of the N. W. F. P. Civil Servants Act, 1973, was the sole authority to -
frame financial rules and no exception could have been taken therefrom. He has added that it was the
prerogative of the Government to prescribed or fix the terms and conditions of a particular post which
could not have been challenged -before the Service Tribunal being. outside the ambit’ and scope of
aforementioned rule.

8. We have thoroughly considered the contentions raised by the learned counsel for the parties and have
also gone through the relevant record with their assistance, carefully.

9. In the instant leave to appeal was granted by this Court in the following terms:--- -

"The learned counsel appearing for the petitioners submitted that Secretary to Government of
N.-W.EP. Health Department respondent No.2 and Secretary Finance Department 'respondent
No.3 had supported the claim of the petitioners for upgradation of the post. Correspondence in
this matter contained right from 1983 and, therefore, for the circumstances, the petitioners were
entitled to upgradation from the date they were inducted in the service as has been done in the
case of other employees of health Department although they had much lesser qualification than
the petitioners. It was further pointed out that the tenor of the impugned order discloses that it
was apparently in favour or the petitioners but in the end without assigning any valid reason their
appeals were dismissed. In this context PLD 1983 SC 128 was referred to support his view point."

10. Precisely grievance of the appellants before the Service Tribunal was that it was against law to allow
lower pay scales to the incumbents of the post of having higher qualifications and greater responsibilities

Jof5 , ' 2/27/201¢
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#incumbents of the post for which lower qualifications were prescribed but higher pay scale was
) .7d. However, the fact remains that neither the notification in question whereby according to the
zellants, the anomaly was removed and the post of Medical Technologist was upgraded with gffect

,.@.-f:)m 1-1-1994, was challenged, nor the date of its application was disputed. It is also an admittedfact

_/,/f that the appellants had accepted the terms and conditions of their service.in BPS-16 at the time of thei

induction and the other post against which the appellants lay their claim, at the time of their joining
service, was in BPS-17 and it was open for them to compete against any one of the said posts, but they
opted to join as Medical Technologist. It would be pertinent to mention here that it is for the Governmen:
to place a particular post in any grade or prescribe certain terms and conditions therefor, as per its policy
and incumbents of a particular post cannot claim as of right for settlement of prescription or provision o
certain terms and conditions according to their own choice. It is always open for a candidate to accept o1
not the terms and conditions prescribed for a particular post. It is well-settled that nobody has a vestec
right in policy decision of the Government and therefore, the Service Tribunal too is divested of the
power to indirectly set aside the public policy decision in u exercise of its power under the Service
Tribunals Act, 1973 and the rules framed thereunder. No doubt in the case of Province of Punjab v
Kamaluddin and others PLD 1983 SC 126, cited at the Bar by the learned counsel for the appellants, the
decision of the Tribunal ordering that Readers to Members of Board of Revenue performing less onerou:
duties and serving in institution lower in status than High Court, Reader of the High Court, having beer
placed in NPS-12, were also entitled to be placed in NPS-16, was upheld, but the upgradation order wa:
prospective and it was never laid down that the upgradation would be from a previous date or the

" notification would have a retrospective effect. Likewise in the case of Ahmad Hussain v. Director o

Education 2001 SCMR 955, though it was held by this Court that the petitioners who were appointed a:
Physical Training Instructors (PTI) in BPS-15 could not have been discriminated and were entitled tc
upgradation of the post from the date of general upgradation of the posts but the fact remains that the
appellants in that case were all teachers and placed in similar situation whereas, in the instant case the

facts are other way round.

11. It may be mentioned here that a particular status cannot be legally bestowed upon a civil servant witl
retrospective effect, even by the competent authority as he cannot be. legally made what he had neve
been. It may be possible that persons discharging similar duties appointed in different departments ma;
claim that they may be given the same status and benefits but a person, whose nature of duties i
altogether different and his terms and conditions are also not alike, cannot claim as of right that he ma;
also be allowed the same benefits and emoluments which arc not part of and covered by the terms anc
conditions of his service. It would be pertinent to mention here that in both the above referred cases i.e
Ahmad Hussain (supra) and Kamaluddin (supra), the nature of duties or the appellants and respondent
were alike; in first referred case they were Readers and were serving as such though in differen
departments and in the second referred case they were teachers serving in the same departmerit, but b
the instant case nature and duties of the Medical Technologists (Clinical Group) and the Refractionis
post being altogether different and that too, in two different Provincial Governments i.e. Government o
Punjab and N.-W.F.P., how could the petitioners be treated alike.

12. As to the contention that since the Punjab Government had placed the post of Medical Technologis
in BPS-17 we.f. 29-3 1983, therefore, the Government of N.-W.E.P. should have also allowe:
upgradation of the said post from the said date, it may be pointed out here that it is the prerogative of th
Government to determine terms and conditions of service of a particular post which cannot b
challenged. In fact the appellants under the garb clog of financial benefits want upgradation of the pos
from 1-7-1978 instead of 1-1-1994 which being outside the scope and ambit of the Service Tribunal Ac

but the Tribunal has rightly refused to grant the relief.

2/27/20



5of5

http://pakistanlawsite.com/LawOnline/ law/content21.asp?Ca

Ori'is that these appeals béing misconceived are hereby dismissed. .

Appeals dismissed.
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A

1of4

‘ [Supreme Court of Paklstan]

‘n-

Present' Javed Iqbal Muhammad Sair Ali and Anwar Zaheer Jamall, JJ ( (‘1 ‘
MUNIR AHMAD---Petgtloner : . [}MV
Versus - . A ' . C,B‘M‘D ”
CHAIRMAN, WAPDA—Respondent - - -~ - A
Civil Petition No. 497 of 2010, decided on 22nd July, 201_0.

(On appeel from the judgment dated 2142-2009 passed by Federal Service Tribunal, Islamabad in
Appeals No.710-712 (R)CS/2006). '

Service Tribunals Act (LXX of 1973)---

----8.4---Constitution of Pakistan (1973), Art. 212(3)---Appeal---Limitation---Promotion---Grievance of
civil servant was with regard to promotion on the basis of Water and Power Development Authority
(Water Wing) Subordinate Scientific Staff Service Rules, 1982, which were acted upon in year, 1983,
whereas civil servant assailed the promotion in year, 2006---Validity---Civil servant remained in deep
slumber for more than 20 years and it was too late in the day to question the legality of additional
note---No plausible justification could be furnished by civil servant for the delay, except that question of
limitation was nothing more but a technicality which was an incorrect approach---Question of limitation
could not be taken lightly, as in service matters such question should be considered seriously and applied
strictly—Civil servant failed to point out any illegality or irregularity in the judgment passed by Service
Tribunal and besides that no question of public importance was involved which was sine qua non for
invocation of the provisions enumerated in Art. 212 of the Constitution---Leave to appeal was refused.

Chairman, District Screening Committee, Lahore and another v. Sharif Ahmad Hashmi PLD 1976 SC
258; S. Sharif Ahmad Hashmi v. Chairman, Screening Committee Lahore and another 1978 SCMR 367:
Yousaf Ali v. Muhammad Aslam Zia and 2 others PLD 1958 SC Pak 104; Punjab Province v. The
Federation of Pakistan PLD 1956 FC 72; Muhammad Swaleh and another v. Messrs United Grain and
Fodder Agencies PLD 1964 SC 97; Chief Kwame Asante v. Chief Kwame Tawia PLD 1949 PC 45;
Hussain Bakhsh and others v. Settlement Commissioner and another PLD 1969 Lah. 1039; Nawab Syec
Raunaq Ali and others v. Chief Settlement Commissioner and others PLD 1973 SC-236; Chief Settlement
Commissioner, Lahore v. Raja Muhammad Fazil Khan and other PLD 1975 SC 331; WAPDA v. Abdu
Rashid Bhatti 1989 SCMR 467; Federation of Pakistan v. Muhammad Azim Khan 1949 SCMR 1271;
Inspector-General of Police, Balochistan v. Jawad Haider and another 1987 SCMR 1606; WAPDA v.

" Aurangzeb 1988 SCMR 1354; Muhammad Naseem Sipra v. Secretary, Government of Punjab 198

SCMR 1149; Muhammad Ismail Memon v. Government of Sindh and another 1981 SCMR 244; Qaz
Sardar Bahadar v. Secretary, Ministry of Health, Islamabad and others 1984 SCMR 177; Smith v. Eas!
Elloe Rural District Council and others 1956 AC 736; Province of East Pakistan and others v
Muhammad Abdu Miah PLD 1959 SC (Pak), 276; Mehr Muhammad Nawaz and others v. Governmen

of the Punjab and others 1977 PLC (C.S.T.) 165 and Fazal Elahi Siddigi v. Pakistan PLD 1990 SC 692
rel.
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Nemo for Respondent. . o A ~

Date of hearing: 22nd July, 2010.

JUDGMENT

JAVED IQBAL, J.---This petition for leave to appeal is directed against judgrne'rit dated 21-12-2009
" wheteby the appeal preferred on behalf of petitioner has been dismissed. . :

2. Heard Munir Ahmad, (petitioner) in person who mainly argued that promoted Assistant Research
Officers have been deprived of their legitimate rights after promotion in BPS-17 as compared to those
Assistant Research Officers who are directly inducted. It is contended that there should be no
discrimination in view of the provisions as enumerated in Article 25 of the Constitution of Islamic
Republic of Pakistan, 1973. The main grievance of the petitioner is against the additional note added to
serial No.1 of appendix 'A" which is reproduced hereinbelow for ready. reference:--- '

* “Senjor Research Assistants possessing M.A./M.Sc. degree shall be placed in BS-17 on the
completion of five years service under the Authority as Senior Research Assistant with due regard
to merit on the recommendation of the Selection Board. Such Senior Research Assistants placed
in BPS-17 shall not be considered senior to those Senior Research Assistants who are not
M.A./M.Sc. for the purpose of regular promotion as Junior Research Officer in BPS-17. Their
inter se seniority shall remain as before." ‘

It is worth mentioning that the above mentioned note was added to the Pakistan WAPDA (Water Wing)
Subordinate Scientific Staff Service Rules, 1982 and made an integral part of the said rules in 1 983 which
was challenged by the petitioner in 2006 after lapse of about two decades as he had joined 'service in
1977. The petitioner remained in deep slumber for more than 20 years. It is too late in the day to question
the legality of additional note as mentioned hereinabove. No plausible justification whatsoever could be
furnished by the petitioner during the course of arguments except that the question of limitation is nothing
more but a technicality which is not a correct approach. The question of limitation cannot be taken
lightly. It is well settled by now that in. service matters the question of limitation should be considered
seriously and applied strictly. In this regard, we are fortified by the dictum laid down in Chairman,
District Screening Committee, Lahore and another v. Sharif Ahmad Hashmi (PLD 1976 SC 258), S.
Sharif Ahmad Hashmi v. Chairman, Screening Committee Lahore and another (1978 SCMR 367), Yousaf
Ali v. Muhammad Aslam Zia and 2 others (PLD 1958 SC (Pak 104, Punjab Province v. The Federation of
Pakistan (PLD 1956 FC 72), Mubammad Swaleh and another v. Messrs United Grain and Fodder
“Agencies (PLD 1964 SC 97), Chief Kwame Asante V. Chief Kwame. Tawia (PLD 1949 PC 45), Hussain
‘ Bakhsh and others v. Settlement Commissioner and another (PLD 1969 Lah. 1039), Nawab Syed Raunaq
Ali and others v. Chief Settlement Commissioner and others (PLD 1973 SC 236), Chief Settlement
Commissioner, Lahore v. Raja Muhammad Fazil Khan and other (PLD 1975 SC 331), WAPDA v. Abdul
‘Rashid Bhatti, (1989 SCMR 467), Federation of Pakistan v. Muhammad Azim Khan (1949 SCMR 1271),
Inspector- General of Police, Balochistan v. Jawad Haider and another (1987 SCMR 1606), WAPDA v.
Aurangzeb (1988 SCMR 1354), Muhammad Naseem Sipra v. Secretary, Government of Punjab (1989
SCMR 1149), Muhammad Ismail Memon v. Government of Sindh and another (1981 SCMR 244), Qazi
Sardar Bahadar v. Secretary, Ministry of Health, Islamabad and others (1984 SCMR 177), Smith v.. East
Elloe Rural District Council and others (1956 AC 736), Province of East Pakistan and others v.
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uhammad Abdu Miah (PLD 1959 SC (Pak), 276), Mehr Myhammad Nawaz and others v. Government

of the Punjab and others (1977 PLC (C:S.T.) 165) and Fazal Elahi Siddigi v. Pakistan (PLD 1990 SC

3. The question of discrimination has been exam‘ineéluby the learned Federal Service Tribunal in the
judgment impugned, relevant portich‘whereof is reproduced hereinbelow for ready reference:-

"9. Before proceeding to examine this appeal on merit, it is necessary to address the question of
" limitation raised by the learned counsel for. the respondents. It is a matter of record that the
appellants who entered service in 1977, are aggrieved .on account of note added to the service
"Rules in the year 1983. Secondly, it is not denied that the matter has been agitated by the
appellants for the first time in 2006 i.. after the lapse of almost 21 years. There is no cavil with
the general principle that the issue of discrimination can be agitated at any time. But the Tribunal
has not been vested with powers which are available to the superior judiciary. The appeals filed
before the Tribunal have to comply with the mandatory requirements of section 4 of the Service
Tribunals Act, 1973, and it is a settled principle of law that the provisions of the Limitation Act
are to be strictly applied to service appeal as held in the case reported in PLD 1990 SC 692. This
was further reiterated in the order of the Hon'ble Supreme Court in CP No.700 of 2008 dated
24-6-2008.

10. Even otherwise, the question of discrimination can be pressed into service -while comparing
equals i.e. while comparing appeals with appeals and not appeals with pears. Perusal of the record
reveals that there are two channels for appointment to the post of Assistant Research Officers i..
through promotion on the basis of 75 % quota and through direct recruitment on the basis of 25%
quota. The appellants admittedly have not challenged the recruitment rules nor have they agitated
this fact in their oral arguments. Their grievance is directed against the grant of premium to
Assistant Research Officers who possess Post-graduate qualification, which they claim is
discriminatory. Plain reading of the 1983 amendment clearly shows that the respondents have
only given premium to higher educational qualification. They have not disturbed the reserved -
quota for promotion, nor have they created.any hindrance in the career path of the promotee
officials because their seniority has been protected over directly appointed ARO's having higher
qualification. The change that was brought about 30 years ago, relates only to the grant of
premium to higher educational qualifications. But even in this case there is a proviso in the
amendment which says that "with due regards to merit on the recommendation of the Selection
Board". The premium under dispute in 1983 made no distinction between the. directly recruited
and promoted officials. It was uniformly applicable to all employees in the said cadre who
possessed higher education qualification. Therefore the question of discrimination does not arise.
The rules provide for recruitment on the basis of graduation degree at one stage and the
- post-graduation degree at another stage. The appellant has not been able to point out any violation
of policy/instructions/rules by the respondernts. Moreover, we find that weightage has been given
to both sides. If one side has been given premium for possessing higher education qualification,
the other side has received weightage in promotion quota and retention of seniority in the higher
grade. Therefore, in the final analysis the weightage is counter-balanced in the term of long-term
career prospects. It is a matter of record that the cause of grievance accrued to the appellant
almost 30 years ago. And according to him it was aggravated in 2001 with the introduction of new
pay scales. In our opinion, the appellant should have agitated the grievance within time."

4. No illegality or irregularity could be pointed out in the judgment
- impugned and besides that no question of law of public importance is involved which is sine qua non for
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1nvocat10n of the provisions as enumerated in Artlcle 212 of the Constltutlon of Islamic Republic of
Mklswn The pet1t10n being devoid of merit is dismissed and leave refused.- '

Y "

M.H/M-86/SC - oLt pefition dismissed.
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3. The question of discrimination has been examined by the learned Federal Service Tribunal in the
judgment impugned, relevant portion whereof is reproduced hereinbelow for ready reference:-

"9, Before proceeding to examine this appeal on merit, it is necessary to address the question of
limitation raised by the leamed counsel for the respondents. It is a matter of record that the
appellants who entered service in 1977, are aggrieved .on account of note added to the service
Rules in the year 1983. Secondly, it is not denied that the matter has been agitated by the
appellants for the first time in 2006 i.e. after the lapse of almost 21 years. There is no cavil with
the general principle that the issue of discrimination can be agitated at any time. But the Tribunal
has not been vested with powers which are available to the superior judiciary. The appeals filed
before the Tribunal have to comply with the mandatory requirements of section 4 of the Service
Tribunals Act, 1973, and it is a settled principle of law that the provisions of the Limitation Act
are to be strictly applied to service appeal as held in the case reported in PLD 1990 SC 692. This
was further reiterated in the order of the Hon'ble Supreme Court in CP No.700 of 2008 dated

24-6-2008.

10. Even otherwise, the question of discrimination can be pressed into service while comparing
equals i.e. while comparing appeals with appeals and not appeals with pears. Perusal of the record
reveals that there are two channels for appointment to the post of Assistant Research Officers i.e.
through promotion on the basis of 75 % quota and through direct recruitment on the basis of 25%
quota. The appellants admittedly have not challenged the recruitment rules nor have they agitated
this fact in their oral arguments. Their grievance is directed against the grant of premium to
Assistant Research Officers who possess Post-graduate qualification, which they claim is
discriminatory. Plain reading of the 1983 amendment clearly shows that the respondents have
only given premium to higher educational qualification. They have not disturbed the reserved
quota for promotion, nor have they created any hindrance in the career path of the promotee
_ officials because their seniority has been protected over directly appointed ARO's having higher
- qualification. The change that was brought about 30 years ago, relates only to the grant of
premium to higher educational qualifications. But even in this case there is a proviso in the
. amendment which says that "with due regards to merit on the recommendation of the Selection
Board". The premium under dispute in 1983 made no distinction between the directly recruited
and promoted officials. It was uniformly applicable to all employees in the said cadre who
possessed higher education qualification. Therefore the question of discrimination does not arise.
The. rules provide for recruitment on the basis of graduation degree at one stage and the
post-graduation degree at another stage. The appellant has not been able to point out any violation
of policy/instructions/rules by the réspondents. Moreover, we find‘that weightage has been given
to both sides. If one side has been given premium for possessing higher education qualification,
the other side has received weightage in promotion quota and retention of seniority in the higher
grade. Therefore, in the final analysis the weightage is counter-balanced in the term of long-term
career prospects. It is a matter of record that the cause of grievance accrued to the appellant
almost 30 years ago. And according to him it was aggravated in 2001 with the introduction of new
pay scales. In our opinion, the appellant should have agitated the grievance within time."

4. No illegality or irregularity could be pointed out in the judgment
impugned and besides that no question of law of public importance is involved which is sine qua non for
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' [2006:5-C:M.R 1630, I

’ -[Supr’eme Court of Pakistan]

- Present: Ch. Ijaz Ahmad and Syed Jamshed Ali, JJ

EXECUTIVE DISTRICT OFFICER SCHOOLS AND LITERACY, DISTRICT DIR LOWER
and others----Petltloners

- Versus
'QAMAR DOST KHAN and others----Respondents
Civil Petitions Nos.786, 787 and 788-P of 2004 decided on 8th May, 2005

(Against the order, dated 28 8 2004 passed by High Court of Peshawar in Service Appeal No. 51 of
- 2003).

(”5 ’;North West Frontier Province Service Tribunals Act (I 0£ 1974)---

----S. 4---Appeal before Service Trrbunal---Malntalnablhty---It is only a final order, original or
appellate, agalnst which an appeal lies to North West Frontier Province Serv1ce Tribunal.

(b) North West Frontier Province Service Tribunals Act (I of 1974)---

----Ss. 4 & 7---North West Frontier Province Service Tribunals Rules, 1974, R.27---Service
Tribunal---Jurisdiction---Direction to departmental authorities{--Non-availability of any final order—-—/
Grievance of civil servants was that alter their appointment as PTC teachers, they were not posted
anywhere---Service Tribunal allowed appeals filed by civil servants and dirécted departmental
* authority to issue posting orders---Plea raised by Authorities was that Service Tribunal did not have
any jurisdiction to issue direction to them and appeal filed by civil servants was not. maintainable as
there was no final order---Validity---Powers contained. in R.27 of Noith West Frontler Province
‘Service Tribunals Rules, 1974, were not intended to enlarge the scope of S.4 of North West Frontier
Province Service Tribunals Act, 1974---Such power was available to Service Tribunal while hearing
an appeal and question of maintainability of an appeal was to be answered with reference to Ss.4 and
7 of North West Frontier Province Service Tribunals Act, 1974---There had not been such an order
within the contemplation of S.4 of North West Frontier Province Service Tribunals Act, 1974, which

could be brought under challenge before North West Frontier Province Service Tribunal---Relief ! - &_

Lclalmed by 01v1_l"servantSXthroughzappeals was mthethatutetof: vemwgrmmdegartmental aith ity
. uitablezpdsting?-In essence, thercwllé«servants"weref seeking writ of mandamiis’ which.J
. jurlsdlctlon the Service. Tnbunalvdld%not*possess --Petition for leave to appeal was converted into

_appeal and judgment passed by Service Tribunal was set a51de---Appeal was allowed.

—

Secretary to the Government of N.-W.F.P., Agriculture Department v. Asmatullah Khan and others
2003 PLC (C.S.) 1289; Muhammad AmJad Malik v. Pakistan State Oils Co. Ltd. and others. 2005
PLC (C.S.) 318; Muhammad Zahid Igbal and others v. D.E.O. Mardan and others 2006 SCMR 285;
Muhammad Sarwar v. The State PLD 1969 SC 278 and Board of Intermediate and Secondary

[N
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fi Educatlon Lahore through its Chalrman and another V. Mst Salma Afroze and 2 others PLD 1992
: SC 263 ref.

() Jurisdiction—---

---Question of jurisdiction---Raising for the first t1me before Supreme Court---Prmclples---Questlon
of jurisdiction goes to the root of case and can be raised for the first time even while appearing
before the highest Court of country---Only constraint where a party could be said to be estopped to
raise question of jurisdiction would be where the party itself invoked jurisdiction of Court or Tribunal
and on the result being unfavourable repudlates its own action and throws challenge to the
jurisdiction. of such Court or Tribunal but even in such a case; it depends on facts of that case---Yet
another case where question of jurisdiction may not be entertained for the first time before superior
Courts could be when the equities are.plainly against the person raising objection. and if upheld
consequence would be to perpetuate all ill-gotten gain or to bring about a plainly unjust
consequence---Objection to jurisdiction should not-be shut even though ralsed for the first time

' _before Supreme Court.

(d) Administration of justice---

----Duty of Court or Tribunai---Non-engaging of counsel by a party---Effect---Court or Tribunal has
to decide lis before it in accordance with law and parties are not bound to engage a counsel---Justice
according to law is the duty of Court, which can neither be abdicated 1n favour of whims or
ignorance of litigants or their lawyers nor it be avoided or evaded on the pretext that a question of
law going to the root of the case, was not raised promptly..

(e)J urisdictio‘n---

_ ----Territorial or pecuniary _]urlsdlctlon---Scope---Ob_]ectlon to territorial or pecunlary Junsdlctlon 18
" regulated by Civil Procedure Code, 1908 and Suit Valuation Act, 1887 respectlvely

(i) Jurisdiction---

----Conferrmg of jurisdiction---Principle---Jurisdiction is conferred by either Constltutlon or law~—-
Consent or acquiescence has never been considered as a factor conferring Jurlsdlctron :

Maulvi Aziz-ur-Rehman v. Ahmad Khan and others 2004 SCMR. 1622; Al Muhammad and others v.
Muhammad Shafi and others PLD 1996 SC 292; Shagufta Begum v. The Income Tax Officer, Circle
X1, Zone-B, Lahore PLD 1989 SC 360 and Haji Abdullah Khan and others v. Nisar Muhammad Khan
and others PLD 1965 SC 690 rel. ,

M. Saeed Khan, A.A. G for Petitioners (in all cases) ‘ )
Khushdil Khah Mohmand, Advocate Supreme Court and er Adam Khan Advocate-on-Record for

" Respondents (in all cases).

ORDER

J

SYED JAMSHED ALI, J.---This order shall dispose of Civil Petitions Nos.786, 787 and 788-P of

f
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2004 because common questions of law and fact are mvolved therein. The facts of the cases are
briefly noted hereunder.

-

2. Qamar Dost Khan, respondent in C.P. No.786-P of 2004, Gul Zaman Khan, respondent in C.P.
No.787-P of 2004 and- Saeed Anwar in C.P. No.788-P of 2004 claimed to have been appointed as
PTC teachers vide separate orders dated 23-4-1998. Their grievance in thé appeals before the
N.-W.F.P. Service Tribunal was that the departmental authorities were not issuing any posting order.
Qamar Dost Khan, respondent in C.P. No.786-P of 2004, stated to have made a representation on !
4-12-1999 to the Incharge Monitoring Cell and Complaints and a departmental representation on
' 21-10-2002 for a suitable posting and then approached thé learned N.-W.E.P. Sérvice Tribunal by

filing appeals on 1-2-2003. :

2-A. The appeals were contested on a number of grounds including that appeals were barred by tlme
and these were not maintainable as the respondents were not civil servants, since they had never
taken over the charge of the post. On facts, the position taken was that the orders of appointment of
the respondents were invalid and dubious. As far as respondents, Gul Zaman Khan, respondent in
C.P. No.787-P of 2004 and Saeced Anwar, respondent in C.P.No.788-P of 2004, are concerned, apart
from the objections noted above, an additional objection was taken that they were not duly qualified '
on the date of submission of the applications.

3. The learned Service Tribunal, however, relying on their own judgment in Appeal No.2879 of 2000
 titled Nasrullah v. D.E.O. (M) Primary, Dir Lower and others, allowed all the three appeals.
" notwithstanding their observation that "it is the burden of respondent- department to verify the

authentlclty of the c]axms of the appellants through fresh departmental enqulry, if they so desire".

4. The learned Addltlonal Advocate-General, subnnts that the departmental appeal lay only against a
final order and in these cases there was no order to be assailed before the learned Service Tribunal.
The respondents were not permitted to join the posts because their appointment orders were forged
and bogus and, therefore, they never acquired the status of a civil servant to invoke section 4 of the
N.-W.F.P. Service Tribunals Act, 1974 and that the so-called departmental appeal was filed by Qamar
Dost Khan on 21-10-2002 and that too not against any order, it was for directing a posting. In the
other two cases, he submits that no representation was filed, even it be assumed that respondents
could invoke the jurisdiction of N.-W.F.P. Service Tribunal. In case of Gul Zaman Khan and Saeed
Anwar, he invited our attention to the copy of the PTC certificates, showing announcement of their
result on 24-2-1998 while the public notice through press, inviting apphcatlons was issued on
3-10-1997 and the closing date was 13-10-1997. It was maintained that since they were not eligible,
there was no question of their being summoned for test and interview for selection to the post of PTC
teachers. He submits that no record of appointment of these respondents is available with the
department. ,

5. The learned counsel for the respondents first addressed us in C.P. No.786-P of 2004. On the basis

of pay rolls of a number of officials whose names find mention in the order, dated 23-4-1998 (in
which name of respondent Qamar Dost also appears) such as Muhammad Rasheed, Asghar Khan,
Muhammad Saleem Khan, Muhammad Ishaq and Inayat Ullah which were placed on record to
contend that the aforesaid officers in the said order were in receipt of salaries which. was by itself
sufficient to defeat the plea of the departmental authorities that the order, dated 23-4-1998, was a
forged document. Before we proceed further, we would like to observe heré that the departmental - = -
representative had explained that the basis of this consolidated order, dated 23-4-1998 was separate
orders, the copy of the orders being relied upon contain thirty-two so-called selectees but as a matter =
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7 bf fact sixteen out of them were genuine selectees and the department had record of those sixteen.
Learned counsel for the respondents strenuously relied on the case of Nasrullah Khan relied upon by
the learned Service Tribunal and Secretary to the Government of N.-W.F.P., Agriculture Department
v. Asmatullah Khan and others 2003 PLC (C.S.) 1289 and Muhammad ‘Amjad Malik v. Pakistan State
Oil Co. Ltd. and others 2005 PLC(C.S.) 318 to contend that the rule of consistency was rightly
followed by the N.-W.F.P. Service Tribunal in allowing the appeal of the réspondents. He urged that if
the record was not available with the department, respondents should not be made to suffer. As far as
Gul Zaman Khan and Saeed Anwar Khan are concerned, he submits that before the date of their
selection, they had become eligible and, therefore, their selection was in order. As far as objection of
non-maintainability of the appeals before the learned Service Tribunal is concerned, he contends that
no such objection was taken before the learned Service Tribunal. He, however, relied on rule 27 of
the N.-W.F.P. Service Tribunals Rules, 1974, which according to his reading, gave jurisdiction to the
learned Service Tribunal to entertajn and adjudicate upon the grievance of the respondents. He
maintains that the respondents had submitted joining reports and had thus, become civil servants.

6. Exercising his right of rebuttal, the learned ‘Additional Advocate-General relied on Muhammad
Zahid Iqbal and others v. D.E.O. Mardan and others 2006 SCMR 285. Explaining the case. of
Nasrullah, he submitted that the fact of the said case were distinguishable because there was no
 allegation of fraud and forgery against Nasrullah. '

7. Right of appeal has been created by section 4 of the N.-W.F.P. Service. Tribunals Act, 1974. It will
be appropriate to reproduce the said section:--

"Appeal to Tribunals.---Any civil servant aggrieved by any final order, whether original or
appellate, made by a departmental authority in respect of any of the terms and conditions of
his service may, within thirty days of the communication of such order to him or within six
months of the establishment of the appropriate Tribunal having jurisdiction in the matter:

Provided that:

(a)
(b)

(c) (underlining is ours)"

A plain reading of the said provision shows that it is only against a final 6rder,'origina] or appellate,
against which an.appeal lies to the N.-W.F.P. Service Triburial. The powers of the Tribunal are given
in section 7 of the said Act, according to which "the Tribunal may on appeal, set aside, vary or.
modify the order appeal apainst." (underlining is ours). Rule 27 of N.-W.F.P. Service Tribunals Rules,
1974 which is being relied upon by the learned counsel for the respondents is also reproduced -
hereinbelow:-- : :

"Additional powers of the Tribunal.---Nothing in these rules shall be deemed to limit or
otherwise affect the powers of a Tribunal to make such orders as may be necessary for the
ends of justice or to prevent abuse of the process of the Tribunal, " '

The powers contained in rule 27 are not intended to enlarge the scope of section 4 A careful reading
of the said rule shows that this power will be available to the Tribunal while hearing an appeal and -
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8. The contention of the learned counsel for the respondents that the question of non-maintainability
of the appeals before the learned Tribunal, in the absence of a final order of the -departmental
authority, not having been raised before- the learned Tribunal, could not be allowed to be raised

the case was not raised promptly. In making the above observations, I am fortified by the following
observations of this Court in Muhammad Sarwar v. The State PLD 1969 SC 278.

"It appears that the Judges were not properly advised, but it falls to be said that there is a .

‘well-known adage that a Judge must wear all the law of the country oh the sleeve of his robe."
(underlining is ours). '

/
The rule laid down was reiterated in Board of Intermediate and Secondary Education, Lahore

through its Chairman and another v. Mst. Salma Afroze and 2 others PLD 1992 SC 263. The only
constraint where a party could be said to be estopped to raise question of jurisdiction would be where

perpetuate an ill-gotten gain or to bring about a plainly unjust consequence. Examined on the basis of
the above stated principles, we do not see that the objection to Jurisdiction should be shut even

9. We may also add that jurisdiction is conferred by either Constitution or law, Consent or
acquiescence has never been considered as a factor conferring jurisdiction. The judgments of this
Court in support of the above view-point are Maulvi Aziz-ur-Rehman v. Ahmad Khan and others
2004 SCMR 1622; Ali Muhammad and others v. Muhammad Shafi and others PLD 1996 SC 292;
Shagufta Begum v. The Income Tax Officer, Circle XI, Zone-B, Lahore PLD 1989 SC 360 and Haji

Abdullah Khan and others v. Nisar Muhammad Khan and others PLD 1965 SC 690, '

10. Accordingly, these petitions are converted into appeals, are allowed and the judgment of tﬁe'
learned Service Tribunal is set aside. : '
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RAJA KHAN---Petitioner

Versus o : ’ ' ' : o

1 S : R

[Supreme Court of Paklstan]

Present: Iftikhar Muhammad Chaudhty, C. J Raja Fayyaz Ahmed and Ch. Ijaz Ahmed JJ

MANAGER (OPERATION) FAISALABAD ELECTRIC SUPPLY COMPANY (WAPDA) and -

~ others---Respondents

Civil PetiﬁOn No. 636 of 2009, decided on 21st May, 2009..

* (Against the judgment dated 11-2-2009 passed by the Federal Service Tribunal, Islamabad, in Appeal No.

445(R) CE of 2005).

- (a) Removal from Service (Special Powers) Ordinance (XVII of 2000)---

----Ss. 34 & 10---Coﬁst1tut10n of Pakistan, Art. 212(3)---Compulsory retirement from service---Dismissal

of first departmental appeal for being time barred---Dismissal of second departmental appeal as not
competent---Dismissal of appeal by Service Tribunal on merits as well as its being time barred---Validity---
Petitioner had filed appeal before Tribunal without fulfilling mandatory requirement of S. 4 of Service

- Tribunals Act, 1973 in regard to limitation---Court could not compromise on limitation---Petitioner during

four years of service had been punished for unauthorized absence as many' as eight times---Petitioner by

~ his subsequent conduct had accepted punishment of compulsory retirement by getting his pension claim and

monthly pensi‘on regularly---Supreme Court refused to grant leave to appeal in circumstances.

'Hap ‘Ghulam Rasul's case PLD 1971 SC 376; Mst. Amina Begum's case PLD 1978 SC 220 and Nawat

Syed Raunaq Ali's case PLD 1973-S8C 236 rel.

(b) Constitution of Pa‘kis'tan»- '

----Art. 212(3)---Service Tribunal, finding of--—Vahd1ty-»~Such ﬁndmg being fmdmg of fact would not cal
for interference by Supreme Court.

Ch. Muhammad Azim's case 1991 SCMR 255 rel.

(¢) Constitution of Pakistan---

_ ===Art. 212(3)---Concurrent findings of fact by Appellate Authority and Service Tnbunal---Vahd1ty~-

Supreme Court would not mterfere with such findings.
Iftikhar Ahmed Malik's case 2005 SCMR 806 rel.

(d) Service Tribunals Act (LXX of 1973)---
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/---S, 4---Departmental appeal being ti ;—baned——-Eﬁ'ect---Appeal before Service Tribunal‘wbuld ﬁc\oi"éloe
mpetent. ‘ ' _ ' ' S ..

Chariman PIA and others v: Nasim Malik P'I_;D 1990 SC 951; Muhammad Aslam v. WAPDA and others
2007 SCMR 513 and Government of Pakistan through Secretary, Establishment Division v. Bashir
Ahmad Khan PLD 1985 SC 309 rel. _

(e) Limitation---

—--Appeal; if required to be dismissed for being time-barred, then its merits need to be discussed.
Khan Sahib Sher Muhammad Mir's case 1987 SCMR 92 rel.
(f) Constitutibn of Pakistan---

—-Att, 212(3)—Constitutional jurisdiction under Art. 212(3) of the Constitution---Discretionary in
character. ‘ - '

(g) Constitution of Pakistan---
| —-Arts. 185(3) & 212(3)---Grant o f leave; to , appeal by Supreme Court---Discfetionary.
~Ghulam Qadir Khan's clase 1986 SCMR 1386 rel.
" (h) Constitution of Pakistan--—
. Arts. 199 & 212(3)---Void order---Constitutional jurisdiction of High Court and Supreme Court---
* Scope---Such jurisdiction might be refused, if same was meant to enable petitioner to circumvent

~ provisions of law of limitation or if he was stopped by his conduct from challenging order.

" Muhammad Ismail's case 1983 SCMR 168; Abdur Rashid's case 1969 SCMR 141 and Wali Muhammad's
~ case PLD 1974 SC 106 rel. . ,

+ ‘Haider Hussain, Advocate Supreme Court and M.S. Khattak, Advocate-on-Record for Petitioner.

Nemo for Respondents:

. ORDER

CH. _IJAZ AHMED, J.---Raja Khan, petitioner, seeks leave to appeal against the impugned judgment
dated 11-2-2009 whereby the learned Federal Service Tribunal, Islamabad, dismissed his appeal on merits
as well as time-barred.

2. Detailed facts have already been mentioned in the impugned judgment. However, necessary facts out
of which the present petition arises are that petitioner was appointed as Chowkidar with the respondents
establishment from April, 1985. Show cause notice dated 23-2-2004 under section 5(4) of the Removal
from Service (Special Powers) Ordinance, 2002 along with: statement of allegations was served upon-the
petitioner containing the following charges:--

2/271201
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(1) Whereas you Mr. Raja Khan, Cﬁéﬁkiddr PESCO (WAPDA) Jhang Circle Jhang are charged with

misconduct as per statement of allegations attached.

(2) And whereas on the basis of documentary evidence available, it is not considered necessary to
have formal inquiry against you and that proceedings are being initiated under section 5(4) of the
Removal from Service (Special Powers) Ordinance 2002 which might entail imposition of a majof

penalty of dismissal from service as specified in section 3 of the said ordinance.

(3) Now, therefore, you are required to show cause within 15 days from the date of receipt of this
notice as to why the proposed action should not be taken against you.

4) Ifno res;ﬁonse'is received fro:h you within the time stipulated' above, it would be presumed t}iat
either you have no defence to offer and/or you have wilifully declined to do so. The case shall
then be decided on "ex parte' without further reference.

Whereas you Mr. Raja Khan, Chowkidar, PESCO Jhang' Circle Jhang are charged with gross
misconduct, inefficiency, corruption and mal practices for the following charges and other relevant
circumstances. -

As per report of Mr. Shahzad Nasir, Telephone Attendant and Mr. Ghulam Abﬁas Bhatti Telephone
" Attendant PESCO Jhang Circle Jhang. You are absent-from duty w.e.f 6-2-2004 to 17-2-2004 without
intimation/prior permission/sanction leave from the Circle Superintendent/Technical Officer/and by

the undersigned.

If any mishap/incident create in Circle office, who are responsible. You are already so many times
directed to present in the office after closing hours but you have failed in official duties."

Petitioner submitted reply to the show cause notice and admitted that he was' absent from duty on
account of illness. The competent authority after providing him personal hearing awarded major penalty
of compulsory retirement from service wef 31-3-2004 vide order dated 29-3-2004. Petitioner being
aggrieved filed departmental appeal on 6-4-2004 before the appellate authority who dismissed the same
as time barred vide order dated 10-11-2004. Thereafter the petitioner filed another appeal before the
Managing Director Power on 8-12-2004 which was dismissed vide order dated 4-2-2005 on the grounc
that there is no provision of second appeal "further appeal” under the rules. Petitioner being aggrieve
filed Appeal No. 445(R)CS/2005 in the Federal Service Tribunal, Islamabad, on 12-4-2005 which wa

dismissed vide impugned judgment.dated 1 1-2-2009. Hence the present petition.

3. Learned counsel for the petitioner submits that the impugned order of dismissal of the petitioner date
79-3-2004 .was passed by incompetent authority, therefore, the same was corum non judice and withot

‘lawful authority. He further urges that impugned order of. the department was void, therefore, n

limitation would run against such type of order. It can be agitated at any time and could be ignored beir
a void order. Learned Service Tribunal had not adverted to this aspect of the case, therefore, tl
impugned judgment was passed by the Jearned Service Tribunal without application of mind.

4. We have given our anxious consideration to the contentions of the learned counsel of the petition |
and perused the record. It is an admitted fact that show cause notice was served upon the petition
under the provisions of Removal from Service (Special Powers) Ordinance, 2002 wherein it is specifica
provided under the provisions of the Ordinance that petitioner has to file departmental appeal witk
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s Atune barred on 10 11- 2004 Thereafter the petitioner filed second appeal before the Managmg Dlrector
on 8 12-2004 which was also dismissed on 4-2-2005 in the following terms:--

"It is to inform you that your appeal under reference:does not merit consideration as there is-no
provision of second appeal "further appeal" under the rules.”

_ 5. The learned Service Tribunal had rightly come to the conclusion that appellate authority was justified
to dismiss his appeal as time-barred and second appeal was also dismissed with cogent reasons on
account of non availability of any provision under the rules to file second appeal to higher authority after
dismissal of the first appeal. We have also re-examined the material on record with the assistance of the
learned counsel of the petitioner. We do not find any infirmity or illegality with regard to the conclusion
arrived at by the learned Service Tribunal with regard to the finding mentioned in para 7 of the impugned

~ judgment. It is settled principle of law that finding of service tribunal having findings of fact would not
call for interference by this Court as law laid down by this Court in Ch. Muhammad Azim case (1991
SCMR 255). Even otherwise this Court does not interfere with the concurrent findings of fact arrived at
by the departmental authorities and learned service Tribunal while exercising the power under Article
212(3) of the Constitution. See Iftikhar Ahmed Malik case (2005 SCMR 806). It is settled proposition of
law that when an appeal of the employee was time barred before the appellate authority then the appeal
before the Tribunal was also not competent in view' of the various pronouncements of this Court. See
Chairman PIA and others v. Nasim Malik (PLD 1990 SC 951) and Muhammad Aslam v. WAPDA and
others (2007 SCMR 513). The question of law with regard to the representation has already been decided

" by this Court in Government of Pakistan through Sécretary, Establishment Division v. Bashir Ahmad
Khan (PLD 1985 SC 309). The relevant observation is as follows:--

"He challenged his first compulsory retirement through a review application filed on 23rd of
October, 1974, which was decided on 3-6-1975. This was the final order passed on review. It
could be challenged within 30 days, before die Tribunal under section 4 of the Service Tribunals
Act. If the appellant chose not to file an appeal but only to repeat a representation before the
same authority who had decided the review, that by itself would not give him another cause of
action to file an appeal under section 4. The period spent in making the representation this second
or any other representation after the decision of the review application, could not be excluded as
of right in counting the period of limitation.......The review petition filed by the respondent in
that behalf was decided on 13-6-1978. Instead of filing an appeal before the Tribunal under
section 4 within 30 days of this final order passed on review, he made another representation
which caused further delay. The period consumed during the processing of the subsequent
representation could not be excluded as of right. And there being no condonation on any good
ground by the Tribunal,.the appeal filed on 14-1-1979, was clearly time barred and should have
been dismissed accordingly.”

6. The appeal of the petitioner before Service Tribunal is incompetent under sebtiori 4(1)(b)‘ of the
Service Tribunal Act, 1973. Since the petitioner has filed appeal before the Service Tribunal without

fulfilling the mandatory requirement of section 4 in regard to limitation and court cannot compromise on
the limitation. See:-- :

| Muhammad's case (1998 SCMR 1354)

Messrs Raja Industries' case (1998 SCMR 3‘07)
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~ Mst. Sirajun-Munira's case h(l998 SCMR %85)'

.- 7 It is admitted fact that appeal is obv1ously time barred and it has been held by this Court in Khan Sahlb

- Slier Muhammad Mir's case (1987 SCMR 92) that when an appeal is required to be dismissed .on’

‘limitation, its merits need not be discussed. Inspite of the aforesaid law laid down by this Court the

learned Service Tribunal has considered the case on merits and the appeal was also dismissed on merits..It
is pertinent to mention here that .the competent" authority awarded penalty of compulsory retirement
vide order dated 29-3-2004. The petitioner had accepted the punishment awarded by the respondents due
to his conduct on the basis of subsequent events as the petitioner applied for payment of his pensionary

E _ benefit to the respondents. Petitioner got settled his pension claim within three months after his .

retirement and received Rs.155,733 as well as monthly pension. He also received his monzhly pension
regularly Petitioner preferred appeal before the Service Tribunal on 12-4-2005. This fact was also.noted
in the impugned judgment in para 10. Even on merits the learned Setvice Tribunal was justified to dismiss ‘
his appeal on the well known principal of "approbate and reprobate." See Haji Ghualm Rasul's case (PLD
1971 SC 376). The learned Service Tribunal was justified to dismiss his appeal on the well known
principle of estoppel keepmg n view subsequent events. See Mst. Amina Begum's case (PLD 1978 SC
220).

8. The conduct of the petitioner has been highlighted by the Service Tr1bunal in para 10 of the unpugned,-
judgment which is reproduced herein below:

"We have seen placed on the record a, number of documents which indicate the service record of
the appeliant. From 1989 to 27-3-2003, the appellant has been punished for unauthorized absence
as many as eight time The punishment included censure, stoppage of one annual increment for
one year (1983), reduction to three lower stage in time scale for a period of three years (199@)

stoppage of one annual increment for one year (1993) and stoppage of annual increment for one
year (1995) "

9. It is settled principle of law that constitutional Junsdlctlon under Article 212(3) is discrz tlonary in

~ character. It is settled law that grant of leave to appeal is discretionary. See Ghulam Qadir Khan's case

(1986 SCMR 1386). It is also settled law that constitutional jurisdiction against void order may be refused
if it was meant to enable petitioner to circumvent provisions of law of lumtatlon or if he was estopped by
his conduct from challenging of order. See:-- : :

Muhammad Ismail's case (1983 SCMR 168)

Abdur Rashid's case (1969 SCMR 141)

Wali Muhammad case (PLD 1974 SC 106)

10, Keepmg in view the conduct of the petitioner mentioned herein above in para 10 of the impugned

judgment we are not inclined to exercise our discretion in.favour of the petitioner on the well known
maxim that he who seeks equity must come with clean hands as law laid down by this Court in Nawab

" Syed Raunaq Ali's case (PLD 1973 SC 236)

11. In view of what has been discussed above we do not find any infirmity or illegality i in the unpugned
judgment. Even otherwise the learned counsel has failed to raise any question of public importance .in the
present case as contemplated under Article 212(3) of the Constitution. The petition has no merit and the

2/27/2014 9:05 PV

St ' N http://pakistanlawsite.com/LawOnline/law/content2 1 asp?Casedes=20.


http://pakistanlawsite.com/'LawOniine/law/content21

Dol A AR S s S | et

Case'Judgement A X http://pakistanlawsnte.com/LawUnline/law/contentzl.asll)‘!ca'sk_'f S

e

= 2010 SCMR 1982

1

[Supreme Court of Pakistan]

Present: Javed Iqbal, Muhammad Sair Ali and Anwar Zaheer Jamali, JJ

1

MUNIR AHMAD-—Petitioner - \Vub'

Versus _ _ : B L

e CHAIRMAN,- WAPDA---Respondent o : /\V .

Civil Petition No. 497 of 2010, decided on 22nd July, 2010.

(On appeal from the judgment dated 2142-2009 passed by Federal Service Tribunal, Islamabad in
Appeals No.710-712 (R)CS/2006). ' ‘

Service Tribunals Act (LXX of 1973)---

----S.4---Constitution of Pakistan (1973), Art. 212(3)---Appeal---Limitation---Promotion---Grievance of
civil servant was with regard to promotion on the basis of Water and Power Development Authority
(Water Wing) Subordinate Scientific Staff Service Rules, 1982, which were acted upon in year, 1983,
whereas civil servant assailed the promotion in year, 2006---Validity---Civil servant remained in deep
slumber for more than 20 years and it was too late in the day to question the legality of additional'
note---No plausible justification could be furnished by civil servant for the delay, except that question of
limitation was nothing more but a technicality which was an incorrect approach---Question of limitation
could not be taken Lightly, as in service matters such question should be considered seriously and applied
strictly-—-Civil servant failed to point out any illegality or irregularity in the judgment passed by Service
Tribunal and besides that no question of publi¢c importance was involved which was sine qua non for
‘invocation of the provisions enumerated in Art. 212 of the Constitution---Leave to appeal was refused.

Chairman, District Screening Committee, Lahore and another v. Sharif Ahmad Hashmi PLD 1976 SC
258; S. Sharif Ahmad Hashmi v. Chairman, Screening Committee Lahore and another 1978 SCMR 367,
Yousaf Ali v. Muhammad Aslam Zia and 2 others PLD 1958 SC Pak 104; Punjab: Province v. The
Federation of Pakistan PLD 1956 FC 72; Muhamimad Swaleh and ano(ther v. Messrs United Grain and
Fodder Agencies PLD 1964 SC 97; Chief Kwame Asante v. Chief Kwame Tawia PLD 1949 PC 45;
Hussain Bakhsh and others v. Settlement Commissioner and another PLD 1969 Lah. 1039; Nawab Syed
Raunaq Ali and others v. Chief Settlement Commissioner and others PLD 1973 SC 236; Chief Settlement
Commissioner, Lahore v. Raja Muhammad Fazil Khan and other PLD 1975 SC 331; WAPDA v. Abdul
Rashid Bhatti 1989 SCMR 467; Federation of Pakistan v. Muhammad Azim Khan 1949 SCMR 1271;
Inspector-General of Police, Balochistan v. Jawad Haider and another 1987 SCMR 1606; WAPDA v.
" Aurangzeb 1988 SCMR 1354; Muhaminad Naseem Sipra v. Secretary,’ Governmeit of Punjab 1989
SCMR 1149; Muhammad Ismail Memon v. Government of Sindh and another 1981 SCMR 244; Qazi
Sardar Bahadar v. Secretary, Ministry of Health, Islamabad and others 1984 SCMR 177; Smith v. East
‘Elloe Rural District Council and others 1956 AC 736; Province of East Pakistan and others v.
Muhammad Abdu Miah PLD 1959 SC (Pak), 276; Mehr Muhammad Nawaz and others v. Government
of the Punjab and others 1977 PLC (C.S.T,) 165 and Fazal Elahi Siddiqi v. Pakistan PLD 1990 SC 692
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