. 'fij"
26" July, 2022 Petitioner alongwith his counse!l present. Mr.
Muhammad Adeel Butt, Addl: AG for respondents |
present.

Implementation report not submitted. Learned AAG
has assured that he will coordinate with the respondents to -
get the judgment implemented and submit implementation

’ report on the next date. Last opportunity granted. To come
I KFsT up for implementation report on 27.09.2022 before S.B.
(Kalim Arshad Khan)
Chairman
I
\i’* ~.__/"
{' \
L




Form- A
FORM OF ORDER SHEET

Court of

Execution Petition No. 248/2022

“sNo. | Date of order Order or other proceedings with signature of judge
proceedings
- ‘i ot N "“"'—_"'i o T ] 3
22.04.2022 The execution petition of Mr. Zubair Shah submitted today by

Mr. Taimur Ali Khan Advocate may be entered in the relevant register and put

up to the Court for proper order please.

REGISTRAR -

2. This execution petition be put up before to Single Bench at Peshawar on
by J
AW Y-6- 2022 . Original file be requisitioned. Notices to the parties be

also issued for the date fixed.

®

CHAIRMAN

2" June, 2022 None for the petitioner present. Kabirullah Khattak,

Addl: AG for respondents present.

Notices be issued to the respondents for submission of
implementation report. To come up for implementation report

on 27.07.2022 before S.B. Original file be also requisitioned.

(Kalim Arshad Khan)
Chairman




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

Execution Petition No. lgg /2022
In Service Appeal No.1228/2020
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Zubair Shah, Naib Qasid, (BPS-02) (still in Surplus Pool), ~ - -
at office of Deputy Commissioner Khyber, (not adjusted yet)

PETITIONER

VERSUS

1. Government of Khyber Pakhtunkhwa through its Chief Secretary at
Civil Secretariat Peshawar.

2. Government of Khyber Pakhtunkhwa through Secretary Finance

Department at Civil Secretariat Peshawar.
RESPONDENTS

-------------------

EXECUTION PETITION FOR DIRECTING THE
RESPONDENTS TO  IMPLEMENT THE
JUDGMENT DATED 14.01.2022 OF THIS
HONOURABLE TRIBUNAL IN LETTER AND
SPIRIT.

RESPECTFULLY SHEWETH:
1. That the petitioner has filed service appeal No.1228/2020 in the

Honourable Tribunal against the notification dated 25.06.2019,
whereby the petitioner has been placed in surplus pool. Accordingly
the petitioner prayed that the impugned notification dated 25.06.2019
of the respondents may kindly be set aside being illegal unlawful
against the surplus policy of 2001 as the petitioner does not fall under
the surplus policy) and the petitioner may kindly be retained/adjusted
against the Secretariat Cadre born at the strength of Establishment
Department of Civil Secretariat and the seniority/promotion may also
be given to the petitioner since the inception of the employment in the
Government Department with retrospective back benefits as per the
judgment titled Tikka Khan & others VS Syed Muzafar Hussain Shah




& other (2018 SCMR 332) as well as in the light of the larger Bench
of Honourable Peshawar High Court Peshawar in W.P 969/2010 vide
judgment dated 07.11.2013 in the favour of the petitioner.

. The said appeal was heard by this Honourable Service Tribunal on
14.01.2022. The Honourable Service Tribunal accepted the appeal.
The impugned notification dated 25.06.2019 was set aside with the
direction to the respondents to adjust the petitioner in his respective
department i.e Establishment & Administration Department Khyber
Pakhtunkhwa against his respective post and in case of non
availability of post, the same shall be created for the petitioner on the
same manner as were created for other Administrative Departments
vide Finance Department notification dated 11.06.2020. Upon his
adjustment in his respective department, he is held entitled to all
consequential benefits. The issue of his seniority/promotion shall be
dealt with in accordance with the provisions contained in Civil servant
Act, 1973 and Khyber Pakhtunkhwa Government Servants
(appointment, Promotion & Transfer) Rules 1989, particularly section
17 (3) of Khyber Pakhtunkhwa Government Servants (appointment,
Promotion & Transfer) Rules 1989 and in the view of the ratio as
contained in the judgment titled Tikka Kahn & others VS Syed
Muzafar Hussain Shah and others (2018 SCMR 332), the seniority
would be determined accordingly. (Copy of judgment dated
14.01.2022 is attached as Annexure-A)

. That the Honourable Tribunal gave its judgment dated 14.01.2022,
but after the lapse of about three months, the respondents did not
implement the judgment dated 14.01.2022 of this Honourable
Tribunal.

. That in-action and not fulfilling formal requirements by the
respondents after passing the judgment of this Honourable Service
Tribunal, is totally illegal amount to disobedience and Contempt of
Court.

. That the judgment is still in the field and has not been suspended or
set aside by the Supreme Court of Pakistan, therefore, the department
is legally bound to obey the judgment dated 14.01.2022 of this
Honourable Service Tribunal in letter and spirit.

. That the petitioner has having no other remedy except to file this

execution petition for implementation of judgment dated 14.01.2022
of this Honourable Tribunal.



It is, therefore, most humbly prayed that the respondents may
kindly be directed to implement the judgment dated 14.01.2022 of this
Honourable Service Tribunal in letter and spirit. Any other remedy,

which this august Service Tribunal deems fit and appropriate that,
may also be awarded in favour of petitioner.

PETITIONER
Zubair Shah

THROUGH:  ZulPatq { it
(TAIMUR ALI KHAN)
ADVOCATE HIGH COURT

AFFIDAVIT
It is affirmed and declared that the contents of the execution petition are true
and correct to the best of my knowledge and belief.

whaut CHAYY

DEPONENT
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Hanif - Ur . Rehmon Assié#dm‘ (BF’S-]é)!,,' Directorate of |
Prosécu’non Khyber Pakhtunkhwa. o

....Appellant

| VERSUS

i - . ‘ 1) Géverhmen’r of Khyber Pdkhtunkhwd fhrough its chi'éf‘
! ‘ , Secretory at Clvu Secretariat Peshowor _ o
| | 2) Government - of  Khyber Pokhfunkhwc through |

Secretary, . Fmonce Department o‘r cxvn Secretariat
Peshawar. .

I ' _ - o ' ....Respondents

APPEAL- U/S 4 OF THE KHYBER
PAKHTUNKHWA  SERVICE TRIBUNAL-
sz - ACT, 1974,( AS PER THE ORDER DATED
04-08-2020- OF THE AUGUST SUPREME
COURT OF PAKISTAN) AGAINST.THE

e

Lo © UNJUSTIFIABLE ~ AND  IMPUGNED
" NOTIFICATION NO. SO(O&M)/E&AD/3-
1 | - 18/2019 DATED 25-06-2019, WHEREBY |

i | "~ IHE APPELLANT HAS BEEN PLACED

| SURPLUS AS PER THE SURPLUS POOL

(} n | ~ POLICY AND LATER ON DURING THE

;1 ‘

|
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S°rv1ce Appedi No. 12?//2020

Date of Institutlon 21.09.2020
. Date of Decision ... 14.01.2022

~Hanif Ur Rehman, Asglctan* (BPS 16), Darectorate of Prosecution Khyber
Dakhtunkhwa., , 'Appellar\t)

VERSUS

. Government: of Khyter Pakhtunkhwa through its Chief Se*cmtar\/ at CV||
Secretariat Peshawar and othr.rs e 7Respondents)

Syed Yahya Zahid Glllam Ta‘mur halder Khan ‘ R
Ali Gohar Durranl o .
Advocates - : ' For Appellants

Fv’iuhammad Adee! Butt,

Additional Advocate General ‘ ... Forrespondents
- AHMAD SULTAN TAREEN .. . CHAIRMAN
ATIQ-UR-REHMAN WAZIR  MEMBER (EXUCUTIVE)
- F.!\ '. "w/.’:‘/’l , T s -_..---.........------.--....---..-.;...' |
.\2\ ’ N _,,./""'/ . . ' .
d "7 JUDGMENT |
ATIQ-UR-REHMAN WAZIR MEMBER (E):- . This single judgment

shall dispose of the mstant service a Jpeal as well as the ioﬂnw'nq connected

service appeals, as comron questnon of law and facts are inv olved lherem -

bk

?.“8/2020 titled Zubalr Shah
2. 229/2070 titled. Farooq Khan

3. 1230/2020 titled Muhammad AmJad Ayaz

o

. 1231/2020 titled Qaiser Kha.n

[y ]

1232/2070 t|t|ed Ashig Hussam
6. 1233/2020 titled Shoukat Khan '

© 7. 1244/2020 titled Haseeb Zeb

‘i W;fuvwm



: 8. 124‘3/2020t|tled MuhammadZal ir Shah : o

9 11125/2070t1tled2ahld Kha“l o | ’

i

S

10 11126/2020 titled Touseef Iqbal

02.  Brief faf‘ts of :the case are that the appellant was initially, appomted as .

: Assrstant (BPS 11) on contract basis ll‘l fEx- FATA Secretariat vrde order dated 01-
12- 2004 His servnres were regularlzcd by the order of Peshawar ‘High Court vide -
1udgment dated 07 11- 2013 Wlth effect from 01 -07-2008 .in comprlance with

' cablnet decnsnon dated 29 08-2008. Regularlzatlon of the appellant was delayed
“ by the respondents fOl qurte longer and in the meanwhlle, ln the wake of merger
of Ex- FATA wrth the Province, the appellant alongthh ot hers were declared
surplus vide order dated 25 06 2018. Feellng aggneved the appellant alongwrth
others fled wnt petltlon NO 3704 P/2019 in Peshawar High Court but in the

. meanwhrle & the appellant alongwith others were ad]usted in inous clnectorates,‘
\Mence the ngh Court vrde Judgment dated 05-12-2019 declared- the petition as
’ lnfructuous, which was challenged by the appellants in the supreme court of‘
Paklstan and the supreme court remanded thelr case to this lrlbunal vide order
dated 04-08-2020-in CP No. 881/2020 PrayerC of the apoeunt‘ are that the

‘ lmpuqned order dated 25 06-2019 may be set aside and the appellclnts may be
retalned/adjusted agalnst the secrétariat cadre borne ‘,lt the srrength of
tabln;hment & Admlnlstratlon Dopartrnent of - f‘lVll .:ecrétarla‘r Sirnilarty
senlorlly/promotlon may also be glvcn to the appellants smce ‘the inception of
their employment in the government department with back beneflts as per
1udgment titled Tikka Khan & others Vs Syed Muzafar Hu ssain ‘Shah & others
(2018 SCMR 332) as well-as in the light of ]udgment of ’larg.er bencn of hlgh court

i
v

in ert Petltlon No. 696/2010 dated 07-11-2013.

03. . Leamed counsel for the appellants_has conte'lded that the appellants has

not been treated in accordance wuh law hence their rights secured under the

Constitution has badly been v.olated that the lrnpugned order has not been
' TESTED

Pukhful hiwa
wervice Fritronal
Peubrineviae



passed in accordance with law, therefore is not tenable and liable to be set aside;
that the appellants were appornted in Ex-FATA Secretarlat on contract basis vide

order dated 01- 12-2004 and in compllance wrth Federal Government -(decision

dated 29- 08 2008 and in pursuance of Judgment of Peshawar ngh Court dated

07-11-2013, therr servrces were regularized with effect from 01- 07 2008 and the
appellants were placed at the strength of Admlnlstratlon Departmeht of Ex-FATA
Secretarlat that the appellants were dlscnmmated to the effect that they were

placed ll’l surplus pool vide order dated 25- 06 2019 whereas sen/lces of similarly

: placed employees of all the departments were transferrec to thelr respective

departments in Provnncral Government that placrng the appcl.ants in surpluc pool
was not only |llegal but contrary to the surplus pool polrcv as lhe appellants

never opted to/be placed in surplus pool as pcr section-5 (a7 of the Surplus Pool
/

: Po,rcyfof 2001 as amended in 2006 as well as the unwrlllngness of the appellants

is also clear from the respondents letter -dated 22-03-2019; that by:doing so, the_

mature servrce of almost ﬂfteen years may sporl and go in waste that the illegal

" and untoward act of the respondents is also evrdent from the notrﬁcatlon dated

08-01-2019, where the erstwhile FATA Secretarlat departments and dlrectorates
have .been shlfted and placed under. the admlnlstratlve control of Khyber
l‘akhtunxhwa Government Departments, whereas the appellants were declared
surplus- that bllllon of rUpees have heen. grunted by the Federal Government for
merged/erstwhlle FATA Secretanat departments but unfortunately desplte having

same cadre. of posts at civil secretanat the respondents have carried out the

Lll’l]UStlflable lllegal and unlawful impugned order dated 25- Ob 2019 which lS not

. only the VIolatlon of the Apex Court Judgment but the same wnll also violate the

fundamental rlghts of the appellants being enshrlned in che Constitution of

Paklstan will senously affect the promotlon/senlonty of the appellants, that
dlscnmlnatory approach of the respondents is evident from the notlf cation dated
22-03-2019, whereby other employees of Ex-FATA were not placed in surplus

pool but Ex- FATA Plannlng Cell of P&D-was placed and merged rnto Provincial

l\hyhu l’ \l hinl hw.)



P&D Department that de(_larrng the appcllants s.urplug and subsequently then

.adjustrnent in varlous departments/drrectorates are lllegal which however were
E required to ‘be placed at the strength of Establrshment & Admrmstratron
department that as per Judgment of the Hrgh Court, senrorrty/prornotrons of the
appellants are requrred to be dealt wrth in accordance wrth the Judgrnent titled
Tikka Khan Vs Syed Muzafar (2018 SCMR 332), but the respondents deliberately

and Wlth malafrde declared them surplus whrch is detrlmental to the lnterests of

- the appellants |n terms of monrto.y loss as well as senrorrty/promotron hence

|
interference of thls trrbunal would be Warranted in case of the appel.arrts

04 l_earned Additional Advocate Gencral fo. the responr‘entC has contended
that the appellants has been treated at par with the law iri voque i.e. under
sectron-)l’(A) of the Crvn Servant Act, 19'n and the curprl.; pool policy of the
j \N\ rovrncral government framed thereunder, that proviso under Para -6. of the
, surplus pool pollcy states that in case the of’rrcer/ofﬂc'als’declmes to be'
adjusted/absorbed in the above manner in accordance with the prrorrty fixed as
per his  seniority inthe integrated list, he shall loose the facrlrty/rlght of
adjustnrent/absorptlon and would be req‘ulred‘to opt for pre-matlrre retirement
from government service provided ‘that if he 'doec not fulflll' the requlslte
qualrfyrng service for pre -mature retrrer‘nent he may be compulsory retired from
service by the competent authorrty, however in the rnstant ¢ase, no affidavit is |
forthconrmg to the effect that the appellant refused to be absorbed/adjusted
uunder the surplus pool polrcy of the go\/ernment ‘that . che appellants were
rnrnrsterral staff “of ex-FATA Secretarlat therefore they were treated “under
ectron 11(a) of the Civil Servant Act, 1973; that s0 far as the rssue of inclusion of
posts in BPS 17 and above of erstwhrle agency plannrng rells, P&D Department

| merged areas secretarrat is concerned, they were planrrmg cadre employees,

hence they were ad]usted in-the relevant cadre of the provrrrcral govemment that

after merger of erstwhrle FATA wrth the Provrnce, the Frnance Department vrde
' ATT STED
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order dated 21-11- 2019 and 11 Oo ZOLO created posts in. the admlnlstratrve

cepartments in pursuance of requesc of establlshment departmenl whlch were

not meant for blue eyed persons as is alleged in the appeal that lhe appellants

has been treated in accordance with law, hcnce their appeals bernq devord of

meérit may be dlsmrssed. .

- Q5. We have heard learned counsel- for the parties and have perused the

_record.

1

I

6. Before ernbarklng upon the issue in hand it would be appropnate to
explain the backoround of the case. Record reveals that in 2003, the federal

oovernrnent created 157 regular posts for the erstwhile FATA becrecamt against

‘Wl’llCl’l 117 employees lncludmg the appcllants were appomted on contract basis in

o
’.f

2004 after fUlﬂ ling all the codal formalltlcs Contract of such ‘employees was

e

f"lenewed frorn time to time by issuing office. orders and to thrs erfec the final

extensron was accorded for a further period of one year wth erfect from 03- 12-
2009 In the. meanwhrle the federal government decrded and lSSLlc.d lnstructrons
dated 29 08- 2008 that all those employees worklng on contrdct agalnst the posts
from BPS-1 to 15" shall be regulanzed and decision of cabmet would be appllcable

to contract emplovees worklng in ex-FATA ‘Secrétariat through oAFRON Division

for regulanzatlon of contract appointments in respect’ of contract ernployees
‘vvorkrng in . FATA In pursuance of the dlrectlves, the appellants submitted

appllcatlons for regulanzatlon of therr apporntments as per cabrnet decisicn, but

, such employees were not regulaneed under the pleas that vrde nonflcatlon dated

~ dated 29108-2008.

21-10- 2008 and in terms of the fentrally admrnlstered tnbal areas (employees

status order 1972 Presrdent Oder No 1’ of 1972), the employeec working in

:FATA shall from the appomted day, be the employecu of the provmcral

government on deputatron to the Federal Government Wll:hout deputatlon

allowance, hence they are not entrtled to be regulanzed unc‘er the policy decision

s h e
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07.  In 2009, the provincial governmen't' promulgated, regularizal:lon of service

, Act 2009 and in pursuance, the appellants approached the additional chief

L _secr etory ex-FATA for regularrzatnon of thelr services accorelngly, but no action ,

was taken on their requests hence the appellants filed writ netltron No 969/2010

for regulanzatron of their servnces, which was: allowed vide judgment .dated 30-11-

2011 and services of the a.ppellants were regularlzed under the regularlzatlon Act,

. 2009, agalns't which the respondents filed civil appeal Nc I29 P/2013 and the

Supreme Court remanded the case to the High Court Peshawar wrl_.h clrrectr.on to
re- examlne the case and the Writ Petltron No 969/2010 shall be deemed to be

pendlng A three member bench of the Peshawar ngh Court ' decided the issue

vide Judgment dated 07-11-2013 in WP No 969/2010 and servrces of the
/

apoellants were regularlzed and the respondents were given three months time to

‘..r
e

\ ' .
U )l\/p”’repare servrce structure so.as to rogulate thelr permanent employment in ex-

" FATA Secretarlat vis-a-vis their emoluments promotlons, retlremerlt benefits and
lnter-se-senlorlty with further directions to create a task rorce to achleve the
objectives hrghlrghted above. The pondents however delayed -their
regularizatlon, he’nce they ﬂled coc No 178 P/2014 anc in cc mpllance the
respondents submltted order dated 13 06-2014, whernby sewrces of the

appellants were regularlzed vide order dated 13-06- 2014 wrlh effect from 01-07-

~ 2008 as well as a task force committee had been COI’l:tltUl‘.Ed by Ex-FATA |

Secretarrat vrde order dated 14- 10 2014 for. preparatron of service structure of

such employees and sought tlme for preparatmn of service lules The appellants
.aoaln flled CM No. 182-P/2016 with IR in COC No 178 P/2014 in WP No
' C)69/2010 where the learned Addltlonal Advocate General alongwith departmental

representatlve produced letter dated 28 10 2016, whereby 'servica rules for the’

secretarlat cadre employees of Ex-FATA Secretarrat had been shown to be

formulated and had been sent to secretary SAFRAN" for ap 'l’UVJl hence vide

' Juddment dated’. 08-09- 2016 Secretary SAFRAN was dll\..CtEd 1o finalize the

matter wnthrn one month but the respondents rnstead Qr domg the needful,
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declared ail the 117 empldyees including the appellants' as surplus vide order

dated 25 06- 2019 agalnst ‘which the appellants filed Writ Petltlon No. 3704-

~ P/2019 for declaring the. |mpugned order as set asrde and retarnlng the appellants

in the Civil Secretarlat of establlshment and admlnlstratlon department havrng the

. srmllar cadre of post of the rest of the crvrl secretarlat employees

+ o

-08. Durlng the course of heanng, the respondents produced coples of

notlﬂcatrons dated 19-07- 2019 and 22- 07 2019 that such employees had been
adjusted/absorbed in various departments The ngh Court, vrde Judgment dated

05-12- 2019 observed that after thelr absorptron now they aie regular employees

of the provrncral government and would be treated as such. for all intent and
-~

purpos’ecm(udmg thelr seniority and 'so far as their other gnevance regarding

e :
\/J N\—th?:lr retentlon in civil_secretariat is concerned being civil servants, it would

“involve deeper apprecratlon of the -vires of the pollcy, Wthh have not been
lmpugned in the wnt ‘petition and in case the appellants stlll feel aggneved
regarding-any matter that could not be legally wrthln the framewom of the said
policy, they would be legally bound by. the terms and conditions of service and-in
view of bar contalned in Article 212 o the Constitution,: thls court could not

embark upon to entertaln the same. Needless to mentlon a_n.d' we expect that

| Keeplng in view the ratio as contalned in the judgment tltled Tl'<ka Khan and

others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332), the seniotity

. .would be determlned accordrngly, hence the petntlon was derlared as infructuous
and was,'dismissed- as such. Against the judgment of ngh l;our_t, the appzllants

filed CPLA No. 881/2020 in the Supreme Court of Pakistan, ‘which was disposed of

vrde ]udgment dated 04-08-2020 on. the terms that the petitioners should’
approach the servrce tnbunal as the issue belng terms and condltlon of their
'serwce, does- fall within the ]ul’lSdlCUCl'l of service tribunal, hence the appellant

filed the instant service appeal. ‘
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09. Maln concern of the appellants in the mstant service appeal is that in the

ﬁrst place declanng them surplus is lllegal as they were servmg agalnst regular
posts in admlnlstratron department EA'FATA hence their servlces were requlred
to be transferred to Establlshment & Admln.stratlon Depar‘ment of the plovmcual

c_,overnment llke other departments of Ex- FATA were merged in thelr respective

,' department. Their second stance is that by decl-anng; them .surp,,,lus and their

subsequent adjp‘stment in directorates affected them in monitory terms as well as
their seniority/pro,motlon also affected being placed at the bettom of the seniority

line.

10, In view ol‘ the foregoing explanation, in the first' place, it -would be

approp@e/tf count the dlscnmlnatory behav;ors of the respondents with the:

] \\’\’ app/llants due to which the appcllants spent almost twelve: years in protracted
N

llthatlon nght from 2008 tlll date. The appellants were appomtecl on contract

basis atter fulﬂlllng all.the codal formalities by FATA Secretanat, admlnlstratlon

‘wing but thelr services were not regularized, whereas similarly appomted persons

by the same ofﬁce- wlth‘ the samie terms and conditions vide a_ppolntments orders

dated 08-10-2004, were regularized vide order dated 04-04-2009. Similarly a

batch of another 23 persons appointed on contract -were regularized vide order -

dated 04-09'-200‘9 and still a batch of another 28 persons were reqularized vide

order dated 17-03-2009; hence the appellants were dlscnmlnuted in regulanzatlon

- of their seerces wnthout any valld reason. In order to regulan_e thelI services, the
A appellants repeatedly requested the respondents to consndur them at par with

those, who were regulanzed and . finally they submltted appllcatlons ror‘

lmplementatlon of the decision dated 29 08-2008 of the rederal government,

where by all those employees working in FATA on .contract were ordered to be

| regularized, but their requestsAWere declined under the plea that by virtue of

pr'esidential order as discussed above,- they “are employees' of  provincial

government and only on deputation to FATA but without deputatlon allowance,
ATTESTED




:hence they cannot. be'regul'arized, the fact however remain that they were not
- e'nployee of provincial governmenl and were appointed by admlnlstratlon
department of Ex-FATA Secretar'at, but due to malaﬁde of the respondents, they
. were rep atedly refused reqularlzatlon whlch hoWever was not warranted.ln the
.meanwhlle, the plovmcral government promulgated Regulanzatlon Act 2009 by
| virtue of which all the contract employees were regularrzed but the appellant
were_agaln refused *egularlzatlon but wrth no plau51ble reason hence they were
again dlscrlminated and compelling them to file ert Pet'thl‘l v.!n peshawar High
Court, Wthh was allowed vide ]urlgment dated 30 11-2011 wrthout any debate,

as the respondnnts had alrcady derlared them as provincial ¢ °mployees and there

was. no; reason whatsoever to refuse such regularlzatlon but the respondent’

. instead of their reg'ularlzatlon, filed CPLA in the Supreme Court of Paklstan
agalnst sueht” de@on, which again was.an act of dlscrlmlnatlon and malafide,
\/\) b}'\l‘—'/ where the respondents had taken a ples that the nghj .Courtf- had allowed
regularization under ‘the regularlvatlon Act, 2009 but did not : discuss their

regularization under the pOllcy of Federal. Government lald down ln the olﬂce

memorandum issued by the cabinet secretary on 29 08- 7008 dlrectlng the

lcgulanzatlon or uervrces of contractual employees worklng in FATA,. hence the °

Supreme Court ‘remanided thelr case to High Court to examlne this aspect as well
A three member bench of ngh Court heard the argumentr where the
~‘ respondents took a U turn and agreed to the pornr that *he'ap,pellants had been

' dlSCl‘lmll‘laLed and they will be reguiarized but sought tlrne for creatlon of posts

and to draw service structure for thece and other employees to regulate thelr.

permanent employment The three memoer bench of the l-llgh Court had tal\en a
serious view of the unessentral technlcalltles to block the way of the ‘appeliants,
who 00 are entltled to the same relref and advrsed the: respondents that the

petltloners are sufferlng and are in trouble besrdes mental agony, hence such

regularlzatron was allowed on the basrs of Federal Government decrsron dated 29- .

08~ -2008 and the appellants were declaled as civil. servants of the FATA
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becretarlat and not of the provincial government In a mannel, the appellants
were wrongly refused thelr nght of regularlzatlon under the Federal Government
Policy, whlch was conceded by the respondents before three members bench,

but the appellants suffered for years for 3 srngle wrong rofusal of the

~  respondents, who put the matter on the back burner. and on the ground of sheer

\,l W

technicalities thwarted the process despite the repeated dlrectlon of 'the federal
government as well as of the judgment of the courts. Finally, Services of the

apoellanls were very unwnlllngly regularlzed in 2014 with effect from 2008 and

“that too after contempt of court proceedmgs Judgment of the lhree member
bench lS very clear and by vnrtue of 'such judgment, the respondents were

_ requrrerl to regulanze them in the first place and to, own tr..em as their own

employees lﬁrn/e/oa the strength of establlshment and admlmstratlon department

oyA/Secretanat but step motherly behavior of the respondents continued’

: unabated as nelther posts were created for. them nor servrtc rulea were framed

for them as were commltted by the respondents before the l-llgh Court and sucll V

commltments aré part of the ]uogment clated 07-11- 201'2 of Pashawar High

Court. In the wake of ASth Constltutlonal amendments and t,pon merger of FATA

Secretarlat into Provincial Secretar.at all the departments alongwlth staff were

‘merged into provrncral departments Placed on record i$ notification dated 08-01-

3 '2019 where P&D Department of FATA Secretanat was handed over to provincial

- P&D Department and law & order department merged lnto Home Department
V|de notlﬁcatlon dated 16-01-2019, Flnance department merged into provincial

Finance department vrde notlﬂcatlon dated 24-01- 2019 educatlnn department

vide order dated 24- 01 -2019 and slm.lorly ali. other department jike Zakat & Usher
Department Populatlon Welfare Department, Industnes, l'echnlcal Education,
sinerals, Road & Infrastrurture Agnculture, l‘orests Irngatlnn Spoxts, FDMA and

others were merged into respective Provrncral Departmentf but the appellants

| :

" being employees of the admlnlstratlon department of ex- FATA were not merged

'lnto Provincial Establlshment & Admlnlstratlon Department rather they were

o8 | ‘ESTI" D
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declared surplus, which was dlscnmlnatoryvand based on mala lde, as. there was
_no reason for declarlng ‘the appellants as surplus, as tOtul strength of FATA
Secretarlat from BPS-1 to 21 were. 56983 of the cxvrl admlnlstratlon against which
‘,employees of'-provmcnal government defunct FATA DC, employees appointed by
FATA Secretanat llne dlrectorates and autonomous bodies etc were mclucled
amongst W|‘llCh the number of 117 employees including 1 “he appellants were
granted amount of Rs. 25505.00 mllllon for smooth transrt,on of the employees
as well as departments G provmcnal departments and to this effect a summery

was submltted by the provmcral government to the Federal Govelnment which

Was accepted and vide notlflcatlon dated 09 04-2019, provincial government was

‘- asked to ensure payment of salaries. and other obllgatory expenses, ll'lClUdll’lg'

termlnal beneﬂts as well of the employees agalnst the regular sanctioned 56983

/
posts of the” admlnlstratlve departments/attacned dlrectorates/fleld formatlons of

\ \/)W\—/erstwhlle FATA whlch shows that the appellants were also worklng against

sanctioned posts and they were requlred to be smooth‘v merged with the

establlshment and admmlstratlon depaltment of provrncral government but to

their utter dlsmay, they were declared as surplus lnsplte nf the fact that they '

were posted agalnst sanctloned posts and declaring them surplus was no more
'than rnalaflde of the respondents Another dlscrlmlnatory behawor of the
i respondents can be seen, when a total of 235 posts were created vide order
dated 11-06-2020 in admlnlstratlve departments i.e. -Flnance, home, Local
G overnment Health, Envrronment Informatlon, Agriculture, Irngatlon, Mlneral
and Education Departments for ad]ustment of the staff of the respective
departments of'ex-FATA but here agaln the appellants were dlscnrnlnated and no
post Was created for them in Establlshment & Admlnlstratlon Department and

they were declared surplus and later on.were’ ad]usted in various directorates,

k whlch was’ detrlmental to their nghts in terms of monetary be.neflts, as the

, allowances admlssrble to them in their new places of aclJust'nent were less than

the one admlss’lble in civil secretanat Moreover their seniciity was also affected
_ . . A \Eu.;‘ff\)
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as they were placed at the bottorn of seniority and thelr promotlons, as the

é;appellant appornted as Assistant is still worklng as Assrstant ln )022 are the
« factors, whrch cahnot be rgnor ed and, whlch shows that rnJustlce has been done to

the appellants Needless to mentlon that the respondents, falled to apprecnate that

the Surplus Pool Pollcy-2001 dld not apply to the appellants since the same was

speclﬂcalry mad-e and meant for dealing with. the transition ot dlstrrct system and

resultant re- structurlng of governmental offices Under the devolutron of powers

from provincial to local governments as such,. the appellanls 'service in erstwhlle

FATA Secretanat (now merged area secretarlat) had no nex us whatsoeve with -

‘the same, 'as nerther any department was abollshed nor any post hence the
surplus/oel/ollcy applied on them was totally rllegal Moreoyer the concerned
\/J\Vle{ fned counsel for the appellant.-. had added to therr miseries by contestlng their
 cases in wrong forums and to this effect the supreme court of Pakistan in their

case in civil petltron No 881/2020 had also notlced that the petltroners being

pursurng their remedy befdre the wrong “forum, had wasted much of thelr time

. and the servrce Trlbunal shall justly and sympathetlcally consrder the questlon of -

delay in accordance with law To thlC effect we , feel that the c.elay occurred due to

wastage of time before wrong forums but the appellants contlnuously contested

" their case without any break for getting justice. We feel” that their case was

’ already .sponed by the respondents due 1O sheer technicalltles and without

touchrng ment of the case. The apex court-is very clear on the polnt of limitation
that cases should be . consrdered on ment and- mere technlcalltres including |
limitation shall not debar the‘appellants from the rights accrued to them. In the
instant case, the appellants has a strong case on merlt hence we are inclined to

condone the delay occurred due to the reason mentloned above.

,'11. We are of the consldered opinion that the appellants has not ‘heen treated

Ain accordance with law,. as they were employees of admlnlstratron department of

the ex FATA and such stance was accepted by the respondents in their comment

Pﬂahn‘ ¥ }/




. o ’ 13

submitted to the ngh Court'and the Hloh-Court vide judgment dated 07-11-2013

‘ declared them c1vrl servants .and employees of admlnlstratlon department of ex-
O

A

FATA. Secretarlat and regularized their. services agalnst sanctloned posts, desplte
they were declared surplLs They were dlscrlmlnated by not transferring their
servrces to the establlshment and admlnlstratlon department of provrncral '
gover.nment on the analogy of,other employees transferred to- their respective
departments in provmcral government and‘in.case of non--a‘vailablllty of post,
Flnance department was requrred to create posts in Establlshment &
_Admlnlstratlon Department on the analogy of creatlon of posts in other
_ Admmlstratlve Departments as the Federal Government had granted amount of
Rs 255))5/rﬁllllon for a total strength of 56983 posts including the posts of the
\/} Al\/\—/ appellants and’ declarmg them surplus was unlawful and based on malaﬂde and
on thlS score alone the lmpugned order is liable to be set aside.. The correct
course ‘would have been to create the same number of vacancies in their
| respectlve department i.e. Establlshment & Admlnlstratlve Department and to
| post them in thelr own department and leueS of their senlorlty/promotlon was

requ1red to be settled in accordance wrth the prevailing law.and rule.

12, We have observed that grave anustlce has ‘been meted out to the
- aopellants in the sense that after contestlng for longer for thelr regularlzatlon and
flnally after getting regularlzed they - were il depnved of the service
structure/rules and creatlon of posts desplte the repeated dll‘eCthl’lS of the three
member bench of Peshawar ngh Court in ltS Judgment dated 07 11 2013 passed
in Writ Petition No. 969/2010 The same directions has still not been lmplemented
and the matter was made worse when |mpugned order of placrng them in surplus
: pool was passed, whlch directly affected their *seniority ano the future career of
| the appellants after puttln.g,in 18 years of SeerCe and half_ of their service has

- already beer wasted in ‘lltigation.

iy tiarand
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o connected servrce appeals are accepted The lmpugned order dated 25 06 2019 IS'T-'--‘ .

set asnde wrth dlrectlon to the respondents to adJust the appellants ln their

respectrve department |e Establlshment & Admmlstratlon Department Khyber"
.Pakhtunkhwa agamst their- respectlve posts and ln case of non avarlablllty of'_- |
" posts, the same shall be created for the appellants on. the same manner as were' o

created for other Admrnnstratrve Departments vrde Flnance Department SR

R notlf"catlon dated 11- 06 2020 Upon thelr adJustrnent in- thelr reSpectlve

department they are held entltled to aII consequentlal benef‘ ts. The |ssue of their

senlonty/promotron shall be dealt wrth in accordance "with the provrsuons

) contalned in Civil - Servant Act 1973 and Khyber Pakhtunkhwa Government

i

-Sen/ants (Appomtment Promotron & Transfer) Rules 1989 pamcularly Sectlon-i '

17(3) of Khyber Pakhtunkhwa Government Servants (Appomtment Promotlon &

~.“Transfer) Rules 1989 Needless to mentlon and Is. expected that in view. of the '
- ratio as contalned |n the judgment trtled T'kka Khan and other=. Vs Syed Muzafar_ N

Hussaln Shah and others (2018 SCMR 332), the senlorlty would be determlned

accordlngly Partles are Ieft to bear therr own costs. Flle be consrgned to record

room.

- ANNOUNCED

14.~01.2022_,

(ATIQ-UR-REHMAN 'WAZIR)
'MEMBER(E)
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Service Appeal No)ggg /2020

{

VERSUS

2) Government of Khyber Pakhtunkhwa
Secretary, Finance Deporfmen’r at civil Secretariat

Peshawar.

T lels $ 8%yl *B’H‘WE‘

Service 1y iy

‘1/04&‘
el =Y o0

Zubair Shah, Naib Qasid(BPS-02) ( Still in Surplus Pool)
at Office of Deputy Commissioner Khyber, (not

adjusted yet) ....Appellant

1) Government of Khyber Pakhtunkhwa through its chief
Secretary at Civil Secretariat Peshawar.

through

...Respondents

APPEAL U/S 4 OF THE KHYBER

PAKHTUNKHWA  SERVICE TRIBUNAL

ACT, 1974,( AS PER THE ORDER DATED

04-08-2020 OF THE AUGUST SUPREME
COURT OF PAKISTAN) AGAINST THE
UNJUSTIFIABLE ~ AND IMPUGNED
NOTIFICATION NO.SO(O&M)/E&AD/3-
18/2019 DATED 25-06-2019, WHEREBY
THE APPELLANT HAS BEEN PLACED
SURPLUS AS PER THE SURPLUS POOL
POLICY AND LATER ON DURING THE

Khy bu et

¢¢che Tnbun ul

Peshaviar




Butt, Additional Advocate General for respondents present. A n

heard and record perused.

~

Vide our detailed judgment of today, passed in service appeal

| bearing No. 1227/2020 titled Hanif-Ur-Rehman Versus Government of

Khyber Pakhtunkhwa through its Chief Secretary at Civil Secretariat
Peshawar and others”,' the instant service appeal is accepted. The

impugned order*datéd 25-06-2019 is set aside with direction to the

respondents to adjust the appellant in his respective department i.e.

Establishment & Administration Department Khyber Pakhfunkhwa against
his respective posts and in case of non-availability of posts, the same be
created for the appellant on the.same manner, as were created for other
Administrative Departments vide Finance Department notification dated
11-06-2020. Upon hié adjustment in his respective department., the
appellant is held entitled to all consequential benefits. The issue of his
seniority/promotion shall be dealt with in accordance with the provisions
contained in Civil Servant Act, 1973 and Khyber Pakhtunkhwa Government
Servants (Appointment, vPromotion & Transfér) Rules, 1989, particularly
Section-17(3) of Khyber Pakhtunkhwa Government Servants (Appointment
Promotion & Transferj Rules, 1989. Needless to mention and is expected
that in view of the ratio as contained in the judgment titled Tikka Khan
and others Vs Syedl Muzafar Hussain Shah and others (2018 SCMR 332),
the seniority would be determined accordingly. Parties are left to bear

their own costs. File be consigned to record room.

ANNOUNCED

14.01.2022
(AHMA%ﬁé%LTAN TAREKN

var éﬁﬂl@ :UR-REHMAN WAZIR)

CHAIRMAN o ied DY MEMBER (E)
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VAKALAT NAMA

NO. /2021
INTHE corToF K J@LWZ& E/M /Q%M

W Qﬂ% ‘ __(Appellant)

(Petitioner)
(Plaintiff)
VERSUS
M ﬁm 46 0%/&9 (Respondent)
/4 ' V (Defendant)

Do hereby " appoint and constitute Taimur Ali Khan, Advocate High Court
Peshawar, to appear, plead, act, compromise, withdraw or refer to arbitration for
me/us as my/our Counsel/Advocate in the above noted matter, without any liability for
his default and with the authority to engage/appoint any other Advocate/Counsel on
my/our costs. ‘

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the above noted matter.
The Advocate/Counsel is also at liberty to leave my/our case at any stage of the

proceedings, if his any fee left unpaid or is outstanding against me/us. .
acg)"/;/l“/

Dated 12021 2ubAiy SHAM

(CLIENT)

Advocate High Court
BC-10-4240

CNIC: 17101-7395544-5

Cell No. 0333-9390916

OFFICE: .

- Room # FR-8, 4™ Floor,
Bilour Plaza, Peshawar,
Cantt: Peshawar



