26" July, 2022 Petitioner alongwith his ceunsel present. MY,
Muhammad Adecl Butt, Addl: AG for respondents

present.

Implementation report not submitted. Learncd AAG

" has assured that he will coordinate with the respondents to

o . . - .
RO get the judgment implemented and submit implementation
i B ° oF
(‘:"‘:’f /’ﬁ? Qﬂ\\q;} (> i e vl date aQtf -1 it 1o - T ~ &)
ENES wE report on the next date. Last opportunity granted. To come
~eEY ,
ol up for implementation report on 27.09.2022 before S.13.

(Kalim Arshad Khan)
Chairman
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Order or other proceedings with signature of judge
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22.04.2022
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ne, 2022
Addl:

implel

on 27|

The execution petition of Mr. Farooq Khan submitted today by
Mr. Taimur Ali Khan Advocate may be entered§n the relevant register and put
up to the Court for proper order please.

&>

REGISTRAR

This execution petition be put up before to Single Bench at Peshawar on

)-’ 6" 202 Qriginal file be requisitioned. Notices to the parties be

also issued for the date fixed.

CHAIRMAN

None for the petitioner present. Kabirullah Khattak,

AG for respondents present.

Notices be issued to the respondents for submission of
mentation report. To come up for implementation report

07.2022 before S.B. Original file be also reduisitioned.

(Kalim A%\d Khan)

Chairman
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

Execution Petition No, -8 /2022
In Service Appeal No.1229/2020

Farooq Khan, Assistant (BPS-16),
Directorate of Higher Education, Khyber Pakhtunkhwa.

PETITIONER

VERSUS

1. Government of Khyber Pakhtunkhwa through its Chief Secretary at
Civil Secretariat Peshawar.

2. Government of Khyber Pakhtunkhwa through Secretary Finance
Department at Civil Secretariat Peshawar.

RESPONDENTS

-------------------

EXECUTION PETITION FOR DIRECTING THE
RESPONDENTS TO IMPLEMENT THE
JUDGMENT DATED 14.01.2022 OF THIS
HONOURABLE TRIBUNAL IN LETTER AND
SPIRIT.

-----------------

RESPECTFULLY SHEWETH:
1. That the petitioner has filed service appeal No.1229/2020 in the

Honourable Tribunal against the notification dated 25.06.2019,
whereby the petitioner has been placed in surplus pool. Accordingly
the petitioner prayed that the impugned notification dated 25.06.2019
of the respondents may kindly be set aside being illegal unlawful
against the surplus policy of 2001 as the petitioner does not fall under
the surplus policy) and the petitioner may kindly be retained/adjusted
against the Secretariat Cadre born at the strength of Establishment
Department of Civil Secretariat and the seniority/promotion may also
be given to the petitioner since the inception of the employment in the
Government Department with retrospective back benefits as per the
judgment titled Tikka Khan & others VS Syed Muzafar Hussain Shah




vy

& other (2018 SCMR 332) as well as in the light of the larger Bench
of Honourable Peshawar High Court Peshawar in W.P 969/2010 vide
judgment dated 07.11.2013 in the favour of the petitioner.

. The said appeal was heard by this Honourable Service Tribunal on

14.01.2022. The Honourable Service Tribunal accepted the appeal.
The impugned notification dated 25.06.2019 was set aside with the
direction to the respondents to adjust the petitioner in his respective
department i.e Establishment & Administration Department Khyber
Pakhtunkhwa against his respective post and in case of non
availability of post, the same shall be created for the petitioner on the
same manner as were created for other Administrative Departments
vide Finance Department notification dated 11.06.2020. upon his
adjustment in his respective department, he is held entitled to all
consequential benefits. The issue of his seniority/promotion shall be
dealt with in accordance with the provisions contained in Civil servant
Act, 1973 and Khyber Pakhtunkhwa Government Servants
(appointment, Promotion & Transfer) Rules 1989, particularly section
17 (3) of Khyber Pakhtunkhwa Government Servants (appointment,
Promotion & Transfer) Rules 1989 and in the view of the ratio as
contained in the judgment titled Tikka Kahn & others VS Syed
Muzafar Hussain Shah and others (2018 SCMR 332), the seniority
would be determined accordingly. (Copy of judgment dated
14.01.2022 is attached as Annexure-A)

. That the Honourable Tribunal gave its judgment dated 14.01.2022,

but after the lapse of about three months, the respondents did not
implement the judgment dated 14.01.2022 of this Honourable
Tribunal.

. That in-action and not fulfilling formal requirements by the

respondents after passing the judgment of this Honourable Service
Tribunal, is totally illegal amount to disobedience and Contempt of
Court.

. That the judgment is still in the field and has not been suspended or

set aside by the Supreme Court of Pakistan, therefore, the department
is legally bound to obey the judgment dated 14.01.2022 of this
Honourable Service Tribunal in letter and spirit.

. That the petitioner has having no other remedy except to file this

execution petition for implementation of judgment dated 14.01.2022
of this Honourable Tribunal.



It is, therefore, most humbly prayed that the respondents may
kindly be directed to implement the judgment dated 14.01.2022 of this
Honourable Service Tribunal in letter and spirit. Any other remedy,
which this august Service Tribunal deems fit and appropriate that,
may also be awarded in favour of petitioner.

CARD GXHAP

PETITIONER
Farooq

THROUGH:
(TAI ALI KHAN)
ADVOCATE HIGH COURT

AFFIDAVIT
It is affirmed and declared that the contents of the execution petition are true
and correct to the best of my knowledge and belief, | ﬁ 2 0 éz ; ¢ ﬁ /QN

DEPONENT




o BEFORE THE K KHYBER PAKHTUNKHWA SERVICE}‘;‘
. e PESHAWAR B

 Service Appedl N‘Ofgz? : /2020

‘.

Hanif Ur Rehman, - Assitant (BPS]é) Direciordte of
Prosécu’non KhyberPakh’runkhwo o

..Appellan

- VERSUS

1) Govemmen’r of Khyber Pokhtunkhwc ’rhrough its ch|ef
Secre’fory at CIVIJ Secretariat Peshowor _

| 2) Govemmen’r of Khyber PokhTunkhWo through |
o - Secretary, . Flnance Department at civil Secretariat
' | Peshowor :

....Respondents

APPEAL U/S 4 OF THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL
4% © ACT, 1974, AS PER THE ORDER DATED
04-08-2020 OF THE AUGUST SUPREME
COURT OF PAKISTAN) AGAINST .THE
UNJUSTIFIABLE - AND IMPUGNED
 NOTIFICATION NO.SO(O&M)/E&AD/3-
18/2019, DATED 25-06-2019, WHEREBY
IHE APPELLANT HAS BEEN PLACED
SURPLUS AS PER THE SURPLUS POOL -
POLICY AND LATER ON DURING THE

& 1l\h'ln! hwip
‘*u\r(c Trilvirnan
i : . EEEAL LTERS SCRTprg



Se’rvicaAppeai No. 1227/2020

Date of Institution ... . 21.09.2020
. Date or‘ Decision .. 14.01.2022

g Hanlf 'Ur Rehrnan, Asolstant (BPS -16), Dtrectorate of Prosecuticn Khyber

Pakht unkhwa ' 4 tAppeHant)
VERSUS

. Govemmpnt of Khyter Pakhtunkhwa through its Chief Se‘crt,tarv at CV||

Secretariat Peshawar and others. e {Respondents)

Syed Ya

hya Zahid Glllam Taimur hatder Khan , I

Ali Gohar Durrani, 4 . ’
Advocates : o For Appellants

Pv’iuh‘ammad Adesl Butt,

ah’l”

Additional Advocate General ' o For_raapondents
- AHMAD SULTAN TAREEN .. . CHAIRMAN
ATIQ-UR-REHMAN WAZIR MEMBER (EXLCUTIVE)
' : /j/ T aeeaaa ———————m———— em——————
A JUDGMENT A
ATIQ UR-REHMAN WAZIR MFMBER (E):- ?I’hié-singlejudgment

dispose of the mstant service a"JpeaI as well as the ioilnvwnq connected

sarvice appeals as common questlon of law. and facts are sn\ olved \herem -

. 1230/2020 titled Muhammad Amjid Ayaz

1228/2020 titied Zubair Shah

‘ 229/2070 titled. Farooq Khan

3 1231/202@ titled Qaiser Khan

1232/2070 tltled Ashiq Hussam

. 1233/2020 titled Shoukat Khan ‘

1244/2020 titled Haseeb Zeb : W’ .

'»'wra\bu o Ta PN
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e th.ﬂxswur



¥

8. 1245/2020 titled Muhammad Zair Shah -

9. 111252020 titled Zahid Khan

-:g»f?) ' . . . ) . . f‘

10.11126/2020 titled Touseef Iqbal

02.  Brief fcets of the case are that the appellant Was lnltlally aerOlnted as
- Assmtant (BPS 11) on contract basis ln fax- FATA Secretariat vrde order dated 01-
12- 2004 His servrres were reqularized by the order of Peshawal High Court vide -
ludgment dated 07 11- 2013 Wlth effect from 01 07-2008 .in compllance with
- cabinet decnsmn dated 29 08- 2008 Regulariz atlon of the appellant was delayed
- by the respondents fOl qulte longer and in the meanwhlle, |n the '-wake of merger
of Ex- FATA Wlth the Province," the appellant alongwrth others were declared
surplus vide order dated 25 06 2016. Feellng aggrleved the appellant alongwnth

others: filed Wl’lt/petltlon No 3704 P/.4019 in Peshawar High Cpurt but in the

P

e

: meanwhrle “the appellant alongwith OthElb were adJusted in various dnoctorates,
hence the ngh Court vrde ]udgment dat ted 05 12- 2019 declared the petition as
| infructuous, Wthh was challenged by the appellants in the supreme court ofl
Paklstan and the supreme ‘court remanded . thelr case to this T lbunal vide order
dated 04-08-2020- in CP No. 881/2020 PrayerC of the apoeunt‘ are that the
lmpuqned order dated 25 06-2019 may be set aside and tha appellants may be
retalned/adjusted agalnst the secretariat cadre: borne th the srrength of
Establrshment & Admmnstratlon Department of - ClVll .:ecretanat Sirnilarly
senlorlty/promotlon may also. be glven to the appellants smce the inception of
their employment in the government department with - baek beneﬂts as per
1udgment titled Tikka Khan & others Vs Syed Muzafar Hlusaln Shah & others

. (2018 SCMR 332) as well as in the light of Judgment of larger bencn of hlgh court

in ert' Petition No; 696/2010 dated 07-11-2013.

03.. Learned counsel for the appellants has contended th_at the appellants has
not been treated in ac'cordance with 'l'avv hence their rights secured under the

Constltutlon has badly been vlolated that the |mpugned order has not been

I"ul\hiul hiwa
ervice Frivronat
Wi by vy 340



passed in accordance with law, therefore is not tenable and liable to be set aside;

that the appellants were appornted in Ex FATA Secretariat on contract basis vide
i

order dated 01- 12- 2004 and in comphance with Federal Government declsion

dated 265- 08 2008 ard in pursuance of Judgment of Peshawar ngh Court dated

- 07-11-2013, thelr servrces were regularlzed with effect from 01~ 07 2008 and the

appellants were placed at the strength of Admlnlstratron Department of Ex-FATA

Secretarrat that the appellants were drscrlmlnated to the effect that they were

B placed ll'l surplus pool vide order datec‘ 25- 06 2019 whereas servlces of similarly

| merged/erstwhlle FATA- Secretanat departments but unfortunately desplte having

\ | M\

. placed employees of all the departments were transferrec.,to thelr respective

departments in Provmcral Government that placlng the appcl.ants in surplus pool
was not only lllegal but contrary to the surplus pool pollc\, as lhe appellants

never opted to/be placed in surplus pool as pcr section-5 (a; of the Surplus Pool
/

: Poﬁeyfof 2001 as amended' in 2006 as well as the unwrllrngness‘ of the appellants

ls also clear from the respondents letter-dated 22-03-2019; that by-doing so, the

mature service of almost ﬂfteen years may sporl and go in vxast t‘fhat the illegal

" and unLoward act of the respondents is also evrdent from the notrl'"catlon dated

08-0172019, where the erstwhile FATA Secretarlat departments and directorates
have beén shifted and placed under. the admlnlstratlve control of Khyber
Pakhtunkhwa GoVernment Departmen_ts, whera@as the appellants were declared

surplus; that billion oer‘ipees have heen. granted by the Federal Government for

same cadre.of posts at crvrl secretarrat the respondents have carrled out the

unJustlﬂable, lllegal and unlawful impugned order dated 25- Ob-2019 which l.: not

. only the vrolatlon of the Apex Court Judgment but the same wrll also violate the
fundamental rlghts of the appellants being enshrlned in- the Constitution of

Paklstan will serlously affect the promotlon/senlonty of the appellants that

dis crlmlnatory approach of the respondents is evident from the notlﬁcatron dated
22-03- 2019 whereby other employees of Ex- FATA were not praced in surplus

pool but Ex- FATA Plannlng Cell of P&D was placed and merged mto Provincial

K SN ‘HNE_’R‘.'
mhybor o t_‘.l.\”ﬁ nkh:va



PuLD Department that de(_lanng the appellants surpluL ann subsequently their
ad]ustment in vanous departments/dlrectorates are |llegal which however were
reqtnred to ‘be placed at the strength of Estabhshment & ’delnlstratlon
.ldepartment that as per Judgment of the ngh Court, senlonty/promotlons of the
appellants are. requrred to be dealt Wltl‘l in accordance W|th the ]udgment titled
T|l<,<a Khan Vs Syed Muzafar (2018 SCMR 332), but the respondents deliberately
and w1th malafide declared them surplus, Wthh is detnmental 1o the xnterests of
- the appellants |n terms of monlto.y loss as well as senlonty/promotlon hence

interference of this trubunal would be warranted in case of the appel.ants

04.'. Learned Additional Advocate General for the responr‘ents has contended
that the appellants has been treated at par with the law ln voaue i.e. under
‘sectlon ,lrl/(’/()/of the ClVI\ Servant Act, 19/3 and the surpms pool oollcy of the
\\/j \l\l\* provnnc1al government framed thereunder, that proviso under Para -6 of the
‘ surplus pool pollcy states that in case “the ofhcer/ofﬂc'als decllnec to be
adjusted/absorbed in the above manner in. accordance W|th the pnonty fixed as
per his SCﬂlDrlty in the lntegrated list, he shall loose the facrllt\//nght of
ad)ustment/absorptlon and- would be requnred ‘to opt for pre mature retirement
from qovernment service provrded ‘that. if he doeC not lfulﬁll the requrslte
quallfylng service for pre -mature retlrement he’ may be compulsory retired from
service by the competent authonty, however in the instant case .no affidavit is |
fOlthCOl‘lllng to the effect that the appellant refused to be absorbecl/ad;usted
‘.under the surplus pool pohcy of the government that the appellants were
lmnlstenal staff “of ex-FATA SeClEtol‘lat therefore they were treated under
sectlon 11(a) of the Civil Servant Act 1973; that so far as the lssue of inclusion of
posts in BPS 17 and above ‘of erstwhlle agency plannlng \alls P&D Department
merged areas secretanat is concerned, they were plannmg cadre employees,
hence they were adJusted in.the relevant cadre of the provmclal government; that

after merger of erstwhlle FATA wrth the Province, the Flnance Department Vlde

was b aw e
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order dated 21- 11 2019 and 11 Ob 2040 created posts in the admlnlstratlve
departments-in pursuance of request of establlshment depurtmenl whrch were

not meant for blue eyed persons as is alleged in the appeal; that 1he appellants

has been treated in accordance with law, hcnce their appeals bP(I’lg ‘devnid of

‘mérit may be dismissed. . -

- 05.  We have heard,'learned counsel- for the parties and have perused the

_record.

l
Q6. Before el‘nbarking upon 'the issue in_hand, it l/VOUld ‘be a_ppropria_te to
explain the background of the case. Record reveals that in 2003, the federal

dovernment created 157 regular posts for the erstwhile FATA becretanat against

'Wl’llCh 117 employees lncludlng the appcllants Were appornted on co,ntract basis in

L

~

."lenewed from tlme to tll’l’lF‘ by issuing office. orders and to thls erfect, the ﬂnal

extensron was accorded for a further period of one year wth effect from 03-12-

2009 In the. meanwhrle the federal government decrded and |ssuod lnstructlons
dated 29 08- 2008 that all those employees worklng on contract agarnst the posts
from BPS-1 to 15: shall be regulanzed and decrslon of cablnet would be appllcable
to contract employees worklng in ex- FATA Secretanat through sAFRON Division
for regularrzatnon of contract apporntments in respect” of contrdct employees

working. in . FATA In pursuance of the dlrectlves the. appellants submitted

¥

appllcatlons for regularlzatlon of therr apporntments as per cabrne’r decision, but

, such employees were not regulamed under the pleas that vrde nouﬂcatlon dated

21-10- 2008 and in terrns of the fentrally admlnlstered trrbal areas (employees

status order 1972 Presrdent Oder No 1'2 of 1972), the employees working in

FATA, shall, from the appomted day, be the employe of ‘the provrncral

government on deputatlon to the Federal Government Wll’hOUt deputatlon

allowance, hence they are not entrtled to be regulanzed unid er the policy decrsron

dated 29108-2008.

Paw h ROVZITE

2004 after fulﬁ ling all the codal formallt as. Contract of such ‘employees was
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07. In 2009, the provincial government promulgated legularrzalron of service

Act 2009 and in pursuance, the appellants approached the acdditional chief

‘ secretary ex-FATA for regulanzatron of their services accorcrngly, but no action |

was taken on their requests hence the appellants filed writ petltlon No 969/2010

for regularrzatron of their servrces which was allowed vide ]udgment dated 30-11-

- 2011 and services of the appellants were regulanzed under tr‘e regularlzatlon Act,

' 2008 as well as a task force committee had been constrtuted by Ex-FATA |

. 2009, agalnst whrch the respondents filed civil appeal Nc 29 P/2013 and the

Supreme Court remanded the case to the High Court Peshawar .wrr.h cllrectr.on to
re- examlne the case and the Wnt Petltlon Mo 969/2010 shall be deemed to be

pendlng A three member bench of the Peshawar Hrgh Court decrded the issue

vide’ Judgment -dated 07-11-2013 in WP No 069/2010 and servrces of the
/

appellantsﬁvere regulanzed and the respondents were given three months time to

-

.\/Q}l\/t{epare servrce structure so.as to regulate therr permanent eemployment in ex-

" FATA Secretarlat vis-a-vis their emoluments promotlons, retlrement benefits and
inter- se -seniority wrth further directions to create a task force to ach:eve the
Ob]ecthPS hrghllghted above. The respondents however delayed -their
regularrzatron hence they ﬁled CocC No 178 P/2014 anc in cc mplrance the
respondents submrtted order dated 13 06-2014, whereby Sewlces of the

appellants were regularlzed vide order dated 13-06- 2014 wrlh effect from 01-07-

Secretarrat vrde order dated 14- 10 2014 for- preparatnon of service structure of

Asuch 'employees and sought tlme for preparatlon of service ' rules The appellants

 again fi_led CM No. 182-P/2016 with IR in COC No 178 P/2014 in WP No
| 969/2010, where the learned Additional Advocate General a'lon'gwith departmental

representatrve produced letter dated 28 10 2016, whereby service rules for the’

secretarrat cadre employees of Ex-FATA" Secretarrat had been shown to be
formulated and had been sent to secretary SAFRAN for agt lruvul hence vide
Judoment dated’. 08-09- 2016 Secretary SAFRAN was dll’ cted to finalize the

matter within one .month, but the respondents instead of doing the needful,




declared all the 117 empldyees in-cluding the appeliants' as surplus vide order

‘ dated 25 06- 2019 against ‘which the appellants filed Writ Petition No. 3704-

e .
\/ /\H\[\-/th/ll‘ retention in crvrl secretariat is roncerned being civil servants, it would

P/2019 for declaring the. impugned order as =et asrde and retaining the appellants

in the Civil Secretariat of establishment and administration department havrng the

Il s-imilar ca,dre of post-of the rest of the crvrl secretariat employees.

RO
o

-08.° During the course of heaiing, he"respondents prod.uced copies of

notifications dated 19- 07 2019 and 22- 07 2019 that such employees had been
adjusted/absorbed in various departmehts .The High Court. vide Judgment dated

05-12- 2019 observed that after their absorption now they aie regular employees

of the provrncral government and would be treated as such. for all intent and
/

purpos’e,;mi(uding their ‘seniority and so far as their other giievance regarding

“involve deeper apprecration of the vires of the policy, which have not been

impugned in the writ ‘petition and in case the appellants still feel aggrieved

regarding -any matter that could not be legally within the frameworr of the said

policy, they would be legally bound by. the terms and conditions of service and in
view of bar contained in Artrcle 212 of the Constitution,: this court could not

embark upon to entertain the same. Needless to mention and we expect that

| Keeping in vrew the ratio as contained in the judgment tirled 'l'l(ka Khan and |

others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332), the seniority

. v‘vould be determined accordingly, hence the petition was declared ‘as infructuous
" and was dismissed as such. Against the judgment of High Lourjt, the appzllants
filed CPLA No. 881/2020 in the Supreme Court of Pakistan, which was disposed of

vide judgment dated 04-08-2020 on, the terms that the petitioners should'

approach the servrce tribunal, as the issue being terms and conditlon of their
service, does-fall within the ]urisdicticn of service tribunal, hence the appellant

filed the instant service appeal.
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9. Mam concern of the appellants in the mstant service appeal is that in the

flrst place declarlng them surplus is lllegal as they were servrng ajalnst regular
posts in admrnrstratnon department EX-FAT A hence their services were requlred
to be transferred to Establrshment & Admln.stratlon Depar‘ment of the plovlnoal

government Ilke other departments of Ex- FATA were merged in thelr respective

: department. Therr second ‘stance is that by decl-aring-the'rln SUrpIu's and their

subsequent adJustment in dlrectorates affected them in monltor) terms as well as

their senlorlty/promotlon also affected belng placed at the bc(tom or the seniority

line,

- 10. In view of the"foregoin'g explanation, in the first’ place, it-would he

appropria & count the dlscriminatory' behaviors of the ré'spondents with the

\N\« /app/ llants, due to whrch the appellants spent almost twelve: years in protracted

lltrqatron rrght from 2008 till date “The appellants were’ appornted on contract

basis atter fulﬂlllng all.the codal formalities by FATA Secretarlat admlnlstratlon

‘wing but’ thelr services were not regularlzed ‘ whereas similarly appointed persons

by the same offce wrth the same terms and condltlons vrde apporntments orders

dated 08-10- 2004 were regularlzed vide order dated 04- 04 2009. Similarly a

batch of another 23 persons appornted on rontract were -regularlzed vide order '

dated 04- 09 2009 and still a batch of another 28 persons were regularized vide

,order dated 17-03-2009; hence the appellants were dlscnmmated in regularlzatlon
- of their services wrthout any valld reason. In order to regulan_e theu servrces, the
: appellants repeatedly requested the respondents to consrder thern at par with

those, who were regularlzed and- finally they submltted appllcatlons for,

|mplementatlon, of thedecrsron dated 29-08-2008 of the rede.ral government,
where by all those employees working in FATA on .contract:Were ordered to be
regularized, bl.lt their requests,vvere declined underlthe plea that by virtue of
pr‘esid‘ential order as discussed above, : they "are 'employees ‘of provingial

government and only on deputation to FATA but without deputatlon allowance,




.hence they cannot be .regularized the fact howeVer remaini tha't' they were not
® enployee of provincial governmenl and were appornted by admlnrstratron
department of Ex-FATA Sec etariat, but, due to malaﬁde of the respondents they

- were repeatedly refused "reqularlzation which hoWever was not warranted. In the
. meanwhlle, the plovmual government promulgated Regularlzatlon Act 2009, by »
'Vlrtue of whlch all the contract employees were regularlzed but the appellant
were ~again refused “egularlzatlon, but wrth no plausrble reason,. hence they were
agaln dlscrlmlnated and compelllngthem to file Writ Petltlon 'll’l Peshawar High
Court, which was allowed vide Judgment dated 30 11-2011 wrthout any debate,
as the respondents had already declared them as provincial employees and there
was. no reason whatsoever to refuse such regulanzatlon. but the respondent
_instead of thelr regular|7atlon, filed CPLA in the Suprem= Court of Paklstan
agalnst sueh” degon whlrh again was an ac.t of dlscnmlnatlon and malafide,
U }V"”’where the respondents had taken a plea that the ngh Court had all0wcd
regularization unoer the regularlvatlon Act, 2009 but did not - discuss their
requlanzatlon under the pollcy of Federal Government lald down |n the olflce
memorandum lssued by ‘the cabinet secretary on 29 08- 2008 directing the
regularization ,or services of contractual employees worklng in FATA, hence the -
Supreme Courtremanded their case-to ngh Court to examlne this aspect as well.
A three member bench of ngh Courl: heard the argumentl where the
“ respondents took a U turn and agreed to the point that' the appellan*s had been
' dlscnmlnated and they will be regclarrzed but sought tlme for creatlon of posts
and to draw service structure for thes e and other employees to regulate thelr
permanent employment The three member bench of the l-llgh Court had tal\en a
serious view of the unessentlal technlcalltles to block the way of the appelrants
who too are entltled to the same rellef and advrsed the lespondents that the
petltloners are sufferlng and are in trouble besrdes mental agony, hence such

regularrzatlon was allowed on the basrs of Federal Government decrslon dated 29- .

08- -2008 and the appellants were declaled as civil. servants of the FAlA
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~ Secretariat and not of the provincial government. In a mahnet, the appellants

were wrongly refused their right of regularization under thé Federal Government
Policy, Which was conceded by the respondents before three rnember’-s bench,

but the appellants suffered for years for a smgle wrong refusal of the

o respondents, who' put the matter on the back burner and on the ground of sheer

technrcalltres thwarted the process despite the repeated dlrectlon of 'the federal
government as Well as of the judgment of the courts. lnally, Services of the
appellan 's were very unwﬂlrnqu regularlzed in 2014 wrth effect from 2008 and

‘that too after -contem_pt of court proceedings. Judgment of the three member

bench. is very "clear and by virtue of such judgment, the respondents were

_required to regularize them in the first place and to own trem as their own

employees L)OFI'\E/OH' the strength of estabh hment and admrmstratlon department

of FA M’ ecretanat but step motherly behavior of the recpondents continued’

unabated as’ nelther posts were created for. them nor servrt,c rule., were framed
for them as were commrtted by the respondents before the ngh Court and cuch

commitments aré part of the Juog‘nent dated 07-11- 201’4 of Pashawar High

Court. In the wake of ~.£5th Constitutional amendments and upon merger of FATA

Secretariat into Provincial Secretariat aII the departments’ alonngith staff were
merged into provnncnal departments Placed on record is notification dated 08 01-

2019 where P&D Department of FATA Secretanat was handed over to provincial

- P&D Department and law & order department merged'mto- Horne Department .

vide notif cation dated 16-01-2019 Finance dep'artment merged into- provincial

Finance department vrde notlﬂcatlon dated 24-01- 2019 educatlon department

vide order dated 24 01 2019 and slmrlarly ali. other departmentllke Zakat & Usher

Department Populatron Welfare Departrnent Industrles l't_ch_nlcal Education,

dinerals, 'Road &.Infrast'ructure,-Agrlculture, Forests, I'rrlgatm.n,' Sports, FDMA and
others w'ere'merge'd‘ into respective Provincial Depar.tments but the appellants

berng employees of the admrnrstratnon department of ex- FATA were not merged

mto Provincial Establlshment & Admrnrstratron Department rather they were
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declared surplus, which was dlscrlmlnatory and based on malellde as there was
no reason for declaring ‘the appellants as surplus as totJl strength of FATA
- Secretariat from BPS-1 to 21 were 56983 of the cuvnl admlnlstratlon against which

employees of prov1nc1al government defunct FATA OC, employees appointed by

| FATA Secretarlat llne dlrectorates and autonomous bodle', etc were mcluded

amongst Wl‘llCh the number. of 117 employees including u.he appellants were

granted amount of Rs. 25505.00 mllllon for smooth tl‘anSlthH of the employees

as vvell as departments £t provmdal departments and to this effect a summery

was submitted by the provincial government to the Federal'Government, whlch'

was .accepted and vide n'otif cation dated 09-04-2019, provincial government was '

asked to ensure payment of salaries. and other obllgatory expenses, mcludlng

termlnal benefts as well of the employees agalnst the regular sanctioned 56983 .

/‘

posts of the admlnlstratlve departments/attached dlrectorates/fleld formatlons of
rstwhlle FATA, Wthh shows that the appellants were also worklng against
sanctioned posts and they - were requxrec| to be smooth‘y merged with the

establlshment and admlnlstratlon depaltment of provmcnal govunment but to

their utter dlsmay, they were declared as surplus lnsplte ‘of the fact that they

were posted agalnst sanctloned posts and declaring them surplus was no more

than rnalaﬁde of the respondents Another dlscrlmlnato.y behavnor of the

‘ respondents can be seen, when a total of 235 posts were crcatetl vide order

dated 11-06-2020 in admlnlstratlve departments |e Flnance, home, Local
Government Health Enwronment Informatlon, Agriculture, Irrlgatlon, Mlneral
and Educatlon Departments for adJustment of the staff of the respectlve
departments of ex-FATA but here agaln the appellants. wLere dlscrlmlnated and no

post was created for them in Establlshment & Admlnlstratlon Department and

they were declared surplus and later on.were adJusted in various directorates,

whlch was detrlmental to their rlghts in terms of monetary beneflts, as the

, allowances admlssmle to them in their new places of adjust'nent were less than

the one admnssuble in civil secretarlat Moreover their seniciity was also affected
. \ ‘FSTT‘)
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as 'they were placed at the bottorn of seniority and their prom'otlons, as the

' appellant appornted as Assistant is still workmg as Assrstant in 2022, are the
A ’factors whrch cahnot be ignored and WhICh shows that anustlce has been done to
.the appellants. Needless to mention that the responde_nts,falled to appreciate _that
the Siurplus Po‘olPollcy-ZOOl dld not apply to the appellants slnce the'same: was
speclﬁcally mad-e and meant for dealing with. the transition ot dlstrlct system and
resultant re- structunng of governmental offices under the devolutxon of powers
from provincial to local goyernments as such,. the appellants 'service in erstwhile
FATA Secretariat (now merged area secretarlat) had no nez-:us_Whatsoever with -
‘the same, as - nelther any department was abollshed nor any "post, hence the
surplu /oal/oncy applled on them was totally |llegal Moreover the concerned
\/j\‘\/le‘ﬁed counsel for the appellants had added to thelr miseries by contestmg their
" cases in wrong forums and to this effect the supreme court of Pakrstan in their
case in civil petltlon No 881/2020 had also notlced that the petltloners bemg
pursumg thelr remedy befdre the wrong forum, had wasted much of thelr time

- and the service Trlbunal shall ]ustly and sympathetlcally consrder the questlon of -
delay in accor‘dance with law. To th|< effect we  feel that the delay occurred due to.
wastage of time before Wrong forums but the appellants contrnuously contested
their case wrthout any break for getting justice. We feel” ¢hat' their case was
” already sporled by the respondents due to sheer techn-calrtles and without
touchmg merlt of the case. The apex court: is very clear on the pornt of llmltatlon.
that cases should be . consrdered on ment and- mere te»:hnlcalltles mcludlng
limitation shall not debar the'appellants from the rights accrued;to them. In the
instant case, the. appellants hasa strono case on meri.t hence we are inclined to

condone the delay occurred due to the reason mentroned above

11, We are of the con51dered opinion that the appellants'has not’been treated
in accordance W|th law, as they were employees of admlnlstratlon department of

the ex- FATA and such stance was accepted by the respondents in their comment

ey mu wi
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submitted to the High Court and the High Court Vlde Judgment dated 07-11-2013

declared them ClVl| servants .and employees of administration department of ex-

-'FATA-Secretariat a‘nd regularized their. services against,sanctioried posts, despite

they were declared-surpius. They were discriminated by not transferring their
seryices to the establishment and administration department of provincial
gover.nment on the analogy of .other employees transferred to their respective

departments in provmcial goveinment and in.case of non- availability of post,

Finance department was reqUired to create posts in’ Establishment &

.Adm‘ini'strat_ion Department on the analog‘y of creation of - posts in other'

Administrative Departments as the Federal Government had granted amount of

Rs 25 J)S/iﬁillion for a total strength of 56983 posts including the posts of the

k/J 'l\/\/ appellants and’ declaring them surplus was unlawful and based on malaﬂde and

on this score alone the impugned order is liable to be set aSide ‘The correct
course would have been to create the same number of vacancies in their
respe'ctive dep.artmentt i.e. Establishment & Administrative Department and to
post them in their»'own vldepart.ment and issues‘of their s-eniorib//promotion was

required to'be settled in accordance with the prevailing law.and rule.

112, We have 'observed' that grave injustice has been meted out to the
: appellants in the sense that after contesting for longer for their regularization and

finally after gettirig regularized they - were still deprived of the service -

structure/rules and creation of posts despite the repeated directions of the three
member bench of Peshawar High Court in its Judgment dated 07 11 2013 passed
in Writ Petition No. 969/2010 The same directions has still not been implemented
and the matter was made worse when impugned order of placmg them in surplus
pool was passed which directly affected their seniority ano the future career of
| the appellants after putting.in 18 y,ears of serViCe and half of their service has

already been wasted in litigation.

_ ATTERTED

. .&crv,ic (RISTITIN)
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E connected servrce appeals are accepted The lmpugned order dated 25 06 2019 IS"

: _'..',.' set asrde thh dlrectlon to the respondents to adJust the appellants m thelr

respectlve department le Establlshment & Admlnlstratlon Department Khyber'l o
'Pakhtunkhwa agalnst thelr respectlve posts and ln case of non avallablllty of‘;. |
| posts, the same shall be created for the appellants on. the same’ manner as were' .

_ created for other Admlnlstratlve Departments \nde Flnance Department
'notlﬂcatlon dated 11 06 2020 Upon thelr adJustrnent in- thelr respectlve
department they are held entltled to aIl consequentlal benef‘ ts. The lssue of thelr_‘
senlonty/promotlon shall be dealt wuth in - accordance ‘with the provrsmns_

contalned in ClVI| Servant Act 1973 and Khyber Pakhtunkhwa Government

[

~Servants (Apponntment Promotxon & Transfer) Rules 1989, partlcularly Sectlon-v ,

17(3) of Khyber Pakhtunkhwa Government Servants (Appomtment Promotlon &

."Transfer) Rules,- 1989 Needless to mentlon and is. expected that in view of the

~ ratio as contalned ln the judgment trtled Tikka Khan and other= Vs Syed Muzafar

Hussaln Shah and- others (2018 SCMR 332), the senlorlty would be determlned

accordmgly Partres are Ieft to bear thelr own costs. Flle be consrgned to record -

room.

. ANNOUNCED

14.01.2022

(ATIQ-UR-REHMAN WAZIR)
MEMBER (E)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
‘ PESHAWAR

RO bt

Service Apped No./;zii_/ZOQq atec. O

Farooq Khan, Assistant (BPS-16) Direc’rQrdTe of Higher
Education, Khyber Pakhtunkhwa.

....Appellant

VERSUS

1) Government of Khyber Pakhtunkhwa through its chief
Secretary at Civil Secretariat Peshawar.

2) Government ' of Khyber Pakhtunkhwa  through

Secretary, Finance Department at 'civil Secretariat
Peshawar. . ‘

....Respondents

APPEAL U/S 4 OF THE KHYBER
PAKHTUNKHWA  SERVICE TRIBUNAL
ACT, 1974,( AS PER THE ORDER DATED
04-08-2020 OF THE AUGUST SUPREME
COURT OF PAKISTAN) AGAINST THE
UNJUSTIFIABLE ~ AND  IMPUGNED
NOTIFICATION NO.SO(O&M)/E&AD/3-
18/2019 DATED 25-06-2019, WHEREBY
THE APPELLANT HAS BEEN PLACED
SURPLUS AS PER THE SURPLUS POOL
POLICY AND LATER ON DURING THE




prpriaraeC it N

' - . ORDER - o S \"
7 - ..14.01.2022 - Learned counsel for the appellant present. Mr. Myhammad Adeel / ’{}
o . \: = Y : -:,e“»

: : , \ 7 S &
\ ‘»\}; Butt, Additional Advocate General for respondenir's presen @g-u)inen S / |

heardv and record perused.

~

Vide our detailed judgment of today, passed in servicé appeal
bearing No. 1227/2020 titled Hanif-Ur-Rehman Versus Government of
Khyber Pakhtunkhwa through its Chief Secretaﬁ at Civil Secretariat
Peshawar and otHers”, ‘the instant service appeal is accepted. The
impugned 'o'rdef dated 25-06-2019 is set aside with direction to the
respondents to adjust the appellant in -his respective department i.é.
Establishment & Administration Department Khyber Pakhtunkhwa against
his respective posts and in case of non-availability of posts, the same be
created for the appellant on the same manner, as were created for other
Administrative Departments vide Finance Department notification dated
11-06-2020; Upon his adjustment in his respectivé department, the
appellant is held entitled to all consequential benefits. The issue of his 7
seniority/promotion shall be dealt with inlaccordance with the provisions
containped in Civil Servant Act, 1973 and Khyber Pakhtunkhwa Government

Servants (Appointment, Promotion & Transfer) Rules, 1989, particularly

Section—17(3) of Khyber Pakhtunkhwa Government Servants (Appointment
Promotion & Transfer) Rules, 1989. Needless to mention and is expected
that in view of the ratio as contained in the judgment titled Tikka Khan
and others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332),
the seniority would be determined accordingly. Parties are left to bear

their own costs. File be cohsigned to record room.

ANNOUNCED
14.01.2022

(AHMAG\SULTAN TAREEN)
CHAIRMAN

(ATIQ-UR-REHMAN WAZIR)
MEMBER (E)




VAKALAT NAMA

NO. /2021

IN THE COURT oF _AP @Wé@ /-:’%MA/Z i gt
/[ %Q% m (Appeliant)

(Petitioner)
(Plaintiff)

VERSUS

M QW ﬁ 0@/( (Respondent)
4 A (/ (Defendant)
I/We, W/ (b

Do hereby appoint and constitute Taimur Ali Khan, Advocate High Court
Peshawar, to appear, plead, act, compromise, withdraw or refer to arbitration for
me/us as my/our Counsel/Advocate in the above noted matter, without any liability for

his default and with the authority to- engage/appoint any other Advocate/Counsel on
my/our costs. '

1/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the above noted matter.

The Advocate/Counsel is also at liberty to leave my/our case at any stage of the
proceedings, if his any fee left unpaid or is outstanding against me/us.

d S
Dated /2021 CAROR XHAN
| ! (CLIENT)

TAIMURALI KHAN
Advocate High Court
BC-10-4240
CNIC: 17101-7395544-5
Cell No. 0333-9390916

OFFICE:

Room # FR-8, 4™ Floor
Bilour Plaza, Peshawar,
Cantt: Peshawar
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