present. Mr.

counsel
respondents

/
i his

o

4
Petitioner  alongwith

Butt, Addl: AG for

26" July, 2022
Muhammad Adeel

present.
Implementation report not submitted. Learned AAG

has assured that he will coordinate with the respondents to

oet the judgment implemented and submit implementation

;z;mNED

KPJ’T et the |
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report on the next date. Last opportunity granted. To come

up for implementation report on 27.09.2022 before S.B.

Q

(Kahm Arshad Khan)
Chairman
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Form- A
FORM OF ORDER SHEET
Court of
Execution Petition No. 244/2022
'S.No. | Dateof order Order or other proceedings with signature of judge
| proceedings
1 2 3
1 22.04.2022 The execution petition of Mr. Qaiser Khan submitted today by
Mr. Taimur Ali Khan Advocate may be entered,in the relevant register and put
up to the Court for proper orderlple'ase.
REGISTRAR ,
5 - This execution petition be put up b.efore to Single Bench af Peshawar on
2- é" 2622 . Original file be requisitioned. Notices to the parties be
. also issued for the date fixed.
2/4/ ?/LV
CHAIRMAN
2" June, 2022 None for the petitioner present. Kabirullah Khattak,
Addlj] AG for respondents present.
Notices be issued to the respondents for submission of
implgmentation report. To come up for implementation report
on 27.07.2022 before S.B. Original file be also requisitioned. .
(Kalim Arshad Khan)
o Chairman
——— T i; -
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) BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

& PESHAWAR.
Execution Petition No. = /2022
In Service Appeal No.1231/2020
Sc
Qaiser Khan, Assistant (BPS-16), si‘aaw
Directorate of Higher Education, Khyber Pakhtunkhwa. w
PETITIONER

VERSUS

1. Government of Khyber Pakhtunkhwa through its Chief Secretary at
Civil Secretariat Peshawar.

2. Government of Khyber Pakhtunkhwa through Secretary Finance
Department at Civil Secretariat Peshawar.
RESPONDENTS

-------------------

EXECUTION PETITION FOR DIRECTING THE
RESPONDENTS TO IMPLEMENT THE
JUDGMENT DATED 14.01.2022 OF THIS
HONOURABLE TRIBUNAL IN LETTER AND
SPIRIT.

RESPECTFULLY SHEWETH:
1. That the petitioner has filed service appeal No.1231/2020 in the

Honourable Tribunal against the notification dated 25.06.2019,
whereby the petitioner has been placed in surplus pool. Accordingly
the petitioner prayed that the impugned notification dated 25.06.2019
of the respondents may kindly be set aside being illegal unlawful
against the surplus policy of 2001 as the petitioner does not fall under
the surplus policy) and the petitioner may kindly be retained/adjusted
against the Secretariat Cadre born at the strength of Establishment
Department of Civil Secretariat and the seniority/promotion may also
be given to the petitioner since the inception of the employment in the
Government Department with retrospective back benefits as per the
judgment titled Tikka Khan & others VS Syed Muzafar Hussain Shah




o

& other (2018 SCMR 332) as well as in the light of the larger Bench
of Honourable Peshawar High Court Peshawar in W.P 969/2010 vide
judgment dated 07.11.2013 in the favour of the petitioner.

. The said appeal was heard by this Honourable Service Tribunal on

14.01.2022. The Honourable Service Tribunal accepted the appeal.
The impugned notification dated 25.06.2019 was set aside with the
direction to the respondents to adjust the petitioner in his respective
department i.e Establishment & Administration Department Khyber
Pakhtunkhwa against his respective post and in case of non
availability of post, the same shall be created for the petitioner on the
same manner as were created for other Administrative Departments
vide Finance Department notification dated 11.06.2020. upon his
adjustment in his respective department, he is held entitled to all
consequential benefits. The issue of his seniority/promotion shall be
dealt with in accordance with the provisions contained in Civil servant
Act, 1973 and Khyber Pakhtunkhwa Government Servants
(appointment, Promotion & Transfer) Rules 1989, particularly section
17 (3) of Khyber Pakhtunkhwa Government Servants (appointment,
Promotion & Transfer) Rules 1989 and in the view of the ratio as
contained in the judgment titled Tikka Kahn & others VS Syed
Muzafar Hussain Shah and others (2018 SCMR 332), the seniority
would be determined accordingly. (Copy of judgment dated
14.01.2022 is attached as Annexure-A)

. That the Honourable Tribunal gave its judgment dated 14.01.2022,

but after the lapse of about three months, the respondents did not
implement the judgment dated 14.01.2022 of this Honourable
Tribunal.

. That in-action and not fulfilling formal requirements by the

respondents after passing the judgment of this Honourable Service
Tribunal, is totally illegal amount to disobedience and Contempt of
Court.

. That the judgment is still in the field and has not been suspended or

set aside by the Supreme Court of Pakistan, therefore, the department
is legally bound to obey the judgment dated 14.01.2022 of this
Honourable Service Tribunal in letter and spirit.

. That the petitioner has having no other remedy except to file this

execution petition for implementation of judgment dated 14.01.2022
of this Honourable Tribunal.



It is, therefore, most humbly prayed that the respondents may
kindly be directed to implement the judgment dated 14.01.2022 of this
Honourable Service Tribunal in letter and spirit. Any other remedy,
which this august Service Tribunal deems fit and appropriate that,
may also be awarded in favour of petitioner.

PETITION
Qaiser Kh
THROUGH: .
(TAIM I KHAN)
ADVOCATE HIGH COURT
AFFIDAVIT

It is affirmed and declared that the contents of the execution petition are true

and correct to the best of my knowledge and belief. ﬁ/‘(;ﬁ @g}/ )

DEPONENT




R EFORETHE KHYBER PAKHTUNKHW'A‘SERVICEE

R T PESHAWAR

Service Appedl N‘Oi‘?g l /20200 .
| . ) -

o ~ Honif Ur Rehman; Assistant (BPS]é) ' Directorate of
' Prosécution Khyber Pokh’funkhwo o ,
: ...Aphpellanf

~ VERSUS sus

1) Govemmen’r of Khybor Pokh‘runkhwo ’rhrough its chlef
Secre’rory at CIVI| Secretariat Peshowor _

2) Govemmem‘ of Khyber Pokh’runkhwc through |
T Secretary, chnce Depor’fmem oT civil Secretariat
| Peshowor . ‘

....Respondents

APPEAL- U/S 4 OF 'THE KHYBER

PAKHTUNKHWA  SERVICE TRIBUNAL
1 . ACT, 1974,( AS PER THE ORDER DATED
04-08-2020 OF THE AUGUST SUPREME-.
COURT OF PAKISTAN) AGAINST . THE
UNJUSTIFIABLE -~ AND  IMPUGNED
' NOTIFICATION NO.SO(O&M)/EZAD/3-
18/2019 DATED 25-04-2019, WHEREBY
THE APPELLANT HAS BEEN PLACED
SURPLUS AS PER THE SURPLUS POOL
POLICY AND LATER ON DURING THE
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BEFORE THE KHYBER PAKHTUNKHWA QERVILE TRIBUNAI F"E':H ‘E

N

Sarwce Appea! No 122; ’/2020

3}

.

Date of I_nstitution 21.09.2020
. Date of Decision ..  14.01.2022

~Hanif -Ur Rehman, Assistant. (BPS-16), Dlrectorate of Prosecuticn Khyber
Dakhtunkhwa, - ' , lAppellant)

VERSUS S

3 Govemmpnt of Khyber Pakhtunkhwa through its Chief Secrutar\/ at. C\/II
Secretariat Peshawar and others. . , e {Respondents)

ayed Yahya Zahid Glllanl Taimur Haider Khan , R
Ali Gohar Durrani, '

Advocates , ' .. For Appellants

:\'iuh'ammad Adesal Butt,

Additional Advocate General ‘ ... For respondents
" AHMAD SULTAN TAREEN e ' CHAIRMAR
M"IQ-UR-REHMAN. WAZIK -~ MEMBER (EXLCUTIVE)
\ /1/” AR S
/\‘ JUDGMEN'I
AT Q-UR-REHMAN WAZIR MFMBER (E):- ;:'I'his'sfsingle -judgment

shalt dispose of the mstant service apppal as. well as the follovv‘nq connected

service appea|s as common questlon of law and facts are inv olved lhercm -

fousy

12 28/2020 titled Zubalr Shah
2. 122972020 titled Farooq Kh,an

3. 12302020 titled Muhammad Amjid Ayaz

BN

1231/2020 titled Qaiser Khan

o

. 1232/2020 titled Ashiq Hussain
6. 1233/2020 titled Shoukat Khan

7. 124472020 titled Haseeb Zeb

‘4‘!\ aTwdab el
e u‘wnwwm
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8. 1245/2020 titled Muhar'n'nﬁa‘d Zahir Shah o '
9. 11125/2020 ttled zahid Khan . -

10 11126/2020 titled Touseef Iqbal

02.  Brief facts of the case are that the appellant was initially; appointed as

' Assmtant (BPS 11) on contract basis |n foxs FATA Secretariat vrde order dated 01-

12- 2004, His services were regularized by the order of Peshawal ‘High Court vide

Judgment dated 07 11- 2013 Wlth effect from 01 07- 2008 in compllance with

. cabinet decrsron dated 29 08- 2008 Regulariz atlon of the appellant was delayed

o by the respondents for qurte longer and in the meanwhrle, lﬁ the wake of merger

of Ex-FATA w1th the Province,- the appellant alongwrth others were declared
surplus vide order dated 25 06 2019. Feellng aggrleved the appellant alongwith

others filed writ petrtlon No 3704 P/4019 in Peshawar High COUlt but in the

/

meanwhrle the appellant alongwith others were ad]usted in various directorates,
/

hence the ngh Court vrde Judgment dated 05 12- 2019 declared the petition as‘}

lnfructuous, which was challenged by the’ appellants in the supreme court of

Paklstan and the supreme ‘court remanded. therr case to thlS lrlbunal vide order
dated 04-08- 2020 in CP No. 881/2020 Prayers of the appeunt are that the
rmpuqned order dated 25 06-2019 may be set aside and the appellclnts may be
retalned/ad]usted agalnst the secretariat cadre borne nt the srrength of |

Establishment & Admlnlstratlon Department of . CIVll aecrctarlat Sirnilariy
enrorlly/promotlon may also be Clvrn to the appellants slnce*the inception of

their employment in the go\/ernment department with back beneflts as per

ludqmont titled Tikka Khan & others Vs Syed Muzafar Hu sgain Shah & others

. (2018 SCMR 332) as well as in the light of ]udgment of larger bencn of hlgh court

in V\/rlt Petltlon No. 696/2010 dated 07- 11 2013,

03. . Learned counsel for the appellants, has contended that the' appellants has

not been treated in accorda-nce with Iaw, hence their rlghts secured under the

Constitution has badly been v.olatecl that the lmpugned order has not been

'TESTED

g,-\;“-,: f. |hnn \i
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P&D Department that declarmg the appellants surplus ahu subsequently their
adJustment in vanous departments/dlrectorates are |llegal which however were
requrred to ‘be placed at the strength of Establishment & Admlnlstratlon
department that as per Judgment of the ngh Court, senlorlty/prornotlons of the
appellants are requrred to be dealt W|th in accordance wnth the Judgment titled
Tikka Khan Vs Syed Muzafar (2018 SCMR 332), but the responden ts deliberately
and wrth malafide declared them surplus, Wthh is detrlmental to the mterests of
- the appellants |n terms of monrto.y loss as ‘well as senlorlty/promotlon hence

terference of thrs trlbunal would be warranted in case of the. appel.ants

04 Learned Additional Advocate General fO-’ the FESDONflé”tS has’ contended

that the aprellants has been freatad at par with the law in vooue i.e. under

" sections Jxl’(A) of the Clvn Servant Act, 1973 and the surprl.; pool policy of the

j \l\l" rovrncral government framed thereunder, that ‘Droviso under Para -6. of the

, surplus pool pollcy states that in case “the ofﬂcer/ofﬂc'als decllnec to be

adJusted/absorbed in the above manner in accordance with the prlorlty fixed as

per his semonty in the mtegrated list, he shall loose the- facrllty/nght of
ad]ustment/absorptlon and would be required ‘to opt for. pre-mature retirement
from government service prov1ded ‘that if he does not : fulﬁll the I’EQUISlte

quallfylng service for pre -mature retlrement he may be compulsory retired from

service by the competent authorlty, however in the instant case, 1o affidavit is '

fonthconung to the effect that the appellant refused to be‘ eabsorbed/adjusted

. under the surplus pool pollcy of the government ‘that . the appellants were

*llnlsterlal staff "of ex-FATA Seoetanat therefore they were treated “under
sectlon 11(a) of the ClVll Servant Act, 1973; that so far as the lssue of inclusion of

posts. in BPS 17 and above of erstwhlle agency plannlng lalls P&D Department

‘merced areas secretarrat is concerned, they were planrlmg c:adre employees,

" hence they were adJusted in-the relevant cadre of the provrrrcral government; that

after merger of erstwhlle FATA w1th the Provmce, the Flnance Department Vlde

hu p akhwa
e Tribunal
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order dated 21-11- 2019 and 11 Ob 20:.0 created posts m the admrnrstratlve

» cepartments in purSuance of request of establrshment departmenl whlch were
not meant for blue_ eyed persons as is alleged in the -appeal, that. 1.he appellants
.has been treated in acco‘rdance with law, hence their ap,o(aale *tge'fng devoid of
’m.e'ritmma'y be dismissed. . - | | | o

- 05, We have -héard 'learned counsel- for the parties and ‘have perused the

record. |
' |

06. Before embarking. Upon the issue in hand, it vvould be a_pp,ropria-te to
explain the background of the case. Record reveals that in 2003, the federal
oovernrnent Created 157 regular posts for the erstwhile FATA becretanat against
'vvhrch 117 employees rncludmg the appcllants were appornted on co,ntract basis in
2004 aftér tulﬂ Ilng all the codal formalrtcs Contract of Cut.h ‘employees was
/M\f\’ |enewed frormn time to time’ by issuing office. orders and fo thrs effec the final
| extensron was accorded for a further period of one year wth etfect from 03- 12-
2009 In the. meanwhlle the federal government decrded and lssued lnstructrons
dated 79 08- 2008 that all those employees worklng on contract agarnst the posis

from BPS-1 to 15 shall be regularwed and decision of cabrnet would be apphcable

to contract employees worklng in ex- ATA ‘Secrétariat through JAFRON Division

for regulanzatron of contract appomtments in respect’ of contract emp\oyees
working in . FATA In pursuance of the drrectrves, the appellants submitted
applrcatnons for regulanzatron of therr apporntments as per cabrne“r decisicn, but

such employees were not regula.ued under the pleas that vrde nonﬁcann dated
21-10- 2008 and in terms of the «entrally admlnrstered tnbal areas (employees”
status ‘order 1972 Presrdent Oder No 1’ of 1972), the employees worklng in

FATA, shall, from the appomted day. be the employec, of the provmcual

government on deputatron to the - Federal Government WIthOUt deputatlon

allowance, hence they are not entltled to be regulanzed unc‘er the policy decision _

dated 29j08-2008.

luh AV e
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' 2008 as well as a task force committee had been constltuted by Ex-FATA |

07. In 2009, the provincial government promulgated regularizalzion of service

Act, 2009 and in pursuance, the appellants approached the additional chief

secretory ex-FATA for regularuzatlon of thelr services accorclngly, but no action

was taken on their requests hence the appellants filed writ, metltion No 969/2010

for regularlzatlon of their servrces whlch was- allowed vide Judgment dated 30 11-

2011 and services of the appellants were regularlzed under tl‘e regularlzatlon Act,

. 2009, agarnst whlch the respondents filed civil appeal Ne '29 P/2013 and the

Supreme Court remanded the case to the quh Court Peshawar wnrh drrectlon to |

re- examlne the case and the ert Petltlon No 969/2010 shall be deemed to be

pendlng A three member bench of the Peshawar ngh Court decided the issue

vide Judgment dated 07-11-2013 in WP No 969/2010 and serwces of the
,/'

appellants{were regularlzed and the respondents were given three months time to

Pl

\ )l\/tfrepare serv1ce structure so.as to regulate thelr permanent employment in ex-

- FATA Secretarlat vis-a-vis their emoluments promotlons retlremerlt benefits and
inter- se -seniority wrth further directions to create a task force to ach'cve the
objectives hlghhghted above The respondents however, delayed -their
regularlzatlon hence they ﬁled Ccoc No. 178 P/2014 and ‘in cc mpllance, the
respondents submltted order dated 13 06-2014, whereby sen/lces of the

appellants were regularlzed vide order dated 13-06- 2014 th effect from 01-07-

Semetanat wde order dated 14- 10 2014 for. preparatlon of service structure of

'such employees and sought tlme for preparat10n of service ruler The appellants

‘aoarn ﬁled CM No. 182-P/2016 with IR in COC No 178 P/2014 in WP No
| Cl69/2010 where the learned Additional Advocate General alongwrth departmental

representatlve produced letter dated 28 10 2016, whereby servrca rules for the’

secretarrat cadre employees of Ex-FATA Secretanat had been shown to be

formulated and had been sent_to secretary SAFRAN “for. approval, hence vide

judgment. dated’ 08¥09-.2016, 'Secretary‘ SAFRAN . was dlriected to finalize the

matter within one .month_, but the respondents instead ¢f doing the needful,
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declared all the 117 employees including the appellants as surplus vide order

" dated 25-06~ 2019 agalnst ‘which the appellants filed Writ Petltlon No. 3704-

P/2019 for declarlhg the. lmpugned order as set asrde and retarnlng the appellants

in the Civil Secretarlat of establlshment and admlnlstratlon department havmg the

1 similar ca,dre of po'st'of the rest of the crvrl sec,retarlat employees. -

) ' : e

-08. Durlng the course of heanng, the respondents produced coples of

notlflcatrons dated 19-07- 2019 and 22- 07 2019 that such employees had been

. adJusted/abcorbed in various departments The High Court, vlde ]udgment dated

05-12- 2019 observed that after thelr absorptlon now they aie regular employees
of the provrncral government and would be treated as sueh. for all intent and
~

purpose;m cluding thelr seniority and 'so far as their other gnevance regarding

7 :
\/H\l\——ttfelr retention in civil secretariat is concerned being civil servants it would

“involve deeper apprecratlon ‘of the vires of the pollcy, Wthh have not been
|mpugned in the wnt ‘petition and in case the appellants still feel aggrleved
regarding- any matter that could not be legally Wlthln the framewom of the said
policy, they would be legally bound by the terms and condltlons of servrce andin
view of bar contalned- in Article 212 of the Constitution,: thls court could not

embark upon to entertain thé same. Needless to mentlon and we expect that

Keeplng in V|ew the ratio as contamed in the judgment tlLlEJ Tl,<l<a Khan and |

others \/s Syed Muzafar Hussain St'ah and others (2018 SCMR 332), the seniority

A vvould be determlned accordlngly, hence the petrtlon was declared as infructuous

" and was‘dismlssed- as such. Against the ]udgment of Hrgh Lour_t, the appzllants

I

filed CPLA No 881/2020 in the Supreme Court of Pakistan, 'w‘hlch'was dlsposed of

vrde Judgment dated 04-08-2020 on. the terms that the petitioners should‘

approach the semce fribunal, as the issue belng terms and condltlon of their
“service, does: fall within the ]urlsdlctlcn of service tribunal, hence the appellant

filed the instant service appeal.




09. Maln concern of the appellants in the mstant service appeal is that in the

- flrst place declarlng them surplus is lllegal as they were servmg against regular
posts in admmlstratnon department Ex- FATA herce their servu.es were requlred'
to be transferred to Establlshment & Admln.stratlon Depar‘ment of the plovmc:lal
}government I|ke other departments of Ex- FATA were merged in thelr respectlve

; department Their second stance is that by declarrng them surplus and their
subsequent adJu stment in dlrectorates affected them in monltor) terms as well as

their semorlty/promotlon also affected belng placed at the bmtom or the seniority

line.

- 10. In view of the 'foreglolng ekplanation, in the ﬁrst"plac:e, ltvyould he
appropriate/tﬁ Ic‘ount the discriminatory behaviors of the respOndents with the-
~

} \N\J/app/llants due to Wthh the appellants spent almost twelve: years in protracted
||t|qat|on nght from 2008 tlll date. The appellants were appomted on contract
basis after fulfllllng all.the codal formalities by FATA Secretarlat admlnlstratlon
‘wing but therr services were not regularlzed whereas similarly appomted persons
by the same offce W|th the same terms and condltlons Vlde appomtments orders
dated 08—10-2004,.were regularlzed vide order dated -04-04-2009. Similarly a
batch of another 23 persons appointed on contract 'were regularized vide order -
dated 04-‘09'-—2009‘.and still a batch of another 28 persons were réfqularized vide
rorder dated 17-03-2009; hence the appellarrts were disc‘riminated‘in regularization
- of their serwces wrthout any val|d reason. In order to regulance the|l services, the
: appellants repeatedly requested the lespondents to con5|der them at par with
those, who were regularized and . finally they submittéd applications . for_
lmplementatlon of th_e.decision dated ‘29-08-2008' of the feidefr!al'.government,
where by all those employees .worlging in FATA on ‘con:tract Were ordered to be
regularized, but their requests,Were detlined under_the plea that t)y virtue of
pr’esldential order as di'scussed above: they "a.re- .employees of  provincial

government and only on deputation to FATA but without deputatron allowance,
, . STED




henCe they cannot be regularlted the fact however remains that they were not |
Px\enployee of  provincial governmem and were appomted by admlmstratlon
department of Ex- -FATA Secretar'at, but due to malaﬂde of the respondents, they
. were repeatedly refused requlanzatlon whlch however was not warranted. In the
.meanwhlle, the plovmc1al government promulgated Regularlzatlon Act 2009 by
virtue of which all the contract employees were regulanzed but the appellant
were ~again refused 'egularlzatlon but wnth no plaUS|ble reason,. hence they were
again dl.»Cl‘lmll'lated and compelling them to file Writ Petition ,:.h Peshawar High
Court, which was allowed vide ]urlgment dated 30 11-2011 Wlthout any debate,
as the respondnnts had already declared them as provincial ¢ employ ees and there
was. no reason whatsoever to refuse such regularlzatlon but the respondent'
_instead of their regulamahon, filed CPLA in the Suprerne Court of Paklstan
against sl sueh” decrslon, which again was an act of dlscrlmlnatlon and malafide,
U }\"-/Where the respondents had tal\en a plea that the ngh Court‘ had allowcd
| regularlzatlon under the regularlzatlon Art 2009 but did not : discuss their
regularization under the pollcy of Federal. Government lald do./vn ln the office
memorandum lssued by ‘the cabinet secretary on 29 08- 2008 directing the
lcgularlzatlon ot services of contractual employees workmg iin FATA,. hence the -
Supreme Court ‘remanded thelr case: to High Court to examlne this aspect as well.
A three member bench of ngh Court heard the argument;, where the
V' respondents took a Uturn and agreed to the point that the appellants had been
' discrlminated and they will be regclanzed but sought tlme for creatlon of posts
and to draw service structure for thes e and other employees to redulate thelr.
| permanent employment The three member bench of the l-llgh Court had tal\en a

serious view of the unessentral techmcalltles to block the way of the ‘appeliants,

who too are entltled to the same rellef and advused the: lespondents that the

' petltloners are suffermg and are in trouble be5|des mental agony, hence such

regularl'zation was allo'wed on the basns of Federal Government decusnon dated 29- .

08- 2008 and the appellants were, declaled as civil. servants of the FAlA




.
[

10 " Lo

' becretarlat and not of the provincial government In a m‘ahner, the appellants

~k  were Wrongly refused thelr rlght of regularlzatlon under the Federal Government

" e

Pollcy, whlch was conceded by the respondents before three members bench,
but the appellants suffered for years for a slngle wrong refusal of the
. respondents, who put the matter on the back burner and on the ground of sheer
technicalities thwarted the process despite the repeated dlrectlon of 'the federal
government as well as of the judgment of the courts. Flnally, Services of the
appellanls were very unwrllmgly regularlzed in 2014 with effect 'f-rom 2008 and
“that tog after- contempt of court proceedlngs Judgment of the lhree member
bench |s very. clear ano by vrrtue of such judgment, the respondents were.
_ requlred to regulanze them in the first place and to own them as their own
| employeea borne: > DR the strengtn of establlshment and admlmstratlon department
\ oyA/Secretanat but step motherly behavior of the respondents continued
\JJ “\/nabated as- nelther posts were created for them nor servrcc rule_, were framed

for them as were commltted by the reapondents before the ngh Court and suclr |

commitments aré part of the ]uogment dated 07--11-201_3'-05- Peshawar l-llgh
Court In the wake of -25th‘ Constltutional amendments and L":'pon" m'erger of FATA .
Secretariat into Provincial Secretarlat all the departments alongvuth staff were
merged lnto provrnmal departments Placed on record is notification dated 08 01-
2019, where P&D Department of FATA Secretarlat w_as handed over to provincial
. P&D De'p'a'rtment and law & order department merged‘into- Ho.me Department
vide notlf'catlon dated 16-01- 2019 Flnance department merged into provmcral
Finance department vnde notlfcatlon dated 24-01- 2019 educatlon department
vide order dated 24- 01 2019 and slmllarly ali other department iike Zakat & Usher
Departme_nt,‘.Populatlon Welfare; Department, Industrles, g_l'ecl'*.,nil':al Education,
Minerals, ‘Roa'd' &'lnfrastructure -Agriculture, Forésts l'r'rigatlrln | Sports, FDMA and
'others were merged into respective Provrncral Department" but the appellants
: ;

" being employees of the admlnlstratlon department of ex- FATA were not merged

|nto Provrncral Establrshment & Admlnrstratlon Department rather they were

R IR R EAL
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declared surplus, which was dlscrlmlnatory and based on malcllde, as. there was
| v+ no reason for declaring ‘the appellants as surplus as tott.l strength of FATA

_\\
- Secretariat from BPS-1 t6 21 were. 56983 of the ClVI| admmlstratlon against which

employees of". provmcral government defunct FATA DC, emplqyees appointed by

| FATA Secretarlat llne dlrectorates and autonomous bodles etc were lncluded

'.'4l

amongst whrch the number of 117 employees lncludlng “he appellants were

granted amount of Rs. 25505.00 ml“lOl‘\ for smooth transrtlon of the employees
as well as departments tG provmcral departments and to this effect a summery

was submltted by the provmcral government to the Federal Govelnment which

Was accepted and vide notlﬂcatlon dated 09 04-2019, provincial government was

-asked to ensure pavment of salaries. and other obllg_atory expenses, lncludlng
termlnal beneﬁts as well of the employees agalnst-the regul.ar sanctioned 56983
posts of the™ admlnlstratlve departments/attacned dlrectorates/fleld formatlons of
e
\ _J \l\lkferstwhlle FATA Wthh shows that the appellants were also workmg against
sanctioned posts and they - were requrred to be smooth‘v merged with the

establlshment and admmlstratlon depaltment -of provmcral government but to

their utter dlsmay, they were declared as surplus lnsplte of the fact that they :

were posted agalnst sanctloned postf and declaring them surplus was no more
than rnalaﬂde of the respondents Another dlscrlmlnatov behavror of the
espondents can be seen, when a total of 235 posts were crcatetl vide order
dated 11-06-2020 in adminlstratlve departments i.e. Flnance home, Local
Fovernment Health, Envrronment Informatlon, Agriculture, Irrlgatlon, Mlneral
and Educatlon Departments for ad]ustment of the. staff of the respectlve
departments of ex-FATA, but here again the appellants. were drscrlmlnated and no
post was created for them in Esta,blishment & Administra_tion' Department and

‘they were declared surplus and later on.were adJusted in various directorates,

4» WhICh was’ detrlmental to their rlghts in terms of monetary beneﬁts as the

‘ allowances admrssrble o them in their new places of ad]ustment were less than.

the one admrssrble in_ civil secretarldt Moreover their senlc ity was also affected
! g STED
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- and the ser\/lce Trlbunal shall justly and sympathetlcally consrder the questlon of -
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as they were placed at the bottorn of' seniority and thelr prom'otlon-s, as the

t—\« appellant appornted as Assistant is still worklng as Assistant in 2022, are the
factors, whrch cahnot be |gn01 ed and whlch shows that rnJustrce has been done to

the appellants Needless to mentlon that the respondents. falled to apprecrate that

the Surplus Pool Pohcy-2001 dld not apply to the appellants since the same was
speclflcally made and meant for dealing wrth the transition of dlStI’lCt system and
resultant re- structunng of governmental offices under the devolutron of powers

from provincial to local governments as such,. the appellanls servlce in erstwhile

FATA Secretarnat (now merged area secretanat) had no nexus- whatsoeve with -

‘the same, as nelther any department was abolished ‘nor any post hence the

syal/policy applied on them was totally |llegal Moreovel the concerned

\/J\Vl Tned counsel for the appellants had ‘added to thelr miseries by contestlng thelr

cases in wrong forums and to this effect the supreme court of Pakistan in their

case in civil petltlon No 881/2020 had also notlced that the petltloners being .

pursurng therr remedy befdre the wrong forum, had wasted much of thEll' time

delay in accordance with faw. To thr« effect we  feel that the oelay ocurred due to
: wastage of time before wrong forums but the appellants contlnuously contested

~ their case wrthout any break for getting justice. We feel” that' their case was

= already sporled by the respondents due to sheer technr”ahtles and without

touchrng merit of the case. The apex court- is very clear on the pornt of limitation

that cases should be . consrdered on ment and- mere technrralltles mcludrng
limitation shall not debar the appellant° from the rights accrued to them. In the
instant case, the. appellants has a strong case on merrt hence we are inclined to

condone the_delay ,occurred due to_the reason mentroned above

11, We are of the consldered opinion that the appellants has not been treated

Ain accordance wrth law as they were employees of admlnlstratlon department of

the ex-FATA and such stance was accepted by the respondentu rn their comment

‘7(4’¢;”3 \IS ]/ I



submitted to the‘ ngh Court'a,n'd the_ngh -_Court vide judgment dated .07-11.-2013

) declared_th_em civil servants .and employees:of admi'nistration department of ex-
fFATA-Secretariat a'nd regularlied their. se‘rvices against,'sanctldped posts, deﬂsplte
they were b-dec_laredsurplus. The'v were '-discrimlnated by not transferring their
services to the establishment and administration ‘department of provincial
gover.nme'nt on the analogy"of.other employees transferred to,thelr respectivé
departments in provrncral government and m case of non- avallablllty of post,
Finance department was required ,to, create posts in Establlshment &
Admlnl’stratlon. D'epartment' on the analog'y of creatlon of' posts in other
Administrative Dep.artments‘ as the Federal Government had granted amount of
Rs 2533%% for a total strength of 56983 posts lncludlng the posts of the
b} Al\/\-/appellants and’ declarlng them surplus was unlawful and based on malaﬁde and
on thlS score alone the rmpugned order is liable to be set aside. The correct
course would have been to create the same number of vacancies in their
res-pe'ctive department ie Estabhshment &'Admlnlstratlve Department and to
post them in thelr own department and lssues of thelr senlorrty/promotlon was

requnred to be settled in accordance wrth the prevailing law. and rule.

12 We have observed that grave anustlce has ‘been meted out to the
' appellants in the sense that after contestlng for longer for therr regularlzatlon and
finally after gettlng regularlzed they - were il deprlved of the service
structure/rules and creatlon of posts deSplte the repeated dlrectlons of the three
member bench of Peshawar Hrgh Court in ltS Judgment dated 07 11 2013 passed
in Writ Petition No. 969/2010 The same directions has still not been mplemented
and the matter was made warse when lmpugned order of placnng them in surplus
pool was passed Wthh directly affected their’seniority ano the future career of

| _the appellants after puttlng in 18 years of serane and half of thelr servrce has

- already been wasted | in ||t|gat|on.

[ ] lnln Y )
u bz vasan
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13 In vrew of the foregomg dlscussron, the lnstant appeal alongwrth-

M."e-rvrce appeals are, accepted ’l’he lmpugned order dated 25 06 2019 IR

L set asrde wrth drrectron to the respondents to adJust the appellants rn thelr‘... L
respectlve department |e Establrshment & Admrnlstratlon Department Khyber R
'Pakhtunkhwa agarnst therr respectrve posts and ln case of non avallablllty of‘v_- |

.' posts, the same. shall be created for the appellants on. the same manner as were' L
created for other Admlnlstratrve Departments vrde Flnance Department

| notrﬂcatlon dated 11- 06 2020 Upon thelr adJustrnent in- thelr respectrve
department they are held entltled to all consequentral beneﬁts The |ssue of their
'senlorrty/promotlon shall be dealt wrth in - accordance ‘with the provrsrons.. o
contalned in ClVll Servant Act 1973 and Khyber Pakhtunkhwa Government
‘Servants (Afppomtment Promotron & Transfer) Rules 1989 partlcularly Sectlon-_

17(3) of Khyber Pakhtunkhwa Government Servants (Appomtment Promotlon B
4,_'Transfer) Rules, 1989 Needless to mentlon and is. expected that in view of the ‘ |
ratio as contalned ln the judgment trtled Tkka Khan and others Vs Syed Muzafar_

Hussaln Shah and others (2018 SCMR 332), the semorlty would be determmed

accordmgly Partres are Ieft to bear thelr own costs. Frle be consrgned to record

room

. ANNOUNCED

14.01.2022

(ATIQ-UR-REHMAN WAZIR) i
. MEMBER (;z)

m)m \mm.a

%‘igvmo 1nbtinal.- ’
Qs:.s.hawar
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| BEFORE THE KHYBER PAKHTUNKHWA SERVICE' TRiBUNAL i
- e PES‘HAWAR ‘ v
%\:\ - ‘ . o . ' : )
Servuce Appeol No /2020 o o e J:( ;& ﬂ?

Quiser Khan, . Assistant (BPS- 15) Directorate of Higher
i ‘-Educohon Khyber Pakhtunkhwa. : -

....Appellant

VERSUS

1) Govemmen’r of Khyber Pokh’runkhwo Through its chlef
o Secretary at CMI Secre’roncf Peshowor '

- 2) Governmenf of  Khyber Pokhfunkhwo ’rhrough'
Secrefory Finance Deporfmen’r at civil Secrefono’r
Peshowor :

¢ S ....Respondents

1 - ~ APPEAL U/S 4 OF THE KHYBER
o PAKHTUNKHWA"  SERVICE - TRIBUNAL
ACT, 1974,( AS PER THE ORDER DATED
04-08-2020 OF THE AUGUST SUPREME
COURT OF PAKISTAN) AGAINST THE
UNJUSTIFIABLE  AND - IMPUGNED
NOTIFICATION NO.sSO(02M)/E2AD/3-
| | 18/2019 DATED 25.06-2019, WHEREBY -
o ' THE APPELLANT HAS BEEN . PLACED
i - ~ SURPLUS AS PER THE SURPLUS POOL
o " poucy AND LATER ON DURING THE.

P s g S




. Learned counsel for the appellant present. Mr. Muh v -f‘ d Adeel - f

"’;?,\;: . v// }“//w
Butt, Additional Advocate General for respondents present .ATQU'_“;“efE\E’;Sﬁ’T{&N :

heard and record perused.
Vide our detalled-.]udgment-of'_t_o'_c—l_ay,'passed in service appeal
" 'bearing. No. v122‘7/202'0 titled 'V Hanif?Ur-Rehman f-\'/ersu's Government -of |
| Khyber Pakhtunkhwa- throtigh its ‘Ch_ief.. Secretary at :Ciyil Secretariat
Peshawar and others”, the instant service '-appeal is accepted. The
impughed order}dated'.2-5.-06-_2019 is set aside with. direction to the
respondents*.to adjust the appellant in his 'respective department i.e.' '
Establishment & Administration- Department Khybe'.r PakhtunkhWa against
his reSpe:ctive.'posts ‘and in case of non-ayailabi.lity of posts, the same i)e -

created for the appellant on the Same manner, as were created for other

Administrative Departrne_nts vide F'inance Depa'rtment notification dated
© 11-06-2020. Upon his a'djustment. in his respective departrnent, the '
_ appellant is‘ held entitled to all conseqi.iential Ib'ene.ﬁts. The issue -of his

seniority/promotion.shall be dealt yvith in ac‘cordance withv the provisions

contained in Civil 'Servant Act, 1973 and Khyber. Pakhtunkhwa Government

Servants' (Appointmen_t,A Promotion &,Transfer) ‘Rules, 1989, 'particularly

Sectlon-17(3) of Khy.ber Pakhtunkhwa'G.overnment Serva,nts (Appointment

Promotion & Transfer) Rules, 1989. -Needless'to mention and is expected

that in view of the ratio as contained in the Judgment titled Tikka Khan

and others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332)

the seniority would be determined accordingly. ‘Parties are left to bear

their own costs. File be consigned to record room.

ANNOUNCED
14.01,2022 .

ATIQ-UR-REHMAN WAZIR)

(AHMAD SULTAN TAREE ) o QAR
\phates MEMBER (E)

CHAIRMAN



VAKALAT NAMA

. NO. /2021
IN THE COURT oF _A*/ f%m &, %Zml /P Cosuad s
W % : (Appellant)

(Petitioner)
(Plaintiff)

VERSUS

M M X phesy (Respondent)
v v (Defendant)
1/We/ M At

Do hereby appoint and constitute Taimur Ali Khan, Advocate High Court
Peshawar, to appear, plead, act, compromise, withdraw or refer to arbitration for
me/us as my/our Counsel/Advocate in the above noted matter, without any liability for

his default and with the authority to engage/appoint any other Advocate/Counsel on
my/our costs. '

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the above noted matter.

. The Advocate/Counsel is also at liberty to leave my/our case at any stage of the

proceedings, if his any fee left unpaid or is outstanding against me/us.

| Jdoe
) k]

L@wfv )l

ENT) 5

Dated /2021

Advocate High Court
BC-10-4240

CNIC: 17101-7395544-5

Cell No. 0333-9390916

OFFICE:

Room # FR-8, 4™ Floor,
Bilour Plaza, Peshawar,
Cantt: Peshawar




