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Petitioner alongwith his counsel present. Mr.
Muhammad Adeel Butt, Addl: AG for respondents

present.

Implementation report not submitted. Learned AAG
has assured that he will coordinate with the respondents to
get the judgment implemented and submit implementation
report on the next date. Last opportunity granted. To come

up for implementation report on 27.09.2022 before S.B.

Q

(Kalim Arshad Khan)
Chairman
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Form- A
FORM OF ORDER SHEET
Court of
Execution Petition No. 246/2022
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 22.04.2022 The execution petition of Mr. Ashig Hussain submitted today by
Mr. Taimur Ali Khan Advocate may be entered jn the relevant register and put
up to the Court for proper order please.
REGISTRAR ,
2 -« This execution petition be put up before to Single Bench at Peshawar on
Q- 6 ~ 2023 . Original file be requisitioned. Notices to the parties be
also issued for the date fixed. '
Yl el
CHAIRMAN
2" Jupe, 2022 None for the petitioner present. Kabirullah Khattak,
Addl:|AG for respondents present.
Notices be issued to the respondents for submission of
implementation report. To come up for implementation report
on 27]07.2022 before S.B. Original file be also requisitioned.
L (Kalim Arshad Khan)
Chairman
T TTT— T
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

E%ecution Petition No. lé é /2022
In Service Appeal No. 1232/2020

Ashiq Hussain, Assistant (BPS-16),
Directorate of Higher Education, Khyber Pakhtunkhwa.
PETITIONER

VERSUS

1. Government of Khyber Pakhtunkhwa through its Chief Secretary at
Civil Secretariat Peshawar,

2. Government of Khyber Pakhtunkhwa through Secretary Finance
Department at Civil Secretariat Peshawar.
RESPONDENTS

EXECUTION PETITION FOR DIRECTING THE
RESPONDENTS TO IMPLEMENT THE
JUDGMENT DATED 14.01.2022 OF THIS
HONOURABLE TRIBUNAL IN LETTER AND
SPIRIT.

-----------------

RESPECTFULLY SHEWETH:
1. That the petitioner has filed service appeal No.1232/2020 in the

Honourable Tribunal against the notification dated 25.06.2019,
whereby the petitioner has been placed in surplus pool. Accordingly
the petitioner prayed that the impugned notification dated 25.06.2019
of the respondents may kindly be set aside being illegal unlawful
against the surplus policy of 2001 as the petitioner does not fall under
the surplus policy) and the petitioner may kindly be retained/adjusted
against the Secretariat Cadre born at the strength of establishment
Department of civil secretariat and the seniority/promotion may also
be given to the petitioner since the inception of the employment in the
Government Department with retrospective back benefits as per the
judgment titled Tikka Khan & others VS Syed Muzafar Hussain Shah
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& other (2018 SCMR 332) as well as in the light of the larger Bench
of Honourable Peshawar High Court Peshawar in W.P 969/2010 vide
judgment dated 07.11.2013 in the favour of the petitioner.

. The said appeal was heard by this Honourable Service Tribunal on

14.01.2022. The Honourable Service Tribunal accepted the appeal.
The impugned notification dated 25.06.2019 was set aside with the
direction to the respondents to adjust the petitioner in his respective
department i.e Establishment & Administration Department Khyber
Pakhtunkhwa against his respective post and in case of non
availability of post, the same shall be created for the petitioner on the
same manner as were created for other Administrative Departments
vide Finance Department notification dated 11.06.2020. Upon his
adjustment in his respective department, he is held entitled to all
consequential benefits. The issue of his seniority/promotion shall be
dealt with in accordance with the provisions contained in Civil servant
Act, 1973 and Khyber Pakhtunkhwa Government Servants
(appointment, Promotion & Transfer) Rules 1989, particularly section
17 (3) of Khyber Pakhtunkhwa Government Servants (appointment,
Promotion & Transfer) Rules 1989 and in the view of the ratio as
contained in the judgment titled Tikka Kahn & others VS Syed
Muzafar Hussain Shah and others (2018 SCMR 332), the séniority
would be determined accordingly. (Copy of judgment dated
14.01.2022 is attached as Annexure-A)

. That the Honourable Tribunal gave its judgment dated 14.01.2022,

but after the lapse of about three months, the respondents did not
implement the judgment dated 14.01.2022 of this Honourable
Tribunal.

. That in-action and not fulfilling formal requirements by the

respondents after passing the judgment of this Honourable Service
Tribunal, is totally illegal amount to disobedience and Contempt of
Court.

. That the judgment is still in the field and has not been suspended or

set aside by the Supreme Court of Pakistan, therefore, the department
is legally bound to obey the judgment dated 14.01.2022 of this
Honourable Service Tribunal in letter and spirit.

. That the petitioner has having no other remedy except to file this

execution petition for implementation of judgment dated 14.01.2022
of this Honourable Tribunal.



It is, therefore, most humbly prayed that the respondents may
kindly be directed to implement the judgment dated 14.01.2022 of this
Honourable Service Tribunal in letter and spirit. Any other remedy,
which this august Service Tribunal deems fit and appropriate that,

may also be awarded in favour of petitioner. @g[ ' ///W

PETITIONER
Ashiq Hus
THROUGH:
(TAIMUR'ALI KHAN)
ADVOCATE HIGH COURT
AFFIDAVIT

It is affirmed and declared that the contents of the execution petition are true
and correct to the best of my knowledge and belief. @L‘W W

DEPONENT
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o BEFORE THE KHYBER PAKHTUNKHWA SERVICE‘I":‘”V UNAL,

T ' - '.\,-?‘ L ‘ ; . o DR EL E_E_.S_H_M_A_E
’ | I . 'Servj'ce Abpéo! No/gzg /2020 :
.
|
- Hanif Ur Riehrhon,‘"-fAssiS#dn~T (BP‘S-Té)'.,,‘ Directordte ‘ofl
Prosécution Khyber Pakhtunkhwa. oy .
) - ' . ...Appellant
| VERSUS
it 'T) ,Géverhrhen’r of KHyber Pdkh’runkhwq‘ Through its chiéf
i Secretary oT-Civi.l Secretariat Peshawar. '
| 2) Governmeni - of  Khyber | Pakhtunkhwa  through |
f Secretary, . Flncmce Department at civil Secretariat
4 Peshawar. ~
i{ | ‘ . | o
. . o ~....Respondents
APPEAL - U/S 4 OF 'THE KHYBER'
il PAKHTUNKHWA  SERVICE TRIBUNAL:
| v - ACT, 1974, AS PER THE ORDER DATED
: 04-08- 2020 OF THE AUGUST SUPREME
COURT OF PAKISTANT AGAINST THE
I , ,
| B ' - UNJUSTIFIABLE - AND lMPUGNED
. _ | A NOTIFICATION NO SO(O&M)/E&AD/S
:l . L 18/2019 DATED 25-06- 2019 WHEREBY
' THE APPELLANT HAS BEEN PLACED
SURPLUS AS PER THE SURPLUS POOL ‘
w{‘i - POLICY AND LATER ON DURING THE
‘
i |
|.| - - A w7 R
‘I - : ' : . ‘ m"lﬁ:‘: 'l( f x!! I.)?:\FT,;:‘:”'
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‘ N | Service Appeai No. 127//2020
Date of Institutlon 21.09.2020
. Date of Deciéidn S 14.01.2022

~Hanif Ur Rehman, Asglctant (BPS -16), Directorate of Prosecution Khyber
. Pakhtunkhwa. - . _ tAppeHant)

VERSUS

. Government of Khyter Pakhtunkhwa through its Chief Socruarv at c\m
Secretariat Peshawar and othcrs ' e ’Respc;ndentS)

D\/cd Yahya Zahid Gnllam Taimur halder Khan , R
Ali Gohar Durranl '

Advocates o ' .. For Appellants

ruhammad Adeal BUEL,

Additinnal Advocate General ‘ o For\respﬁndents
- AHMAD SULTAN TAREEN .. . CHAIRMAN
ATIQ-UR-REHMAN WAZIR . MEMBER (EXECUTIVE)
\ ,\ //I‘;’/ R mmmemm——m—e—————— - --......' | ’
/‘! " JUDGMEN'I
ATIQ-UR-REHMAN WAZIR MEMBER (E):-  This single judgment

shall dispose of the mstant service appﬂal as weH as the fdil«.ﬁVvinq connected

service appeals, as comrnon questlon of law. and facts are inv olved lhercm -

1228/2020 titled Zubair Shah

[ory

2. .229/20”0 titled. Farooq Khan

3. 1230/2020 titled Muhammad Am]sd Ayaz

o
BN

1231/2020 titled Qaiser Khan

1232/2070 tltled Ashiq Hussaln

n

6. 1233/2020 titled Shoukat Khan '

7. 1244/'202.0 titled Haseeb Zeb

e, &H ﬂmww:
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8. 1245/2020 titled Muhammad Zatir Shah - g

| 9. 11125/2020 titled Zahid Khan

e

7 10.11126/2020 titled Touseef Iqbai .

02.  Brief facts of the case are that the appellant.was initially; appointed as
' Assistant (BPS-ll) on contract basis ll’l Fx:FATA Secretanat vrde order dated 01-
12- 2004, His servrres were regularized by the order of Peshawal ‘High Court vrde .

1udgment dated 07 11- 2013 Wlth effect from 01- -07- 2008 in comp.lance with

' cablnet decrsron dated 29 08 2008. Regularvatron of the appellant was delayed

Dby the respondents f0| qunte longer and in the meanwhlle, m the wake of merger
of Ex- FATA wrth the Province,- the appellant alongwrth others were declared'
surplus vide order dated 25 06 2019. Feellng aggrleved the appellant alongwith

others f'led writ petltlon No 3704 P//_019 in Peshawar High Court but in the

_/
g

- meanwhrle “the appellan'r alongwrth others were adJusted in various directorates,
P

hence the ngh Court vnde Judgment dated 05 12-2019 declared the petition as

A lnfructuous, which was challenged by the appellants in the supreme court ofl

| Paklstan and the supreme court rermanded thelr case to thls T rbunal vide order

dated. 04-08-2020~in CP No. 881/2020 Prayerc of the appelanL. are that the

impuqned order dated 25 06-2019 may be set asrde and the appelldnts may be

retalned/ad]usted-' agalnst the secrétariat cadre borne th the srrength of

" Establishment & Admmlstratlon Department of - ClVll .:e'Cré'ta‘rlat Sirnllarly

senlonty/promotlon may also. be glvrn to the appellants srnce Fthe inception of
their ernployment in the go\/elnment department with t\atk beneflts as per

ludqment titled Tikka Khan & others Vs oyed Muzafar Hu:,saln Shah & others

: (201Q SCMR 332) as well as in the light of ]udgment of larger benc 1 of hlgh court

in ert Petltlon No. 696/2010 dated 07-11-2013.

03.. Learned counsel for the appellants_has COl‘ltG’ldEd that the appellants has

not been treated in accordance with law, hence their rights secured under the

Constltutlon has badly been v.olated that the lmpugned order has not been
' A TESTED

2 u\lu. ity \ll
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passed in accordance with law, therefore is not tenable and liable to be set aside;

that the appellants were ap'pointed'in' Ex-FATA Secretarlat on contract basis vide

-

‘r'
L
Ko

\

order dated 01-12-2004 and in ‘compllance with Federal Governh'ient i:leclslon
dated 29-08~2008 and in pursuance of judgment‘ ot Peshawar Hig‘h Court dated
- 07-11-2013, thelr servrces were regularized with effect from 01- 07 2008 and the

appellants were placed at the strength of Admlnlstration Department of Ex-FATA

Secretariat that the appellants were discrlminated to the effect that they were

placed |n surplus pool vide order datec‘ 25- 06 2019 whereas servrces of similarly

. placed employees of all the departments were transferrec to thelr respectrve
departments in Provrncral Government that placrng the app’lrants in surplu., pool

was not only illegal but contrary to the surplus pool pollc\ as lhe appellants

never opted } to/be placed in surplus pool as pcr section 5 (a} of the Surplus Pool

\\ \[\\m\ Po;ey’cfj001 as amended in 2006 as well as the unwrlhngness of the appellants
‘ is also clear from the respondents letter dated 22-03-2019; that by:doing so, the

_ mature service of almost ﬂfteen years may sporl and go in V\ast that the illegal

" and untoward act of the respondents is also evrdent from the notrﬁcatuon dated

- 08-01-2019, where the erstwhile FATA Secretariat departments and directorates

have been shlfted and placed under. the adminlstratrve control of Khyber
Pakhtuni(hwa Government Departments, whereas the appellants were declared

surplus; that billion of ru‘pees have heen. granted by the Federal Government for

| merged/erstwhlle FATA Secretarlat departments but unfortunately despzte having

| same cadre of posts at civil secretariat the respondents have carried out the
.l.li’l]UStlflable illegal and unlawful impugned order dated 25- Ob 2019 which lS not

L only the vrolatlon of the Apex Court Judgment but the sarr& wrll also violate the

_‘ rundamental rrghts of the appellants being enshnned in- che Constitution of
Pakistan will seriously affect the promotion/senronty of ihe appellants, that
discrimrnatory approach of the respondénts is evident from the notiﬂcatlon dated
22-03-2018, whereby other employees of Ex- FATA were not p.aced in surplus

pool but Ex- FATA Planning Cell ‘of P&D-was placed and merged rnto Provrncral

Mbhybaor ! alk h(ul hwa
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P&D Department; that declaring the appellants surplus and subsequently their
4ad3ustment in varlous departments/cllrectorates are lllegal which however were
’requrred to ‘be placed at the strength of Establrshment & Admmrstratnon

department that as per Judgment of the ngh Court, senlonW/prornotlons of the

appellants are requlred to be dealt wrth in accordance wnth the Judgrnent titled

T|l<,<a Khan \/s Syed Muzafar (2018 SCMR 332), but the respondents deliberately
‘ and with' malaflde ,declared them surplus Wthh is detrrmental to the lnterests of
- the appellants ln terms of monlto.y loss as ‘well as senlorlty/promotlon, hence

)
lnterference of this tribunal would be warranted in case of the appellants

04. | Learned Additional Advocate Gencral fo. the responr‘ents has contended
that the appellants has been ‘treated at par with the law in vogue i.e. under

/
‘ sectgp;,&l’(’/\) of the Clvn Servant Act, 19/3 and the surpm; pool policy of the

\l\l\’ ovrncral government framed thereunder, that ‘Droviso under Para 6 of the

, surplus pool pollcy states that in cCase “the ofhcer/ofﬂc'als decllnes to be

ad]usted/absorbed in the above manner in. accordance with the pnorlty fixed as

per his scnrorlty in the integrated list, he shall loose the facmty/nght of
adJustment/absorptlon and- would be required 1o opt for pre-mature retirement
from government service provnded ‘that if he doec not fulﬁll the reqursrte

1

quahfymg service for pre -mature retlrement he may be compulsory retired from

service by the competent authonty, however In the lnstant case, no affidavit is '

forthconung to the effect that the appellant refused to be absorbed/adJusted
.'under the surplus pool pOllC\/ of the qovernment ‘that . the appellants were
mmlstenal staff of ex-FATA Secretanat therefore they were treated “under
sectlon 11(a) of the Civil Servant Act, 1973: that so far as the |ssue of inclusion of
posts in BPS 17 and above of erstwhlle agency plannlng lells P&D Department
‘.mereed areas secretarlat is concerned, they were plannmg cadre employees,
hence they were adJusted in.the relevant cadre of the provrr:cnal government; that

after merger of erstwhlle FATA wrth the Province, the Flnance Department vrde
' ATTYSTED
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order dated 21-11- 2019 and 11 Oo 2.0./_0 creatcd posts in hr- aclmlnistrative

- departments:in pursuance of request of establlshment dep@rtmenl whrch were

not meant for blue eyed persons as is alleged in the appeal that lhe appellants

has been treated in accordance wrth law, hence their appvals berng devoid of

merlt may be drsm:ssed. o

- 05.  We have heard 'learned counsel for the parties and have perused the

. record.

1}

A
r

06.  Before ernbarklng upon the issue in hand, it '\‘Noul(‘j be appropriate to
explain the background of the case' Record ‘reveals‘that ln 2003, the federal

\/ernrnent created 157 regular posts for the erstwhlle FATA becretauat against

'whrch 117 employee mcludrng the appcllar‘ts were appornted on contract basis in

7004 after fu|f| ling all the codal formallt as. Cont*act of cuch ‘employees was

’_"'renewed from time, to trme by issuing office. orders and to ;thls'erfec., the final

extensroo was accorded for a further period of one year w?zth el"feczt from 03-12-
2009 1In the. m'eanwhrle, the federal governrnent decrded and ISSULd \nstructrons
dated 29 08- 2008 that all those employees worklng on contract agarnst the posts
from BPS-1 to 15° shall be regularlzed and decision of cabmet would be apphcable
to contract employees worklng in ex—FATA Secretariat through SAFRON Division
for regularrzatron of contract apporntments in respect” of contrdct employees

working in . FATA In pursuance Of the drrectlves, the. appellants submitted

appllcatrons for regulanzatlon of therr apporntments as per cabme decision, but

, such employees were not regula.r/ed under the pleas that vrde nouflcatlon dateo

 dated 29-_08-2008.

21-10- 2008 and in terms of the. -entrally admmlstered tnbal areas (employees

status order 1972 Presrdent Oder No 13 of 1972), the employeec working in

iFATA shall, from the appomted day, be the employeﬂc of ‘the provmcral

government on deputatlon to the Federal Government Wlthout deputatlon

allowance, hence they are not entrtled to be regularrzed unt‘er the policy decision

Pushiawere,



07. Irn 2009, the provincial government promulgated regularizal:ion of service
Act 2009 and in pursuance, the appellants approached the additional chief
L secretary ex-FATA for regulanzatlon of thelr services accorclngly, but no action

was taken on their requests hence the appellants filed writ, netltlon No 969/2010

for regularlzatlon of their serwces, which was allowed vide Judgment dated 30-11-

2011 and services of the appellants were regularlzed under tte regularlzatlon Act,
: 2009, agalnst whlch the respondents filed civil appeal Nn I29 P/2013 arld the .

Supreme Court remanded the case to the High Court Peshawar wrth cllrectlon to

re- examlne the case and the Wnt Petltlon No 969/2010 shall be deemed to be

pendlng A three member bench of the Peshawar ngh Court dec1ded the issue

vide Judgment dated 07-11-2013 in WP No 969/2010 and serwces of the

~

appellants/re regularlzed and the respondents were given three months time to
\\/\] }l\//prepare serwce structure so.as to regulate thelr permanent employment in ex-.
| - FATA Secretarlat vis- 3-vis their emoluments promotlons retlremeut benefits and
' |nter se -seniority W|th further directions to create a task force to ach'eve the
objectives highllghted ab‘ove. The pondents howev_el, delayed - their
regularlzation, hence they ﬁled‘COC No. 178-P/2014 anc:l'"ln"cc'-mpliance, the
respondents submltted order dated 13 06-2014, whereby sewlces of the
appellants were regularlzed vide order dated 13-06- 2014 wrlh effect from 01-07-
' '2008 as weIl as a task force commlttee had been constltuted by EX-FATA |
Secretariat’ vrde order dated 14- 10 2014 for preparatnon of service structure of
'such employees and sought tlme for preparatlon of service ruler l’he appellants
“again filed CM No. 182-P/2016 with IR in COC No 178 -P[2014 in WP No
| @69/2010 where the learned Addltlonal Advocate General alongwrth departmental
representatlve produced letter dated 28 10 2016, whereby ‘servica |ules for the’
secretarlat cadre employees of Ex-FATA Secretarlat had been shown to be
formulated and had been sent to secretary SAFRAN -for agf ‘ru\’ul hence vide

Juddment dated . 08-09- 2016 Secretary SAFRAN . was dlr_cted to finalize the

matter Wlthll‘l one month but the respondents rnstead of domg the needful,




declared ail the 117 employees including the appelidnts as surplus vide order

rdated 25 06~ 2019 against ‘which the appeliants filed Writ Petition No. 3704-

“1

/2019 for declaring the. |mpugned order as set asrde and retaining the appellants

in the CiVIl Secretariat of establishment and administration department havmg the

| ‘4 similar ca,dre of post of the rest of the crvrl secretariat employees.

-08. During the course of heaiing, the respondents produced copies of
notifications dated 19-07- 2019 and 22- 07 2019 that such employees had been
adjusted/absorbed in various departments The High Court vide Judgment dated
05-12- 2019 observed that after their absorption now they aie regular employees
of the pl‘OVii’iCi/al government and would be treated as sueh. for all intent and
purposeyn( uding their ‘seniority and so far as their other giievance regarding
- :
\/ll\p«m’ir retention in crvrl secretariat is roncerned being civil servants it would
“involve deeper apprecration ‘of the vires of the . poiicy, which have not been
impugned in the writ petition and in case the appellants still leel aggrieved
iegarding any matter that could not be legally Within the frameworr of the said
policy; they would be legally bound by. the terms and conditions of servrcc and-in
view of bar contairied in Article 212 of the Canstitution,: rhis court could not
embark upon. to entertain the same. Needless to mention and we expect that o

. Keeping in vrew the ratio as contained in the judgment titled Tii(ka Khan and ‘
 others Vs Syed ‘Muzafar Hussain Shah and others (2018 SCMR 332), the seniority
. iy‘vould be determined acc‘ordingly, hence .the petition was d-ei,:-i‘ared ‘as infructuous
| and was dismissed as such. Against the judgment o'f High.'f':.ourt, the appzliants
| filed CPLA No 881/2020 in the Supreme Court of Pakistan, 'v_v“hich'was disposed of
-vide ]udgment dated 04-08-2020 on, the terms that the petitioners should'
approach the serVice tribunal, as the issue being terms and condition of their
service, does-fall within the Jurisdicticn of service tribunal hence the appellant

filed the instant service appeal. .
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09. Main concern of the appellants in the instant service appeal is that in the

: ﬁrst place, declari.ng them surplus is illegal as they were servin’g against regular

posts in admlnlstratlon department \./('FATA hence their servrces were requlred

to be transferred to Establlshment & Admlnlstratlon Department of the plovmcnal

covernment like other departments of Ex-FATA were merged in thelr respectnve

L}

; department Their second stance is that by declarlng them surplus and their

subsequent ad]ustment in dlrectorates affected them in mOl’lltOI'y terms as well as

their senlonty/promotlon also affected belng placed at the bcrtom or the seniority

line.

" 10. In view of the foregomg explanatlon, in the ﬁrst place it would be

approprlate/K count the dlscrlmmatory behavrors of the respondents with the:

\N\’/ap{ellants due to whlch the appcllants spent almost ‘twelve: yedrs in protracted

llthatlon rlght from 2008 tlll date. The appellants were appornted on contract

basis atter fulﬂlllng all. the codal formalities by FATA Secretarlat admlmstratlon

‘wing but thelr services were not reqularlzed whereas similarly appomted persons

by the same ofﬁce wuth the same terms and condltlons vrde appomtments orders

dated 08-10- 2004 were regulanzed vide order dated 04- 04 2009. Similarly a

_ batch of another 23 persons apponnted on contract were regulanzed vide order '

dated 04- 09 2009 and still a batch of another 28 persons were regularized vide

.order dated 17-03-2009; hence the appellants were dlscrlmmuted in regularlzatlon
- of their serwces wnthout any valld reason. In order to regulanLe theu services, the -
A appellants repeatedly requested the respondents to consrder thern at par with

those, who were regulanzed and. finally they SmelttGd applicetions . for,

|mplementat|on of the decision dated 29 08-2008 of the rederal government
where by all those employees worklng in FATA on contract were ordered to be
regularized, but their requests were decllned under the plea that by virtue of

presldential order as discussed above,~ they ‘are employees of provincial

government and only on deputation to FATA but without deputation allowance,
: ATTESTED




hence they cannot- be regularized, the fact however

4
s
;}1

department of Ex--FATA Sec etariat, but due o malaﬁ

remaln tha"'_t' they were not

(e'nployee of provincial governmenl and we‘re appointed by _adminlstratlon

de of the respondents, they

. were repeatedly refused regularlzatlon, Nhlch hoWever was not; warranted. In the

.meanwhlle, the pl ovrncral government. promulgated Regulanzatlon Act 2009, by

virtue of which .all the contract employees were regulanzed but the appellant

were, again refused 'egulanzatlon, but W|th no plau51ble reason, hence they were

again dlscrlmlnated and compelllng lhem to file Writ Petition- 'n peshawar High

Court, Whlch ‘was allowed vide ]urlgment dated 30 11-2011 wrthout any debate

as the respondents had already declared them as provincial ¢ employees and there

was no: reason whatsoever to refuse such regulanzatnon. but the respondent’

. instead of their regularlvatlon, filed CPLA In the Suprem“ “Court of Paklstan

/

3galnst such decrsron, whlch again was an act of dlscnmlnatlon and mala.lde,

U }V‘/Where the respondents had tal\en a ples that the ngh Court had allowed

regularization unoer ‘the regurarwatlon Act, 2009

but did not : discuss their

regularization under the pollcy of Federal Government laldr down ll‘l the office

memorandum issued by the cabinet secretary on 29 08- 2008 directing the

reqularization ot services of contractual employees worklng in FATA, .hence the -

Supreme Court ‘remanded thelr case to High Court to

examlne this aspect as well.

‘A three member bench of ngh Court heard the arguments, where the

" respondents took a U turn and agreed to the point that the ‘appellants had been

' dlscrlmlnated and they will be regularized but sought tlme for creatlon of posts

and to draw service structure for the e and other employees to regulate thelr

permanent employmen,t. The three rnemoer bench of th= l—llgh Court had tal\cn a

serious view of the unessentlal technlcalltles to block the way of the ‘appeliants,

who too are entltled to the same rellef and advrsed the: i‘.espOndents that the

petltloners are suffenng and are in trouble besrdes

'regulanzatlon was allowed on the basrs of Federal Government decrsxon dated 29- .

mental agony, hence such

08- -2008 and the appellants were declaled as civil. servants of the FATA
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‘ Secre’tarlat and not of the provlnclal government. In a m'ahnel"., the appellants

werée wrongly refused their rlght of regularlzatlon under thé l-‘ederul Government
Policy, Wthh was conceded by the re.,pondents before three members bench,

but the appellants suffered for years for a smgle wrbng refusal of the

o respondents, who put the matter on the back burner and on the ground of sheer

technicalities thwarted the process despite the repeated dlrectlon of the federal
government as well as of the Juddment Qf the courts. Finally, Scrwces of the

appellanls were very unwﬂlanly regularlzed in 2014 with effect from 2008 and

‘that too after- contempt of court proceedmgs Judgment of the lhree member
bench lS very clear ano by v1rtue of 'such judgment, the respondents were.

_ reqmred to regularlze them in the fi rst place and to. owH tem as their own

employees borne /DR' the strength of establlshment and admlmctratlon department

,,/"
-

nabated as nelther posts were created for. them nor servmc rules were framed

for them as were commltted by the pondents before the ngh Court and cucll |
'commltments are part of the ]uog‘nent dated 07-11- 201’* of Peshawar High

Court. In the wake of /_’Sth Constitutional amendments and upon merger of FATA

Secretariat into Provincial Secretarlat all the departments alongwlth staff were

‘merged ll’l'(’.O prov:nCIal departments Placed on record is notlﬂcatlon dated 08 01-
2019 where P&D Department of FATA Secretanat was handed over to provmcnal
- P&D Department and law & order department merged lnto Honre Department _
vide notlﬂcatlon dated 16-01- 2019 Flnance department merged into- provincial

Finance department vnde notlﬂcatlon dated 24-01- 2019 educatlon department

vnde order dated 24- 01 2019 and similarly alt. other department like Zakat & Usher
Department Populatlon Welfare Department Industrles, rLChl’llLa| Education,
dinerals, Road &Infrastructure Agrlculture l’orests Irrlgatlnn Sports, FDMA and

others were merged into respective Provmmal Department" but the appellants
].

" being employees of the admmxstratlon department of ex- FATA were not merged

'lnto Provincial Establlshment & Admmlstratlon Department rather they were

'”;‘;!V\H

et
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declared surplus, which was dlscrlmlnatory and based on malcllde, as there was

{no reason for declaring ‘the appellants as surplus, as totcll strength of FATA

S

Secretariat from BPS 1 to 21 were. 56983 of the crvnl admlnlstratlon against which

N

'.employees of provlncial government defunct FATA DC employees appointed by
FATA Secretarlat llne dlrectorates and autonomous bodies etc were lncluded
amongst Wthh the number of 117 employees including ¢ “he appellants were
granted amount of Rs. 25505.00 mllllon for smooth transut.on of the employees
as well as departments G provrncral departments and to this effer‘t a summery
was submitted by the provmcral government to the Federal Govelnment which
was accepted and vide notlf‘ cation dated 09 04-2019, provrncral government was
‘« asked to ensure payment of salarles and other obllgatory expenses, lncludlng
termlnal beneﬂts as well of the employees agalnst the regular sanctioned 56983
posts of the” ad;nlstratlve departments/attacned dlrectorates/ﬂeld formatlons of
K f\N\‘ rstwhlle FATA whlch shows that the appellants were alsu worklng against
sanctioned posts and they were requsrecl to be smooth‘y merged with the
establishment and admlnlstration department of provrncral govunment but to
their utter dls'may, they were declared as surplus lnsplte of the fact that they
were posted agalnst sanctloned posts and declaring them surplus was.no more
”than' malaﬂde of the respondents Another dlscrlmlnatory behavlor of the
' respondents can be seen, when a total of 235 posts were createcl vide order
dated 11-06-2020 in admlnlstratlve departments le Flnance, home, Local
G overnment Health, Envrronment Informatlon, Agriculture, Irrlgatlon, Mlneral
and Educatlon Departments for ad]ustment of the staff of the respectlve '
departments of ex-FATA, but here agaln the appellants were dlscrlmlnated and no
post was created for them in Establlshment & Admlnlstratlon Department and
they were declared surplus and later on.were ad]usted in various directorates,
' whlch was’ detnmental to their rlghts in terms of monetary beneflts, as the

. allowances admrssrble to them in their new places of adJust'nent were less than

the one admussrble in civit secretarlat Moreover their seniciity was also affected
~ -. rsﬂ*“
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as they were placed at the bottom of' seniority and their promotions, as the

-.rappellant appomted as Assistant is still worklng as Assistant m 2022, are the

2w

e \

“lfactors, which. cahnot be ignor ed and Wthh shows that anustlce has been done to
‘the appellants Needless to 'mentlon that the respondents, fal’led td appreciate _that
the Surplus Pool Pollcy 2001 dld not apply to the appellants since the'same" was
specrﬂcal y made and meant for dealing with. the transition ot dlstrlct system and
resultant re- structunng of governmental offices under the devolutlon of powers

from provincial to local governments as such,. the appellants servrce in erstwhile

FATA Secretanat (now merged area secretarlat) had no nexus whatsoeve with -

‘the same, ‘as - nelther any department was abollshed nor any post hence the

. surplus: p al/ohcy applled on them was totally lllegal Moreovel the concerned
\/J\‘{\/leﬁ:unsel for the appellant' had ‘added to thelr miseries by contestlng thelr
|  gases in wrong forums and to this effect the supreme court of Pakistan in their
case in civil petltlon No 881/2020 had also notlced that the petltloners being

pursurng thelr remedy befOre the wrong “forum, had wasted much of thelr time

. and the servrce Trlbunal shall justly and sympathetrcally consnder the questlon of
delay in accordance with law. To thrL effect we . feel that the oelay otcurred due to

wastage of time before wrong forums but the appellants contlnuously contested

~ their case W|thout any break for getting justice. We feel” that their case was

’ already sporled by the respondents due to sheer techni"alltles and without

touchlng ment of the case. The apex court: is very clear on the pomt of limitation

that cases should be . consrdered on merlt and- mere technlcalltles lncludlng
limitation shall not debar the appellantf from the rights accrued to tnem In the
instant case, the. appellants' has a strong case on meri.t hence we are inclined to

condone the delay occurred due to the reason mentroned above.

1 We are of the con51dered opinion that the appellants has not ‘been treated

in accordance with law,. as they were employees of admlnlstrahon department of

'the ex FATA and such stance was accepted by the respondents in their comment

valnz e l,
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submltted to the High Court‘and thelnghrColurt vide judgment éclated 07-1t-2013
l declared'them civll servants and employees of adml'nistration department of ex-
-FATA-Secretariat a'nd regularlzed thelr. services against Sanctidped posts, despite
thev were declared surplcs They were drscrlmlnated by not transfernng their
servnces to the establlshment and admlnlstratlon department of provincial
gover.nment on the analogy of other employees transferred to then respectlve
departments in provmcnal government and m case of non- avallablllty of post,
Flnance department was reqmred to create posts |r* Establlshment &
}Admlnlstratlon Department on the analogy of creatlon of posts in other‘
Administrative Departments as the Federal Government hc.d granted amount of
s ZSSMm for a total strength of 56983 posts lncludl‘ng the posts of the |
b} \\]\-// appellants and’ declarlng them surplus was unlawful and based on malaﬁde and
| on thls score alone the lmpugned order is liable to be set aside. The correct
course would have been to create the same number of vacancies in their
respectlve department i.e. Establlshment & Admlnlstratlve‘ Department and to

post them in their- own department and lssues of their senlorlty/promotlon was

required 'to'be settled in accordance wnth the prevailing law.and rule.

12 We have observed that grave injustice has bee‘n\ meted out to the

: appellants in the.sense that after contestlng for longer for thelr regularlzatlon and

flnally after gettlng regulanzed they - were till deprlved of the service

structure/rules and creatlon of posts desplte the repeated dlrectlons of the three
member bench of Peshawar ngh Court in its Judgment dated 07 11 2013 passed :

n Writ Petition No. 969/2010 The same directions has stlll rnot been lmplemented
and the matter was s made worse when lmpugned order of placmg them in surplus
pool wa‘s passed, which directly affected their senlorlty ano the future career of

the appellants after puttlng,ln 18 y.ears of servuce and half of their service has

i already been wasted in lltlgatlon.

eiiviaazad
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connected ervrce appeals are accepted The |mpugned order dated 25 06 2019 ls‘ e

set asrde wnth dlrectlon to the respondents to adJust the appellants m their

-respectlve department |e Establlshment & Adr.nmlstratlon Department Khyber' |

'Pakhtunkhwa agamst thelr respective posts and ln case of non avallablllty of'_ ‘

' posts, the same. shall be created for the appellants on. the same manner as. were :

l
created for other Admlmstratlve Departments \/lde Frnance Department

notlﬂcatron dated 11- 06 2020 Upon thelr adJustrnent i thelr respectlve

department they are held entltled to all consequentlal benet‘ ts. The issue of thelr '

senlorlty/promotlon shall be dealt wrth in- accordance ‘with the prowsnons_

) contamed in ClVll Servant Act 1973 and Khyber Pakhtunkhwa Government

I

‘Selvants (Appomtment Promotlon & Transfer) Rules, 1989 partlcularly Sectlon-

17(3) of Khyber Pakhtunkhwa Government Servants (Appomtment Promotlon &

-,_'Transfer) Rules 1989 Needless to mentlon and is. expected that in view of the
- ratio as contalned ln the judgment tltled Tikka Khan and other= Vs Syed Muzafar

Hussaln Shah and others (2018 SCMR 332), the senlorlty would be determlned

accordmgly Partles are left to bear thelr own costs. Flle be conSlgned to record

room.

. ANNOUNCED

14.01.2022.

(ATIQ-UR-REHMAN WAZIR)
'MEMBER (E) _

. '\ oy “5\ ‘t‘ﬁ“-—-»**

In vrew of the foregomg dlscusslon, the mstant appeal alongwuth
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PR R BEFORE THE KHYBER PAKHTUNKHWA SERVICE"? |
B o PESHAWAR
Service Abpeol No. /2020 :
Sff;‘/"'f o .
A Ashig Hussain,  Assistant (BPS-16) Directorate of Higher
‘ ] Education, Khyber Pakhtunkhwa. : T
' ....Appellant -
' ' . VERSUS

1) Govemmem‘ of Khyber Pakhtunkhwa through its ch ef
Secretary oT Civil Secreforlo’r Peshawar. :

- 2) Govermnment  of Khyber Pokhfunkhwd through
Secretdry, Finance Deporfmen’f at civil Secretariat
'Peshowor

o

...Respondenfs

. APPEAL U/S 4 OF THE KHYBER
EA -  PAKHTUNKHWA . SERVICE TRIBUNAL

ACT, 1974,( AS PER THE ORDER DATED
| . 04-08-2020 OF THE AUGUST SUPREME"
4 7~ COURT OF PAKISTAN) AGAINST THE
I © UNJUSTIFIABLE  AND IMPUGNED.
| R ERCE NOTIFICATION NO. SO(O&M)/E&AD/3
; :é‘——w 18/2019 DATED 25-06-2019, WHEREBY
| | Q\\O\'\%ﬁe ~ THE APPELLANT HAS BEEN PLACED
SURPLUS AS PER THE SURPLUS POOL |
POLICY AND LATER ON DURfNﬁ%{jﬁgM %émmmm
, R
el Pagoric
Y e Tribumal.
iﬂ St p;:b%gmf
< - :
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Learned counsel for the appellant present Mr. Muham ad Adeel 4 :}L_ /:

.ﬁButt Addltlonal Advocate General for respondents present \A\rguments/

) heard and record perused

Vlde our detalled Judgment of today, passed in service appeal

: bearmg No 1227/2020 titled: Hamf—Ur-Rehman Versus Government of

Khyber Pakhtunkhwa through its Chlef Secretary at CIVI| Secretanat.'

Peshawar and others”, the instant Sc.rwce appeal is accepted The

lmpugned order dated 25 06 -2019 is set asude with direction to the

!

respbndents to- adJust the appellant in his respectlve department i.e.

Establlshment & Admmlstratlon Department Khyber Pakhtunkhwa agalnst

| hlS respectlve posts and in case of non-avallablllty of posts the same be

created for the appellant on the same manner, as were created for other

‘Admlnlstratlve Departments vrde Fmance Department notification dated

11 06-2020. Upon his adJustment in his respectlve department the - .

appellant is held entitled to all consequentlal beneF ts. The issue of his
senlorlty/promotlon shall be dealt wnth |n accordance with the provisions
contamed in Civil Servant Act, 1973 and Khyber Pakhtunkhwa Government
Servants (Appomtment Promotlon & Transfer) Rules, 1989 partlcularly
Sectlon 17(3) of Khyber Pakhtunkhwa Government Servants (Appomtment '
Promotlon & Transfer) Rules, 1989 Needless to mentlon and is expected |

that in view of the ratlo as contalned in the Judgment tltled Tikka Khan

‘and others Vs Syed Muzafar Hussaln Shah and others (2018 SCMR 332),

the. senlorlty would be determlned accordmgly Partles are left to bear .

their'own costs. File be consngned to record room

ANNOUNCED

14.01.2022

~ (ATIQ UR-REHMAN WAZIR)
i MEMBER ® ~
Aty s le e
)’hc\:«{v e hﬂm ;‘rj‘l«

n mﬁo;v\ﬂ/

CHAIRMAN
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VAKALAT NAMA

" NO. /2021

INTHE COURTOF_ A2 (rre Ltbmal Pidliosa,

W %{L/{m (Appellant)

(Petitioner)
- | (Plaintiff)
: VERSUS
M &W (Respondent)
- / V (Defendant)

I/We, W /%X/%

Do hereby - appoint and constitute Taimur Ali Khan, Advocate High Court
Peshawar, to appear, plead, act, compromise, withdraw or refer to arbitration for
me/us as my/our Counsel/Advocate in the above noted matter, without any liability for
his default and with the authority to engage/appoint any other Advocate/Counsel on
my/our costs.

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the above noted matter,
The Advocate/Counsel is also at liberty to leave my/our case at any stage of the
proceedings, if his any fee left unpaid or is outstanding against me/us. ‘

. e T

Dated /2021 . :
| . (CLIENT) N gp&qz%ogu~3
Advocate High Court
BC-10-4240
CNIC: 17101-7395544-5
Cell No. 0333-9390916
OFFICE:

Room # FR-8, 4" Floor,
Bilour Plaza, Peshawar,
Cantt: Peshawar



