26" July, 2022 Petitioner alongwith his counsel present. Mr.
Muhammad Adeel Butt, Addl: AG for respondents

present.

Implementation report not submitted. Learned AAG
has assured that he will coordinate with the respondents to
get the judgment implemented and submit implementation
report on the hext date. Last bpportunity granted. To come

up for implementation report on 27.09.2022 before S.B.

wcANNED -
T KE O

(Kalim Arshad Khan)
Chairman
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The execution petition of Mr. Shaukat Khan submitted today by
Mr. Taimur Ali Khan Advocate may be enteredyin the relevant register and put

up to the Court for proper order please.

Yy
REGISTRAR

This execution petition be put up before to Single Bench at Peshawar on

P -é» led> Original file be requisitioned. Notices to the parties be

Q

CHAIRMAN

also issued for the date fixed.

None for the petitioner present. Kabirullah Khattak,

AG for respondents present.

Notices be issued to the respondents for submission of
mentation report. To come up for implementation report

.07.2022 before S.B. Original file be also requisitioned.

(Kalim %rs;ad Khan)

Chairman

s
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR. ‘f\

Execution Petition No. 2—& + /2022
In Service Appeal No.1233/2020

Scamn
KEgy D
Shoukat Khan, Assistant (BPS-16), @@Shawa r
Directorate of Higher Education, Khyber Pakhtunkhwa.
PETITIONER
VERSUS

1. Government of Khyber Pakhtunkhwa through its Chief Secretary at
Civil Secretariat Peshawar.

2. Government of Khyber Pakhtunkhwa through Secretary Finance
Department at Civil Secretariat Peshawar.

RESPONDENTS

EXECUTION PETITION FOR DIRECTING THE
RESPONDENTS TO IMPLEMENT THE
JUDGMENT DATED 14.01.2022 OF THIS
HONOURABLE TRIBUNAL IN LETTER AND
SPIRIT.

-----------------

RESPECTFULLY SHEWETH:

1. That the petitioner has filed service appeal No.1233/2020 in the
Honourable Tribunal against the notification dated 25.06.2019,
whereby the petitioner has been placed in surplus pool. Accordingly
the petitioner prayed that the impugned notification dated 25.06.2019
of the respondents may kindly be set aside being illegal unlawful
against the surplus policy of 2001 as the petitioner does not fall under
the surplus policy) and the petitioner may kindly be retained/adjusted
against the Secretariat Cadre born at the strength of Establishment
Department of Civil Secretariat and the seniority/promotion may also
be given to the petitioner since the inception ofl: the employment in the
Government Department with retrospective back benefits as per the
judgment titled Tikka Khan & others VS Syed" Muzafar Hussain Shah
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& other (2018 SCMR 332) as well as in the light of the larger Bench
of Honourable Peshawar High Court Peshawar in W.P 969/2010 vide
judgment dated 07.11.2013 in the favour of the petitioner.

. The said appeal was heard by this Honourable Service Tribunal on

14.01.2022. The Honourable Service Tribunal accepted the appeal.
The impugned notification dated 25.06.2019 was set aside with the
direction to the respondents to adjust the petitioner in his respective
department i.e Establishment & Administration Department Khyber
Pakhtunkhwa against his respective post and in case of non
availability of post, the same shall be created for the petitioner on the
same manner as were created for other Administrative Departments
vide Finance Department notification dated 11.06.2020. Upon his
adjustment in his respective department, he is held entitled to all
consequential benefits. The issue of his seniority/promotion shall be
dealt with in accordance with the provisions contained in Civil servant
Act, 1973 and Khyber Pakhtunkhwa Government Servants
(appointment, Promotion & Transfer) Rules 1989, particularly section
17 (3) of Khyber Pakhtunkhwa Government Servants (appointment,
Promotion & Transfer) Rules 1989 and in the view of the ratio as
contained in the judgment titled Tikka Kahn & others VS Syed
Muzafar Hussain Shah and others (2018 SCMR 332), the seniority
would be determined accordingly. (Copy of judgment dated
14.01.2022 is attached as Annexure-A)

. That the Honourable Tribunal gave its judgment dated 14.01.2022,

but after the lapse of about three months, the respondents did not
implement the judgment dated 14.01.2022 of this Honourable
Tribunal.

. That in-action and not fulfilling formal requirements by the

respondents after passing the judgment of this Honourable Service
Tribunal, is totally illegal amount to disobedience and Contempt of
Court.

. That the judgment is still in the field and has not been suspended or

set aside by the Supreme Court of Pakistan, therefore, the department
is legally bound to obey the judgment dated 14.01.2022 of this
Honourable Service Tribunal in letter and spirit.

. That the petitioner has having no other remedy except to file this

execution petition for implementation of judgment dated 14.01.2022
of this Honourable Tribunal.
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It is, therefore, most humbly prayed that the respondents may
kindly be directed to implement the judgment dated 14.01.2022 of this
Honourable Service Tribunal in letter and spirit. Any other remedy,
which this august Service Tribunal deems fit and appropriate that,

may also be awarded in favour of petitioner. M

PETITIONER
Shoukat Khan

THROUGH: /ﬁ
(TAIMUR ALI KHAN)
ADVOCATE HIGH COURT

AFFIDAVIT
It is affirmed and declared that the contents of the execution petition are true

and correct to the best of my knowledge and belief. W

DEPONENT
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 Service Appedl N'oiﬁg ! /2020

Ur

PESHAWAR

| VERSUS

. Rehmcn;v : 5Assiéfdn»1‘ (BPS-] 6) Directorate of
Prosécution Khyber Pakhtunkhwa. S S ,
‘ S ' . "...Appellant

'1) ,Géverhmem of Khyber Pdkh‘run,khwq. i‘hr_ough its chiéf
Secretary o’r-Civil Secretariat Peshawar. '

| 2) Government - of  Knhyber | Pakhtunkhwa

through |

Secretary, . Flnonce Department o’r C|V|| Secretariat
Peshawar. : -

....Respondents

APPEAL- U/S 4 OF 'THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL

w45 - ACT, 1974, AS PER THE OR.DER DATED

04-08- 9.020 OF THE AUGUST SUPREME-

COURT OF PAKISTAN) AGAINST . THE
UNJUSTIFIABLE ':, AND IMPUGNED

. NOTIFICATION NO. SO(O&M)/E&AD/3
. 18/2019 DATED 25-06- 2019 WHEREBY

THE APPELLANT HAS BEEN PLACED
SURPLUS AS PER THE SURPLUS POOL
'POLICY AND LATER ON DURING THE

[ & \«l lﬂnl frwg

Bervice 1“11“,
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BEFORE THE KH‘{BER PAKHTUNKHWA “EERVILE TRIBUNM P’ENWM&R‘

b ((1 N

Se‘rvice_Appeai No. 122_//2020

Date of ;nstitutidn ... 21,09.2020
. Date of Dedision ... 14.01.2022

~Hanif Ur Rehman, Assi'stant.(BPS-16), Directorate of Prosecution Khyber
pakhtunkhwa. ' ' o 4Appellant)

VERSUS

. Govelhmpnt of KhyLer Pakhtunkhwa through its Chief Se\cru'arv at - Cuwil
Secretariat Peshawar and oth:.rs e 7Respondents)

‘\/C.U Yahya Zahid Gullanl “Taimur Haider Khan

1,

Ali Gohar Durrani, .
Advocates L : ' For Appellants

vuhammad Adeel Butt,

pdditional Advocate General ' o Fo.'r,respo'ndents
' AHMAD SULTAN TAREEN W . CHAIRMAN
ATIQ-UR-REHMAN WAZIK MEMBER (EXECUYIVE)
\ LT e et —
A =" JUDGMEN'I .
ATIQ-UR-REHMAN WAZIR MEMBER (E):- This singlejudgment

shall dispose of the mstant service ammal as well as the following connected

service appeals as common questlon of law. and facts are involved lmrcsn -

ok

N

1228/2020 titled Zubair Shah

220/20.»_0 titled. Farooq Khan

. 1230/2020 titled Muhammad Amjid Ayaz

. 1231/2020 titled Qaiser Khan

1232/2020 titled Ashiq Hussain

1233/2020 titled Shoukat Khan

1244/2020 titled Haseeb Zeb

! i by or o
Hegadinpvensn
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8. 1245/2020 titled Muhammad Zafir Shah

9. 11125/2020 titled Zahid Khan

10.11126/2020 titled Touseef Iqbal

02.  Brief facts of the case are Lhat the appellant was initially; appointed as

' Assrstant (BPS 11) on contract basis m fox- FATA Secretariat vrde order dated 01-

12- 2004 His servrres were regularlzcd by the order of Peshawal -High Court vide

ludgment dated 07 11- ?013 wrth effect from 01- 07-2008 -in comp.lance with

~ cabinet decrsron dated 29 08-2008. Regulariz atlon of the appellant was delayed

“by the respondents for qurte fonger and in the meanwhlle, |n the wake of merger

of Ex- FATA wrth the Provrnce the appellant alongwnth ..hers were declared
surplus vrde order dated 25 06 2016. Feellng aggneved the appellant alongwith

thers filed writ petltlon No 3704 P/4019 in Peshawar High COUlt but in the

e

: meanwhrle Lhe appellant alongwith others were adJusted in various dnectorates,
\%e rhe ngh Court vrde Judgment dated 05 12- 2019 declared the pF‘tlthl’l as
mfructuous whrch was challenged by the’ appellants in the supreme court of

| Paklstan and the supreme court rermanded thelr case to thls Trlbunal vide order

dated 04-08- 2020 in CP No. 881/2020 PrayerC of the appelrant are that the
|mpuqned order dated 25 06-2019 may be set aside and the appellcmts may be
retalned/ad]usted agalnst the secretariat cadre borne ]t the srrength of |
Establishment & Admmlstratron Department of - erl Jecrétarlat Sirnilariy
senlority/promotron may also be Clvrn to the appellants smce the inception of

their employment in the govemment department with biLk beneﬂts as per

1udgment titled leka Khan & others Vs Syed Muzafar Hp ssain Shah & others

. (2018 SCMR 332) as well as in the light of Judgment of larger bencn of hlgh court

in Wrrt‘ Petition No: 696/2010 dated 07-11-2013.

03.. Learned counsel for the appellants has contended th,at the appellants has

. not been treated in- actorda-nce with law, hence their rights secx.rred under the

Constltutlon has badly been vrolated that the lmpugned order has not been

Pukhfukh\\a
MCrvice Fribowat
Womalrinivwit e
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is also clear from the respondents letter dated 22-03-2019; that by-doing so, the.

passed in accordance with law, therefore is not tenable and liable to be set aside;

that the appellants were appointed.in' Ex-FATA Secretarlat on contract baslis vide

order dated 01-12-2004 and in compliance with Federal Government decision

dated 29-08-2008 and in pursua'nce of judgment of Peshawar ng’,h Court dated

- 07-11-2013, thelr servrces were regularrzed with effect from 0;-07 2008 and the

appellants were placed at the strength of Admlnlstratlon Department of Ex-FATA
Secretarlat that the appellants were dlscrlmrnated to the effect that they were
placed ln surplus pool vide order dated 25-06- 2019 whereas ser\/rces of similarly
.aced employees of all the departments were transferrer_ to thelr respective
departments in Provrncral Government that placmg the app:l.ants in surplus pool
was not only lllegal but contrary to the surplus pool polrcy as the appellants
never opted to/be placed in surplus poo! as pcr section-5 (@} of the Surplus Pool

e
POJ,G-YOf 2001 as amended in 2006 as well as the unwrlllngness of the appellants

mature servrce of almost fifteen years may sporl and go in vxaste, fhat the illegal -

" and untoward act of the respondents is also evrdent from the notrﬁcatlon dated

08-01- 2019 where the erstwhile FATA Secretarlat departments and drrectorates
have been shlfted and placed under. the admlnlstratlve control of Khyber
Pakhtunr(hwa Government Departments, whereas the appellants were declored

surplus; that billion of rupees have heen. granted by’ the Federal Government for

| merged/erstwhlle FATA- Secretanat departments but unfortunately clespzte having

same cadre . of posts at civil secretanat the respondents have carried out the

Llﬂ]UStlflable lllegal and unlawful rmpugned order dated 25- Ob 2019 which l_> not

L only the vrolatlon of the Apex Court Judgment but the same wrll also violate the

rundamental nghts of the appellants being enshrlned in the Constitution of

Pakrstan, will senously affect the promotlon/senlonty of the appellants, that
dlscrlmlnatory approach of the respondents is evident from the notlf cation dated
22- 05 2019, whereby other employees of Ex-FATA were not praced in surplus

pool but Ex- FATA Plannlng Cell of P&D was placed and merged lnto Provrncral

RwxNINER '
mhyboer Pralditnilnes
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P&D Departrnent that declanng the appellants surplus ann subsequently then
adjustment in vanous deparunents/drrectorates are lllegal which however were
requrred to ‘be placed at the strength of Establlshment & Admlnlstratlon
department that as per Judgment of the ngh Court, senlorlty/prornotlons of the

appellants are requnred to be dealt wrth in accordance wrth the Judgment titled

Tikka Khan Vs Syed Muzafar (2018 SCMR 332), but the respondents dellberately

‘ and wrth malaflde declared them surplus whlch is detrrmental to. the mterests of

- the appellants ln terms of monlto.y loss as ‘well- as senlorlty/promotron hence
i
lnterference of thls trlbunal would be warranted in case of the. appelrants

04. Learned Addltlonal Advocate General for the respondlents has contended

that the appellants has been treatad at par with the laW"ln vogue i.e. under

' sectro;il(A) of the Clvn Servant Act, 19/3 and the surpma pool policy of the

\/j \l\l\-* rovrncral government framed therounder that proviso under Para 6 of the

, surplus pool pollcy states that in case “the ofhcer/ofﬁc'als decllnes to be

ad]usted/absorbed in the above manner in accordance wrth the pra.lorlty fixed as

per his SCl‘llOl‘lty in the integrated list, he shall loose the faCIllty/rlght of
adJustment/absorptlon and: ‘would be required ‘to opt for pre mature retirement
from government service provrded ‘that if he doec not fulﬂll the requrslte

quallfylng service for pre -mature retlrement he may be compulsory retired from

service by the competent authorlty, however in the instant case, o affidavit is '

forthcomlng to the effect that the appellant refused to be eabsr)rt)ecl/adjusted

. under the surplus pool pollcy of the government ‘that . che appellants were

mlnisterlal staff “of ex-FATA Secr etanat therefore they were treated under
sectlon ll(a) of the Civil Servant Act, 1973; ‘that so far as the lssue of inclusion of
posts in BPS 17 and above of erstwhlle agency plannlng l:*lls P&D Department

merged areas secretarlat is concerned, they were plannmg cadre employees,
‘hence they were adJusted in-the relevant cadre of the provrncral government that

~ after merger of erstwhlle FATA wuth the Provmce, the Flnance Dapartment Vlde

VQ.v.h awar
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order dated 21-11- 7019 and 11 Ob 2040 created posts in the admlnlstratlve

departments- in pursuance of requeSt of establlshment depar’rmenl whlch were

not meant for blue eyed persons as is alleged in the appeal that 1he appellants

has been treated in accordance wrth law, hence their appeals belnq devnid of

‘merit may be dlsmrssed. o

- 05. We have heard ‘learned counse!l for the parties and have perused the

“record.

)

|

06. Before elnbarklng upon the issue in hand it would be approprlate to
explain the background of the case. Record reveals that in 2003, the federal

dovernment created 157 regular posts for the erstwhile FATA becrecanat against

‘W\’llCh 117 employees lncludlng the appcllcnts were appomted on contract basis in

2004 after fUlf" ling all the codal formalltcs Contract of cuch ‘employees was

."’lenewed frorn tlme to time by issuing office. orders and to :thls__erfecl., the final

extensron was c'CCOI’dEd for a further period of one year wth effect from 03-12-
2009 In the meanwhlle the federal government deczded and |SSULd lnstructlons
dated 29 08- 2008 that all those employees working on contract agalnst the posts
from BPS-1 to 15 shall be regularlzed and decision of cabmet would be appllcable
to contract employees worklng in ex-FATA Secretarlat through oAFRON Division
for regularlzatlon of contract apponntments in respect” of contract employees

working in . FATA In pursuance of the dlrectlves the appellants submitted

ppllcatlons for regularlzatlon of thelr apporntments as per cablne t decisicn, but

, such employees were not regula.ued under the pleas that vrde ﬂOtlflcaUOﬂ dated

 dated 29108-2008.

21-10- 2008 and in terrns of the rentrally admmlstered tnbal areas (employees

status order 1972 Presrdent Oder No 1’ of 1972), the employeec working in

:FATA shall, from the apponnted day, be the employecs of ‘the provrncral

government on deputatlon to the Federal Governmenl Wll:hdut deputatlon

“allowance, hence they are not entltled to be regularlzed unc‘er the policy decision

Kby u(: ykhwa
?‘Mr i
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J\l)lK /p/epare seerce structure so.as to regulate thelr permanent employrnent in ex-

07.. In 2009, the provincial government' promulgated regularizal:ion of service

Act 2009 and in pursuance, the appellants approached the additional chief

, secretary ex-FATA for regularlzatron of thelr services accorcmgly, but no actlon ,

was taken on their requests hence the appellants filed writ, petltlon No 969/2010

for regulanzatlon of their servrces which was allowed vide Judgment dated 30-11-

© 2011 and. services of the appellants were regularlzed under ttﬁe regularlzatlon Act,

. 2009, agalnst whlch the respondents filed civil appeal Ne 29 P/2013 and the

Supreme Court remanded the case to the quh Court Peshawar wrrh dlrectlon to
re- examlne the case and the ert Petutlon No 969/2010 shall be deemed to be

pendlng A three member bench of the Peshawar ngh Court decided the issue

vide )udgment dated 07-11-2013 in WP No 969/2010 and servnces of the
~

/
appellants were. regularlzed and the respondents were given three months time to

- FATA Secretarlat vis- 3-vis their emoluments promotlons rctrrement benefits and
inter- se senlorlty wrth further directlons to create a task force to achleve the
objectives hlghlrghted above The pondents however, delayed -their
regulanzatnon, hence they ﬂled CoC No 178 P/2014 and ‘in ccmplrance, the
respondents submltted order dated 13 06-2014, wherelby Sen/lces of the

appellants were regularlzed vide order dated 13-06- 2014 wﬂh effect from 01-07-

2008 as well as a task force committee had been constltuted by Ex-FATA |

Secretariat’ vrde order dated 14- 10 2014 for. preparatlon of service structure of

| uch employees and sought tlme for preparatlon of service: rules l'he appellants
"again filed CM No. 182-P/2016 with IR in COC No 178 P/2014 in WP No

| Q69/201O wheré the learned A'dditlonal Ad\/ocate General alongwrth departmental” -

representatlve produced letter dated 28 10 2016, whereby servlce rules for the’
secretarlat cadre employees of Ex-FATA Secretariat . had been shown to be
formulated and had been sent to secretary SAFRAN - for appru\ul hence vide
Judoment dated’. 08-09- 2016 Secretary SAFRAN was drrccted to finalize the

‘matter wrthln one month but the respondents instead ©f domg the needful,
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\/ N\-tt(elr retention in c1vnl secretariat is concerned being civil servants, it would

. F

declared ail the 117 employees lncludlng the appelldnts as surplus vide order

dated 25 06- 2019 agalnst ‘which the appellants filed Writ Petitlon No. 3704-

P/2019 for declaring the. |mpugned order as set aS|de and retalnlng the appellants

in the ClVll Secretarlat of establlshment and admmlstratlon department havmg the

| " similar ca,dre of post of the rest of the crvnl secretarlat employees.

] 'l
1

-08. Dunng the course of heaung, the respondents produced coples of

notiflcations dated 19-07-2019 and 22 07 2019 that such employees had been
ad]usted/absorbed in various departments The High Court, vlde ]udgment dated
05-12- 2019 observed that after thelr absorptlon now they aie regular employees
of the provnncu/al government and would be treated as such. for all mtent and

purpose/fm( uding thelr senlonty and so far as their other gnevance regarding

“involve deeper apprematlon ‘of the vires of the pollcy, WhICl‘l have not been
lmpugned in the ert ‘petition and in case the appellants stlll feel aggrreved
regarding -any matter that (.ould not he legally Wlthll‘l the frameworm of the said
policy, they would be legally bound by. the terms and conditions of servuce end in
view of bar contained'ln Article 212 o the Canstitution, thls court could not

embark upon to entertarn the same. Needless to mentlon and we expect that

)

| Keeplng in vrew the ratio as contamed in the judgment tltled Th(ka Khan and |

others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332), the seniority

. would be determlned accordlngly, hence the petltlon was declared as infructuous
~and was'dismlssed as such. Agalnst the ]udgment of ngh ¢ ourt the appzliants
filed CPLA No. 881/2020 in the Supreme Court of Pakistan, Wth'\ was dlsposed of

vrde ]udgment dated 04-08- 2020 on, the terms that the petmoners should‘

approach the servuce tribunal, as the lssue belng terms and condltlon of their

- service, does-fall within the ]Ul’lSdlCUC‘n of service tribunal, hence the appellant

filed the instant servlce appeal..
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} \N\/ apﬁallants due to which the appcllants spent almost -twelve: years in protracted
NS

09. Mam concern of the appellants in Lhe lnstant service appeal is that in the
f“rst place declarrng them surplus is |llegal as they were servrng agalnst regular
posts in admlmstratron department Ex-FATA ‘hence their services were requlred

to be transferred to Establlshment & Admlnrstratlon Depar*ment of the provincial

government like other departments of Ex-FATA were merged in thelr respectlve

[}

_ department Their second stance is that by declarlng them surplus and their

subsequent adJu stment in dlrectorates affected them in monrtor, terms as well as

their senlorlty/promotron also affected belng placed at the bcrcom or the seniority

line.

10, In view of the foregorng explanatron in the first place it would he

appropriM count the drscnmrnatory behavrors of the respondents with the:
/

llthatron rlght from 2008 tifl date The appellants were appornted on contract

basis atter fulﬂlllng all.the codal formalities by FATA Secretarrat admlnlstratlon

wing but thelr services were not regularlzed whereas similarly appornted persons -

by the same ofﬁce wlth the same terms and condltlons vrde appomtments orders

dated 08-10- 2004 were regularlzed vide order dated 04- 04 2009. Slmllarly a

batch of another 23 persons appornted on contract were regulanzed vide order :

dated 04- 09 2009 and still a batch of another 28 persons were regularized vide

order dated 17-03-2009; hence the appellarrts were dlscrlmmuted in regularlzatlon

- of their seerces wrthout any valld reason. In order to regulan_e thEI' services, the
, apoellants repeatedly requested the respondents to consrdwr thern at par with

those, who were regulanzed and - finally they submltted appllcatlons ror‘

rmplementatlon of the derrsron dated 29 08-2008 of the rederal government,
where by all those employees worklng in FATA on contract were ordered to be
regularized, but their requests were decllned under the plea that by virtue of
presidentlal order as discussed above - they “are employees of  provincial

government and only on deputatlon to FATA but without deputatlon allowance,




hence they cannot be regularu.ed the fact however remain that they were not
enployee of provincial governmenl and were appornted by admlrnstratron
department of Ex-FATA Secretar'at, but. due to malaﬂde of the respondents, they
. were repeatedly refused regularlzatlon, wi ‘llCh however was not warranted. In the
meanwhlle the plovmcral government promulgated Regulanzatlon Act 2009, by
| virtue of which all the contract employees were regularlzed but the appellant
were, again rer-sed-regularlzatl'on, but Wlth no plausrble reason, hence they were
again dlscnmlnated and compelling- thcm to file Writ Petltlon-.lh Peshawar High

Court which was allowed vide ]urlgment datcd 30 11-2011 wrthout any debate,

as the respondents had already declared them as provincial ¢ °mployees and there

-

was. no reason whatsoever to refuse such regularlzatlon 'b'ut the respondent’
_instead of their regulamatnon, filed CPLA in the Suprerne Court of Pakl:tal"l
agalnst sueh’” d/egon ‘which again was an act of dlscnrnlnatlon and mala.lde,
U »\f‘—” where the respondents had taken a ples th_at the ngh_ Court,- had allOWLd
regularization under ‘the regulanvatlon Act, 2009 but did not: discuss their
regularlzatron under the polrcy of Federal. Government lald down m the office
memorandum |ssued by ‘the cabinet secretary on 29 08- 2008 directing the
regularization or services of contractual employees workrng in FATA, hence the
Supreme Court ‘remanded therr case to High Court to examme thls aspect as well,
A thr_ee' member bench of ngh Court heard the argument>, where the
.‘ respondents took a Uturn and agreed to the point tnat the appeliants had been
' dlscrlmlnated and they will be regularized but sought tlme for creatlon of poSts
and to draw service structure for the e and other employees to regulate thelr.
permanent employment The three memoer bench of the quh Court had tal\en a

serious view of the unessentlal technlcalltles to block the way \)f the ‘appeliants,

who too are éntitled to the same rellef and advrsed the: respondents that the

petltloners are suffenng and are in trouble besrdes mental agony, hence such

. regularlzatlon was allowed on the basrs of Federal Government decrsron dated 29- .

08- 2008 and the appellants were, declaled as civil. servants of the FATA
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' becretar\at and not of the provincial govelnment In a mannen, the appellants

were wrongly refused thelr rlght of regulanzatlon under thé Federal Government.

Policy, Wthh was conceded by the respondents before three members bench,

but the appellants suf‘ered for years for a smgle wrong refusal of the

" respondents, who put the matter on the back burner and on the ground of sheer

technicalities thwarted the process despite the repeated dlrectlon of the federal
government as well as of the ]udoment of the courts. mally, Scrvrces of the

appellanls were very unwrllrngly regularlzed in 2014 with effect from 2008 and

“that too after contempt of court proceedlngs Judgment of the lhree member

\/J\\l\—’

bench IS very clear ano by Vlrtue of 'such judgment, the respondents were_

required to regularl.ze them in the first place and to owrl them as their own

employees borne/an the strength of establlshment and admlmstratlon department
/

of F;N’éecretar\at but step motherly behavior of the re=p0hder1ts continued’

unabated as nelther posts were created for, them nor servlc rule., were framed
for them as were commltted by the respondents before the ngh Court and such

commltments aré part of the ]uogment dated 07-11- 201’ of Peshawar High

Court. In the wake of 25th Constltutlonal amendments and upon merger of FATA

Secretariat into Provincial Secretanat all the departments alongwnth staff were

‘merged lnto provmcral departments Placed on record is notification dated 08 01-

3 2019 where P&D Department of FATA Secretanat was handed over to provincial

- P&D Department and law & order department merged lnto L-lome Department

vide notlﬂcatlon dated 16-01- 2019 l'lnance depar*ment merged into provincial

Finance department vrde notlﬂcatlon dated 24- 01- 2019 educatlon department

vide order dated 24- 01 2019 and slm.larly ali. other department iike Zakat & Usher
Department Populatlon Welfare Department, Industrles, l'cchnu.al Education,
dinerals, Road & Infrastructure Agrlculture Forests, Irngatlnn Sports FDMA and

others were merged lnto respective Provmcnal Department" but the appellants

'|,

"berng employees of the admlnlstratlon department of ex- FATA were not merged

'lnto Provmdal Establlshment & Admlnlstratlon Department rather they were
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dbclared surplus, which was dlscnmlnatory.and based on malc.lde, as there was
Y no reason for declaring ‘the appellants as surplus, as tott.l strength of FATA
- Secretariat from BPS-1 t6 21 were 56983 of the crvnl admlnlstratlon against which
employees of provmcral government defunct FATA DC, emplqyees appointed by
| FATA Secretarlat llne dlrectorates and autonomous bodies 'etc were mcluded
amongst Wl‘llCh the number of 117 employees including 1 “he appellants were
g-ranted amount of Rs. 25505.00 mllllon for smooth transrtlon of the employees
as well as departments kG provnnclal departments and to this effect a summery
was submitted by the provmcral government to the Federal Govelnment which
was accepted and vide notlﬁcatlon dated 09 04-2019, provincial government was
asked to ensure payment of salaries. and other obllgatory expenses, lncludlng
terminal beneﬂts as well of the employees agalnst the regular sanctioned 56983
posts .of the admlnlstratlve departments/attached dlrectorates/fleld formatlons of
. e
\\\_‘_/, [/W\"’erstwhlle FATA whlch shows that the appellants were also worklng against
sanctioned posts and~~t_hey~were required to be smooth‘v merged with the
establlshment and admlnlstratlon department of provmc‘lal government but to
their utter dlsmay, they were declared as surplus lnsplte “of- the ,fact that they '
were posted agamst sanctloned posts and declaring them surplus, was no more
than rnalaﬂde of the respondents Another dlscrlmlnatoy behavror of the
" respondents can he seen, when a total of 235 posts were crealefl vide order
dated 11-06-2020 in admlnlstratlve departments i.e. Flnance home, Local
G overnment Health, Envrronment Informatlon, Agrlculture Irrlgatlon, Mlneral
and Education Departments for adJustment of the staff of the respectlve
departments' of'ex-FATA but here agaln the appellants were dlscrlmlnated and no
post was created for them in Establlshment & Admlnlstratlon Department and
they were declared surplus and later on.were ad)usted in various directorates,

| whlch was’ detrlmental to their rlghts in terms of monetary beneflts, as the

allowances admnssrble to them in their new places of ad]ustment were less than

" the one admlssible in civil secretarlat-. Moreover their senlc ity was also affected
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as they were placed at the bottom of seniority and their prom'otlons, as the

"' J\/ ‘ appellant . apponnted as Assistant is still yvorklng- as: Assistant lln 2022, are the
factors whlch cahnot be ignored. and Wthh shows that lnjustlcehas been done to

the appellants Needless to mentlon that the respondents, falled to appreciate that

the Surplus Pool Pollcy -2001 dld not apply to the appellants since the same was
specnﬂcally made and meant for dealing wrth the transition ot dlstrlct system and.

resultant re- structunng of governmental offices under the devolutron of powers

from provincial to local: governments as such,. the appellants ser\llce in erstwhile

FATA Secretarlat (now merged area secretarlat) had no nexus whatsoeve: with -

‘the same, ‘as nerther any department was abollshed ‘nor any‘post, hence the

‘ surplus D ol”p"olncy applied on them was totally lllegal Moreover the concerned
\\/J\*\/le%unselforthe appellants had added to thelr miseries by contestlng their
' cases in Wrong forums and to this effect the supreme court of Pakistan in their

case in civil petltlon No 881/2020. had also notlced that the petltloners belng

pursumg their remedy bef0re the wrong “forum, hacl wasted much of thelr time

- and the. seerce Tnbunal shall justly and sympathetlcally consrder the questlon of -

delay in accordance with law To thlL effect we feel that the c.elay otcurred due to

wastage of time before wrong forums but the appellants contlnuously contested
- their case wrthout any break for getting justice. We feel” that their case was

’ already sponed by the respondents due 10 sheer technv‘alltles and without

touchlng merit of the case. The apex court- is very clear on the pomt of limitation

that cases should be . consrdered on ment and- mere terhnlcalltles including
limitation shall not debar the'a_ppellants from the rights accrued to them. In the
instant case, the. appellants’ has a strong' case on mer_i.t, hence we are inclined to

condone the delay occurred due to the reason mentloned above.

11, We are of the consxdered opinion that the appellants has not been treated

ln’ accordance wnth law,. as they were employees of admlnlstratlon department of

| the ex- FATA and such stance was accepted by the respondents in their comment
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submltted to the ngh Court and the. HlClh Court vide ]udgment dated 07-11-2013

S declared them civil servants. and employees of admrnrstratnon depdrtment of ex-
-'FATA Secretarlat and regularlzed their. serwces agalnst sanctloned posts, desplte

they were declared surplus. They were dlscrlmlnated by not transferring their

servrces to the establlshment and admrmstratlon department of provincial

governme’nt -o‘n the analogy of other employees transferred to thell respectlve

departments in provmcral government and ln case of nonwavallablllty of post,

Flnance department was requrred to create posts in Establlshment &
}Adminlstratlon Department on the analogy of creatlon of _posts in other'
Admmlstratlve Departments as the Federal Government had granted amount of

Rs 25 JJS/rﬁllllon for a total strength of 56983 posts mcludlng the posts of the |

b} Wappellants and’ declanng them surplus Was unlawful and bazed on malaﬂde and
I on this ‘s'core‘ alone the_lmpugned order is liable to be set aside. The correct
course would have bee'n to create the same 'number of vacancies in their
respectlve department i.e. Establlshment & Admlnlstratlve Department and to

post them in thelr own department and lssues of their senlorlty/promotlon was

requrred to be settled in accordance wrth the prevailing law. and rule.

12 We have observed that grave ln]ustlce has 'been meted out to the
: appellants in the sense that after contestlng for longer for thelr regularlzatlon and
flnally after gettlng regulanzed they - were still deprlved of the servrcel
structure/rules and creatlon of posts desplte the repeated. dlrect‘lons of the three
member bench of Peshawar ngh Court in its Judgment dated 07 11 2013 passed
in Writ Petition No. 969/2010 The same 'directions’ has still not been rmplemented
and the matter was made worse when lmpugned order of placmg them in surplus
pool was passed Wthh directly affected their*seniority ano the future career of

the appellants after puttlng in 18 years of serV|Ce and half of thelr servrce has

already been wasted in Iltlgatlon.
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o connected': lce appeals are accepted The lmpugned order dated 25 06 2019 ls* T

14

13 In vuew of the foregomg dlscusslon, the mstant appeal alongwlth».‘.._.. S

set as:de wnth dlrectlon to the respondents to adJust the appellants |n their

respectlve department |e Estabhshment & Admmlstratlon Department Khyber‘
'Pakhtunkhwa agalnst thelr respectlve posts and ln case of non availablllty of‘"‘ '

posts, the same shall be created for- the appellants on: the same manner as were . )

_ created for other Admlnlstratlve Departments vlde Flnance Department B :

| notn’ catlon dated 11- 06 2020 Upon thelr adJustrnent in thelr respectuve

department they are held entltled to all consequentlal bener” ts. The |ssue of their

senlonty/promotlon shall be dealt W|th in - accordance ‘with the prowsnons

contalned in CNI| Servant Act 1973 and Khyber Pakhtunkhwa Government

_

-Servants (Appomtment Promotlon & Transfer) Rules 1989 partlcularly Sectlon-

17(3) of Khyber Pakhtunkhwa Government Servants (Appomtment Promotnon &

-,.'Transfer) Rules, 1989 Needless to mentlon and is. expected that in view of the

~ ratio as contalned ln the judgment tltled Tikka Khan and others Vs Syed Muzafarv

Hussam Shah and others (2018 SCMR 332), the senlonty would be determlned

accordlngly Partles are Ieft to bear thelr own costs. Flle be consrgned to record

room.

. ANNOUNCED

14.01.2022.

(ATIQ UR-REHMAN WAZIR)
 MEMBER (,E)
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. l’;‘} , BEFORE THE KHYBER PAKHTUNKHWA SERVJG
w’) o e A_PESHAWAR

A : ‘ ‘ServiééAppeql No /A3 ; /2020 -

| 'Shouko]L Khon Assns’romL (BPS-14) Diréc’r_orc’re‘o‘f Higher
Education, Khyber Pokhfunkhwo o \

....Appellant

* VERSUS

,‘li - o 1) Government of Khyber Pckh’runkhwo ’rhrough its (‘h ef
g : Secrefc:ry at Clwl Secre’rono’r Peshowor

: 2) Govemmen’r of Khyber Pokhfunkhwo fhrough
- Secretary, Finance Deporfmenf at can Secrefono’r
Peshawar., :

...Res pondenfs

APPEAL  U/S 4 OF THE KHYBERA
PAKHTUNKHWA  SERVICE TRIBUNAL
ACT, 1974,( AS PER THE ORDER DATED
04-08-2020 OF THE AUGUST SUPREME
COURT OF PAKISTAN) AGAINST THE
UNJUSTIFIABLE "’AND IMPUGNED
I | o - NOTIFICATION NO.SO(02M)/E&AD/3-
. 18/2019 DATED 25. 06-2019, WHEREBY
THE APPELLANT HAS BEEN PLACED
_SURPLUS AS PER THE SURPLUS POOL

POUCY AND LATER ON DURING THE
: fgﬂzﬁg&
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Learned counsel for the appellant present M

= 4

.. \ r}
Z; . e f ]
ﬁ"ri Addihonal Advocate General for respondents prese \t\Argumens/ |

| haard and record perused _ ~' , j‘*""’
Vide our detailed Judgment' of today, passed in service appeal

bearing No. ‘1:22-'7/2020 titled Hanif—Ur*Rehman Versus Governmen.t of

Khyber Pakhtunkhwa. through its Chief Secretary at Civil, Secretariat

Peshawar and others the instant se'rvice'appeai is accepted The

‘ |mpugned order dated 25 06- 2019 is set aside with direction to the

respondents to _adJust the appellant- in his. re,spective.department i.e.
Establishment & Admin'istration. Department Khyber Pakhtunkhwa against
| his respective posts and in case of non- availability of posts, the same be
| created for the appellant on the same manner, as were created for other
Administrative'Departrnents vide Finance Department notification dated
111-06-2020. Upon his adjostment in his respective .departme'nt, the
appellant is held entitled to all consequenti‘al beneﬁts. ,The‘issue of his
seniority/promotion shail be dealt ‘with in accordance' with. the provisions
contained in Civil Servant Act, 1973 and Khyber Pakhtu.nkhwa Government
Servants (Appointment Promotion & Transfer) Rules, 1989, particularly
Section-17(3) of Khyber Pakhtunkhwa Government Servants (Appointment
Promotion & Transfer) Rules, 1989. Needless. to mention and is expected
that in view of the ratli.o as contained in the judgment titled Tikka Khan

and-others Vs Syed Muzafar Hussain Shah and 'others (2018 SCMR 332),

the seniority would be determined accordingly. Parties are left tobear

their own costs. File be consigned to record room.

~ ANNOUNCED
14.01.2022

(AHMADSULTAN TAREEN)

=N) +. {ATIQ-UR-REHMAN WAZIR)
CHAIRMAN e T .

MEMBER (E)
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VAKALAT NAMA

NO. /2021
INTHE CouRT OF _/( P Le gt [ bnint /p%zwz/(/

%Mﬂj i /&’/Wq ‘ | | (Appellant)

(Petitioner)
(Plaintiff)
VERSUS IR

M é,&{&g@,ﬁ/ 4 W (Respondent). |
) V4 V o (Defendant)
I/WE, WM /dﬂ/mo; /

Do hereby ' appoint and constitute Taimur Ali Khan, Advocate High Court
Peshawar, to appear, plead, act, compromise, withdraw or refer to arbitration for
me/us as my/our Counsel/Advocate in the above noted matter, without any liability for
his default and with the authority to engage/appoint any other Advocate/Counsel on
my/our costs.

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf ali
sums and amounts payable or deposited on my/our account in the above noted matter.
The Advocate/Counsel is also at liberty to leave my/our case at any stage of the
proceedings, if his any fee left unpaid or is outstanding against me/us.

& ==
J Mﬂ

N | ~ Dated /2021 _
19"" e - (CLIENT)
-7 " Advocate High Court
BC-10-4240
CNIC: 17101-7395544-5
Cell No. 0333-9390916
OFFICE:

* Room # FR-8, 4™ Floor,
‘Bilour Plaza, Peshawar,
Cantt: Peshawar



