'26“' July, 2022 Petitioner alongwith his counsel present. Mr.

Muhammad Adeel Butt, Addl: AG for respondents

present.

Implementation report not submitted. Learned AAG

has assured that he will coordinate with the respondents to
get the judgment implemented and submit implementation
report on the next date. Last opportunity granted. To come

up for implementation report on 27.09.2022 before S.B.

" (Kalim Arshad Khan)
Chairman

N



Form- A
FORM OF ORDER SHEET
Court of '
Execution Petition No. 250/2022
'ENF " Date of order Order or 6ther proceedings with signature of judge
: proceedings
1 2 3
1 22.04.2022 The execution petition of Mr. Haseeb Zeb submitted today by
Mr. Taimur Ali Khan Advocate may be entereq in the relevant register and put
up to the Court for proper order please.
REGISTRAR 5
7. This execution petition be put up before to Single Bench at Peshawar on

gé?/’»

2™ June, 2022

Add

on 2

2 —6-o>2>  Original file be requisitioned. Notices to the parties be

also issued for the date fixed.

CHAIRMAN

None for the petitioner present. Kabirullah Khattak,

I: AG for respondents present.

Notices-be issued to the respondents for submission of

implementation report. To come up for implementation report

7.07.2022 before S.B. Original file be also requisitioned.

A

(Kalim Arshad Khan)

Chairman




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

Execution Petition No. 250 /2022
In Service Appeal No.1244/2020

w;eshawar
Haseeb Zeb S/O Aurangzeb, Naib Qasid,
Khyber Pakhtunkhwa Ombudsperson Secretariat, Room No.212, Benevolent
Fund Building Peshawar Cantt.
PETITIONER

VERSUS

1. The Government of KP through Chi&®: Secretary Civil Secretariat,
Peshawar.

2. The Government of KP through Secretary Establishment,
Establishment & Administration Department Civil Secretariat,
Peshawar.

3. The Government of KP through Secretary Finance, Finance
Department at Civil Secretariat Peshawar.

4. Government of KP through Additional Chief Secretary Merged Areas,
Office at Warsak Road Peshawar.
‘ RESPONDENTS

...................

EXECUTION PETITION FOR DIRECTING THE
RESPONDENTS TO IMPLEMENT THE
JUDGMENT DATED 14.01.2022 OF THIS
HONOURABLE TRIBUNAL IN LETTER AND
SPIRIT.

.................

RESPECTFULLY SHEWETH:
1. That the petitioner has filed service appeal No.1244/2020 in the

Honourable Tribunal against the notification dated 25.06.2019 vide
which the 117 employees including the petitioner appointed by
erstwhile FATA Secretariat were declared as surplus and placed them
in surplus pool of Establishment]& Administration Department for his
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further adjustment/placement w.e.f 01.07.2019 office order dated
23.08.2019 and office order dated 27.08.2019 vide which the
petitioner has been adjusted in Ombudsperson Secretariat from
surplus pool. Accordingly the petitioner prayed that the impugned
notification dated 25.06.2019, office orders dated 23.08.2019 and
27.08.2019 may please be set aside and consequently the respondents
be directed to adjust the petitioner in Civil Secretariat of
Establishment & Administration Department or Finance Department.

. The said appeal was heard by this Honourable Service Tribunal on

14.01.2022. The Honourable Service Tribunal accepted the appeal.
The impugned notification dated 25.06.2019 was set aside with the
direction to the respondents to adjust the petitioner in his respective
department i.e Establishment & Administration Department Khyber
Pakhtunkhwa against his respective post and in case of non
availability of post, the same shall be created for the petitioner on the
same manner as were created for other Administrative Departments
vide Finance Department notification dated 11.06.2020. Upon his
adjustment in his respective department, he is held entitled to all
consequential benefits. The issue of his seniority/promotion shall be
dealt with in accordance with the provisions contained in Civil servant
Act, 1973 and Khyber Pakhtunkhwa Government Servants
(appointment, Promotion & Transfer) Rules 1989, particularly section
17 (3) of Khyber Pakhtunkhwa Government Servants (appointment,
Promotion & Transfer) Rules 1989 and in the view of the ratio as
contained in the judgment titled Tikka Kahn & others VS Syed
Muzafar Hussain Shah and others (2018 SCMR 332), the seniority
would be determined accordingly. (Copy of judgment dated
14.01.2022 is attached as Annexure-A)

. That the Honourable Tribunal gave its judgment dated 14.01.2022,

but after the lapse of about three months, the respondents did not
implement the judgment dated 14.01.2022 of this Honourable
Tribunal.

. That in-action and not fulfilling formal requirements by the

respondents after passing the judgment of this Honourable Service
Tribunal, is totally illegal amount to disobedience and Contempt of
Court. '

. That the judgment is still in the field and has not been suspended or

set aside by the Supreme Court of Pakistan, therefore, the department



is legally bound to obey the judgment dated 14.01.2022 of this
Honourable Service Tribunal in letter and spirit.

6. That the petitioner has having no other remedy except to file this
execution petition for implementation of judgment dated 14.01.2022
of this Honourable Tribunal.

It is, therefore, most humbly prayed that the respondents may
kindly be directed to implement the judgment dated 14.01.2022 of this
Honourable Service Tribunal in letter and spirit. Any other remedy,
which this august Service Tribunal deems fit and appropriate that,
may also be awarded in favour of petitioner.

PETI
Haseeb Zeb
THROUGH:
(TAIMUR A
ADVOCATE HIGH COURT
AFFIDAVIT

It is affirmed and declared that the contents of the execution petition are true
and correct to the best of my knowledge and belief.

DEPO




EFORE THE. KHYBER PAKH‘IUNKHWA SERVICE'QI BUNAL, " ;

Service Apped N-o,@%l_/zozo :

~ Hanif -Ur .

1) Govemmem‘ of Khyber Pokhfunkhwo 1hrough its chlef

PESHAWAR -

r

Rehman, - Assistant (BPS]é) Direciorate of
Prosécu’r!on Khyber Pckh’runkhwo :

| VERSUS

Secre’rory at CIVII Secretariat Peshowor A

| 2) Governmen’r of Khyber Pokh’runkhWG
Secretary, . Flnonce Department oT <:|v11

Peshowor

....Respondents

APPEAL - U/S 4 OF THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL

i - ACT, 1974,( AS PER THE ORDER DATED

04-08- 2020 OF THE AUGUST SUPREME-

COURT OF PAKISTAN) AGAINST THE

' UNJUSTIFIABLE . AND IMPUGNED
..NOTIFICATION NO. SO(O&M)/E&AD/3
, 18/2019 DATED 25-06- 2019 WHEREBY

THE APPELLANT _HAS BEEN PLACED

Tervice it

¥4 *thi

Poele h‘lnl [T
e e

...Ap‘bellcnf

through
Secretariat

'SURPLUS A$ PER THE SURPLUS POOL -
POLICY AND LATER ON DURING THE
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. v

\ . | Se’rvice_Appeai No. 1227/2020
’ Date of Institution ... . 21.09.2020
. Date of Decision ..  14.01.2022

~Hanif Ur Rehman, Assistant . (BPS-16), Directorate of Plowcutnon Khyber
Dakhtunkhwa, - ' , Appeltant)

VERSUS

3 Govemmpnt of Khyter Pakhtunkhwa through its Chief Socruar\/ at Cvul
Secretariat Peshawar and others. T ’Respc;ndentS)

v

D\/cd Yahya Zahid Glllanl Taimur Haider Khan o R
Ali Gohar Durrani, '

Advocates L : : ' " For Appellants

=\’iuh'ammad Ades! Butt,

Additional Advocate General ' ... Forrespondents
" AHMAD SULTAN TAREEN v CHAIRMARN
ATIQ-UR-REHMAN WAZIK o MEMBER (EXUCUTIVE)
n R ——
N T . ' . : .
/\} \ .JUDGM'ENT :
ATIQ- UR-REHMAN WAZIR MFMBER (E):- ﬁ'hié.'single juagment

shall dispose of the lnstant service ap peal as well as the ioﬂnw'nq connected

service appeals as common question of law. and facts are inv olvpd lherem -

[ey

' 1228/2020 titlad Zubair Shah
2. 122912020 titled: Faroog Khan

3. 1230/2020 titled Muhammad Amjid Ayaz

by
SN

1231/2020 titied Qaiser Khan

(€p)

1232/2020 titled Ashiq Hussain
6. 1233/2020 titled Shoukat Khan

7. 1244]2020 titled Haseeb Zeb

=?ﬁ.)m<bw :
SanvAceeTn lh i u.a’l
='F‘4-t’r}§’.‘mwv1m'
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8. 1245/2020 titled Muhammad Zahir Shah E

9. 11125/2020 titled Zahid Khan

10.11126/2020 titled Touseef Igbal.

02. Brief facts of :the case are that the appellant was inltially-appolnted as

‘ Assrstant (BPS 11) on contract basis in l:s< FATA Secretariat vide order dated 01-

1252-004. His services were reqularized by the order of Peshawar ‘High Court vide

_'udgment dated 0‘7-11-2013 'wlth effect from 01-07-2008 Lin ‘comprlance with

' cabrnet decrsron dated 29 08-2008. Regulanzatlon of the appellant was delayed

by the respondents for qulte fonger and in the meanwhlle, |n the wake of merger

of Ex-FATA wrth the Province,- the appellant alongwrth others were declared
surplus vide order dated 25 06 2019, Feelrng aggrleved the appellant alongwith

others fled writ petltron No 3704- P/4019 in Peshawar High Cpurt but in the

el
P

meanwhrle “the appellant alongwith others were ad]UatEd in various dncctorates,

/
\l“ hence the Hrgh Court vrde Judgment dated 05 12- 2019 declared the petition as

rnfructuous, which was challenged by the appellants in the supreme court of

‘ Paklstan and the supreme court remanded thelr case to this Trrbunal vide order

dated 04-08- 2020 in CP No. 881/2020 Prayers of the apoe:ant** are that the
|mpuqned oroel dated 25 Q6- 2019 may be set aside and the appellclnts may be
retalned/ad]usted agalnst the secretariat cadre borne )t the srrength of
cstablnhment & Admmlstratlon Deoartment of - Flvrl Jerretarlat Sirnilariy
semorrry/promotron may also be given to the appellants srnce the inception of

their employment in the government department with back beneﬂts as per

vrudqment titled Tikka Khan & others Vs Syed Muzafar Hu ssain Shah & others

. (2018 SCMR 332) as-well as in the light of ]udgment of larger bencn of hrgh court

in Writ -Pet_ltron No. 696/2010 dated 07-11-2013.

03.. Learned counsel for the appellants has contended t,hat the:appellants'has

not been treated in aci:orda-nce with 'law, hence their rights securecl under the

Constltutlon has badly been Vrolated that the lmpugned order has not been

25Crvice Fritronad
Wamabro v
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passed in accordance with law, therefore is not tenable and liable to be set.asrde,.

‘that the appellants were appornted in Ex- FATA Secretariat on contract basis vide

K order dated 01- -12- 2004 and in compllance with Federal Government decision
dated 29- 08 2008 and in pursuance of Judgment of Peshawar ngh Court dated

- 07-11- 2013 thelr servrces were regularized with effect from 01- 07 2008 and the
appellants were placed at the strength of Admlnlstratron Department of Ex-FATA
Secretanat, that the appellant‘s vyere dlscrlrnlnate,d- to the effect tlpat they were

placed ll’l surplus pool v‘ide order datec‘ 25-06-201’9' whereas ser\/ic-es of similarly

. placed cmployees of all the departments were transferrec_ to thelr respective

_ departments in Provmcral Government' that placlng the app l.ants in surplus pool

was ‘not only |llegal but contrary to the surplus pool pollc\, as lhe appellants

never opted to/be placed in surplus pool as pcr section-5 (a7 of the Surplus Pool

‘\\ ‘. m : Pol‘,eyfof;_/OOl as amended'in 2006 as well as the unwillingness of the appellants
N is also clear from the respondents letter dated 22-03-2019; that by: dorng so, the
' mature service of almost t'fteen years may sporl and go in V\aste that the lllegal ‘

" and unLoward act of the respondents is also evrdent from the notlﬂcatlon dated
08-01- 2019, where the erstwhile FATA Secretarlat departments and dlrectorates

have been shlfted and placed under the admlnlstratlve control of Khyber
Pakhturmhwa Government Departments, whereas the appellants were cleclared
surplus; that bl”lOﬂ of rupees have bheen. ngnted by the Federal Government for

| merged/erstwhile FATA Secretariat departments but unfortunatel\‘/ despite having

| same cad're.of:po'sts Tat civil s‘ecretarlat,_ the respondents hal/e czairried out the
unjustifizble, illegal and unlanul-im‘Dugned order dated 25-05-2015, which is not

~ only the vlola,ti'on of the Apex C’ourt judgment | but the same ’Will’l also violate the

‘l rundamental rlghts of the appellants being enshrlned in - che Constitution of
Paklstan will senously affect the promotlon/senlonty of fhe appellants that
dlscnmlnatory approach of the respondents is evident from the notlﬂcatlon dated

22-03- 2019, whereby other employees of Ex- FATA were not placed in surplus

pool but Ex- FATA Plannrng Cell ‘of P&D ‘was placed and merged rnto Provmcral

7\n\|n| l \l uhul v i



P&D Department that declarmg the appellants surplus ann subsequently their
adjustment in varrous departments/dlrectorates are lllegal whlch however were
requlred to ‘be placed at the strength of Estabhshment & Admrnlstratlon
.department that as per ]udgment of the Hrgh Court, senlorrty/prornotlons of the
appellants are requnred to be dealt wrth in ’Jccordance wrth the Judgrnent titled
Tikka Khan Vs Syed Muzafar (2018 SCMR 332), but the respondents deliberately
and w1th malafide declared them surplu,, whlch is detnmental to the lnterests of
the" appellants ln terms of monlto.y loss as well as senronty/promotlon, hence

i

lnterference of thls trlbunal would be warranted in case of the. appellants

04. - Learned Additional Advocate General for the responrﬁiénts has contended
that the appellants has been'.treatecl at par with the law " i v.‘og'ue i.e. under

7 .
qectwﬂl’(ﬁ) of the Clvn Servant Act, 19/3 and the urph:'s“ p‘o'ol policy of the
L~

\ j ‘\(\l\/provnnual government framed thereunder, that proviso under Para 6 of the
N4

, surplus pool pollcy states that in case the ofﬂcer/ofﬁc'als declrnes to be

ad]usted/absorbed in the above manner in accordance with the prronty fixed as

per his senlorlty in the integrated list, he shall loose the facrllty/nght of
adJustment/absorptlon and- would be required to opt for pre -mature retirement
from government service provrded ‘that if he doec not fulﬂll the reqmsute

l

quallfylng service for pre -mature retlrement he may be compulsory retrred from

service by the competent authorlty, however in the mstant case, no affidavit Is

fonthconnng to the effect that the appellant refused to be absr)rbecl/adjusted
Hunder the surplus pool pollcy of the government ‘that . che appellants were
mlnlstenal staff of ex-FATA Seaetonat therefore they were treated under
sectlon 11(a) of the Civil Servant Act 1973; that so far as the lssue of inclusion of
posts in- BPS 17 and above of erstwhlle agency plannlng \ells P&D Department

merged areas secretanat is concerned, they were planrmg cadre employees,
hence they were adJusted in-the relevant cadre of the provnrlcral government that

after merger of erstwhile. FATA wrth the Province, the Fmance Department Vlde

hu 2, nkhwa
S R AL NE )
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order Jated 21- 11 2019 and 11% Ob 20/.0 created posts ll“ the admlnlstratlve
departments-in pursuance of requesn of establlshment departmenl whlch were
not meant for blue eyed persons as is alleged in the -appea.l', thavt_l.he. appellants
has been treated in accordance with-lav, hence their appe,als 'belng devnid of
méfat"hﬁa'y be dlsmlssed. S | | | o

05. We have heard learned counsel for the partles and have perused the

_record. ' |
' ' '|

06. Before embarklng upon the issue in hand it would be appropnate to
explain the background of the case. Record reveals that in 2003, the federal
dovernment created 157 regular posts for the erstwhile FATA becrecanat against
'which 117 employees includmg the appellanl‘s -were appolnted on co_ntract basis in

-

N ‘ 2004 after fulﬁ ling all the codal formallt es. Contract of Cuch ‘employees was

A
\/M\l\’ renewed from time to time by issuing office. orders and to thlS effect; the final

extensaon was accorded for a further period of one year wth elfect from 03 12-
2009 In the. meanwhlle, the federal government deczded and |ssu d lnstructlons
dated 29 08- 2008 that all those employees working on contruct agarnst the posts
frorn BPS-1 to 15 shall be regularrzed and decision of cabmet would be appllcable
to contract employees worklng in ex-FATA Segretariat through SAFRON Division
for regulanzatlon of contract appomtments in respect” of contract employees
working. in . FATA In pursuance of the drrectlves, the appellants submmitted
‘appllcatlons For regularlzatlon of thenr apporntments as per cablnel decisicn, but
, such employees were not regule.ueu under the pleas Lhat vrde nouflcatlon dated |
21-10- 2008 and in terms of the 'entrally admlnlstered Lnbal areas (employees
status order 1972 Presrdent Oder No 1Q of 1972), the employees worklng in
TFATA shall, from the apponnted day, be the employeﬁs of the provmcral

government on deputatlon to the- Federal Governmenl Wlthout deputatlon

allowance, hence they are not entltled to be regulanzed unc‘er the ‘palicy decision

dated 29508-2008.

l s h RSV TN
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07. In 2009, the provincial governm‘ent. promulgated regularizal:lon of service

Act, 2009 and in pursuance, the appellants approached the additional chief

secretary ex-FATA for regularlzatlon of their sewices accordingly, but no action

was taken on their requests, hence the appellants filed writ r~etltlon No 969/2010

for regularlzatlon of their serwces which was allowed vide Judgment dated 30-11-

2011 and services of the appellants were regularlzed under tte regularlzatlon Act,

: 2009 agalnst whlch the respondents filed “civil appeal Ne 29 P/2013 and the

Supreme Court remanded the case to the quh Court Peshawar wnh dlrectlon to
re- examlne the case and the ert Petltlon Mo 969/2010 shall be deemed to be

pendlng A three member bench of the Peshawar ngh Court decided the issue

.Vlde Judgment -dated 07 11-2013 in WP No 969/2010 and servrces of the
o~

/
appellants were. regularlzed and the respondents were given three months time to

.\\/\Hl\./prepare serv1ce structure so.as to regulate thelr permanent employrnent in ex-

" FATA Secretarlat vis-a-vis their emoluments promotlons retlremeut benefits and
inter- se senlorlty Wlth further directions to create a task force to ach'eve the
objectives hlghllghted above The pondents however delayed - their
regularlzatlon hence they ﬂled COL No 178 P/2014 and ‘in cc mpllance the
respondents submltted order dated 13 06-2014, whereby sewlces of the

appellants were regularlzed vide order dated 13-06- 2014 wuh effect from 01-07-

' 2008 as well as .a task force commlttee had been COl’wtltUtEd by Ex-FATA

Secn etariat’ v1de order dated 14- 10 2014 for preparatlon of service stlucture of

such employees and sought tlme for prepalatlon of service rules l'he appellants
again flled CM No. 182-P/2016 with IR in COC No 178 P/2014 in WP No
| Q69/2010 wh'ere the learned Addltlonal Ad\/ocate General alonQWlth depaltmental

representatlve produced letter dated 28 10 2016, whereby ‘'servica rules for the’

secretarlat cadre employees of Ex-FATA “Secretariat . had been shown to be

formulated and ‘had been sent to secretary SAFRAN - for appruvdl hence vide

Judgment dated’. 08-09- 2016 Secretary SAFRAN . was dlrccted to finalize the

matter W,lt.hln one .month, but the respondents lnstead oF doing the needful,




declared ail the 117 empldyees in-cluding the appellants' as surpl'us vide order

dated 25- 06 2019 agalnst ‘which the appellants filed Writ Petltlon No. 3704-

P/2019 for declaring the. lmpugned order as .,et asrde and retalmng the appellants

in the‘Civil Secretariat of establishment and acministration department havr-ng the

' s-imilar ca,dre of po'st'of the rest of the civil secretariat employees.

1}

-08. Durlng the course of heanng, the respondents produced coples of

notlﬁcatlons dated 19-07- 2019 and 22- 07 2019 that such employees had been
adJusted/absorbed in various departments The High Court. vlde Judgment dated

05-12- 2019 observed that after thelr absorptlon now they aie regular employees

of the provrncnal government: and would be treated- as such. for all intent and

DUFDOS/E/";A( uding thelr seniority and so far as their other gnevance regarding

e :
Vl l\l\—»tl'felr retention in ClVll secretariat is concerned being - civil servants, it would

“involve deeper apprecratlon of the vires of the pollcy, thh have not been
lmpugned in the wnt ‘petition and in case the appellants still feel aggneved
regarding . any matter that could not be legally wrthln the frameworm of the said
policy, they would be legally bound by. the terms and condltlons of servrce and in
view of bar contalned in Artlcle 212 ol the Constrtutlon, thls court could not

embark upon to entertam the same. Needless to mentlon and we expect that

A keeplng in vnew the ratio as contamed in the judgment tlr.leul 'l"l,<ka Khan and

others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332), the seniority

. would be determlned accordlngly, hence the petltlon was derlarcd as infructuous
| and was d1sm|ssed as such. Agalnst the judgment of ngh & ourt 'the app=llants
filed CPl_A No 881/2020 in the Supreme Court of Pakistan, 'w'hich was dlsposed of

vrde Judgment dated 04-08-2020 on, the terms that the petllloners should'

approach the serV|ce tribunal, as the issue belng terms and condltlon of their
servlce, does- fall within the ]urlsdrctlcn of serwce trlbunal hence the appellant

filed the instant servrce appeal.




09, Marn concern of the appellants in the lnstant service appeal is that In the

: ﬂrst place declarlng them surplus is |llegal as they were servrng agalnst regular

posts in admrmstratron department Ex- FATA hence their scrvn.es were required
to ‘be transferred to Establishment & Administration Department of the provincial

government like other departments of Ex-FATA were merged in their respective

5

A department.‘ Their second stance is that by declaring. them :s'urp!lus and their

subsequent adju-stment in directorates affected them in monitory' terms as well as
the“lr seniority/promotion also affected being placed at the bc-ttom of the seniority

line.

- 10. In view of the 'foregoing explanation_, in the first place, it would be

appropr@e/td count the discriminatory' behaviors of the ré"spdndents with the-

o

] W\J/app/llants due to whlch the appcllants spent almost ‘twelve: yedrs in protracted
N

llthatlon rlght from 2008 till date The appellants were appornted on contract

basis atter fulﬂlllng all. the codal formaiities by FATA Secretarlat admlnlstratlon

‘wing but thelr services were not regularrzed whereas similarly appornted persons

by the same ofﬂce wrth the samie terms and condltlons vrde apporntments orders

dated 08-10-2004 were regularlzed vide order dated -04-04-2009 Similarly a

batch of another 23 persons appornted on contract were regularrzed vide order :

dated 04- 09 2009 and still a batch of another 28 persons were regulanzed vide

,order dated 17-03-2009; hence the appellants were dlscnmlnuted in regularization

- of their sorvrces wrthout any valld reason. In order to regulan_e therl services, the
. appellants repeatedly requested the respondents to consrdcrr themn at par with

those, who were regulanzed and - finally they submltted appllcatrons rory

lmplementatlon of the decision dated 29 08-2008 of the rederal government,
where by all those employees worklng in FATA on contract were ordered to be
regularized, but their requests were decllned under the plea that by virtue of
presidential order as discussed above : they 'are employees ‘of  provincial

government and only on deputation to FATA but without deputatlon allowance,




“w

hence they cannot be regularlzed the fact however remain: that they were not

L
%-ﬁ department of Ex-FATA Sec.ctar*at, but due to malaﬁde of the respondents they
- were repeatedly refused reqularlzatlon NhIC"l however was not warranted. In the
anwhlle the plovrndal government promulgated Regulanzatron Act, 2009, by
virtue of which all the contract amployees were regularlzed but the appellant
were ~again refused reqularization, but v\nth no plausnble reason,. hence they were
again dlscrrmlnated and compelling them to file Writ Petition- 'n l—'eshawar High

Court whlch was allowed vide Jurlgment dated 30 11-2011 WIthout any debate,

as the respondents had already declared them as provincial employees and there

was, no reason whatsoever to refuse such regulanzatlon. but the respondent’

lnstead of their regulamatnon filed CPLA in the Suprerne Court of Pc.klstan
agalnst such clegon which again was an act of dlscrrmmatlon and malafide,
U }\/“‘/Where the respondents had taken a ples that the ngh Court had allowod
regularization unoer ‘the regularlvatlon Act, 2009 but did not - discuss their

regularization under the pollcy of Federal Government lald down ln the office

memorandum issued by ‘the cabinet secretary on 29 08+ 2008 directing the

regularlzation or services of contractual employees worklng in FATA,. hence the

Supreme Court ‘remanded therr case: to High Court to examlhe this aspect as well.
A three member bench of ngh Court heard the argument' where the
" respondents took au turn a'ld agreed to the point that the appellants had been
' discnmlnated and they will be regularlzed but sought trme for creatron of posts
and to draw service structurD for these and other employees to reoulate thelr
permanent employment The three member bench of the\l-hgh Court had tal\en 3
serious view of the unessentlal technlcalltres to block the way of the appellants

who 00 are entitled to the same rehef and advused the: respondents that the

petrtloners are sufferlng and are in trouble besrdes mental agony, hence such

regularrzatlon was allowed on the basns of Federal Government deC|Slon dated 29- .

08- 2008 and the appellants were declaled as civil. servants of the FA'IA

X employee of  provincial governmenl and were appomted by admrnlstratlon ‘
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Secretariat and not of the provincial government. In a m'artneli, the appellants
were wrongly refused their right of regularization under the Federal Government
Policy, V\"hich was conceded by the respondents before threemember’s bench,

but the appellants suffered for years for a srngle wrf)ng refusal of the

- respondents, who put the matter on the back burner and on the ground of sheer

-~

\,l\l\

technicalities rhwarted the process despite the repeated dlrectlon of the federal
government as Well as of the judament of the courts. Finally, Services of the

appellanls were very unwrllmgly regularized in 2014 with effect from 2008 and

‘that too after contempt of court proceedings. Judgment of the three member
bench ls very 'c‘lear and by vlrtue of 'such judgment, the -respondents were,

A lequ1red to regulanze them in the first place and to. owrl them as their own

employees borne/pn the strength of establlshment and admlnl tratlon department

yﬁr’éecretarlat but step motherly behavior of the re=pondents continued’

unabated as nelther posts were created for. them nor Sel'\/lC\.. rules were framed
for them as were commltted by th pondents before the ngh Court and =ucl|

commitments aré part of the ]uog'nent dated 07-11- 201'4'of Pashawar ngh

Court. In the wake of 25th Constitutional amendments and upon rn_erger of FATA

Secretariat info Provincial Secretariat all the departments’ along-w;ith staff were

Amerged rnto provrncral departments Placed on record is notlﬂcatlon dated 08 01-
2019 where P&D Department of FATA Secretanat was handed over to provrncral
- P&D Department and law & order department merged lnto- Home Department
vide notlﬂcatlon dated 16-01- 2019 Flnance department merged into provincial

Finance department Vlde notlﬂcatlon dated 24-01- 2019 educatlnn department

vide order dated 24- 01 2019 and slm.larlv ali other department iike Zakat & Usher
Department Populatlon Welfare Department, Industnes rLCl"T‘lLal Education,
tinerals, Road & Infrastructure Agrrculture Forests, Irrlgaunn Sports, FDMA and

others were merged into respective P.rovrn'c_lal Department‘.;-,_ but the appellants

"being ernployées of the administratl'on department of ex-F.é;fA‘ \rve're'not merged

'i

'lnto Provincial Establlshment & Admlnlstratlon Department rather they were
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declared surplus, which was dlscrlmmatory‘and based on malchde, as there was
no reason for declaring ‘the appellants as surplus, as tOt-.«l strength of FATA
- Secretariat from BPS-1 to 21 were. 56983 of the cnvnl admlnlstrahon against which
employees of provmcnal government defunct FATA DC, employees appointed by
FATA Secretarlat llne drrectorates and autonomous bodies etc were mcluded
amongst whrch the number of 117 employees lncludlng “he appellants were
granted amount of Rs. 25505.00 l‘l'lllllOl’l for smooth transrtlon of the employees
as well as departments G provuncral departments and to this effer‘t a summery

was submitted by the provnncral government to the Federal Govelnment which

was .accepted and vide notlﬁcatlon dated 09 04 2019, provincial government was

| - asked to ensure payment of salaries and other' obligatory expenses, lncludmg

termlnal beneﬂts as well of the employees agamst-the regUlar sanctioned 56983
posts of the admlmstratlve departments/attacned dlrectorates/fleld formauonc of
rstwhlle FATA, whrch shows that the appellants were also worklng against
sanctioned posts and they were requlred to be smooth‘y merged with the

estab’llshment and adminr tration department of provrncnal gover'\ment but to

their utter dlsmay, they were declared as suzplus lnsplte of the fact that they

were posted agamst sanctroned posts and declaring them surplus was no more

than‘ rnalaﬁde of the respondents.~ A_nother dlscnmrnatoy behavnor of the

' respondents can be seen, when a total of 235 posts ‘were created vide order

dated 11-06-2020 in admmlstratlve departments i.e. Flnance, home, Local
G overnment Health, Envrronment lnformatlon Agriculture, Irrrgatlon, Mlneral
and Educatron Departments for ad]ustment of the staff of the respectlve

departments of ex-FATA, but here agam the appellants were dlscrrmlnated and no

post was created for them in Establlshment & Admlnlstratlon Department and =

they were declared surplus and later on.were adJusted in various directorates,

A which was"detrlmental to their nghts in terms of monetary beneﬂts, as the

allowances admissible o them in their new places of ad)ustment were less than

the one admnssrble in civil secretarlat Moreover, their seniciity was also affected
. : Eg’;‘.E’D




e : . : 12

1

as 'they were placed at the bottom of seriiority and their prom'Otlons, as the
;_WL appellant appomted as Assistant is still workmg as Assustant m 2022, are the
- factors Wthh cahnot be ignared and whlch shows that mJustlce has been done to
the appellants Needless to mentlon that the respondents. falled to appreCIate that
the Surplus Pool POllCY -2001 did not apply to the appellants snnce the same was
specrflcally made and meant for dealing with. the transition ot dlstrlct system and
resultant re- structurmg of governmental offices under the devolutron of powers
from provincial to local governments as such,. the appellants ‘service in erstwhile
FATA Secretariat (now merged area secretarlat) had no nexus whatsoeve with -
‘the same, as nelther any department was abollshed nor any post, hence the
’ surplus: p @l/OIICY applied on them was totally |llegal Moreover the,concerned
\/J\Veﬁed/co)unsel for the appellants had added to thelr miseries by contesting their
' cases in wrong forums and to thns effect the supreme court of Pakistan in thelr
‘case in civil petltlon No 881/2020. had also notlced that the petltloners belng
pursumg thelr remedy before the wrong “forum, had wasted much of thelr time
- and the. servrce Trlbunal shall justly and sympathetlcally consuder the questlon of -
delay in accordance with law To thlL effect we feel that the c.elay occurred due to
wastage of time before wrong forums but the appellants contmuously contested
~ their case wnthout any break for gettlng justice. We feel that their case was
’ already sporled by the respondents due to sheer technv'alltles and without
touchlng merlt of the case. The apex court- is very clear on the polnt of llmltatlon,
that cases should be . con5|dered on ment and- mere terhnlcalltles including
limitation s'hall not'deb"arvthe'appellants from the rights accrued to them. In the
instant case, the. appellants has a strong case on merlt hence we are inclined to

condone the‘delay ,oCcurred due to the reason mentloned above

C11. We are of the consxdered opinion that the appellants has not'been treated
Ain accordance with law,. as they were employees of admlnlstratlon department of

the ex FATA and such stance was accepted by the respondent,. ln their comment
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submitted to the High Court and the Hioh Court Vlde judgment dated 07-11-2013

: declared them CIV|| servants. and employees of administration department of ex-
L fFATA-Secretariat a'nd regularized their. serVices agalnst_sanctioned posts, despite
they were 'declaredvsurplus. They were discriminated by not transferring their
services to the establishment and administration department of provincial
gover.nment on the analogy"of,other employees transferred to their respective
dcpartments in prOVinCial government and in.case of non~ availability of post,
Finance department was reqUired to create posts in Establishment &

aAdmin‘i'strat'ion_ Department on the analog’y of creation o‘f’.posts in other.
'Administrative Departments as the Federal Government had.granted amount of

Rs 255 JE’!‘ﬁl“lon for a total strength of 56983 posts including the posts of the |

b} 1\1\/ appellants and’ declaring them surplus was unlawful and based on malaﬁde and

on this score alone the impugned order is liable to be set aside. The correct

course ‘would have been to create the same ‘number of vacancies in their

| respe'ctive dep.artment.'i.e. Establishment & *Administrative Department and to

post them in their-'own departm-ent and issuesiof their s-eniority/promotion was

required .to.be settled in accordance with the preva‘ilinglawiand rule.

12, We have observed that grave in]ustice has .been meted out to the
: appellants in the sense that after contesting for longer for theii regularization and
finally after getting regularized they - were till deprived of the serVice‘
structure/rules and creation of posts despite the repeated directions of the three
member bench of Peshawar High Court in its Judgment dated 07 11 2013 passed
in Writ Petition No. 969/2010 The same directions has still not been implemented
and the matter was made worse when impugned order of placmg them in surplus
pool was passed which directly affected their“seniority ano the future career of
| the appellants after putting in 18 years of serv1ce and half of their serVice has

already been wasted in litigation.

I eiiviaas wh
e iisrvares .t




T connected servrce appeal_s accepted The lmpugned order dated 25 06 2019 lS".—» )
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._,1'3 In V|ew of the foregomg dlscusslon, the lnstant appeal alongwuth- "

set asnde Wlth dlrectlon to the respondents to adJust the appellants in their

lespectlve department ie. Establlshment & Admlnlstratlon Department Khyber‘

Pakhtunkhwa agalnst thelr respectlve posts and ln case of non avallablllty of'_ !

" posts, the same. shaII be created for-the appellants on the same’ manner as weref -

created for other Admlnxstratlve Departments vude Flnance Department

'notlﬁcatlon dated 11- 06 2020 Upon thelr adJustrnent in- thelr respectlve

department they are held entltled to aII consequentlal benef ts. The Issue of their

senlorlty/promotlon shall be dealt wuth in - accordance ‘with the prowsxons

contalned in ClVlI Servant Act 1973 and Khyber Pakhtunkhwa Government
|

'Servants (Appomtment Promotlon & Transfer) Rules, 1989 partlcularly Sectlon-
17(3) of Khyber Pakhtunkhwa Government Servants (Apponntment Promotlon & |
. ._“Transfer) Rules, 1989 Needless to mentlon and is. expected that in view of the
- ratio as contalned |n the judgment tltled Tikka Khan and others Vs Syed Muzafar

Hussaln Shah and others (2018 SCMR 332), the senlorlty would be determlned

accordlngly Partles are left to bear thelr own costs. Flle be consrgned to record

room.

. ANNOUNCED

14.01,2022

(ATIQ-UR- -REHMAN WAZIR)
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'BEFORE THE HON'BLE SERVICES TRIBUNAL SHAWAR \ 8
. L : ) Ty P o : ; - L ng
i i L2 hos Wt

E{:.;’,Service-Appec:,:l’Nc_)._;_ﬁ/(_/QOQO

. . Haseeb Zeb S/0 Aurangzeb,-. - 2 ’;L;Z,fj

Naib QQSid, l : : - o _ '

Khyber Pakhtunkhwa Ombudsperson‘ Secretariat,
- Room No.212, Benevolent Fung Building,

Peshawar Cantt................ ) s ‘.;_..' ....... Appellant -

1. The Govtof KPK .
Through Chief Secretary,
Civil Secretariat, Peshawar. -

2. The Goviof KPK |
Through Secretary Establishment. | -
Establishment & Administration Department,

Civil Secretariat, Peshawar.

3. The Govt of KPK .
- Through Secretary Finance; | . B
Finance Department, Civil Secretariat, Peshawar

4, Goverhmehf of KPK ~ .
Through Additional Chief Secretary Merged Areqs, .
Office at Warsak Road, Peshawar...... Respondents

[ N
d"‘?{ﬁ.rh.r'-"ﬁ’f'!"’ *%;Iﬁ?f ." I '. . '. .‘ . '
\ SR service appeal u/s 4 of the Services Tribunal Act,

%y 1974 against the  impugned - Notification

L

HEIE

>+ No.SO(O&M/ELAD/3-18/2019 dated 25.06.2019
- vide which the 117 employees including the
appellant appointed by erstwhile FATA Setrétqriai
as “Surplus” and placed them in the Surplus Pool
of Establishment g Administration Department for
their  further adjustment/ Placement wej.

N



 14.01.2022

, Learned'__counsei for the appellant present. Mr. Muh

Butt, Additional Advocate.General for respondents present._-".'jj“‘;_

heard and record perused
V|de our detalled Judgment of today, passed in service appeal

bearlng‘ No. 1227/2020 titled Hanlf-Ur-Rehman _Versus Government of

,Khyber Pakhtunkhwa through its Chief 'Se_c'retary at. Civil Secretariat

Peshawar and others”, the instant service appeal is accepted. The

impUgned' order dated _25-.06-2019 is set aside WIth direction to the

' -respOndents to adjust the appellant in- his respective department i.e.

Establishment & Administ_ration Department Khyber Pakhturikhwa against

| | his respective poSt_s and in case of non-availability of posts, the same be -

created for the'ap‘pellant‘on' the same manner, as were created for other
Administrative Departments vide Finance Department notification dated
1'1-‘06-,'20.20{ Upon. his adjustment in his respective 'de'partment, the

appellant is held entitled to all consequential. benefits. The issue’ of his

 seniority/promotion shall.be dealt with in accordance with the provisions |

contained in Civil Servant Act, 1973 and Khyber Pakhtunkhwa Government
Servants (Appointment, Promotion -& Transfer) Rules, 1989, particularly

Section-17(3) of Khyber‘ Pakhtunkhwa Government Servants«(Appoint:ment-

: Promotlon & Transfer) Rules, -1989. Needless to mentlon and is expected .

that in view of the ratio as. contalned in the Judgment trtled Tikka Khan
o r

and others Vs Syed Muzafar Hussam Shah and others (2018 SCMR _332),

the seniority would be determined 'accordingly. Parties are left to bear

their own costs. File be consigned to record room.

ANNOUNCED

LTANTARE. N) L

: (ATIQ UR-REHMAN WAZIR)
CHAIRMAN :

‘\MEMBER (E)

,A/ —
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VAKALAT NAMA

NO.___ 2021
IN THE COURT OF _A/ /pr’c’%/_ I 4D ) /“%W@c

/Wé X% - (Appellant)

(Petitioner)
(Plaintiff)
VERSUS
C%/éé/ W £ 0t s ¢ (Respondent)
/ (Defendant)

I/We, //&%gé/ b -
Do hereby “appoint and constitute Taimur Ali Khan, Advocate High Court
* Peshawar, to appear, plead, act, compromise, withdraw or refer to arbitration for
me/us as my/our Counsel/Advocate in the above noted matter, without any liability for

his default and with the authority to engage/appoint any other Advocate/Counsel on
my/our costs. ‘ :

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the above noted matter,

The Advocate/Counsel is also at liberty to leave my/our case at any stage of the
proceedings, if his any fee left unpaid or is outstanding against me/us.-

Dated /2021

ACCEPTED

TAIMUR ALI KHAN
Advocate High Court
BC-10-4240 _
CNIC: 17101-7395544-5
Cell No. 0333-9390916

OFFICE: '
Room # FR-8, 4™ Floor,
Bilour Plaza, Peshawar,
Cantt: Peshawar
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