26" July, 2022

up for implementation report on 27.09.2022 befor

Petitioner alongwith his counsel present. Mr.
Muhammad Adeel Butt, Addl: ‘AG for respondents

present.

Implementation report not submitted. Learned AAG
has assured that he will coordinate with the respondents to
get the judgment implemented and submit implementation
report on the next date. Last oppoxﬁnity granted. To come

S.B.

(Kalim Arshad Khan)
Chairman

‘)lﬁs.
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Form- A

FORM OF ORDER SHEET

Court of

Execution Petition No. 252/2022

S.No. Date of order Order or other proceedings with signature of judge
proceedings

1 2 3

1 22.04.2022 The execution petition submitted today by Mr. Taimur Ali Khan

Advocate may be entered in the relevant register and put up to the Court for

REGISTRAR W

7. ) ‘// This execution petition be put up before to Single Bench at Peshawar on
7/6 ¢/;), Y~6-~ 2o2)  Original file be requisitioned. Notices to the parties be

also issued for the date fixed. :
=

CHAIRMAN

proper order please.

2" Jine, 2022 None for the petitioner present. Kabirullah Khattak,
Addl: AG for respondents present.

Notices be issued to the respondents for submission of
implementation report. To come up for implementation report

on 27.07.2022 before S.B. Original file be also requisitioned.

(Kalim Ar@ Khan)

Chairthan

i




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

&

v

Execution Petition No. 282 /2022
In Service Appeal No. 1245/2020

Peshawifr

Muhammad Zahir Shah S/O Muhammad Tahir, Naib Qasid,
Khyber Pakhtunkhwa Ombudsperson Secretariat, Room No.212, Benevolent
Fund Building Peshawar Cantt.

PETITIONER

VERSUS

1. The Government of KP through Chief Secretary Civil Secretariat,
Peshawar.

2. The Government of KP through Secretary Establishment,
Establishment & Administration Department Civil Secretariat,
Peshawar.

3. The Government of KP through Secretary Finance, Finance
Department at Civil Secretariat Peshawar.

4. Government of KP through Additional Chief Secretary Merged Areas,
Office at Warsak Road Peshawar.
RESPONDENTS

-------------------

EXECUTION PETITION FOR DIRECTING THE
RESPONDENTS TO IMPLEMENT THE
JUDGMENT DATED 14.01.2022 OF THIS
HONOURABLE TRIBUNAL IN LETTER AND
SPIRIT.

RESPECTFULLY SHEWETH:
1. That the petitioner has filed service appeal No.1245/2020 in the

Honourable Tribunal against the notification dated 25.06.2019 vide
which the 117 employees including the petitioner appointed by
erstwhile FATA Secretariat were declared as surplus and placed them
in surplus pool of Establishment & Administration Department for his
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further adjustment/placement w.e.f 01.07.2019 office order dated
23.08.2019 and office order dated 27.08.2019 vide which the
petitioner has been adjusted in Ombudsperson Secretariat from
surplus pool. Accordingly the petitioner prayed that the impugned
notification dated 25.06.2019, office orders dated 23.08.2019 and
27.08.2019 may please be set aside and consequently the respondents
be directed to adjust the petitioner in Civil Secretariat of
Establishment & Administration Department or Finance Department.

. The said appeal was heard by this Honourable Service Tribunal on

14.01.2022. The Honourable Service Tribunal accepted the appeal.
The impugned notification dated 25.06.2019 was set aside with the
direction to the respondents to adjust the petitioner in his respective
department i.e Establishment & Administration Department Khyber
Pakhtunkhwa against his respective post and in case of non
availability of post, the same shall be created for the petitioner on the
same manner as were created for other Administrative Departments
vide Finance Department notification dated 11.06.2020. Upon his
adjustment in his respective department, he is held entitled to all
consequential benefits. The issue of his seniority/promotion shall be
dealt with in accordance with the provisions contained in Civil servant
Act, 1973 and Khyber Pakhtunkhwa Government Servants
(appointment, Promotion & Transfer) Rules 1989, particularly section
17 (3) of Khyber Pakhtunkhwa Government Servants (appointment,
Promotion & Transfer) Rules 1989 and in the view of the ratio as
contained in the judgment titled Tikka Kahn & others VS Syed
Muzafar Hussain Shah and others (2018 SCMR 332), the seniority
would be determined accordingly. (Copy of judgment dated
14.01.2022 is attached as Annexure-A)

. That the Honourable Tribunal gave its judgment dated 14.01.2022,

but after the lapse of about three months, the respondents did not
implement the judgment dated 14.01.2022 of this Honourable
Tribunal.

. That in-action and not fulfilling formal requirements by the

respondents after passing the judgment of this Honourable Service

Tribunal, is totally illegal amount to disobedience and Contempt of
Court.

. That the judgment is still in the field and has not been suspended or

set aside by the Supreme Court of Pakistan, therefore, the department



is legally bound to obey the judgment dated 14.01.2022 of this
Honourable Service Tribunal in letter and spirit.

7. That the petitioner has having no other remedy except to file this
execution petition for implementation of judgment dated 14.01.2022
of this Honourable Tribunal.

It is, therefore, most humbly prayed that the respondents may
kindly be directed to implement the judgment dated 14.01.2022 of this
Honourable Service Tribunal in letter and spirit. Any other remedy,
which this august Service Tribunal deems fit and appropriate that,

may also be awarded in favour of petitioner. WV

PETITIONER
Muham hir Shah
THROUGH: o
(TAIMUR ALI KHAN)
ADVOCATE HIGH COURT
AFFIDAVIT

It is affirmed and declared that the contents of the execution petition are true

and correct to the best of my knowledge and belief. W Q%é

DEPONENT
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BEFORE THE KHYBER PAKHTUNKHWA SERVICEf RIf

- Hanif
Prosecuhon Khyber Pokhfunkhwo

 Service Apped N‘O/‘Q‘? : /2020

Ur

PESHAWAR

‘.

Rehman, - Assié#dn‘r (BPS-16), Direc"for‘d\‘e of

¥
1

| VERSY

 r—

!....Appeliant

) Govemmen’f of Khyber Pokh’runkhwc Through ifs chlef
Secre’rory at CIVIJ Secretariat Peshowor ,

" 2) Government - of  Khyber Pokh’runkhWQ through

Secretary, . Ftnonce Depor’rmem‘ af cwnl Secretariat
Peshawar. . '

....Respondents

APPEAL U/S 4 OF THE KHYBER
PAKHTUNKHWA  SERVICE  TRIBUNAL

1% ACT, 1974,( AS PER THE ORDER DATED
04-08-2020 OF THE AUGUST SUPREME -

COURT OF PAKISTAN) AGAINST THE
UNJUSTIFIABLE AND IMPUGNED

THE APPELLANT HAS BEEN PLACED

'SURPLUS AS PER THE SURPLUS POOL
POLICY AND LATER ON DURING THE

_NOTIFICATION NO.SO(O&M)/E&AD/3- .
18/2019 DATED 25-04-2019, WHEREBY

RN
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' , ‘ %f—*rwce Appeai No. 122 ’/2020
\”"' .
Date of Ihstitutlon 21.09.2020

_ Date of Decision ... 14.01.2022

“Hanif Ur Rehran, Assistant. (BPS-16), Directorate of Prosecution Khyber
pakhtunkhwa. ' ‘ ' Ahpelkaht)
VERSUS

. Government of Khyter Pakhtunkhwa through | its Chnef Se‘cn_tarv at Cvnl
Secretariat Peshawar and others. S TRespondents)

I

S\/r_d Yahya Zahid Gnllanl Taimur ha!der Khan , R
Ali Gohar Durrahl ' '

Advocates : : ' .. For Appellants

%\"iuh'ammad Adee! Butt,

Additional Advocate General .. Forrespondents
' AHMAD SULTAN TAREEN © .. . CHAIRMAN
ATIQ-UR-REHMAN WAZIR  MEMBER (EXUCUTIVE) -
\ //'.'/‘l - e e m = ——— i " ...._‘.--.;...‘ |
/J JUDGMEN'I |
AT 10-UR-REHMAN WAZIR MEMBER (E):- This single judgment

shali dispose of the mstant service appeal as weH as the fallowing connected

sarvice appeals, as common questlon of law. ang facts are xh\_olved therein:-

o “28/2020 titled Zubalr Shah

foesy

2. 220/2070 titled. Farooq Khan

3. 1230/2020 titled Muhammad Amyd Ayaz
r 1231/2020 tltied Qaiser Kha.n

5. 1232/2070 tltled Ashiq Hussam

6. 1233/2020 titled Shoukat Khan

7. 1244/'202‘0 titled Haseeb Zeb WTT{Q’I‘F}D

‘i m;mwm



8. 1245/2020 titled Muhammad Zalii Shah 4
9. 11125/2020 titled Zahid Khan

10.11126/2020 titled Touseef Iqbal.

02.  Brief fc"tS of -the case are that the appellant was lnltlally appomted as
Assmtant (BP‘% 11) on contract baSlS ln fx- FATA Secretariat vide order dated 01-
12- 2004 His servrres were regularl./.cd by the order of Peshawar ‘High Court vide -
1udgment dated 07 11- 2013 wrth effect from 01- 07-2008 -in comp‘.lance with
k cabrnet decrsron dated 29 08- 2008 Regularvatron of the appellant was delayed
C by the respondents for qurte longer and in the meanwhlle, ln'--the"'w-ake of merger
of Ex-FATA wrth the Province,- the appellant alongwuth others were declared
surplus vide order dated 25 06 2019, Feellng aggneved the appellant alongwith
others fled writ petltron No 3704 P/4019 in Peshawar ngh Cou:t but in the
e
» meanwhrle “the appellant alongwith othels were ad)usted in vgrlou_s directorates,
\ \w/') '\\l\‘ﬁce the ngh Court Vlde Judgment dated 05 12- 2019 declared the petition as
ll‘lfl‘UCtUOUS Wthh was challenged by the’ appellants in the supreme court of.
Paklstan and the supreme court remanded thelr case to thls l*lbunal vide order
dated 04-08-2020-in CP No. 881/2020 Prayerc of the apoeunt are that the
. .mpuqned order dated 25 06-2019 may be set aside and the appelldnts may be
| retalned/adjusted agalnst the secretariat cadre borne 1t the, srrength of
Establishment & Admrnlstratlon Dnoartment of FlVll Jecrétanat Slrnllany
senlority/promotlon may also be glvrn to the appellants sincethe lnceptlon of
their employment in the go\/ernment department with back bn=neflts as per‘
1udgment titled Tikka Khan & others Vs Syed Muzafar Hu >sa|n Shah & others
. (2018 SCMR 332) as well as in the light of ]udgment of larger bencn of hlgh court

in Wnt Petitior No; 696/2010 dated 07-11-2013.

03. . Learned counsel for the appellants_has contended that the appellants has

not been treated in accordance with law hence their rlghts secured under the

Constltutlon has badly been v|olated that the lmpugned order has not been
A TESTED

iy Pnk ntnkhwsy
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passed in accordance with law, therefore is not tenable and liable to be set aside;
that the appellants were appornted in Ex FATA Secretariat on contlact basis vide

onder dated 01 12- 2004 and in comphance with Federal Government decision

dated 26- 08 2008 and in pursuance of Judgment of Peshawar ngh Court dated

- 07-11- 2013 thelr servlces were regularized with effect from O.L 07 2008 and the

appellants were placed at the strength of Admlnlstratlon Department of Ex-FATA
Secretanat' that the appellants were dlscrlmmatedto the effect that they were

placed ln surplus pool vide order datec‘ 25- 06 2019 whereas ser\/|ces of similarly

. placed employees of all the departments were transferrec. to thelr respective

departments in PrownCIaI Government that placing the appcl.ants in surplu_. pool
was not only lllegal but contrary to the surplus pool pollc\ as lhe appellants

never opted/to/be placed in surplus pool as per section-5 (a; of the Surplus Pool
P

: P)Qy’of 2001 as amended'ln 2006 as well as -the unwrlllngness of the appellants

A

is also clear from the respondents letter dated 22-03-2019; that by:doing so, the

mature service of almost ﬁfteen years may sporl and go in waste, t‘hat the |llegal

" and untoward act of the respondents is also evrdent from the notlﬂcatlon dated

08-01- 2019, where the erstwhile FATA Secretarlat departments and dlrectorates
have been shlfted and placed under the adm|n|strat1ve control of Khyber
Pakhtunxhwa Government Departmenr.s whereas the appellants were declared

surplus; that billion of ru’pees have heen. granted by 'the_Fed'eraI Government for

* merded/erstwhile FATA Secretariat departments but unfor'tunatel\‘/ despite having

same cadre of posts. at civil secretariat, the respondents Ha\/e carried out the

unjustlﬁa_ble, illegal and unlawful- impugned order dated '25-'0"5:20'319;, which is not

- only the violati'on of the Apex Court judgment, but the‘ san“ie: ’Will'; also violate the
fundamental rlghts of the appellants being enshnned in the Constitution of

Paklstan will serlously affect the promotlon/senlorlty of fhe appellants, that

dlscrlmlnatory approach of the respondénts is evident from the notif cation dated
22-03-2019, whereby other’ employees of Ex- FATA were not praced in surplus

pool but Ex- FATA Plannlng CeIl of P&D ‘was placed and merged rnto Provincial

movher l H htul b w,\



P&D Department that declarlng the appellants surplus ahn subsequently their
adjustment in vanous departments/dlrectorates are lllegal which however were
requrred to be placed at the strength of Estabhshment & Admlmstratlon
,.depar‘rment that as per- Judgment of the ngh Court, senlorlty/prornotlons of the
appellants are requrred to be dealt wrth in accordance wrth the Judgment titled
Tikka Khan Vs Syed Muzafar (2018 SCMR 332), but the respondencs deliberately
and wrth malaflde declared them surplus, whlch is detrlmental to the lnterests of
- the appellants ln terms of monlto.y loss as ‘well as senlonty/promotlon, hence

!

lnterference of thls tnbunal would be warranted in case of the appeluants

04'." Learned Additional Advocate Gencrc.l fo. the responr‘ents has contended
that the appellants has been ftreated at par wrth the law in voque j.e. under

" section: ,lfl’(A) of the Clvn Servant Act, 1973 and the surpms pool Dollcy of the
\/j \\I\* provrncral government framed thereunder, that ‘Droviso under Para-6 of the
, surplus pool pollcy states that in case “the ofhcer/ofﬂc'alsldecllnes to be
| ad]usted/absorbecl in the above manner in accordance with the prlorlty fixed as
per his  seniority in. the integrated list, he shall loose the facrllty/nght of
adjustm:ent/absorptlon and would be required to opt for pre mature retlrement
from government service provrded “that if he 'does not fulfill'. the requlslte
quallfylng servrce for pre -mature retlrernent he may be compulso;y retired from
service by the competent authorlty, however in the lnstant case, ho affidavit is |
forthcomlng to the effect that the appellant refused to be absr)rbecl/ad]usted
‘.under the surplus pool pollcy of the government that . the appellants were
hnlstenal staff of ex-FATA Secretarlat therefore they ‘were treated under
ectlon 11(a) of the Civil Servant Act, 1973; that so far as the lssue of inclusion of
posts in BPS 17 and above of erstwhlle agency plannmg rells P&D Department
" merged areas secretanat is concerned, they were plannmg cadre employees,

hence they were ad]USted in-the relevant cadre of the provrncral government that

after merger of erstwhlle FATA wrth the Province, the Flnance Dapartment Vlde

<o 1 ' |hun Y]
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record.

order dated 21-11- 2019 and 11 Ob 20/_0 created posts in the admrnlstratlve
departments-in pursuance of request of c*stabllshment departmenl \Nthh were

not meant for blue eyed persons as is alleged in the appeol that lhe appellants

has been treated in accordance with law, hcnce their appvals bernq devnid of

merlt may be drsnmssed

- 05, We have heard 'learned counsel for the parties and have perused the

ot

06. Before embarklng upon the lssue in hand it would be approprlate to

explaln the background of the case. Record reveals that in 200.;, the federal

' oovernrnent created 157 regular posts for the erstwhile FATA becretanat against

whlch 117 employees lncludlng the appcllants were appomted on contract basis in
/

2004 after fulf" ling all the codal formallt. as. Contract of Cuch ‘employees was

extensron was accorded for a further perlod of one year Wi th etfect from 03-12-

2009 1In the. meanwhlle the federal governmer\t decrded ancl |ssued lnstructlons

dated 29 08- 4008 that all those employees worklng on contract agalnst the posts

from BPS 1to 15 shall be regularlzed and decrsron of cabmet would be appllcable

i

to contract employees worklng in ex—FATA ‘Secrétariat through SAFRON Division
for regularrzatlon of contract appomtments in respect" of contrdct employees

working. in . FATA In' pursuance of the dlrectrves, the appellants submitted

appllcatlons far regulanzatlon of thelr apporntments as per cablhet decision, but

. JUCh employees were not regula.ued under the pleas that vrde nouflcatlon dated

21-10- 2008 and in terms of the rentrally admlnlstered trlbal areas (employees

status order 1972 Presrdent Oder No 13 of 1972), the employeef workrng in

FATA, shall, from the appomted day, be the employees of the provmcral

government on deputatlon to the Federal Government Wlthout deputatlon

allowance, hence they are not entltled to be regularlzed unc‘er the ‘policy decision

dated 29ﬁ08-2008.

’-lr-h aevine



\/\l)lerf repare serv1ce structure so.as to regulate thelr permanent employment in ex-

6 .
07. In 2009, the provincial government promulgated regularizal:ion of service

Act, 2009 and in pursuance the appellants approached the additional chief

, secretory ex-FATA' for regularlzatlon of therr services accorcungly, but no action .

was taken on their requests, hence the appellants filed writ petltlon No 969/2010

for regularlzatlon of their servrces which was allowed vide Judgment dated 30-11-

2011 and services of the appellants were regularlzed under tl‘e regularlzatlon Act,

2009, agarnst Wthh the respondents filed civil appeal Ne 29 P/2013 and the

' Suprerne Court remanded the case to the High Court Peshawar wnth dlrectlon to

re- examlne the case and the ert Petltlon No 969/2010 shall be deemed to be
pendlng A three member bench of the Peshawar ngh Court decided the issue
.Vlde Judgment/dated 07-11-2013 in WP No 969/2010 and servnces of the
appellantsvvgre regularlzed and the respondents were given three months time to
- FATA Secretanat vis-a- vis their emoluments promotlons, retlrement benefits and
1nter se -seniority w1th further directions to create a task force to ach'cve the
objectives highllohted above The re_,pondents however delayed - their
regularlzatlon hence they ﬁled COL No 178 P/2()14 and i cc mpllance, the
respondents submrtted order dated 13 06-2014, whereby sewrces of the

appellants were regulanzed vide ordér dated 13-06- 2014 wnlh effect from 01-07-

‘ 2008 as well as .a task force committee had been constltuted by Ex-FATA |

Secretariat’ vrde order dated 14- 10 2014 for. preparatlon of service structure of

'such employees and sought tlme for preparatlon of service rules l'he appellants
“again filed CM No. 182-P/2016 with IR in COC No 178 P[2014 in WP No
| %9/2010 where the learned Addltlonal Advocate General alongwrth depaltmental

'representatlve produced letter dated 28 10 2016, whereby 'servica lules for the’

secretarlat cadre employees of Ex-FATA Secretariat . had been shown to be
formulated and had been sent to secretary SAFRAN - for appruwl hence vide
Juddment dated’. 08-09- 2016 Secretary SAFRAN was dlrccted to finalize the

matter wrthln one month but the respondents rnstead or domg the needful,




declared ail the 117 empldyees in-cludlng the appellants' as surpl_'us vide order

dated 25 06~ /_019 agalnst ‘which the appellants filed Writ Petltlon No. 3704-

P/2019 for declaring the. lmpugned order as .,et asnde and retalnlng the appellants

in the Civil Secretarlat of establlshment and admlnlstratlon department havmg the

, s-imllar ca,dre of post of the rest of the c1v1l secretarlat employees.

08. Durlng the course of heallng, the respondents produced coples of
notltlcatlons dated 19-07- 2019 and 22- 07 2019 that such employees had been
ad;usted/absorbed in various departments The High Court, vlde. ]udgment dated
05-12- 2019 observed that after thelr absorptlon now they aie regular employees
of the provrncl/al government and would be treated as such. for all intent and

purpos/e/‘yn( uding thelr senlorlty and so far as thelr other gnevance regarding

p :
/“\l\atlﬁalr retentlon in civil’ secretariat is roncerned being civil servants it would

“involve deeper apprecuatlon ‘of the vires of the pollcy, whlch have not been
lmpugned in the wrlt petltlon and in case the appellants stlll feel aggneved
regarding -any matter that could not be legally wrthln the frameworm of the said
policy, they would be legally bound by- the terms and condltlons of service and-in
view of bar contalned in Article 212 of the Canstitution,: thls court could not

embark upon to entertam the same. Needless to mentlon and we expect that

| Keepmg in v1ew the ratio as contalned in the judgment tltled 'l"l,<l<a Khan and

others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332), the seniority

_ would be -determlned accordingly, hence .the petltlon was del;’l’ared ‘as infructous

and was'dlsmlssed as such. Against the judgment o.f l'-llgh Court, the appzllants
filed t:PLA No 881/2020 in the Supreme Court of Paklstan,’w’hlch was disposed of
~vide‘ judgment dated 04-08-2020 on, the terms that the petitioners: should'
approach the servlce tribunal, as the issue belng terms and condltlon of their
servlce, does nfall within the ]urlsdlctlcn of service trlbunal hence the appellant

filed the instant servlce appeal.




09. Main concern of the appellants in the instant service appeal is that in the

ﬂrst place declarxng them surplus is 1llegal as they were servmg against regular

posts in admlnnstratlon department EX- -FAT A hence their services were requlred'

to be transferred to Establishment & Admlnastratlon Depar‘ment of the plovmcral

government like other departments of Ex- FATA were merged in- thelr respectlve

'

. department Their second stance is that by declarmg them surplus and their

subsequent adJu°tment in dlrectorates affected them in monltor, terms as well as

their seniority/pro_motion also aﬁ’ected being placed at the bogtom of the seniority

line.

10, In view of the foregomg explanatlon in the first’ place, it would be

appropria 0. count the dlscnmlnatony behavuors of the respond 2nts with the:

‘ \‘“_/ /ap{ llants, due to Wthh the appcllants spent almost twelve: years in protracted

|lthatl0ﬂ rlght from 2008 till date The appellants were appomted on contract

basis after fulﬂlllng all. the codal formalities by FATA Secretanat, administration

‘wing but their services were not regularized, whereas similarly appointed persons

by the same ofﬂce with the same terms and conditions vide appolntments orders

dated 08-1_0-2004, were regularized vide order dated 04-04-2009. Similarly a

batch of another 23 persons appointed on contract .were 're'gulariz'ed vide order -

dated 04-09-2009 and still a batch of another 28 persons'were regularized vide

.order dated 17-03- 2009 hence the appellants were dlscnmlnuted in regularlzatlon

- of their serwces wuthout any valld reason. In orger to regulame thell services, the

appellants repeatedly requesteo the |espondents to consndwr them at par with

those, who were regulanzed and - finally they submltted appllcatlons for,

|mplementatlon of the decision dated 29 08-2008 of the rederal government
where by all those employees .worltlng in FATA on .contract were ordered to be
regularized, but their requests vvere declined under thelplea_ that by virtue of
preSIdentlal order as dlscussed above they are employees ‘of  provincial

government and only on deputation to FATA but wnthout deputatlon allowance,
. ) A»Iv'rf .l'. : TED




hence they cannot be regularrzed the fact however remains tha't they were not
s enployee of  provincial government and were appornted by admrnrstratlon
department of Ex-FATA Sec gtariat, but due o malaﬁde of the respondents, they

. were rep eateclly refused regulanzatron, which however was not warranted In the
4meanwhlle, the pl'ovlnclal government promulgated Regularrzatron Act 2009, by
virtue of which all the contract Iemployees were regularrzed but the appellant
were.agaln re'fu'sedlregularlzatlon, but wlth no plausrble reason hence they were
again dr crlmlnated and compelling them to file Writ Petltron--tn peshawar High
Court, which was allowed vide Jurlgment dal:ed 30 11-2011 wrthou t any debate,
as the respondents had already declared them as provincial £ employees and there

\
was. no reason whatsoever to refuse such regulanzatron but the respondent’

. rnstead of their regularrvatron, filed CPLA in the Suprernn Court of Paklstan

agarnst such/clecrsron, which again was an act of drscrrmlnatron and malaﬂde,

U W"/ where the respondents had taken a plea that the Hrgh Court had allowcd

regularization unoer ‘the regularl"atron Act, 2009 but did not - discuss their
regularization under the polrcy of Federal. Government lald down rn the office

memorandum issyed by the cabinet secretary on 29 -08- 2008 directing the

regular'lzatlon .of servrces of contractual employees workrng in FATA, hence the

Supreme Court ‘remanded therr case to High Court to examrne this asoect as well.
A three member bench of ngh Court heard the arguments, where the
" respondents took a Uturn and agreed to the point that the appellants had been
- dlscrlmlnated and they will be regl_lanzed but sought trme for creatron of posts
and to draw service structure for the e and other employees to reoulate thelr.
permanent employment The three member bench of the lllgh Court had tal\en a
serious view of the unessentral technrcalrtres to block the way of the ‘appeliants,
who 00 are entrtled to the same relref and advrsed the: respondents that the

petltroners are suffering and are in trouble beszdes mental agony, hence such

regularrzatron was- allowed on the basrs of Federal Government decrsron dated 29- .

108-2008 and the appellants were - declared as civil. servants of the FA'lA




\

“\! \\l\/ nabated as nelther posts were creafed for them nor servlcc rules were framed
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becretanat and not of the provrncral government Ina manner the appellants
were wrongly refused their rlght of regulanzatlon under the Federal Government
Pollcy, whrch was conceded by the respondents before three members bench,

but the appellants suffered for years for a slngle wrong refusal of the

" respondents, who put the matter on the back burner. and on the ground of sheer

te hnlcalltres thwarted the process despite the repeated dlrectlon of 'the federal
government as well as of the judgment of the courts. r'lndlly, Services of the
appellanls were very unwrlllngly regularrzed in 2014 with effect flom 2008 and

‘that too after contempt of court proceedmgs Judgment of the lhree member

bench |s very Clear ano by vrrtue of such ]udgment the respondents Were_

, requrred to regularrze them in the first place and to. own them as their own

employee’s-borne-/oa the strength of establrshment and admlmstratron department

}TA’Secretanat but step motherly behavior of the recpondents continued’

for them as were commltted by the respondents before the Hrgh Court and cuclr V

commltments areé part of the ]uog‘nent dated 07-11- 201’2 of Peshawar High

Court. In the wake of ASth Constrtutlonal amendments and upon merger of FATA

Secretariat into Provincial Secretanat all the departments alongwrth staff were
merged lnto provrncral departments Placed on record i$ notrﬂcatlon dated 08 01-

2019 where P&D Department of FATA Secretarrat was handed over to provrncral

~P&D Department and law & order department merged rnto Home Department v

vide notrﬁcatron dated 16-01- 2019 F'lnance department merged into provincial

Finance department vrde notlﬂcatlon dated 24-01- 2019 educatron department
vide order dated 24- 01 2019 and slm.larlv all, other department iike Zakat & Usher
Department Populatron Welfare Department, Industrles l'cchnrcal Education,

jinerals, Road &Infrastructure Agrlculture l‘orests Irngatrnn Sports, FDMA and
others were merged into respective Provrncral Departmentr but the appellants
 being employees of the admlnlstratlon department of ex- FAtl'A were not merged

ll’ltO Provincial Establlshment & Admrmstratron Department, rather they, were

.
& " ,ti W
wvgrrand
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declared- surplus, which was dlscrlmlnatoryand based on malcllde as there was
no reason for declaring the appellants as surplus, as totul strength of FATA
- Secretariat from BPS-1 to 21 were 56983 of the crvrl admlnlslratlon against which
‘employees of provlncnal government defunct FATA DC, employees appointed by
FATA Secretanat llne dlrectorates and autonomous bodle' etc' were lncluded
dmongst whlch the number of 117 employees including uhe appellants were
granted amount of Rs. 25505.00 mllllon for smooth transmon of the employees
as well as departments tQ provmcral departfnents and to this effect a summery
was submitted by the pronnClal government to the Federal Govelnment which

was .accepted and vide notlﬂcatlon dated 09 04-2019 provincial government was |
'- asked to ensure payment of salaries- and other obllgatory expenses, lncludlng
termlnal beneﬂts as well of the employees agalnst the regular sanctioned 56983
posts of the adﬁnlstratlve departments/attarned dlrectorates/fleld formatlons of
\/ [/\“\‘/erstwhlle FATA whlch shows that the appellants were alsé working against
sanctioned posts and they -were requwed to be smoothv melged with the
establlshment and admlnl tration depaltment of provrncual govunment but to

their utter dlsmay, they were declared as suzplus lnsplte ‘of the fact that they '

were posted agalnst sanctloned posts and declaring them surplus was no more

'than rnalaﬁde of the respondents Another dlscnmlnatory behaVlor of the

' respondents can be seen, when 2 total of 235 posts were crcate'cl vide order

dated 11-06-2020 in admlnlstratlve departments i.e. Flnance, home, Local

_Fovernment Health, Envrronment Informatlon, Agriculture, Irrlgatlon, Mlneral

and Educatlon Departments for adJustment of the staff of lhe respectlve

departments of ex-FATA, but here agaln the appellants. were dlscrlrnlnated and no

post was created for them in Establlshment & Admlnlstratlon Dapartment and

they were declared surplus and later on were ad]usted in various dlrectOlate s,

l.Wthh was detrlmental to their rlghts in terms of monetarv beneflts, as the

, allowances admrssrble to them in their new places of ad]ustm‘ent were less than

the one admlSSlble in civil secretarlat Moreover their senici lty Wes also affected




v
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as they were placed at the bottom of seniority and thelr promotlons, .s the

a—‘ appellant appomted as Assistant is still workmg as Assrstant ln 2022, are the
I factors, which. cahnot be ignored and whrch chows that rnJustrce has been done to
.the appellants Needless to mentlon that the respondents. failed to apprecrate that

the Surplus Pool Pollcy -2001 did not apply to the appellants since the .same was
specrﬂcally made and meant for dealing with. the transition ot dlstrlct system and
resultant re- structurrng of governmental offices under the devolutlon of powers

‘from provincial to local governments as such the appellants ‘'service in erstwhile

FATA Secretariat (now merged area secretanat) had no nexus whatsoeve with

‘the same, ‘as nelther any department was abollshed nor any’ post, hence the
surplus/ool/ollcy applied on them was totally |llegal Moreover the concerned
\/J\Vle‘arned counsel for the appellants had added to thelr miseries by contestlng their
| ' cases in wrong forums and to this effect the supreme court of Pakistan in their
case in Civil petltlon No 881/2020. had also notlced that the petltroners being
pursurng their remedy befOre the wrong forum, had wasted much of their time

- and the. ser\/lce Trlbunal shall justly and sympathetlcally consrder the questlon of -
delay in accordance with law To thlL effect we feel that the t.elay otcurred due to
wastage of time before wrong forums, but'the appellants contlnuously contested

E therr case wrthout any break for getting justice. We feel” that their case was

’ already sporled by the respondents due to sheer technv'alltles and without
touching merit of the case. The apex court. is very clear on the pornt of limitation

that cases should be . consrdered on merlt and mere tefhnlc"alltles mcludrng
limitation shall not debar the'appellantr from the rights accrued to tnem In the
instant case, the. appellants has a strong case on merrt hence we are mcllned to

condone the delay occurred due to the reason mentloned above.

11 We are of the conslder ed opinion-that the appellants has not been treated

An accordance wrth law, as they were employees of administration department of

the ex- FATA and such stance was accepted by the respondents in their comment

oy
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submitted to the High Court'and the.ngh-Court vide judgment dated 07-11-2013

declared them civil servants .and employees of admihistration department of ex-

FATA. Secretarlat and regularlzed their. services agannst sanctloned posts, despite

they were declared surplLs They were dlscrlmmated by not transferrlng their
servrces to the establlshment and admlnlstratlon department of provincial
gover.nment o'n.the analogy of_other employees transferred to then respective
-'depa'rtments in provincial gov'ernment and ln case of non- avallablllty of post,

Flnance department was requnred to create posts in Establlshment &

'AdmlnlStl‘athﬂ Department on the analogy of creation o.f..posts in other

Admlnlstratlve Departments as’ the Federal Government hc.d granted amount of

Rs 255))5/r‘ﬁlll|on for a total strength of 56983 posts including the posts of the

‘l\/\/ ppellants and’ declarlng them surplus was unlawful and based on malaﬂde and

on thls score alone the lmpugned order is liable to be set asnde The correct

course would have been to create the same number of vacancies in their

respectlve department i.e. Establlshment & Admlnlstratlve Department and to

post them in thelr own department and ISsues of their senlorlty/promotlon was

requrred to be settled in accordance wrth the pravailing law. and rule.

12, We have observed that grave ln]ustlce has been meted out to the
: appellants in the sense that after contestlng for longer for thelr regularlzatlon and

finally after gettlng regularlzed they  were il deprlved of the service

structure/rules and creatlon of posts desplte the repeated dlrections of the three

member bench of Peshawar ngh Court in its ]udgment dated 07 11 2013 passed

in Writ Petition No. 969/2010 The same directions has still not been lmplemented
and the matter was made worse when lmpugned order of placrng them in surplus
pool was passed WhICh directly affected their*seniority ano the future career of

the appellants after putting in 18 years of servme and half of thelr serwce has

already been wasted in litigatlon'.
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connected servrce appeals are accepted The lmpugned order dated 25 06 2019 lS: L

set asrde wnth dlrectlon to the respondents to adJust the appellants in their

respectlve department le Establnshment & Admmlstratlon Department Khyber'

'Pakhtunkhwa agalnst their- respectlve posts and ln case of non avallablllty of'_ .

- posts, the same shall be created for the appellants on the same manner as were N

created -for other Admmlstratlve Departments V|de Flnance Department

| notlr'catlon dated 11- 06 2020 Upon - thelr adJustment i thelr reSpectlve

department they are held entltled to- aII consequentlal beneﬂts The |ssue of their -

senlorlty/promotlon shall be dealt wnth in accordance ‘with the provisions
contalned in Civil Servant Act 1973 and Khyber Pakhtunkhwa Government
: |

Servants (Appountment Promotlon & Transfer) Rules, 1989 partlcularly Sectlon-

17(3) of Khyber Pakhtunkhwa Government Servants (Appomtment Promotlon &

;"Transfer) Rules 1989, Needless to mentlon and is. expected that in view of the

~ ratio as contalned in the judgment tltled leka Khan and other< Vs Syed Muzafar

Hussaln Shah and others (2018 SCMR 33?) the senlorlty would be determined

accordlngly Partles are left to bear thelr own costs. File be consrgned to record

room.

- ANNOUNCED

14.01.2022

(ATIQ-UR-REHMAN WAZIR)
MEMBER (E)
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Serwce Appeol No & /2020

BEFORE THE HON’BLE SERVICES TRIB.UNAL KPK

. ‘ - . Trinry [No. ji(SQva
Muhammad Zahir Shoh S/o Muhommod Toh|r

Khyber Pakhtunkhwa Ombudsperson Secretariat,

Naib Qasid, . "?“}“’MU 7[Q 7[&@}@ ‘

'Room No.212, Benevolent Fund Bundmg o
Peshawar Ccm’n‘ .............. .................. Appeiiant.

| VERSUS
The Govt of KPK

Through Chief Secretary,

Civil Secretariat, Peshawar. o

The Govt of KPK
Through Secretary ESTGbIlShmPn’I
Establishment & Administration Department,

Civil Secre’fona’r Peshawar.

‘ The Govt of KPK.

Through Secretary Finance, .
anonce Depar’rmen‘r Civil Secre’rcno’r Peshawar

- Govermment of-KPK

Through Addiﬁonol Chief Secretary Merged Areas, :
Office at Warsak Road, Peshawar......... s Responderits

Service dppeal u/s 4 of the Services Tribunal Act,

| E\ eqto-gay 1974 against  the  impugned Notification

&m

H\m}f_’iu S mm*

ﬂl

. No. SO(O&M/E&AD/S 18/2019 dated 25.06.2019
vide whuch the 117 employees. including the.
appellant appointed by erstwhile FATA Secretariat
as “Surplus” and plqced them in the Surplus Pool

. of Establishment & 'Adminisifaiion Department for
their further adjustment/ placement w.ef.




Learned‘ counsel for -the aopellant present. Mr. Muham L
Butt, Additiona’l Advocate General. for respondents present.. Arg“ 2
heard and record perdSed. ' B
Vide our ,detailed‘ judgment of to'day; passed in service appeal
be.armg No: 1227/2020 tittled Hanif-Ur-Rehman Versus Government of
Khyber Pakhtunkhwa through |ts Chref Secretary at Civil Secretariat
Peshawar and -others", the instant service appeal is accepted. The
'Iimpugned order dated 25-06-2019 is' set aside with direction to the
.res.por.\de'nts to adjust the aopellant tn his resoective department i.e.
Establishment & Administration Department Khybér Pakhtunkhw:a against
| his re_spective postsand in case of non—.availability of posts, the same be
created for the appellant on the same manner, as were created for other
Admmlstratrve Departments vide: Fmance ‘Departmerit notlf" cation dated
11-06- 2020 Upon  his adJustment in his respective department, the
appell-ant- is held entitled to aII consequentlal benefits. The issue of his
seniorjtr'/p'rondotion, shall be dealt With in accordance with the provisions
containéd in Civil Servant Act, 1973 and Kh'yber‘Pa.khtunkhwa Government
| _S‘ervants (Appointment, Promotion &,Transfer) Rules, 1989, oarticularly
' Section—17(3) of Khyber PakhttunkhWa Government Servants (Appointment
. Promotion & 'fransfer). Rules, 1989 Needless to mention and is expected
: .“-that in view of the ratio as contamed in the Judgment tltled Tikka Khan
and others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332),
v'the seniority would be’ determlned- accordmgly.' Parties are left to bear
their own costs. File be,_consignedto record room.

 ANNOUNCED
14.01.2022

C%w

(AHMULTAN TAREE) ,(ATIQ/ UR-REHMAN WAZIR)
CHAIRMAN . Bl Dioawe MEMBER (E)
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VAKALAT NAMA

NO. /2021
INTHE COURT OF _K' P Les ppee ',@ZM/ﬁ%M
Mohawma A AL M (Appellant)

(Petitioner)
(Plaintiff)
VERSUS -
W jé%&% (Respondent)
-/ (Defendant)

4
e Mlndarnopn A 2dit St

Do hereby - appoint and constitute Taimur Ali Khan, Advocate High Court

Peshawar, to appear, plead, act, compromise, withdraw or refer to arbitration for
me/us as my/our Counsel/Advocate in the above noted matter, without any liability for
his default and with the ‘authority to engage/appoint any other Advocate/Counsel on
myj/our costs. - '

I/We authorize the said Advocate to deposit, withdraw and receive on myj/our behalf all
sums and amounts payable or deposited on my/our account in the above noted matter.
The Advocate/Counsel is also at liberty to leave my/our case at any stage of the
proceedings, if his any fee left unpaid or is outstanding against me/us.

Dated _\_/20le | oﬁj/élé‘jﬂ j/ / Mc

(CLIENT) ,

17.30)- 42557/~
ZEPTED

Advocate High Court
BC-10-4240

CNIC: 17101-7395544-5

Cell No. 0333-9390916

OFFICE: ~
Room # FR-8, 4™ Floor,
Bilour Plaza, Peshawar,
Cantt: Peshawar




