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“A
L 19042018 - None present on behalf of“"ﬂ{é appellant. Mr. Muhammad
i Vs . : ’
o, Jan, Deputy District Attorney for the\\respondents present. Notice
T be issued to appellant and his counsel for attendance for
04.07.2018 before D.B.
\x\' .
AN —_
»
(Ahmaﬂ\ﬁ/assan) (M. Amin Khan Kundi)
Member Member
\,\
- - | \
04.07.2018 None for the appellant present. Mr. Muhammad Jan, DDA
‘ £ .k “for respondents present. Called for several times but no one\
b v

* appeared on behalf of the appellant, therefore, the appeal in hand is

hereby dismissed in default. File be consigned to the record room.

Announced:
04.07.2018

—T

Ahmad Hassan) (Muhammad Amin Kundi)
Member : Member

~



11.12.2017 MIERS "None present on behalf dfithe appellant. Mr.

v W4 ¢

18.08.2017 - Clerk to counsel for the appellant and Mr. Muh%;m mad

DDA for respondents present. Clerk to counsel for?;thergm"
T
v‘ seeks adjoumment Adjoumed To come up for;1
+ 22.09.2017 before D.B. ‘
" e Y
, o
/ N v K (3RS . AR ‘ vy
/I'
2/5?/09/2017 Since 89.93.09.2017 has been declared as a pu

account of first Muharram. Therefore cases adjourned to 11. 1

14:42:2007M r:gﬁé.‘ﬁ?ésemg reliale, ,cm'«.”c-‘a'b“n'mz:"’ng '
KEBiy, o Iifah EKRaTTAR, TearieirhAG
Fespondents prasentrres KNS HcEbE
appUtianicfurrFiendaice ZTotcom
arguments.on,14202°204:8 Defore D.B*

imdhammat Hamid. VUGN RijY s GO ZeB Ry 1&

Kabir Ullah . Khattak,™ learned AAG, for

k)
P respondents present Fresh notlce_be issued to§th4 ;
T appellant for attendance To come up for fu}th‘ g \
argUments on 14, 02. 2018 before D B T ‘&jf
RENS y g s
\ -,..
(Muham (Gu Z‘eb&'an) o
MEMBER ;
Cohinraad Moo Buehol e {Gul Zeb KLan)
Witlae "ATINTh
v R . .
14.02.2018 " Clerk of the counsel for appellant present.

SUTPEIN .Ullah fKhattak, ‘Additional AG “for the: tcspondcms

strike of the bar. To cgmc up for arguments on 19:

before D.B.

l\’l’tﬁ& R



| 22.08.2016 - Agent to counse;l for the appellant and Addl. AG for

respondents present. Agent to counsel for the appellant requested

for adjournment. Requestf accepted. To come up for arguments on
Member ' Apmber

4 | , é2,12.2016 ~ Clerk counsel for the appellant and Mr, Sﬁlian Shah, Assistant
alongwith Mr. Muhammad jan, GP for the respondents present. Record
requisitioned vide order sheet dated 10.05.2016 not produced .by the
respondents-department, Representative of the respondent-department is
once again directed to produ:ce the record of working paf;ers and minutes
of PSB meeting dated 08.12.2007 on the next date before the Tribunal. To
come up fqr record q_n,d qrguxﬁent,s on 05 .05 .2‘01' 7before D.

QJ\
(ASHFAQUE TAN (MUHAMM NAZIR)
MEMBER :
i)i.()S.Z(}]f? Clerk to counsel lon the appcllam and- Ml Muhammad

Jan, (JP for the rcspondcnts present. Clcrk 10 counscl lor the
appclldnl rcqucstcd for ad]oummcnl lo comc up -for Imal

heating for 18.08.2017 b@fo,r@ DB,



20.2.2015.

19.08.2015

14.12.2015

10.5.2016

Clerk of cbunsel for the appellant and Mr.
Muhammad ian, GP. with Sultan Shaﬁ, Assistant for the
reépondents present. 'Request made on behalf of the
appellant for adjournment, therefore, case is adjoufned to
19.8.2015 for argumerits.

‘Member ' ber

Appellant in person and Addl: A.G for respondents present. The
learned Member (Executive) is on official tour to Abbottabad as well as
noh-avajlabiiity of learned counsel for the appellant, therefore, case is

adjourned to /Y 12-20f for arguments.

Member

Mr. Dannies junior to counsel for the appellant and Mr.
Ziaullah, GP for respondents presenf. Senior counsel for the appellant
is stated busy before the august Supreme Court of Pakistan.

'Req‘uested for édjo‘urnmen't. To come up for. arguments oh
/05 20/t | |

MEMBER MEMBER

-Counsel'for the appellant and Addl. AG fdr the
respondents present. Learned counsel ior the appellant
submitted application for requisitioning the working papers
and minutes of P.S.B dated 08.12.2007. Res‘pondcnts shall
produce copy of the said documents duiy attested on or
before the next date of hearing. To come up for final hearing

before D.B on 22.08.2016.

—

Member Cha’fiman



122201 4 Neither"appeliant nor counsel for the appellant present.
~ Mr.Sultan Shah, Assistant with AAG for the respondents present.
Written reply on behalf of respondents received, copy whereof be

handed over to the appellant/counsel for the appellant for rejo;indef on :

. :15.5.2014,

15 5201 4 Mr. Muhammad Javed, apﬁellant in the connected appeal, on
' behalf of the appellant and AAG for the respondents present.

Rejoinder has not been received, and request for further time made

- on behalf of the appellant. To 'cfome‘up for rejoinder alongwi

connected appeals on 26.8.2014.

A

——

R T M T e ey e e

and Mr. Sultan

Clerk of counsel for the appellant

e T

ATl

26.08.2014 .
| Shah, Assistant for the respondents with AAG -present.

-Rejoinder received on behalf of the appellant, copy whereof

is handed over to the learned AAG (or arguments alongwith

connected appeals on 20.2.2015.




. A
' > . 20.08.2013 - Appellant wnth counsel present nd’l eard 03, prellmlnary

Contended that the appellant has not been treated in accordance

U

with the léw/rules. The 'impugned appellate order dated:'31.01-.20.1.3

“showing no Iegality'an,d was received on 04.02.2013. He filed the

instant appeal on 28.02.2013 which is within tim;\ He furthor

5

argued that under the law the appellant is entltted to be promoted
» .

as PCS (EG) in BPS- 18 from 08 12. 2007 when the regular post of PCS
(EG): %ell vacant and not from' 09.10.2012. Points (;Jised need
consideration. The appeal is édmzitted to regular hea'r;_ir;g sﬁbject to
aII.-IegaI objections. The appellant is directed to d_eposit the security -
amount and process fee within 10 days. Th,ereaftgr,- notice be

issued to the :?:respondents.' Case adjourned to 2442013 for

submission of written reply.

- ’ ’ T, ' Yy
- . s . .
S
@
:i’.; '

6- s - -~ 20.8.2013 This case be put before the Final Bench__:f_;or further proceed—ingsi-; :

29.11.2013 Mr.Muhammad Jai/'ed,} appellant in the connected appeal, on behalf
of the appellant and Mf.Sultan Shah, Assistant on behalf of the respondent

~with AAG present. To come up for written reply/cdmmerit%“dr'iz 12.2.2014.




26.4.2013

25.6.2013

==No one is present.ophelisit of the aopellant.fin pursuance

of% f{w- ju'dé"i?‘fient of the august Supreme Court of Pakistan in
K3
CO]’lStltl_ltlon%etlllon No. 53 of 2007 & constilution pctition No. i
of 20 § titled Sh. Riaz-ul-Haq, Advocate Supreme Couit and .
} @ #

other-vs-Federatlon of Pakistan through Ministry of Law, ctc, the

3t |
case' 18] adjoumcd on note Reader for pl()c(,(,(”ug! as pefore o1
- &
25%6 2013 %}
g Ader
éﬁ)ﬁcgr the appell'ant present *In pursuance of the Khyber
it g
Pakhtﬁ:{fwa Service Tribunals (Amendment) Ordinance 2013,
] 124 oy

(Khyberiaakhtunkhwa ord. IT of 2013), the case is adjourned on

w

note Read‘ex for proceedings as before on  20.8.2013.
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Form- A

FORM OF ORDER SHEET

Case No.

548/2013

-

Da-c of order
F-oceedings

T

2

[ Srder or other f)rocecdings with signature of judge or Magistrate

- — e - - . . {

3

r 13/03/2013

—— - . . —- —_ ——— - A - - .

The appeal of Mr. Muhammad Igbal Khattak
|

resubmitted today by Mr. Shakeel Ahmad Advocate may be

1
entered in the Institution Register and put up to the Worthy’
Chairman for preliminary hearing. f

REGISTRAR;

t

This case is entrusted to Primary Bench for preliminary '

hearing to be put up there on ;Q é ~-~ fli — ; 0/ 3 -




. k] . ; .
‘ - The appeal of Mr. Igbal Khattak Deputy Secretary received today i.e. on 28/02/2013 is

incomplete on the following scores which is returned to the counsel for the appellant for completion

and resubmission within 15 day.

1- Memorandum of appeal is unsigned which may be got signed.

2- Departmental appeal having no date be dated.

3- All the documents attached with the appeal have shown the name of the appellant ‘
Muhammad Igbal Khattak * while in the memo of appeal the name of the appellant is
written as ‘Igbal Khattak’ which may be clarified.

SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
g PESHAWAR.
MR.SHAKEEL AHMAD, ADV: PESH. -

t

N ]

— >
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 BEFORE THE SERVICES TRIBUNAL, KPK, PESHAWAR

Service Appeal No.. S Lf% /2013

finay ”WM&W&NLM ...................... Appellant
o VERSUS |
Govt of KPK and others........ccccceeveenreevvecnneennnens Respondents
. B
INDEX
S.'N o | Description of Documents l' Annex | Pages
1. | Grounds of Service Appeal ‘ | 1-6
2. | Affidavit T 7
3. Addresses of Parties T | 8
4. | Copy of judgment dt.13.03.2009 A 9-14
- 5. | Copy of judgment dt.24.05.2012 of Apex | B 15-20
Court _ '
6. | Copy of Notification dt.25.07;2012 C - 21-23
7. | Copy of Notification dt.09.10.2012 D 24-25 .
8. Copy of Representation - E 26
0. Qopy of Reply F 27
10. | Wakalat Nama | o \/L\‘&
W T
Appellant -
Through

| : . Shakeel Ahmad -
Date: _ /_ /2013 | Advocate, Peshawar
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BEFORE THE SERVICES TRIBUNAL, KPK PESHAWARA

Service Appeal No. 5 Lf‘@ /2013

» 3 ’Q. i g
SO
Doy B
R hatalness (£:6) B 18 .....2;‘2%.’;/73
Deputy Secretary Law & Order,
Home & Tribal Affairs Department,
Khyber Pakhtunkhwa, Peshawar...........ccoceeouveeunen..... Appellant

VERSUS

, 1. - Govt of KPK
through Secretary Establishment Department,
Peshawar

2. Govt of KPK '
through Chief Secretary, Peshawar............ Respondents

Service Appeal u/s 4 of the
KPK Service Tribunal Act,
1974 against the impugned
Notification No.SO(E-I)E&AD
/4-2/2012 dated 09.10.2012,
whereby the appellant was
)/9 promoted on regular basis
with immediate effect instead
of 08.12.2007 and order

cesudmiied o N0.489/2013 dated 31.01.2013 \/
wad filed;

- vide which departmental
E%P /l}éppeal of the appellant was

filed

PR
e

en "-\“Ng i



A 4

b vmtea

Resnectfﬁllv Sheweth:

Short facts giving to the present appeal are as under:

‘That in earlier round of “litigation the appellant

brought an appeal before the Service Tribunal, KPK
stating therein that he belongs to PSC (EG), he was
promoted as Tehsildar on regular basis vide order
dated 28.12.1988, he was lastly promoted in PCS(EG)
BPS-17 on temporary basis vide Notification dated
06.03.1996, hé was promoted to BPS-17 on regular
basis on 19.02.2008 in PMS Group/ Cadre with
immediate effect, during this period many posts
became vacant in PCS(E.G), but instead of ante-dating
the promotion of the appellant in BPS-17 (EG) i.e. the
date on which the vacancy fell vacant and he became
entitled for promotion on his turn in the senjority list
of PCS(EG), after exhausting departmental appeal, the
appellant filed service appeal before the Service
Tribunal, KPK, which was allowed vide order dated
13.03.2009, the relevant portion of the judgment is

.reproduced below:

“We accept both the appeals, and direct the official
respondents of each of the two appellant in the
respective dates on which a wvacancy become
available Jor the respective turn of the appellant or
Jrom the respective dates of their taking charge of

such vacancy on officiating / acting charge basis,



“z' - .

&

which ever is later. The appellaﬁts were entitled to the
costs of their respective litigation from the official
respondents”. (Copy of judgment is Annexure “A”).

That not satisfied with the judgment of KPK Service
Tribunal dated 11.03.2009; the respondents filed
appeal before the Apex Court which was dismissed
vide judgment dated 24.05.2012. (Copy of judgment is
Annexure “B”). | |

“That ultimately the respondent No.2 ante-dated the

promotion of the appellant- with all back benefits/
consequential benefits and re-designated the post as
PCS(EG) BPS-17 vide Notification NO.SOE-

- II/(ED)2(423)/2010/Vol-1I dated 25.07.2012.

That the appellant was promoted in BPS-18 on regular
basis in PCS(E.G) vide Notification dated 09.10.2012,
but with immediate effect instead of w.e.f. 08.12.2007,
though he was entitled to be promoted on 08.12.2007
as many permanent vacancy in BPS-18 was lying
vacant since 08.12.2007, it is wroth mentioning that
PSB was held 0 n08.12.2007, in which 17 officers were
promoted in BPS-18 in PCS(E.G) out of 27 vacant
posts' in BPS—18' in PCS(E.G), 10 seats left vacant in
PCS(E.G) in Grade-18 since in promotion of BPS-17
was ante-dated w.e.f. 07.06.2000 vide Notification
dated '25.07.2012 and his name appears at Serial No.7

in the said notification, therefore, he was eligible to be



@

|
R |

= |
prornoted in BPS-18 in PCS(E.G) when the PSB was

- held on 08.12. 2007 and he was left from promot1on
hence, feeling aggrieved, the appellant filed -
departmental appeal, which was filed vide order dated
31.01.2013, therefore, the appellant approaches this

Honourable Tribunal, inter alia, on the followmg

GROUNDS: |
A.  That the act of respondents, not promotin;g the

grounds:

appellant from the date of their entitlement in th‘e light
of the judgment is illegal, without lawful authonty,
without Jur1sd1ct10n and violative of the Judgment of
Service Tribunal and Apex Court quoted above
| therefore, the notification dated 09.10.2012 is hable to
be modified in the above terms. |
|
B. That the respondents have committed a legal error by
not promoting the appellant from the date when the
permanent vacancy fell vacant, partlcularly,l when
there was no legal impediment on the way of
promotion, therefore, the respondents acted in
dlsregard of law and judgments of the superior courts

|
warrants interference. .'

i
I

C. That it was within the preliminary power ‘of the
government under the law to promote the ap?pellant
since 01.06.2000 when the present post of PC];S (EG)

fell vacant i.e. 01.06.2000 by not doing ?so the

|

i
l
!
i
b
M



C

respondents have not acted in accordance w1th law,
therefore warrants 1nterference 1

That the appellant worked as PCS (EG) B!PS-17
continuously for long (s:ince'o6.03.1996) withodt any
break, therefore, the If’espondents are under| legal

obligation to promote ;the appellant from the date

when the permanent vacancy fell vacant. [

|
That under the law the appellant is entitled ito be
promoted as PCS (EG).| in BPS-18 from 08.12:.2007

when the regular post Of-PCS (EG) fell vacant argld not
‘ |

from 09.10.2012. | |
:

That a large number of f)osts in BPS-18 PCS (EGS) were
lying vacant and thel appellant was entltled for
promotion, he was not; promoted in due time, 'whlch

!
speaks of malafide on the part of respondents.

| |
| _
: |
That the appellant was not promoted in BPS-18
PCS(EG) for no fault of him. :
! 1
|
‘That the respondents are under legal obhgatlon to
ante-date the promotlon of appellant in BPS 18
PCS(EG). ,:' !
| ’ |
That the appellant is entltled to be promoted in Grade—
18 in PCS(E.G) after 5 years regular service in BPS -17
in the light of Notlﬁcatlon dated 25.07.2012.
|

[ ‘



H H
{ ]
|
|

@
| E
J.  That even otherwise, the notification of promoti:on of
the appellant in Grade-18 in PCS(E.G) with immediate
effect offends the law laid down by the Honourable
Service Tribunal and Apex Court in the earlier found
of litigation, which resulted in gross mlscarrlage of
justice, warrants interference. | F
|

K. That promotion of appellant in BPS-18 in PCS(E G)

w.e.f. 08.12.2007 will not effect anyone. ‘
o _ i

L. That the appellant seeks leave of this Honourable

Tribunal to raise/ argue any additional point at the
time of arguments. i

Tt 1s, therefore, most humbly prayed th]at on
acceptance of this service appeal, this Hono;urable
Tribunal may graciously be pleased to declare the
impugned Notlﬁcatlon No.SO(E-DE&AD /4- 2/2012
dated 09.10.2012 to the extent of promotion with
immediate effect instead of i.e. 08.12.2007 wh%en the
permanent posts in BPS-18 in PCS(EG) was lying
vacant and PSB was held, as illegal, without lawful
authority, without jurisdiction and violative !of the
judgment of Service Tribunal and Apex Court cjluoted
above and the respondents be directed to prornci!>te the
appellant in BPS-18 PCS(EG) from the date wh’en the
permanent vacancy in BPS-18 PCS(EG) fell Vacant ie.
08.07.2012 according to his entitlement.

Appellant// /;/W
Through |
Shak ma l -

Date: __/ __/2013 ‘ Advocate, Peshawélr

|
!
l
i
i



BEFORE THE SERVICES TRIBUNAL, KPK, PESHAWAR

Service Appeal No. /2013

3
R L Al

(ke
VERSUS

Govt of KPK eind OthersS.. e

AFFIDAVIT

Cllbad. hadalln..

|
}
|
, .
........... Appeljlant

Respontlients
‘ |
|

I, Iqbal Khattak, PCS(E.G) BS-18, Deputy Secretary Law
& Order, Home & Tribal Affairs Department, Il(hyber
Pakhtunkhwa, Peshawar, do hereby solemnly affirm and
declare on oath that the contents of the accomp:anying
Service Appeal are true and correct to the best gof my

knowledge and belief and nothing has been concealed from

this Hon’ble Tribunal.

Yl 4

DEPONENT

|
|
|
i
[
i
}
i
|
|
|
!
|
|
|

|
|
|
|
|
1

|
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; vy » BEFORE THE NWEP SERVICE TRIBUNAL PESHAWARr
'P ) . - . : 4 "r

‘ Appeal No. 612/2008
Date of Institution. " 16.04.2008 . ,
Date of Decision . 13.03.2009
Muhammad Igbal Khattak, S
‘i‘ ,Assistant Political Agent, Khar Bajaur Agency. w0 (Appellant); -

P o - VERSUS

1 Government of NWFP through Secretary Estabhshment Department
-~ Peshawar. = .
2. Govt of NWFP through Chref Secretary, Peshawar (Respondents)

APPEAL. U/S 4 OF THE NWFP SERVICE TRIBUNALS ACT, 1974
AGAINST THE IMPUGNED NOTIFICATION NO.SOE.II (E&D) 2
(192)2007 DATED 19.2.2008 WHEREBY THE APPELLANT WAS
PROMOTED ONREGULAR BASIS W.E.F. 19.2.2008 INSTEAD OF
30.11:1999 AND; ORDER NO.SOE-1I (E&D) 2(192) WHEREBY HIS
DEPARTMENTAL APPEAL WAS DISMISSED. |

MR. SHAKEEL AHMAD
Advocate L . FOl appellant.

MR ZAHID KARIM KHALII_ : For respondents
Addl _Government Pleader, , :

MR. JUSTICE (R) SALIM KHAN, CHAIRMAN.
MR. BISMILI AH SHAH; - . MEMBER

28 12.1988. He was promoted to PCS(E G) (BPS-17)
e notrﬁcatron dated 06.03.1996. He contended that

'00'8;;§;wrth immediate effect mstead of» ‘""nte»datmg of
'te on which the vacanc/y/tell(t& hrs;.turn'rn the




ot the promatlons oct

seniority lists of officers of PCS (E.G). His departlmental appeal was rejected
on 22.03.2008. The present appea!l wa :ed on 16.4.2008 which is withir
time. The case of Ahmad Khan (Appellant) is similar to .the case of
Muhammad Igbal Khattak on facts also. His appeal is also within time.

3. The respondents contested the appeal on mény grounds,
mcludmg the ground that no one could claim a vested right in promotlon or
in the terms and conditions for promotion to a hlgher post.

4. C We he"ard the a;rguments and perused the record.

5. The - learned counsel for the appellants contended that the
appel!ahﬁs were temporarily posted to BPS-17 post on 06.3.1996, but they
remained silent, because they did not have a vested right for promotion to a
higher_ post. The appellants have already been considered for promotion and
have*been found eligible ?‘and fit for regular promotion to BPS-17 post,
therefore, the principles embodred in the Judgment of the August Supreme
Court of Pakistan reported as 1990 SCMR 1321 are not appf:cable to their
cases. In fact, the vacanaes had become available for ‘the appellants as
early as on 30.11.1999, and it was the responsrbrhty of the official
respondents to expedrtrously deal with the cases of the appeI!ants for their
regular promotron The appellants could not be punished for no fault on their
side, or for delay caused by the official respondents in processmg the cases
of the appellants He relred‘fion 1997 PLC (C. S) 77 wherein it has, been held
in para 3 as under - '

"On beha/f of the Ga mént it is contended that no civil servant

5/mp/e exerc‘/se W/th ) easonab/e per/od fn the C/rcumstancesl
it will not be' approp, /ate for this Civil Petition to interfere with the
order of the Serwce Tr/buna/ Leave is refused.

o0 are o - Ofd¢f§f by t/yé ; Govemment that the respondents/ - ., . /
petitioners:shOU/dljc e/g up for some time. The delay in mak/ng‘ ‘ /



P ' - . | : - ‘
VT theJudgments crted as 1990 SCMR 1321 and crted as 1997 PLC (C. S) 77 are -
" »~ ontwo different aspects of the same subject. ‘ '

6. Ante—datmg of promotron after consrderatzon of the candidate
aspiring for such promotlon, after he was found eligible and fit for such
promotion and is promoted, is an estabhshed principle of law. . Such a
candidate cannot be Ppunished for any delay caused by the department in |
processing his case for promotron The order of promotion, therefore, has to
be ante-dated to the date on which the vacancy for "his turn became
‘avallable or to the date on which he actually took charge of the post on‘
officiating/acting charge basrs whichever is Iater L ‘

7. The AG. P contended ¢ e present appeals were mrserably.

tlme-barred and both the appellants N opped by their own conduct to
file the present appeals In fact, the , . 2 embodied in the ]udgment

reported as 1990 SCMR" 1321 was applicable to the cases of the appellants
from 06.3.1996 to 18.2. 2008 They could not claim promotron as of right.
The: pnncrple embodred rn the- ]udgment reported as 1997 PLC (C S) 77
became appllcable to thelr case on 19.2. 2008 Cause of actlon arose to the -

appeliants for clalmrng ante daton of their promotron as prayed foronly R
when their cases were consrdered for promotron they were found elrg:bie'
and fit for prornotlon and therr promotron orders were issued,’ *hough wrth
rmmedrate effect. They f {ed therr departmental appeals wrthm trme from the._
date of the rmpugned order dated 19.2.2008, and their appeals were
rejected on 22.3.2008. They r" led Service AppeaIs on 16.04. 2008 The

- departmental appeals as well as the Service Appeals were well wuthrn trme

holdmg of post :_.l:}.ee_n determrned.,The judgment cited. as 1997'



T J PLC (C.S) 77 has become applicable after deterfmination of fitness of the
\ appeliants. The question in these cases g not the determination of fitness
f\ but is the right of ante-dation of their promotion, ;The appellants had vested

~ right for consideration of promotion on fheir tur’ln, whenever it was, and,
when found fit on detéfmination of fitness, at any: Stage,they had-é:r,ight to
claim anté~dation_ of ',their-promotioh to the dateis on which th.é,ya;ancies .
were available fof their 'respective turns or fron:1 the dateson ‘Wwhich. they

actually took the cha’fge of their respective posts, whichever were [ater in
time. | -

I
i

9, ~ The AGP also contended that accordfng to sub-rule (6)_ 'bf?RUIe
9 of the N.W.EP Civil Servants (Appointment, Promotion and Transfer)
Rules, 1989 “acting charge apbointme’n‘t shall not cbnfer any vested rlght for
reqular promotion to the ‘post held ‘on acting charge basis.” The abpé;ljénts
have never clainﬂe,q any vésted right for regular promotion to the post Wh!c‘h
they held on acting charge basis, on the basis of ac}ing charge appointrﬁle‘ht.
| In fact, they did not have such a right. They remaiﬁed ‘silent for a long time,
knowing that they did not have such g right on the basis of acting chérge
appointment. They, however, 'ha_d a vested right, as civil ser.vahts, for
consideration‘for promotion, \‘/s)h'en the authority was to censider jsotmeone
for promotion against the vacancy No other persor{ could he consiydered‘_ tiH
‘the appellants were SO co@sidéFed. They, therefore, had a3 vested rightifor :

ante-dation of their promQt.ion."dnly when they were regularly promoted, but

.l

-from the date when the .vac’-ancyl;became available for their turn,

10. - The AG.P fUrther.Eéhtended that, according to the Nort'h West

pealed. He was of the
'éﬁégement Service Rules, 2007 hadcome ’ |
into force at once w.ef. 110 07, while the orders of promoti_bn of the
appeilants were issued on:190 %QOOS."He submitted that the promotion

orders were covered by the
claim any benefit ou'.t" dﬁ_:"%hf ' _
clarify this’ controversy, it 1sn é};*ry to reproduce the relevant Rule 8 of




, S A’cgca/ - The North-West Frontier Province Provincial Civil.

e Service (Secretariat/Executive Group) Rules, 1997 shall stand
repedled after the retirement of existing incumbents of both.the
cadres. Separate senfority “list of both the cadres shall be
maintained under the existing rules and they shall be promoted
at the ratio of 50:50 . The exrsz‘/ng incumbents of PCS (E.G):and
(5.G) in different pay scales, for the purpose of their promotion, .
shall continue to be governed under the said service ru/es t///
the rer/rement of the last 5uc/7 mc‘umbent ” T

The above rule, by rtself, clarifies thdt the rules of 1997 shall’ not stand
repealed before the retirement of the exrstlng mcumbents of both the cadres
of Secretariat/Executive Groups and shall remam in force till the retrrement
of the last such mcumbent It further clarified that separate senijority list of
both the cadres shall be maintained under the’ existing rules. The existing
rules for such‘ incurhbents are the N.W. FiP Provincial = Civil 'Service' '
{ Secretartat/Executlve Group) Rules, 1997 It was also clarified that surh
rncumbents shall be promoted at the ratro of 50:50. It means that out of |
each two. vacancres one vacancy shall be given to Secretariat Group, while
another vacancy shall be glven to the Executive Group Further c!arrf catlon_
s to the effect that the exrstrng 1ncumbents of PCS (E.G) and (S G) in

* different pay scales shall contrnue to be governed under the rules of 1997 | ‘
.ol the purpose of their promotron and this process is to contmue tili the
retirement -of Iast such rncumbent Both the appellants belonged to the . -
Executuve Group of Civil Servants They were to be governed under the
N.W.F.P  Provincial Crv.l Servrce (Secretariat/Executive Group) Rules, 1997
before 11.05.2007, and they have to be governed under- the' above
mentioned rules of 1997 trll the retrrement of the last mcumbent of a post in

Secr etariat Group/Executlve Group

11. The casesiof .the appellants are, therefore, to be- governed in - W | :
accordance wrth the prov 'ons of Section 8 (quoted above) of the new - {
N.W.F.p Provrncrar Managem‘éht:Servrce Rules, 2007. The record shows that -

3

vacancies were avallable f he appellants but they were not pramoted at

the due time and therr eases .for promotion were delayed unnecessarily_

g' {
without any fault of the Ilants They, therefore, are entrt{ed to ante- lu, N

dation of their pror“ot “rnst the first avarlable vacancy fallmg to the ’l:uj-?_
turn of each of them ';;.the date of takmg over the charge of that™ :

vacancy on off‘ cratmg/A charge basrs whrchever is later. -



from the official respondlents.

. F
i
12. In the hght of the above we accept both the appeals, and dlrect‘

the official respondents to ante date the promotlon of each of the two

appellants to the respecttve dates on whtch a vacancy became avallable for.

the respective turn of the appellants or from the respective dates Qf their- - .

taking charge of such vacancy on ofﬂcuatlng/acttng charge basns wh[chever
is later. The " appellants | are. entltled tq the costs of their respectwe llg,lgatton

ANNOUNCED . 70

11.03.2009
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" Forthe respondents:

s

IN THE SUPREME COURT OF PAKISTAN
(APPELLATE JURISDICTION)

PRESENT: '
MR. JUSTICE EJAZ AFZAL KHAN.
MR, JUSTICE MUHAMMAD ATHER SAEED.

C. As. No. 860 to 861 of 2010.
(On appeal against the judgment dt. -
11.3.2009 passed by NWEP Sérvice

- Tribunal, Peshawar in Appeals No. 612

and 613 of 2008).

Govt. of NWFP thr. Secy. Establishient and another.  (in both cases)

‘ ...Appeliants
Muhammad Igbal Khattak. (in CA.860/10)
Ahmed Khan. : : - (in CA.861/10)
o . ...Respondents -

Mian Muhibullah Kakakhel, Sr.ASC.
Miss: Tehmina Muhtbullah, ASC.
“Mir Adam Khan AOR

(in both) '

For.the appellants:

thiz S. A. Rehman, Sr. AS-C: .
Mr. Shakeel Ahmed ASC

(in both).

Date of hearing: 24.05.2072.

s [UDGMENT

E}AZ AFZAL KHAN, J. ~- ~These appeals with the leave of the"

\

Court have arisen out of the judgment dated 11.3.2009 of the Service

+

- Tribunal whereby appeals filed by the respondents were aflowed.

2. - The points raised and noted while ‘granting léave_read as’

* under;-

“We have heard the learned counsel at.some .]engthv., We are -
‘inclined 10 grant leave intér-alia on the point as to whether -
the legal and -factual aspects of the controversy have been .
dilated upon and decrded by the Tribunal in accordance wuth '
relevant Rules i.er Rule 8 of the NWFP ProvnanaI Civil -
Service (Secretarlat/E‘(ecutwe Group) Rules, 1997 and Rule
9(6) of the NWFP*Civil Servants (Appor.ntmenlt-, Profmotion
- and Transfer) Rules, 1989. It is also to be examined as to
 whether that stop-gap- arcangement can be eq uated' to Eiwat of
.regular ‘promotion and bes:des that the orcer passed by the

learned Service Tnbunal couid be made appflcable to ﬂ"u '

. P K )-'/!Suprdme ourt of Pakistas
l
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CAs.860-861/2010 2-

“Tehsildars who are -awaiting their promotion. Since a shqrt
question .of law is involved in the matter, therefore; the case
be listed after four weeks subj-ect to limitation. In the -
meanwhile operation of the impugned .judgment shall .

. remain suspended”.

- 3. Learned counsel appearing on behalf of the appellants

contended that though the Governor of the Province in consultation with the
Provincial Selection Board was pleased to order the promotion of the

respondents in BPS-16 as Extra Assistant Commissioner in BPS-17-in th,e Ex-

PCS (E.B) Cadre with immediate effect on purely temporary basis vide

notlflcatlon dated Peshawar 6”‘ March 1996, yet it could not earn them any
benefit or entltie them to ‘a vested r[ght notW|thstand|ng they have been
promoted on regular basis with immediate effect vide notification dated
19.2.2008. They, the learned counsel added, coul‘d‘ not have claimed any
ante—dated promotion even on the 0ccurrende of any vacancy in such scale

in v1oiat|on of Section 8 of the CIVI| Servnces Act or Rule 9 of NWFP CIVI|

Service, (Executlve Group) Rules 1997, as decidedly - promotion is not a

vested right. Appeal before the departrnenta[ authority, the learned counsel

s

added, or before the Tribunal claiming ante-dated promiotion was, therefore,

misconceived. The learned Tribunal, the learned counsel maintained, could

not have allowed such appeal when it tended to mar the seniority of'ma"ny. ‘

others in the run. The learned counsel to support his contention placed

reliance on the cases of “Wajahat Mussain, Assistant Director, Social

Welfare, Lahore and” 7 others. Vs. Provinee. of the Punjab" .throu'gh:

Secretary, Socnal Welfare and Zakat, Lahore and 81 others” (PLD 1991 S. C

82), ”Sh Anwar . Hussain, Assnstant Dlrector, Labour Welfare, Lahore

Reglon[ Lahore. Vs, Government of the Punjab through Secretary, Labour

Department and others” (1985 SCMR 1201), ”Nazeer Ahmed Vs

Government of Sindh through Chief Secretry Smdh Karachi and 2 others"

(2001 SCMR 352), “Government of P,aklst;m through -Estabhshment




CAs.860-061/2010 | 5 @

Division, Islamabad and 7 others. Vs. Hameed Akhtar Niazi, Academy of . °

-seniority has been affected.

Administrative, Walton Training, Lahore and others” (PLD 2003 S.C. 110).

The learned counsel next contended that a change in scale by means of

_promotion is not automatic but dependent on a process involving se'lectio‘n,

therefore, any change in scale without such process being violative of the

relevant Jaw and rules, cannot be maintained. The learned counsel to

sup;oort his contention placed reliance on the case of “Abid Hussain Sherazi.

. Vs, Secretary M/o Industries and Production, Government of Palctstan,

lslamabad” (2005 SCMR 1742).

4. As against that.learned counsel appearing on behalf of the

respondents defended the impugned judgrnent by. contending that where a

vacancy occurs in the next hlgher scale the Crwl Servant offlcratlng or

workmg on acting charge basis thereagatnst is not conSldered for promotlon

or the process of regular promotion is delayed on account of. letharglc
attrtude of the competent authonty or any other exigency so- called the Civil

Servant who is subsequently found fl’[ for such promotton on regular basis

cannot be deprived of the salary and other consequential beneflts attached to

such post. Learned counsel to support h'is contention placed reliance on the

case of “Lugman Zareen and others. Vs. Secretarjf Education, NWEFP and

others"v(2006~S'CM_l'{ 1938). The learned counsel next contended 'that.tlr_tough :

the NWFP Civil Service (Secretariat Group) Rules, 1997 have' been

’ substituted by the NWFP Provincial Management Service Rules, 2007 but the

rights of the e><|st|ng incumbents of both the cadres have been protected by

Rule 8 of the Iatter, therefore the chang,e in rules would not affect the service

structure of the resgpondents or rights accruing' thereunder. ‘The learned
counsel next contended that if the concluding paragraph of the_impugned

judgment is read none of the rights of any of the officers including t} eir

' W o o-pfiatendant
% ‘ ’ ' el tof Pakioted

7 )j-rpl ‘mt.-.sl:_;‘::‘:?v ?




CAs.860-361/2010 - f

5 . We have gone through the entire record carefully . and

conSJdered the submission of the Iearned counsel for the parties.

N

6. The record reveals that the Govemor of the Province in
consultation wrth the Provmcml Selection Board was pieased to order the
promotion of the respondents  working in CBPS-16 as Fxlra /\Vs.“.lstant

Commissioner in BPS-17 in Ex-PCS (E.B) Cadre. The respondents were, no

doubt, promoted on temporary ba5|s in the year 1996, all the same, what .

stands out to be taken notice of is, that it was not done without® cons;dermg

their ellgrbillty and without involving the process of selectlon as is ewdent

from the order itself. When asked whether the respondents were deficient in ©

terms of quahﬂcatlon or experzence to hold the post in the next hrgher scale '

at the time they were promoted temporarily, the reply of the Iearned counsel

for the appellant was in no. When asked whether thcre was any impediment

in the way of the respondents to be promoted to0 the next hlgher scale, at the ’
time when a vacancy or two occurred in the satd scaie agaln the answer was

~in no. When asked what restrained the appe,llants to defer or delay the .

process of selection to fill one or any number of vacancies occurring from
time to time in the next higher scale, the reply of the learned counsel was

that it was because of confttsion created by the devolutioh plan. This answer,

. to say the least, is too vague to be plausible. When asked who was senior to -

the respondent and whose nght of rankmg senior has been affected or
impaired by the impugned udgment again the Iearned counsel could not

refer to anythmg on'the record

8. ' There is no dispute with the proposition that the terms and .

condmons of the service of the respondents, in view of the prov;ston
contained in Rule 8 of NWFP Crv:l Service (Secretarlat Group) Rules, 2007,

snall contmue to be govemed by the erstwhile rules. There is also n no dzspute

with the proposition that lf the respondents were to hold a post on actrng

T

charge basis, they could also hold the same on;gular bas:s In the case of .

-.ﬂfp
SL:,J; L
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“tugman Zareen and others. Vs, Se'cretary Education, NWFP and others”

{2006 SCMR 1938), this Court while dealing with an identical issue held as
under ;- 7

“It is then a posmon admitted on all sides that nothing
existed in the way of ‘the petitioners on 31.8.2000 which
could have disentitled them to reguldr promotion to the
posts in question and that it was only the usual apathy
negligence and bureaucratic red-tapsrm which had deprived |
the petitioners of the fruits that they deserved. The
petitioners could not be permitted to be punished for the
'faufts and in’action of others. We are of the view that where
a post was avajlable against which a cr‘vr’/'serv'ant could be
promoted; where such a civif‘ servant was qualified to be

- promoted to such a higher post; where he was put on the ,
said hrgher post on officiating or acting charge basis only
because the requisite exercise of allowing the regular

~promotion to the said post was being delayed by the
competent authority and where he was subsequent{y, found
fit for the said promotron and wads 5o promoted on regular
. basis then he was entitled not only t the salary attachmg to
the sard posts but also to all consequential benefits fromthe-
very date from which he had been put on the said post on -

off/cratmg or actmg charge basis and we hold accordmgly” ‘
A \ .

While dealing with the reservations of the natdre expressed by the learned
counsel for the appellant, this Court held as uhder :-

*A bare perusal of these /m‘l;.;mcu(s waould (hus; show that »
this Court had always accepted the principle that a' person
who was asked to hold a higher post to which he was
subsequently promoted on regular basis, was entitled to the
. A © salary etc, attaching to such a post for the period that he
held the same; that he wou/d also be enmled to any other
© benefits which may be assocrated wrth the said post and S ' .
further that if a vacancy existed in a higher cadre to which a
civil servant was qualified to be promored on regular basis
but was not so promoted without any fault on his part and
was instead put on the said post on officiating basis then on
his reg.ular' promou'on (o the said post, he would be deemed

to have been so promoted to the same from the date from




merit are dismissed. —

”41 st
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which he was allowed to hold the said higher post unless

justifiable reasons existed to hold otherwise”.

When this being the state of things on factual and legal plain, we don’t think

the judgment of the learned Service Tribunal is open to any exception. The

judgments rendered in the cases of “Wajahat Hussain, Assistant Director,

Social Welfare, Lahore and 7 others. Vs. Pfovince of the Punjab, through

Secretary, Social Welfare and Zakat, Lahore and 81 others”, “Sh. Anwar

Hussain, Assistant Director, Labour Welfare, Lahore‘Region, Lahore. Vs.

Government of the Punjab_through- §ecretary, Labour Department and

others”, “Nazeer Ahmed. Vs. Government of Smdh through Chlef  Secretry

'Smdh Karachi and 2 others”, “Government of Pak:stan through

Establishment Division, Islamabad and 7 others. Vs. Hameed Akhtar Niazi,

.Academy of- Administrative, Walton Tralmng, Lahore and others” and -

”Abld Hussain Sherazi. Vs. Secretary M/o industrles and Productson,

Government of Paklstan, Isiarnabad", (supra) cited by the learned counsel

. for the appeltants are not applxcabie to the case in hand because of their

‘dlst:ngwshable facts and features

i

9. For the r reasons dichssed above, these appeals Abefn-g without ,

[Qw/’/
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- GOVERNMENT OF KHYBER PAKHTUNKHWA -
- ESTABLISHMENT DEPARTMENT =

Dated Pes'hawar the July, 25. 2012

- officers w.e.f the dates as mentioned against each with all back beneﬁts/tonsequential
benefits and fe-designate them as.PCS(EG) BS-17:- : ' : 2

S:No. | Name of PMS BS-17officer for ante-dated | pate ofante-dated
promotion as PCS (EG) BS-17 . .. ... | promotion as PCS (EG) |
1. | Mr. Muhammad Igbal Marwat ( Retired on 31.07.2009 | 27.12.2005 .
2. | Mr. Riaz Muhammad Baloch (Retired on 28.02.2011) | ..26.01.2000 -
3. | Mr. Muhammad Faroogq S 27.12.2005
4| Mr. Zaarmat Ali (Retired on 05.03.2010) L ..15.05.2000 ‘
5. | Mr. Muhammad Zaheer-ud-Din (Retired on o .. 29.05.2000
: 13.08.2011). , ST -
F 6. | Mr. Ahmad Khan Orakzai - | .01.06.2000
“” 7. | Mr. Muhammad Igbal Khattak ol 07.06.2000 x
v 8. | Mr. Muhammad Javed . . .. I 10.01.2001
v/ 9. | Mr. Azam Jan Khalil - e L .-10.02.2001° . |
10. | Mr. Ahmad Jan Afridi . e | _08.042001
11. | Mr. Nazar Gul Mohmand e ..09.04.2001
12. | Mr. Muhammad Hanif (died on 31.03.2010) o .. 14.04.2001
13. | Mr. Tahir Muhammad : e[ 27.12.2005
14. | Mr. Muhammad Rafig (Retired on ‘QJ.V,_(._)._?{:Z_g)hglﬂm_”_,~ .v__wgz._l_zu.gg_Qgh_“ )
15| Mr. Muhammad Fakhruddin o R P 13.11.2001
—_16. | Mr. Farzand Ali . ___ - ...03.03.2005
- 17. | Mr. Rehmatullah Khan Wazir o L B 13.11.2001 "
18. | Mr. Qaiser Khan L e 134122001
19. | Mr. Abdul Shakoor Dawar 3 e 26122001

20. | Mr. Azizullah Khan Mehsud
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Naeem Anwar Khan

. 09.04.2002

Wl o

Mr. .
Mr. Loi Khan (Retired on 02.11.2010) 114.04.2002
Mr. Damsaz Khan . , . .29.05.2004
. | Mr. Habibullah Wazir - 23.05.2002
.| Mr. Zafar Ali Khan ~29.05.2004
.| Mr. Gul Wahid (Retired on 13. 03 2011) ~-31.08.2002
. | Mr. Abdul Mateen 13.11.2002
28. | Mr. Akbar Jalal ~04.03.2003
29. | Mr. Khaista Rehman 24.03.2003
30. { Mr. Shams ul Alam o 27.12.2005
31. | Mr. Fazal Rehman 29.05.2004
32. | Mr. Latif ur Rehman (died on 25 10. 2010) _..27.12.2005
~33. | Mr. Rashid Mehood i 29.05.2004
34. | Mr. Muhammad Jamil 29.05.2004
35. | Mr. Khurshid Anwar 29.05.2004
. 36. | Mr. Perhezgar Khan ) 29.05.2004
37.] Mr. Mushtag Ahmad | . 29.05.2004
38. Mr. Naimatullah (Retired on 24.09.2010) ©26.05.2007
39. | Mr. Momin Khan (Retired on14.06. 2010) 27.12.2005
40.'| Syed Ismail Ali Shah Gillani - - 26.05.2007
41, | Mr. Ahmad Khan ©09.01.2006
42. | Mr Jan Muhammad ~01.02.2005
43. | Mr. Saeed ur Rehman ' - 09.01.2006
44. | Mr. Muhammad Israr(Retired on 02.01. 2012) 27.12.2005
45. | Mr. Arshad Naveed ' . 26.03.2005
46. | Mr. Hidayatullah . 09.01.2006 .
47. | Mr. Said Ahmad Jan 17.05.2005
48. | Mr. Abdul Hamid Jan. ' 13.01.2006
49. | Mr. Muhammad Tuhab (Retired on 12. 06 2012) ' 27.04.2006
50. | Mr. Sultanat Khan (Retired on 14.08.2010) - 13.04.2006
51. ] Mr. Subhanullah (Retired on 12.05. 2012) 113.04.2006
52. | Mr. Muhammad Siddique - ~_25.05.2006
53. | Mr Fakhru Zaman ~11.09.2006
54. | Mr. Ibadat Khan 11.09.2006
55. | Mian Asfandyar -~ T ...~26.05.2007
56. | Mr. Rasool Khan ~26.05.2007
57. | Mr Fida Muhammad (Retired on 30.10. 2010) - 23.12.2006
58. | Mr. Muntazir Khan . ©23.12.2006
59. | Mr. Atta-ur-Rehman 31.12.2006
60. | Mr. Shahab Hamid Yousafzai 16.02.2007
61. | Mr. Thsanullah . 16.02.2007
62. [ Mr. Ghulam Habib SR ...16,02.2007
. o
| MM CHIEF SECRETARY |
% /(// . KHYBER PAKHTUNKHWA |’
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. Secretary to Governor, Khyber Pakhtunkhwa -
: .Principa}. Secretary to Chief Minister, Khyber.Pakhtunkhwa._

. All Divisional Commissioners:in Khyber Pakhtunkhwa. T R
- All District Coordination Officers in Khybe_r-Pakhtunktha. R .0

" All Political Agents in FATA. - . - |

. Accountant General, Khyber.Pakhtunkhwa.:

. Accountant General(PR) Sub Office, Peshawar.

- All District Accounts Officers in Khyber Pakhtunkhwa.
. All Agency Accounts officers in FATA. 4 ~
.- Officers concerned.

- .S to Chief Secretary, Khyber Pakhtunkhwa.

. P.S to Special Secretary(Estt) Establishment Department.
. .PAsto AS(E)/AS(HRD)/DS(E»).Establishment Department,
. Office order file, L B a '

'ENDST: NO. & DATE EVEN, S |
. A copy is forwarded to:- ) ) * ) S S
Additional Chief Secretary, Planning & Dev:Department,- Khyber Pa’khtunkhwa.

.~ Additional Chief Secretary(FATA), FATA Secretariat.

. .
N

Senior Member, Board-of Revenue, Khyber Pa}khtuhkhw'a

All Administrative Secretaries to Govt. of Khyber Pakhtunkhwia.

P.Sto Secretary~EstabHshment, Khyber Pakhtunkhwa.

. (TABASSUM). -
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GOVERNMENT OF -
. KHYBER PAKHTUNKHWA
ESTABLISHMENT & ADMINISTRATION
: -DEPARTMENT

PAGE-2

/g
|

4. | Mr. Muhammad Javed | District Officer (Finance) | District Officer | Already holding

(PCS EG BS-18) Peshawar, (Finance) Peshawar | BS-18 post.

5. Mr. Azam Jan Khalil Director (Admn.) Excise | Director (Admn.) | Already holding the

(PCS EG 85-18) & Taxation., Excise & Taxation | post.

E (OPS). .
6. .| Mr. Ahmad Jan Afridi EDO(F & P) Peshawar EDO (F&P) Peshawar -do-

{PCS EG BS-18) ) (OPS) . )

7. Mr. Tahir Mshammad - | Land Acquisition | Deputy  Secretary, | Agalnst the vacant
| (PCS EG BS-18) Collector PDA Health Department post, |
8. Mr. Muhammad | APA FR Kohat. Deputy  Secretary, | Agalnst the vacant
Fakhruddin Industries post,
(PCS EG BS-18) Department .
S. Mr, Farzand Ali - Asstt; to " Comr, | District . Ofﬁcer Against the vacant
i (PCS EG BS-18) D.1.Khan. ) (Finance) Tank post.
10. | Mr. Qaiser Khan Deputy District Officer | District . Officer | Vice Sr. No, 11.

(PCS EG BS-18) {Rev.) Rodkohi | (Finance) D.1.Khan o
Lo D.LKhan, ' _
11, | Mr. Muhammad Aslam District Officer (Finance) Repatriated to his parent Department i.e.
(Officer of Agr. Deptt,) | D.ILKhan - Agriculture Deptt. - .

12. | Mr. Naeem Anwar Assistant Coordination | Assistant . ‘| Already holding the

(PCS EG BS-18) Officer, Mardan’ | Coordination Officer, | post.

‘ . : Mardan S
13. | Mr. Damsaz Khan Asst, fo Commnsswner District ‘Officer | Against the vacant

(PCS EG BS-18). ® D.IKhan | (Finance) Lakki | post.

. Marwat, . : |
14. | Mr. Habibullah Wazlr District . Officer (R&E) | District Officer (R&E) | Already holding the

(PCS EG BS-18) Tank. Tank. post. |
15. | Mr, Zafar Ali Khan D.O(R &e) Tor Ghar. Deputy  Secretary, | Against the vacant

(PCS EG BS-18) - FATA Secretariat, post. -

16. | Mr. Abdul Mateen Assistant  Coordination | Assistant -- Already holding the
'| (PCS EG BS-18) Officer, Chitral, Coordination Officer, | post.

] - | Chitral.

17. | Mr, Akbar Jalal Assistant  Coordination | Assistant -do-

(PCS EG BS-18) Officer, Tank. . Caordination Off‘cer, ’

: Tank.
18. | Mr. Shams-ul-Alam Assistant  Coordination | Assistant - -do-

(PCS EG BS-18) Officer, Dir Upper.. | Coordination Officer,

. - | Dir Upper.
19. | Mr. Fazal Rehman District  Officer- (R&E) | District Officer (R&E) -do-

{PCS EG BS-18) Swabi Swabi-

20. | Mr. Rashid Mehmood District  Officer (R&E) | District Officer (R&E) ~do-

(PCS EG BS-18). Battagram. Battagram. _
21, | Mr. Muhammad Jamit Dy. District Officer ® | Deputy Secretary | Against the vacant

(PCS EG BS-18) Charsadda. (Aviation Wing) | post.

Administration
. Deptt.
22. | Mr. Khurshid Anwar HRDO Malakand Deputy  Secretary, | Against the vacant
.| (PCSEGBS-18) - : - _ | FATA Secretariat. post.
23, | Mr. Perhezgar Khan Assistant  Codrdination | Assistant Already hOlde the

(PCS EG BS-18) Officer, Buner. Coordination Officer, . post. .
~ Buner. ' o
24. | Mr. Mushtaq Ahmad District  Officer (R&E) | District Officer (R&E) | Against the vacant )

_ (PCS EG BS-18) Shangla .__|_Shangla. post.’
25, Syed Ismail Ali Shah SO Agri: Deptt. District Officer (R&E) | Vice Sr. No. 15,

(PCSEG BS-18) . Tor Ghar,

26. | Mr. Ahmad Khan APA FR D.LK. District Officer | Against the vacant

(PCS EG BS-18) (Finance) Hang - | post.

27. | Mr. Jan Muhammad Secretary, District Public | Deputy.  Secretary, .| Against the vacant

(PCS EG BS-18) Safety Commission, | Public . Health | post.

______ ' Peshawar N

Engineering Deptt

Contd. On Page 3




TOBE SUBSTITUTED WITH THE NOTIFICATION BEARIN G SAME NO. & DATE

NOTIFICATION

NO.SO(E-1)E&AD/4-2/2012,

recommendations of the Provincial Selection Board is pleased to promote the following

GOVERNMENT OF
KHYBER PAKHTUNKHWA .
ESTABLISHMENT & ADMINISTRATION

DEPARTMENT

Dated Pashawar, the October.9, 2012 .

Government  of

Khyber

Pakhtunkhwa

on

officers of (PCS EG)from BS-17 to BS-18, on regular basis with immediate effect:-

S, ¥, '_

NAME OF OFFICER

the

1 | Mr. Muhammad Farcog
2 Mr. Ahmad Khan QOrakzai
3 Mr. Muhammad Igbal Khattak
4. Mr. Muhammad Javed
5, Mr, Azam Jan Khalil
6 Mr. Ahmad Jan Afridi
7 Mr. Tahir Muhammad . N
8. Mr. Muhammad Fakhruddin . °
9. Mr. Farzand Ali N s ‘
10. | Mr. Qaiser Khan '
11, Mr. Nagéem Anwar
12, Mr. Damsaz Khan
13, Mr. Habibullah Wazir -
14." | Mr. Zafar Ali Khan
15. ‘Mr. Abdul Mateen
16. | Mr. Akbar Jalal
17. Mr. Shams-ul-Alam
18. Mr. Fazal Rehman
19, Mr, Rashid Mehmood
20, Mr. Muhammad Jamil
21. Mr. Khurshid Anwar
22. | Mr. Perhezgar Khan L
23. Mr. Mushtaq Ahmad
24. | Syed Ismail Ali Shah
25.. | Mr. Ahmad Khan ’
26. Mr. Jan Muhammad
27. Mr.-Saeed-ur-Rehman
28. Mr. Arshad Naveed .
29. Mr. Said Ahmad Jan
30. | Mr. Abdul Hamid Jan
31. _| Mr. Muhammad Siddigue —
32. .| Mr. Fakhr-uz-Zaman
33. Mr. Muntazir Khan
34. Mr, Atta-ur-Rehman
35. ' | Mr, Ghulam Habib
© 2. The officers on promotlon, will.remain on probation for a period of one

year in terms of Section 6(2) of Khyber Pakhtunkhwa Civil Servants Act, 1973 read with
Rule-15(1) of Khyber Pakhtunkhwa Civil Servants {Appointment, Promotion & Transfer)
Rules, 1989 except the officer mcntzoned at Sr. No. 20, who shall be on probation till*his

retirement.

3. Conséquent upon the above, the following postings/transfers are made
henceforth:- : ' : ' . , -

*| Knattak (PCS EG BS-18)

Mr Muhammad Farooq District Off icer | District’ " Officer [ Already holding -
_| (PCS EG BS-18) -(Finance) Battagram. (Finance) Battagram. BS-18 post.” -+ o
2. Mr.  Ahmad ° Khan | Deputy Secretary, Home | Deputy - Secretary, | Already holding . -
Orakzai _ Department, .| Home Department. | BS-18 post.
a (PCS EG BS-18) - S o : e
3. Mr. Muhammad . Igbal | Deputy " Secretary | Deputy  Secretary | Already holding
Environment - | Environment BS-18 post.

(CONTD.... On Page 2&
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GOVERNMENT OF
~ KHYBER PAKHTUNKHWA
ESTABLISHMENT & ADMINISTRATION

DEPARTMENT
PAGY...3 .o '
Mr, . Saeed-ur- | Land Acquisition | Deputy Secretary, | Against the vacant | -
Rehman Collector, SNGPL Social Welfare | post.
.t (PCSEG BS-18) - L Department. :
29. | Mr, Arshad Naveed " | District Officer (R&E) | District Officer (R&E) | Already holding the
| (PCSEGBS-18) ' | Kohat. . Kohat. _post. '
30. | Mr, Said Akmad Jan Director, . Local | Director, . Local | - -do-
.| (PCSEGBS-18) . | Government FATA Government FATA - - :
‘31, | Mr. Abdul Hamid Jan HRDO, Peshawar., EDO  (F&P) " Dir | Against the vacant .
(PCS EG BS-18) . Lower (OPS), post. : ,
32. | Mri-Muhammad Asstt: . to | District Officer | Against the vacant
Siddique o Commissioner, (Finance) : post. .
. ...] (PCS EG B5-18) Mardan. , Charsadda '
33. | Mr. Fakhr-uz-Zaman | District Officer (R&E) | District Officer | Already holding the
oo | (PCS EG BS-18) | Mardan, - | (R&E) Mardan. post. *
34, Mr. Muntazir Khan Deputy Secretary, Deputy Secretary, | Already holding the
- o .|.(PCS EG BS-18) J_Home Department Home Department. | post.
35. |'Mr. Atta-ur-Rehman | Addl. Political Agent | Addl. Political Agent, -do-
L (PCSEG BS-18) . Khyber Agency. Khyber Agency, '
36. | Mr. Ghulam Habib | Deputy Secretary, | Deputy Secretary, | Already holding the
... ) (PCS EG BS-18) . Home Department. Home Department.: { . post.

CHIEF SECRETARY *
GOVERNMENT OF KHYBER PAKHTUNKHWA

Endst. NO.SO( E-DE&XAD/4-2/2012. | Dated 10.10.2012

Copy forwarded to the:-

1. Additional Chief Secretary, P&D Department.
2. Senior Member Board of Revenue, Khyber Pakhtunkhwa.
3. Additional Chief Secretary (FATA), FATA Secretariat.
4. All Administrative Secretaries in Khyber Pakhtunkhwa. ' o 1
5. Secretary to Governor, Khyber Pakhtunkhwa. . " 3 ¥
6. Principal Secretary to Chief Minister, Khyber Pakhtunkhwa. - ' . &
7. All Commissioners in Khyber Pakhtunkhwa. Coy
8. Accountant General, Khyber Pakhtunkhwa.
9. District Coordination Officers. concerned.
10. Political Agents concerned. ' , : ' -
11. District Accounts Officer concerned, R C
12. Agency Accounts Officer concerned. .
13. PS to Chief Secretary, Khyber Pakhtunkhwa. o ‘ : ’
14. PS to Secretary Establishment, E&A Department. o ..
15. PS to Secretary Establishment, PS to Special Secretary (E), Deputy Secretary (Estt.), Dy.
- Secretary (Admn),/ S.0. (E.IT), S.0.(E.IIT), S5.0.(Secret) E&AD, and P.A. to Addl.

Secretary(Estt.)/PA to Director (Protocol) E&AD. :

16. Officers concerned.

17. Controller, Govt. Printing Press, Peshawar.

ZIA.UL b
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(:' - To

The Chief Secretary,
Government of Khyber Pakhtunkhwa, Peshawar.

SUBJECT: REQUEST FOR IMPLEMENTATION OF THE
JUDGEMENT OF APEX SUPREME COURT OF
PAKISTAN DATED 24" MAY 2012 IN APPEAL
TITLED GOVT: OF N.W.F.P VS: AHMAD KHAN

AND MUHAMMAD IQBAL KHATTAK.

Respected Sir,

I alongwith others, were promoted to BPS-18 vide
notification No. SO(E-1)E&AD/4-2/2012 dated October 9, 2012, with

immediate effect. (Annex-A)

That I alongwith others, were re-designated as PCS (EG)
in pursuance of the Supreme court of Pakistan judgment Dated 24™ May
2012, in CPLAs No. 860/2010 & 861/2010 titled Govt; of Khyber
Pakhtunkhwa through Secretary Establishment others Vs Muhammad
Igbal Khattak and Ahmad Khan in BPS-17 with all back
benefits/consequential benefits and I stood at serial No. 07 date of
promotion in PCS (EG), BS-17 is 07" June 2000 vide Provincial
Government notiﬁcatibn No. SOE-I(ED)2(423)/2010/Vol-II th
July 2012. (Annex-B, C)

That the last PSB of PSC (EG) for promotion to BPS-18
was conducted on 08" December 2007, 10 No. of BPS-18

PO 1}

posts/vacancies were left over vacant due to non availability of
candidates in the same group. ‘
That I was eligible to promotion to BPS-18 in 2007 if I
would have been given my due right in proper time, now in light of the
Supreme Court judgment and subsequent Provincial Government
notification, I may kindly be promoted from the date of availability of
posts/vacancies since 2007.
It is humbly requested that I may kindly be promoted to g

' BPS-18 since 08/12/2007 in light of the Supreme Court decision on 24"
May 2012.

Yours Obediently

Dakeel M -2 -AX MW 1/’
£ 7 4 h

(Muhammad Igbal Khattak) -
PCS (EG) B.S-18
. Deputy Secretary
}/ : Environment Department, B
" Distt. Peshawar. o

S .
P . . L A e
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 GOVERNMENT OF |
KHYBER PAKHTUNKHWA = |
ESTABLISHMENT DEPARTMENT

. 'NO.SO (E- I)IE&ADI4-48912013
Dated Peshawar the January 31, 2013

To|, o ‘ | : ' !
| [ Mr. Muhammad lgbal Khattak to
Deputy Secretary, Enwronment Department |

APEX SUPREME COURT OF PAKISTAN DATED 24'" MAY 2012 -
IN APPEAL TITILED GOVT OF NWFP VS AHMAD KHAN AND = ' ¢
MUHAMMAD IQBAL KHATTAK. I Lo

P y | oy 1 y S
S ; 1 . 13

i ‘€§U§JECT - REQUEST FOR IMPLEMENTATION OF THE. JUDGEMNET OF
I

. ' | am directed to refer to your appllcation dated 10. 12.2012 on the
L i
| . subject noted above and to say that your request has been consndered and ftleg h
L - . 1 "
o Yours falthfull ' |

o (MUHAmy(m JQ\VED SIDDIQI) TR
e ~ ecc*s?r' OFFICER (ESTT.Y) A
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BEFORE THE
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR 3

Service Appeal No. 548/2013
Igbal Khattak PCS (EG)BS-18 Deputy Secretary Law
& Order, Home & Tribal Affairs Department, Khyber

Pakhtunkhwa, Peshawar. »
' (Appellant)

VERSUS
Govt:-of Khyber Pakhtunkhwa through Chief
Secretary, and others :
(Respondents)

PARAWISE COMMENTS ON BEHALF OF RESPONDENT NO. 1 & 2

Preliminary Objections.

a) The abpellant has got no cause of action.
b) The appellant has not come to the tribunal with clean hands.
) The appeal is bad for mis-joinder and non-joinder of necessary
parties.
d) The appeal is badly time barred. —
€) - That the appellant is stopped by his own conduct to file the appeai.
f) That the appeal is not maintainable in its present form.
FACTS

Para-1  Pertains to record.
Para-2 Pertains to record.

‘Pﬁi_i:}_ Pertains to record.

Para-4 Incorrect. In 2007 the promotion was made against the available
vacancies and no further vacancy was available in the promotion quota
posts at that time. In light of the judgments of superior courts
promotion shall always be made with immediate effect and not with
retrospective effect. Moreover, his case for promotion in BS-17 was
also disputed and subjudiced at that time, hence he was not eligible for
promotion on the doctrine of Lis-Pendens. Policy is annexes “A”.

GROUNDS o | B

\ A.  Incorrect. The appellant was treated as per rules/law and .all
back/consequent:al benefits were granted to hint in light of rourt'?,’
/ judgments. . o




>

B. Incorrect. The appellant was treated as per rules/law N ' {

C. - Incorrect as explained above However, promotton is not vested right
of a Civil Servant. ‘ N
D. Incorrect. Promotion is made against clear and undisputed vacant» v

posts. Promotion could; not be claimed as right only on havmg
required length of serwce

. w‘ﬁ{; :
E. . Incorrect The appellant was promoted to BS-18 on becomlng entltled
‘ for promotion. B

- =

- F. Incorrect. As explained above.
G. Incorrect. As explained above.
-H. Incorrect. Promotion of the appellant was ante-dated in BS-17 in
¥ ‘ accordance with rules/]udgments of the eourts. ;
: I Incorrect. Promotion could not be claimed as rlght only on havmg
S : . required length of service. o
5 C J. Incorrect. The appellant was treated as . per rules/law and. all
~ ‘ - back/consequential benefts were granted to him in llght of courts
“judgments. : o
K.  Incorrect, hence need no comments. . R
L. Incorrect. The appeal being devoid of merits may be dlsmlssed with

-costs without- _yy_astage of the precious time of the court. - e il

PRAYERS ‘ . S

It is therefore, respectfully prayed that the appeal being devoid of merlts‘
please be dismissed W|th costs.

+

_ ! A '
\
Y\"1"(Responden")l:‘\NXI &2)
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] P.rom()tion Policy

. .In order to consolidate.the existing Promotion Policy, which is embodied in several

.circular letters issued in piecemeal from time to time, and to facilitate the line-departments at

every level in prompt processing of promaotion cases of Provincial civil servants, it has been
decided to_issue the “North-West Frontier Province Civil Servants Promotion Policy, 2009”
duly approved by the competént authority, for information and compliance by all concerned.
This Policy will apply to promotions of all civil servants holding appointment on regular

basis and will come into effect immediately, The Policy consists of the provisions given
hereunder:-

1. Length of service, _ .
(a) Minimum length of service for promotion to posts in various basic scales will be
as under:
Basic Scalel8 :
-Basic Scale 19:
Basic Scale 20:

5 years’ service in BS-17
12 years® service in BS-17 & above
17 years’ service in BS-17 & above '

No proposal for promotion shall be entertained unless the condition of the prescribed
length of service is fulfilled.

(b) Service in the lower. pay scales for promotion to BP-18 shall be counted as
follows: ’
() Half of the service in BS-16 and one fourth in Basic Scales lower than
16, if any, shall be counted as service in Basic Scale 17. :
(i) Where initial recruitment takes. place in Basic Scale 18 and 19, the

length of service prescribed. for promotion to higher Basic Scales shal}
be reduced as indicated below: ' :

Basic Scale 19 : 7 vears’ service in BS-18

10 years’ service in BS-18
and above,

or 3 years’ service in BS-19,

Basic Scale 20 : -

Il Linking of promotian w

(8)  Successful completion of the following trainings is mandatory for promotions

of officers of the Pravincial Civil Service / Provincial Management Service to various
Basic Scales: '

¢ Mid-Career Management Course at National Institute of Management
(NIM) for pramotion to BS-|9 ' :

* Senior Management Course at National Management College, Lahere for
promotion to BS-20 : )

'+ National Management Course at National Management College, Lahore
for promotion 10 BS-21 -

b) This condition will not be

applicable to civil servants in specialized cadres
such as Doctors, Teachers, Profess

ors, Research Scientists and incumbents of purely
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technical posts for promotion within their own line of specialization as env1saged in
the existing Promotion Policy.

(c)  The qualifying thresholds of quantification of PERs for nomination to these
trainings are as under:

MCMC 60
SMC 70
NMC 75

{d) There will be no exemptions from mandatory trainings. An officer may,
however, request for temporary exemption in a particular moment in time but grant of
such exemption would be at the discretion of the competent authority. No such
request with regard to an officer would be made by the Government Departments
concerned.

(e) Three officers shall be nominated for each slot of promotion on the basis of
their seniority. Those unwilling to attend will be dropped at their own expense
without prejudme to the rights of others and without thwamng or minimizing the
chance of improving the quality of service.

(f)  Officers failing to undergo mandatory training in spite of two time
nominations for a training shall stand superseded if such failure was not for .the
reasons beyond the control of the officers concerned.

Development of Comprehensive Efficiency Index (CEI) for promotion:
(a)  The Comprehensive Efficiency Index to be maintained for the purpose of
promotion is clarified as under:
) The minimum of aggregate marks for promotion to various grades
shall be as follows:

Basic Scale

Aggregate marks of Efficiency Index
18 50
19 60
20 70
21 ' 75

A panel of two senior most officers shall be placed before the

(i)

submitted to the Provincial Selection Board for each position in respect
of promotion to-BS-20 and 21 and the officer with the requisite score
on the Efficiency [ndex shall be recommended for promotion.

of the Efficiency Index shall be recommended by the Provincial
Selection Board for promotion unless otherwise deferred.- In case of
failure to attain* the requisite threshold, he (she)/they shall. be

promotion.

Provincial Selection Board for each vacancy in-respect of promotion to .
BS-18 & 19. Similarly, a panel of three senior most officers shall be

The senior most officer(s) on the panel securing the requisite threshold

superseded and the next officer on the panel shall be considered for
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e e (b)  Marks for quantification of PERs, Training Evaluation Reports and Provincial '
- s T Selection Board evaluation shall be assigned as under:- '
: ; S.No. | Factor Marks for promotion | Marks for .
g to BS-18 & 19 promotion to -
i BS-20 & 21 '
D I, | Quantification  of _ PERs 100% - 70% y
# relating to present grade and [ Catego:
! previous grade(s) @ 60% 1 A
; 40% B-Plt_:s.
' 2. Training Evaluation Reports as -- 15% —g—:Aﬁ;'%
% explained hereafter. ) B-Lo\ev.
3. Evaluation by PSB -- 15% B-Minu
‘ L Total 100% 100% . \ C.
F.
(c) A total of fifteen (15) marks shall be allocated to the Training Evaluation .
Reports (Nine marks @ 60% for the training in the existing BPS and Six marks @  (d) The «
40% in the preceding BS). Evaluation of the reports from the Training I[nstitutions - ‘ .h?V}“_g attain
shall be worked out as under:- . Training Insti
training facto
{ (i) It shall be on the basis of Grade Percentage already awarded by the "by them in thy
National School of Public Policy (National Management College and A ,
Senior Management Wing) and its allied Training Institutions as  (¢) Status
provided in their reports. - . teachert.;, d°°_'
4 {ii) Previous reports of old Pakistan Administrative Staff College and old promotion wi
: NIPAs where no such percentage has been awarded, points shall be ,7(_)% mar ks st
1 worked out on the basis of weighted average of the percentage range of af the disposa.
‘ grades followed by these Institutions as reflected in table-A below:
N . (f For m
‘ji: TABLE-A ‘ maximum ma
! I g disposal of the
. Old PASC & NIPAs g qualification,
¥ . field of specia
! ': Category Range Weighted Points of Points of
e Average PASC @ NIPAs @ (8)  Since
3 i 60%=9 40%=6 ( integrity, qual
i A. Outstanding . ‘ 91-100% 95.5% 8.60 5.713 . grades secure
i . . . - b notionally repe
B. Very Good 80-90% 85% 7.65 5.10 of quantificati
‘t CGood 6679% |- 725% 552 a3 (h)  The pe
‘ grades and sco
3 . . D. Average 50-65% 57.5% 5.17 3.45 —
:‘ E Below Average 35-49% 2% 3.78 35 ; 8“::;%
, 3. [ Good
_: 4. | Averag
\ 5. | Below,
H
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(iii)  Grades from National Defence University will be computed according

to the weighted average based on the Grading Key for the range

provided by the NDU as reflected in Table-B below:

TABLE-B

NATIONAL DEFENCE UNIVERSITY

Category Range Weighted Average Points @ 60%=9
A. Quistanding 76-100% 88% 7.92
B-Plus. Very Good 66-75.99% 1% 6.39
B-High.  Good 61-65.99% 63.5% 5.71
B-Average. Average 56-60.99% 58.5% . 5.26
B-Low. Below Average 51-55.99% 53.5% 4.81
B-Minus.  Below Average 46-50.99% 48.5% 4.36
C. . Below Average 40-45.99% 43% 3.87
F. Below Average 35-39.99% 37.5% 3.37
kS

(d)  The officers who have been granted exemption from mandatory training
having attained the age of 56 years or completed mandatory period of serving in a
Training Institution upto 27-12-2005, may be awarded marks on notional basis for the
training factor (for which he/she was exempted) in proportion to the marks obtained
by them in the PERs.

(e) Status quo shall be maintained in respect of officers of special cadres such as
teachers, doctors, professors, research scholars and incumbents of technical posts for
promotion within their own line of specialty. However, for calculation of their CEl,
70% marks shall be assigned to the quantified score of PER s and 30% marks shall be
af the disposal of the PSB.

0] For promotion against selection posts, the officer on the panel securing
maximum marks will be recommended for promotion. Thirty marks placed at the
disposal of the Provincial Selection Board in such cases shall be awarded for technical
qualification, experience and accomplishments (research publications relevant to the
field of specialism). .

(g)  Since three of the aspects of performance i.e. moral integrity, intellectual
integrity, quality and output of work do not figure in the existing PER forms, the
grades secured and marks scored by the officer in overall assessment shall be
notionally repeated for the other complementary evaluative aspects and form the basis
of quantification, '

(h) The performanée of officers shall be evaluated in terms of the following
grades and scores:

“Upto 11% June, 2008 From 12" June, 2008
1. | Qutstanding - 10 Marks
2. | Very Good ' 10 marks 8 marks
3. | Good 7 marks 7 marks
4. | Average 5 marks 5 marks
5. | Below Average 1 mark 1 mark




“ G

The outstanding grading shall be awarded to officers showing exceptional
performance but in no case should exceed 10% of the officers reported on. The
grading is not to be printed in the PER form but the reporting officer while rating an
officer as “outstanding” may draw another box in his own hand in the form, initial it
and write outstanding on the descriptive side. Convincing justification for the award
shall be recorded by the reporting /countersigning officer. The discretion of awarding
“outstanding” is to be exercised extremely sparingly and the award must be merited.

e
e

() The quantification formula and instructions for working out quantified score
are annexed. -

Promotion of officers who are on deputation, long leave, foreign training:

S ANt e

a) The civil servants who are on long leave i.e. one year or more, whether within or
outside Pakistan, may be considered for promotion on their return from leave afier
earning one calendar PER. Their seniority shall, however, remain intact.

b} The civil servants who are on deputation abroad or working with international
agencies within Pakistan or abroad, will be asked to return before their cases come up
for consideration. If they fail to return, they will not be considered for promotion.
They will be considered for promotion after earning one calendar PER and their
seniority shall rematin intact.

e I AN B S

¢) ®In case of projects partially or fully funded by the Federal or Provincial
> Government, where PERs are written by officers of Provincial Government, the
condition of earming one calendar PER shall not be applicable. The officers on
deputation to projects shall be considered for promotion. However, after promotion 1 -
they will have to actualize their promotion within their cadre.

R S R,

d) The civil servants on deputation to Federal Government, Provincial Government,
autonomous/semi-autonomous organization shall be considered for promotion and
informed to actualize their promotion within their cadres. They shall have to stay and
not be allowed to go back immediately after promotion. Such stay shall be not less
than a minimum of two years. If he/she declines his/her actual promotion will take
place only when he/she returns to his/her parent cadre. His/her seniority in the higher
post shall, however, stand protected.

e) The cases of promotion of civil servants who have not successfully completed the
prescribed mandatory training (MCMC, SMC & NMC) or have not passed the
departmental examination for reasons beyond control, shall be deferred. '

f) Promotion of officers still on probation after their. promotion in their existing Basic
Scales shall not be considered.

sy it - gt it bttt - 2 1t Sp i i
o e gttt et

R SRR AT it

g) A civil servant initially appointed to a post in 2 Government Department but retaining
lien in a department shall not be considered for promotion in his parent department.

" para 1 (ivXc) substituted vide circular letter No. SORIV/E&AD/! -16/2006, dated 13?4.2010
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" However, in case he returns to parent department, he would be considered for
promotion only after he earns PER for one calendar year.

" h) A civil servant who has resigned shall not be considered for promotion no matter the

resignation has yet to be accepted.

Deferment of Promotion:

~ (a) Promotion of a civil servant will be deferred, in addition to reasons given in para-1V,

if
() His inter-se-seniority is disputed/sub-judice.
() Disciplinary or departmental proceedings are pending against him.
(iii)  The PER dossier is incomplete or any other document/ information
required by the PSB/DPC for determining his suitability for promotion
is not available for reasons beyond his control.

(b) The civil servant whose promotion has been deferred will be considered for
promotion as soon as the reasons for deferment cease to exist. The cases falling under
any of the above three categories do not warrant proforma promotion but the civil
servant will be considered for promotion after determining his correct seniority over
the erstwhile juniors.

(c) If an officer is otherwise eligible for promotion but has been inadvertently omitted
from consideration in the original reference due to clerical error or plain neghgence
and is superseded, he should be considered for promotion as soon as the mistake is
noticed.

(d) If and when an officer, after his seniority has been correctly determined or after he has
been exonerated of the charges or his PER dossier is complete, or his inadvertent
omission for promotion comes to notice, is considered by the Provincial Selection
Board/ Departmental Promotion Committee and is dectared fit for promotion to the
next higher basic scale, he shall be deemed to have been cleared for promotion
alongwith the officers junior to him who were considered in the earlier meeting of the
Provincial Selection Board/Departmental Promotion Committee. Such an officer, on
his promotion will be allowed seniority in accordange with the proviso of sub-section
(4) of Section 8 of the North-West Frontier Province Civil Servants Act, 1973,
whereby officers selected for promotion to a higher post in one batch on their
promotion to the higher post are allowed to retain their inter-se-seniority in the lower
post. In case, however, the date of continuous appointment of two or more officers in
the lower post/grade is the same and there is no specific rule whereby their inter-se-
seniority in the lower grade can be determined, the officer older in age shall be treated
senior.

(e) If a civil servant is superseded he shall not be considered for promotion until he earns
one PER for the ensuing one full year.

(f) If a civil servant is recommended for promotion to the higher basic scale/post by the

PSB/DPC and the recommendations are not approved by the competent authority .

a
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within a period of six months from such recommendations, they would lapse. The
case of such civil servant would require placement before the ‘P’g!.B/DPC afresh.

Date of Promotion:
Promotion will always be notified with immediate effect.

Notional Promotion: ) ‘ '
In respect of civil servants who retire (or expire) after recommendation of their

promotion by the PSB/DPC, but before its approval by the competent authority, their

promotion shall be deemed to have taken effect from the date of recommendation of

the PSB/DPC, as the case may be, and their pension shall be calculated as per pay
which they would have received had they not retired/expired.

VIli. Promotion of Civil Servants who are awarded minor penalties.

IX.

(a) The question of promotion to BS-18 and above in case of civil servants who have
been awarded minor penalties has been settled by the adoption of quantification of
PERs and CEI which allows consideration of such cases for promotion subject to
deduction of 5 marks for each major penalty, 3 marks for each minor penalty and 1
mark for each adverse PER from the quantified score and recommendation for
promotion on attaining the relevant qualifying threshold.

(b) However, the CEI policy is not applicable to civil servarits in BS-16 and below. In

this case, the concerned assessing authorities will take into consideration the entire

service record with weightage to be given for recent reports and any minor penalty
will not be a bar to promotion of such a civil servant. :

Promotion in case of pending investigations by NAB:

If there are any NAB investigations being conducted against an officer, the
fact of such investigations needs to be placed before the relevant promotion fora
which may take a considered decision on merits of the case.

2. All the existing instructions on the subject shall stand superseded to the above
extent, with immediate effect.
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR
Service Appeal No. 548/2013

Igbal Khattak PCS (EG)BS 18 Deputy Secretary Law
& Order, Home & Tribal Affairs Department Khyber
Pakhtunkhwa, Peshawar

(Appellant)

VERSUS

Govt: of Khyber Pakhtunkhwa through Chief
Secretary, and others

(Respondents) '

PARAWISE COMMENTS ON BEHALF OF RESPONDENT NO. 1 & 2

Preliminary Objections.

a) The appellant has get no cause of action.
b) The appellant has not come to the tribunal with clean hands.
c) The appeal is bad for mis-joinder -and non-joinder of necessary
. parties.
d) The appeal is badly time barred.
e). That the appellant is stopped by his own conduct to file the appeal.
)] That the appeal is not maintainable in its present form.

FACTS

Para-1  Pertains to record.

Para-2 Pertains to record.

Para-3  Pertains to record.

Para-4 Incorrect. In 2007 the promotion was made against the available
vacancies and no further vacancy was available in the promotion quota
posts at that time. In light of the judgments of superior courts
promotion shall always be made with immediate effect and not with
retrospective effect. Moreover, his case for promotion in BS-17 was
also disputed and subjudiced at that time, hence he was not eligible for
promotion on the doctrine of Lis-Pendens. Policy is annexes “A”.

GROUNDS

A. Incorrect. The appellant was treated as per rules/law and all

back/consequential benefits were granted to him in Ilght of courts
judgments.
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B. Incorrect. The appellant was treated as per rules/law. N o0
C. Incorrect as explained above. However, promotlon is not vested right

of a Civil Servant. :
D. Incorrect. Promotion is made against clear and undisputed vacant

posts. Promotion could not be claimed as right only on having
required Iength of service. )
E. Incorrect. The appellant was promoted to BS-18 on becoming ent:tled ;
for promotion. A ' . _ | 1

F. Incorrect. As explained above.

G. . Incorrect. As explained above.

H.. Incorrect. Promotion of the appellant was ante-dated in.BS-17 in
accordance with rules/judgments of the courts.

1 Incorrect. Promotion could not be claimed as right only on havmg
required length of service.

J. Incorrect. The appellant was treated as per rules/law and all
back/consequential benefits were granted to hlm in Ilght of courts
judgments. o

K. Incorrect, hence need no comments. ‘ o

L Incorrect. The appeal being devoid of merits may be dismissed with

costs without wastage of the precious time of the court. o |§

PRAYERS

It is therefore, respectfully prayed that the appeal being devoid of merits
please be dismissed. W|th costs. . A .

E 3 ( | N
w"f‘(Respo:nden‘::‘x xl & 2)‘




"‘) . Promotion Policy
). .

In order to consolidate.the existing Promotion Policy, which is embodied in several
circular letters issued in piecemeal from time to time, and to facilitate the line. departments at
every level in prompt processing of promotion cases of Provincial civil servants, it has been
decided to issue the “North-West Frontier Province Civil Servants Promotion Policy, 2009”
duly approved by'the competent authority, for information and compliance by all concerned.
This Policy will apply to promotions of all civil servants holding appointment on regular
basis and will come into effect immediately, The Policy consists of the provisions given
hereunder:- . : .

I Length of service, .
(a) Minimum length of service for promotion to posts in various basi¢ scales will be
as-under; '

Basic Scale!8 : 5 years’ service in BS-17

-Basic Scale 19: 12 years’ service in BS-17 & above

Basic Scale 20: 17 years® service in BS-17 & above

"No proposal for promotion shall be entertained unless the condition of the prescribed

length of service is fulfilled.

(b) Service in the lowér.pay scales for promotion to BP-{8 shall be counted as

follows:" ' ' ‘
(i) Half of the service in.BS-16 and one fourth in Basic Scales lower than
16, if any, shall be counted as service in Basic Scale 17, :
(ii) Where initial recruitment takes: place in Basic Scale 18 and 19, the
. length of service prescribed: for promotion to higher Basic Scales shall
be reduced as indicated below: :
Basic Scale 19 : 7 vears' service in BS-18
Basic Scale 20 : 7 10 years” service in BS-18
' ’ - and above,
or 3 years' service in BS-19,
i,

(a) ’ Successful
of officers of the Proy

completion of the following trainings is mandatory for promotions

vincial Civil Service / Provincial Meanagement Service 1o various
Basic Scales: '

Mid-Career Management Course at Na

(NIM) for promotion to BS-|9

* Senior Management Course at N

promotion to BS-20 .

'+ National Management
+ for promotion 10 BS-2]

atignal Management College, Lahare for

Course” at National Management College, Lahorc

A(b) This condition will not be

applicable- to cjvil servants in specialized cadres
such as Doctors, Teachers, Profess

ors, Research Scientists and incumbents of purely
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technical posts for promotion within their own line of specialization as envnsaged in
the existing Promotion Policy.

(¢)  The qualifying thresholds of quantification of PERs for nomination to these
trainings are as under: :

MCMC .60, C e e e
SMC 0 - : SRR
NMC 75

[C}) There wull be no exemptions from mandatory trainings. An offcer may,‘

however, request for temporary exemption in a particular moment in time but grant of

‘such exemption would be at the discretion of the competent authority. No such

request with regard to an officer would be made by the Government Departments
concerned.

{e) Three officers shall be nominated for each slot of promotion on the basis of
their seniority:- Those unwilling to attend will be- dropped at- their own expense
without prejudlce to the rights of others and without thwartmg or minimizing the
chance of improving the quality of service.

) Off’cers failing to undergo mandatory tralmng in spite of two time
nominations for a training shall stand superseded if such failure was not for .the
reasons beyond the control of the officers concerned.

Development of Comprehensive Efficiency [ndex (CE1) for promotion:
(a)  The Comprehensive Efficiency Index to be maintained for the purpose of
promotion is clarified as under:
(i) The minimum of aggregate marks_ for promotion to various grades
shall be as follows:

Basic Scale Aggregate marks of Efficiency Index
18 ‘ 50
19 ‘ 60
20 70
21 : 75

(i) A panel of two senior most officers shall be placed before the
Provincial Selection Board for each vacancy in-respect of promotion to.
BS-18 & 19. Similarly,"a panel of three senior most officers shall be
submitted to the Provincial Selection Board for each position in respect
of promotion to- BS-20 and 21 and the officer with the requisite score
on the Efficiency Index shall be recommended for promotion.

(iii).  The senior most officer(s) on the panel securing the requiéit;threshold

. - of the Efficiency Index shall be recommended. by the Provincial -

v, Selection Board for promotion unless otherwise deferred. In case of
"o failure to attain the requisite threshold, he (she)/they shall- be

' ,':".‘ superseded and the next officer on. the panel shall be ‘considered for
A piomotnon :
N -
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e!- "o $|SNe. [Factor 1 Marks for promotion | Marks « Cofor} R
i R } T f ‘:*",“‘ _‘ r . to BS-18 & 19 promotion,  .tos, e ’ -
' e R IR - ' BS-20 & 21 - T oy
. ! 1. Quantification - of  PERs 100% - ' 70% . e
3 i | relating to present grade and ' * * [Caiego
previous grade(s) @ 60% : . AT
40% ~ ( B-Plus.
2. | Training Evaluation Reports as - 15% . -g—-/{%f!
explained hereafter. ' ' B~Lowr
3. Evaluation by PSB - 15% B Minu
Total 100% 100% 1€
- F,
(c)

Reports (Nine marks @ 60%

40% in

A total of fifteen (15) marks shall be allocated to the Training Evaluation

for the training in the existing BPS and Six marks @
the preceding BS). Evaluation of the reports from the Training Institutions

shall be worked out as under:-

() It shall be on the basis of Grade Percentage already awarded by the
National School of Public Policy (National Management College and *
Senior Management Wing) and its allied Training Institutions as
provided in their reports. .

(i)  Previous reports of old Pakistan Administrative Staff College and old

NIPAs where no such percentage has been awarded, points shall be
worked out on the basis of weighted average of the percentage range of
grades followed by these Institutions as reflected in table-A below:

TABLE-A

Old PASC & NJPAs

Category Range Weighted Points of Points of
Average PASC @ NIPAs @
60%=9 40%=6

A. Quistanding . 91-100% 95.5% 8.60 5.73
B. Very Good 80-50% 5% 7.65 570
€. Good 66-79% T35% 652 733
D. Average 50-65% 57.5% 5.17 3.45
E. Below Average 35-49% 42% 3.78 252
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(i)  Grades from National Defence University will be computed according
to the weighted average based on the Grading Key for the range
provided by the NDU as reflected in Table-B below:

TABLE-B

NATIONAL DEFENCE UNIVERSITY

Category Range Weighted Average Points @ 60%=9
A. Qutstanding 76-100% 88% 7.92
B-Plus. Very Good 66-75.99% 71% 6.39
B- High.  Good 61-65.99% 63.5% 5.71
B-Average. Average 56-60.99% 58.5% 5.26
B-Low. Below Average 51-55,99% 53.5% 4.81
B-Minus. " Below Average 46-50.99% 48.5% 4.36 -
C. Below Average 40-45.99% 43% 3.87°

_F. Below Average . 35-39.99% 37.5% 3.37

(d)  The officers who have been granted exemptxon frorn mandatory trammg

- having attained the age of 56 years or completed mandatory period of serving in a

Training Institution upto 27-12-2005, may be awarded marks on notional basis for the
training factor (for which he/she was exempted) in proportion to the marks obtained -
by them in the PERs.

(e) Status quo shall be maintained in respect of officers of special cadres such a§
teachers, doctors, professors, research scholars and incumbents of technical posts for
promotion within their own line of specialty. However, for calculation of their CEI,

70% marks shall be assigned to the quantified score of PER s and 30% marks shall be
at the disposal of the PSB.

® For promotion against selection posts, the officer on the panel securing
maximum marks will be recommended for promotion. Thirty marks placed at the
disposal of the Provincial Selection Board in such cases shall be awarded for technical
qualification, experience and accomplishments (research publications relevant to the

field of specialism).

€3] Since three of the aspects of performance i.e. moral integrity, intellectual
integrity, quality and output of work do not figure in the existing PER forms, the
grades secured and marks scored by the officer in overall assessment shall be
notionally repeated for the other complementary evaluative aspects and form the basis

of quantification.

h) The performance of officers shall be evaluated in terms of the following
grades and scores:

- . “Upto 11™ June, 2008 From 12" June, 2008
1. | Outstanding |- - 10 Marks
. 2. | Very Good ' 10 marks 8 marks -~ ~
'3, {Good - 7 marks 7 marks
4. | Average 5 marks - Smarks
5. | Below Average - . 1 mark 1 mark



" ‘“, A | & (1) The outstanding grading shall be awarded to officers showing exceptional
o . W/ "#’performance but in no case should exceed 10% of the officers reported on. The

earning one calendar PER. Their seniority shall, however, remain intact.

b) The civil servants who are on deputation abroad or working with international
agencies within Pakistan or abroad, will be asked to return before their cases come up

(b) The civil s

. « sde~ grading is'not to be printed in the PER form but the reporting. officer while rating an HOW(‘V?I‘,
' 2 - officer'as“outstanding” may draw another box in his own hand in the form, initial it promotion
* and Write outstanding on the descriptive side. Convincing justification for the award b A civil sor
shall’be recorded by the reporting /countersigning officer. The discretion of awarding s Vi ts'er )
“outstanding” is to be exercised extremely sparingly and the award must be merited. 1gnation
G) The_quantification formula and instructions for working out quantified score of :
are annexed. . LDeferment .
(a) Promotion
IV.  Promotion of officers who are on deputation, long leave, foreion training: if 0
a) The civil servants who are on long leave i.e. one year or more, whether within or (”)
outside Pakistan, may be considered for promotion on their return from leave after (iii)

for consideration. If they fail to return, they will not be considered for promotion. promotion a
They will be considered for promotion after eamming one calendar PER and their any of th? a
seniority shall remain intact. servant will

¢) ™In case of projects partially or fully funded by the Federal or Provincial

Government, where PERs are written by officers of Provincial Government, the
condition of earning one calendar PER shall not be applicable. The officers on
deputation to projects shall be considered for promotion. However, after promotion
they will have to actualize their promotion within their cadre.

d) The civil servants on deputation to Federal Government, . Provincial Government,
autonomous/semi-autonomous organization shall be considered for promotion and
informed to actualize their promotion Within their cadres. They shall have to stay and
not be allowed to go back immediately after promotion. Such stay shall be not less
than a minimum of two years. If he/she declines his/her actual promotion will take

place only when he/she returns to his/her parent cadre. His/her seniority in the higher 4

post shall, however, stand protected.

) The cases of promotion of civil servants who have not successfully completed the

prescribed mandatory training (MCMC, SMC & NMC) or have not passed the :

departmental examination for reasons beyond control, shall be deferred.

f) Promotion of officers still on probation after their. promotion in their existing Basic
Scales shall not be considered.

g) A civil servant initially appointed to a post in a Government Department but retaining

lien in a department shall not be considered for promotion in his parent department.

™ para | (iv)(c) substituted vide circular letter No. SORIV/E&AD/1-16/2006, dated 1933.2010
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must be merltied.. .
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. Deferment of Promotion:

(a) Promotion of a civil servant will be deferred, in addition to reasons given in para- -1V,
if -
(i),  His inter-se-seniority is disputed/sub-judice.
_ (ii)  Disciplinary or departmental proceedings are pending against him.
N (iiiy  The PER dossier is incomplete or any other document/ information
required by the PSB/DPC for determining his suitability for promotion
" is not available for reasons beyond his control.
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(b) JThe civil servant whose - promotion has been deferred will be considered for

promotion as soon as the.reasons for deferment cease to exist. The cases falling under

. any of the above three categories do not warrant proforma promotion but the civil

servant will be considered for promotion after determining his correct seniority over
the erstwhile juniors.

3
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1 Govemnmient,” the
e. The-officers on -
er, after promotion

(¢) If.an officer is otherwise eligible for promotion but has been inadvertently omitted
from consideration in the original reference due to clerical error or plain negligence
and is superseded, he should be considered for promotion as soon as the mistake is

¢ , noticed. :

(d) If and when an officer, after his seniority has been correctly determined or after he has
been exonerated of the charges or his PER dossier is complete, or his inadvertent
omission for promotion comes to notice, is considered by the Provincial Selection .

+ Board/ Departmental Promotion Committee and is declared fit for promotion to the :
next higher basic scale, he shall be deemed to have been cleared for promotion

4 alongwith the officers junior to him who were considered in the earlier meeting of the

f ,~Provm0|al Selection Board/Departmental Promotion Committee. Such an officer, on
< his promotion will be allowed seniority in accordance with the proviso of sub-section

o -(4) of Section 8 of the North-West Frontier Province Civil Servants Act, 1973,

: "".' whereby officers selected for promotion to a higher post in one batch on their . :, .
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within a period of six months from such recommendations, they would lapse. The
case of such civil servant would require placement before the PSB/DPC afresh.

V1. Date of Promotion:

- Promotion will always be notified with immediate effect. Arithmeti
to derive the ACF

VII.  Notional Promotion:
M

in respect of civil servants who retire (or expire) after recommendation of their
promotion by the PSB/DPC, but before its approval by the competent authority, their
promotion shall be deemed to have taken effect from the date of recommendation of
the PSB/DPC, as the case may be, and their pension shall be calculated as per pay
which they would have received had they not retired/expired.

VIil. Promotion of Civil Servants who are awarded minor penalties.

(a) The question of promotion to BS-18 and above in case of civil servants who have
been awarded minor penalties has been settled by the adoption of quantification of
PERs and CEI which allows consideration of such cases for promotion subject to 3
deduction of 5 marks for each major penalty, 3 marks for each minor penaity and 1
mark for each adverse PER from the quantified score and recommendation for
promotion on attaining the relevant qualifying threshold. ?

gSecond Step

Average ir

(b) However, the CEI policy is not applicable to civil servants in BS-16 and below. In Av
this case, the concerned assessing authorities will take into consideration the entire
service record with weightage to be given for recent reports and any minor penalty
will not be a bar to promotion of such a civil servant. M
IX.  Promotion in case of pending investigations by NAB: r
S ‘ Fhird Ste
If there are any NAB investigations being conducted against an officer, the 4 P
fact of such investigations needs to be placed before the relevant promotion fora ' Weightage

which may take a considered decision on merits of the case. gregate score ag

2. All the existing instructions on the subject shall stand superseded to the above @) t
extent, with immediate effect. (i1) tg :
(i) toy

(IV) to I
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D
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U BEFORE THE SERVICE TRIBUNAL PESHAWAR

. SANo.__ /2013

Mr. Muhammad Igbal Khattak.................. e {Appellant)
Versus y
_ o
Govt: KKP and Others.......c..ccoveinne U ..... (Respondents) g
. [

REJOINDER TO THE COMMENTS OF THE RESPONDENTS

Respectfully Sheweth

Reply to the preliminary objections

All preliminary objections raised by the respondents are
illegal, vague and without substance, therefore, not worth
consideration, the appellant has got a cause of action to file
the present appeal, he has come to the Tribunal with clean
hands, there is no mis-joinder or non-joinder of parties, fhe
appeal is well within time, there is no estoppels against him

and the appeal is maintainable.

ON FACTS

%'9. In reply to the contents of para No.1 of the comments
T is submitted that the; record fully supports
contention of the appellant as set forth in para No.1 of

the memo of appeal.
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g/ R.In reply to the contents. of para No.2 of the comments
it is submitted - that- the record fully supports
contention of the appeliaht as set forth in para No.2 of

the memo of appeal.

?m.lnfeply to the contents ofpara No.3 of the comments

it is submitted that the record fully sUpports

contention of the appellant as set forth in para No.3 of

the memo of appeal.
%Q.That the contents of para No.4 of the comments are
) misleading and falls, a number of posts were lying
vacant in  PCS (EG) BS-18 on account of
ret‘irement/death of PCS (EG) BS-18, whereon, the
appellant could have been promoted, but, the
respondents intentionally kept the promotion case of
the appellant in cold storage and delayed his
promotion in BS-18, illegally and without any cogent
reason even aftef the judgment of the August Tribunal,
which had culminated in favour of the appellant upto
Apex court . The appellant possesses the requisite
qualification to be promoted in BS-18 in PCS (EG)

replied accordingly.
GROUNDS

A/.. ». Misleading. As stated in the preceding para, the
promotion case of the appellant was unnecessarily
delayed by the respondents, he was not treated in

accordance with law and rules applicable to the case,



(A | he is entitled to be promoted in BS-18, a number of
posts are lying vacant in BS-18, but despite that he was
not promoted in BS-18.

%‘a Replied as above. :

C/‘;a!’.lncorrect and misleading, the appellant possesses the

. requisite qualification to be bromoted in BS-18.
DA)@. Replied as in para “a” of the

ground.

E/’@. Misleading, the appellant had to knock at the door of
? the court for redressal 6f his grievances, which
culminated in his favour up to Apex court, under the
similar circumstances; he! was again deprived of
prbmotion in BS-18 which is‘illegal. .
ﬂc@. Incorrect and false, detailed

réply has been given in the above paras.

a ;E Replied as above.
///..,ﬁ Misleading, though promoti:on of the appellant was in
BS-17 ahte-dated, but at sa:\me time his promotion in
BS-18 was delayed unnecessarily, and deprived him
promotion in BS-18.
%g. Incorrect. Replied as above.
J”.lﬂ. Incorrect and misleading,
. detailed reply has been give:n in the above paras.
);/”a. Incorrect. The contents of para K of the memo of
‘ appeal or correct.

[/E. Incorrect. on merit, the appellant has got a strong

arguable case.



g It is therefore, prayed that on acceptance of this

rejoinder, the contents of comments being bereft bf merit be ignored and the
appeal may be allowed as prayed for in the memo of appeal. W\,
. e

/ ppellant

Through !

Dated:-18/07/2014 4 Shakee!l Ahmad \
Advocate , Peshawar. . (




