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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

APPEAL NO. M ol roz

Sajjad Hussam Ex—Constable No. 522
PS Totah Dlstrlct Bunlr

P e JESSTRR SRS OPPPN [ (Appellant)

VERSUS

1. Inspector General of Police ,KP Peshawar
2. The Regional Police officer, Malakand at Saidu Sharlf Swat .
3. DlStrlCt Police Officer Buner. ' : :

renense eeereeeeeeesereas (Respondents) -

' APPEAL UNDER SECTION 4 OF THE SERVICE

TRIBUNAL ACT, 1974 AGAINST THE ORDER DATED
15-5-2009 WHEREBY . THE APPELLANT WAS -

DISMISSED ' FROM SERVICE AND AGAINST NOT
" DECIDING THE DEPARTMENTAL APPEAL OF THE

.. APPELLANT WITHIN STATUTORY OF 90 DAYS.

 PRAYER: | o |
' THAT THE ACCEPTANCE OF THIS APPEAL, THE

. .ORDER DATED 15.05. 2009 MAY BE SET ASIDE AND
. THE APPELLANT MAY BE REINSTATED WITH ALL

" BACK AND . CONSEQUENTIAL BENEFITS. ANY .
' OTHER REMEDY WHICH THIS AUGUST TRIBUNAL

DEEMS FIT AND APPOPRIATE THAT MAY. ALSO BE
AWARADED IN FAVOUR OF APPELLANT. - .



RESPECTFULLY SHEWETH:

FACTS: | |

. Facts giving rise to the present service appeal are as under:

1. That the appellant was the‘ernployee of the poli'ce and was on the
strength of the police force Buner. "

2. That during Taliban Militancy in Buner appellant was dismissed ‘
from the service by the respondent no.3 vide order dated 15.05.2009.
- Copy of 1mpugned order is attached as Annexure-A

3. That, neither any show cause, charge sheet, statement of allegation,
inquiry, opportunity of defense, final show cause notice, opportunity -
of personal hearing has been served and provided respectively nor
any publication has ever been made calling him for assumption of his

duty.

4.  That some of the colleagues’ of the appellant have been re-instated by’
the Service Tribunal, Peshawar Copy of Judgments is attached -

as. Annexure-B.

5. That appellant Feeling Aggrieved, immediately preferred
departmental appeal before respondent no.1& recjuested therein that
case of the appellant is at par with those police officer, who have

: been re- mstated in to service by service Tribunal Peshawar so the |
appellant has also entitled to re-instatement on prmc1ple of
consistency and law of good governance as held by the Supreme
Court of Pakistan in Judgment cited as 2022 PLC cs 94 and 2021
SCMR1313 Copy of departmental appeal ‘and Judgment of
Supreme Court is attached as Annexure — C &D.

6. That the departmental appeal of the appellant was not responded‘ |
within statutory period of 90 days, appellant being aggrieved of the
impugned ordeér-of respondent and having no other adequate and

efficacious remedy, file thlS service appeal 1nter-al1a on the followrng |
grounds amongst others. ~

P.
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GROUNDS:

A)

B)

9

D)

E)

F)

G)

H)

©

That the appellant has not been treated in accordance with law, rules .
and policy on subject and acted in violation of Article 4 of the

Constitution of Islamic Republic of Pakistan 1973 by the responderits - |

and the appellant has been dismissed from his legal service without |
adopting legal Pre-requisite mandatory Legal procedure. The order

passed in violating of mandatory provision of law, such order is void

and illegal order according. to superior court judgment reported as
2007 SCMR 834. Hence the impugned order is liable to be set aside.

That the impugned order was retrospective order which ~w.as. void in
the eye of law and also void according to Superiors Court Judgment -

| reported as_2002 SCMR 1129, 2006 PLC 221 and KPK Service

Tribunal J udgment titled as Abdul Shakoor Vs Govt of KPK.

That according to superior court judgment reported as 2015 SCMR
795 there is no limitation was run against the void order. Moreover,
the Supreme court of Pakistan has laid down vide reported judgment -
PLD 2003 SC 724 and 2003 PLC (CS) 796 that the delay if any shall
be condoned in respect of employee where delay already condoned
in identical circumstances. All the. person shall be treated equally
who are sailing in the same board this principle is also held in latest
judgment cited as 2021 SCMR 1313 and 2022 PLC cs 94. f

That the appellémt ‘has highly been discriminated. Other police

officials, who were also. dismissed with appellant have been
reinstated by the respondent No 1 and KP Service Tribunal, whereas,
appellant has been denied the same treatment. The .case of the
appellant is similar and identical in.all respect with those, who have
been reinstated. ' : : ' -

That neither charge sheet, statement of allegation, show cause notice
was not served upon the appellant nor was inquiry conducted against
the appellant, which was necessary and mandatory in law before
imposing major punishment which is violation of law, rules and
norms of justice. ' I :

That the appellaﬁt has not been treated according to law despite he
was a civil servant of the province, therefore, the impugned order is

Héble to be set aside on this score alone..

That no chance of personal hearing was provided to the appellant and -
as,such the appellant has been condemned unheard throughout.

That the appellant seeks penﬁission to advance others .grounds‘ and
proofs at the time of hearing. L



| appellant may be accepted as prayed for.

B

It is, therefore most humbly prayed that the appeal of the |
- . APPELLANT
~ Sajjad Hussain-

' THROUGH: '
(UZMA SYED)

(SYED NOMAN ALI BUKHARD).

~ ADVOCATES, HIGH COURT .
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BEFORE THE KP SERVICE TRIBUNAL PESHAWAR

APPEALNO.____ /2022

Sajjad HusSain vis ' Police Deptt:

CERTIFICATE

It is certified that no other service appeal earlier has been filed.

between the pres\ent pames in this Trlbunal except.the present one.
\AMV;“

' i DEPONENT

LIT OF BOOKS

1. Constltutlon of the Islamlc Repubhc of Pakistan? 1973.

2. The ESTA CODE.
3. Any other case law as per need.

(UZMA SYED)

ADVOCATE HIGH COURT
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BEFORE THE KP SERVICE TRIBUNAL PESHAWAR ‘<

~APPEAL NO. /2022
Sajjad Hussain | V/S , "Police‘ Deptt:
AFFIDAVIT

1 ‘ . " . .
' o . :

1 SaJJad Hussam (Appellant) do hereby afﬁrm that the
contents of this service appeal are true and correct, and nothing has been |

concealed from this honorable Trlbunal

DEPONENT
\\M -

Sajjad Hussain
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Phone # OGS TOVT0

g o : \ Pax . 40wl lou]
. ORDER. ‘
Whete is vou Constable Sajjud Hussain No.522 L
While posted P.§ Totalai according to the report received in tns
~Fce wvide D D No 7 dated 24.4.2009 vou left the place ol duty with out
+2is cause and inumauon (0 vour office in charge ,since thernr you have:
is constitule mis

e authorized absence from duty that is from thi

iucr on vour part and asuch you are liable to action under section 5

oh secuon(<! of the removal from service. (Special. Power ordinance

0001 Amended }Ordinance 2001~ ' - '
!

have come to the conclusion that cither the accuscd police
1ibit cowardice or reasonably

has ceased to be efficient and exl
1gaged in subversive activities

Y

suspecied of being associated with those et
durng operaton of the militants in Buner District.: | -
1, as competent authority. ,am ,therefore, satisfied to procc:cd
al from service (Special

under secuon (3) of sub section (4) of thc remov

power ordinance 2000) (Amendmém Jordinance 2001 and dispense with

the enguirv proceeding as laid down in the said- ordinance and am
al enquiry

ar sauisfied that there is no need of holding department
e accused Police Officer Constable Sajjad Hussasin No 522 has
besr found guilty of gross misconduct as defined in the ordinance , |

[ Mr ABDUR RASHID D.P.O,Buner as competent authority ,(her(ffoi‘é_

impose major penalty by dismissing him from scrvice from the datc of his
zbgence.. < - R o
P j‘
//./ 7/
_ L] L /7 _
~ DISTRICT POLI({E OFFICER

'BUNER,
Ok Mo i? -

jzgi{i’;i. :
>e T
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Servrce Appeal No. 874/2019

,Date of Institution ... 20.06. 2019
Date of Decision . 0.5.01'.2022

~ Aurangzeb Ex-Constable No. 390 District Buner. T
s ' S~ .. (Appellant)

| VERSUS

The Regional Police Ofﬁeer,‘l\(lalakand, at Saidu Sharif Swat and one another
- (Respondents)

H

Uzma Syed,

. Advocate | For Appellant :

Noor Zaman Khattak,

District Attorney ' ' _ For respondents
AHMAD SUL'l’AN TAREEN. < . CHAIRMAN
. 'ATIQ UR-REH AN WAZIR T MEMBER (EXECUTIVE)

JUDGMENT

J |
ATIO-UR- _REHMAN WAZ‘IR MEMBER E)- Cgrief facts of the

case are that the appellant whrle serving as constable in polrce department was
proceeded agarnst on the charges of .absence from duty and was ultlmately ‘

dlsmlssed from servrce vide order dated 30 05- 2009 agalnst whr( h the appellant .

ﬂled departmental appeal followed by serwce appeal No 1385/2317 whi ch was

allowed vide ]udgment dated 29-01-2019. with dlrectron to the. appellate authorlty .
for re- decrdrng the appeal of the appellant wrthln three months on merit and n -
. accordance wrth law. On recelpt ‘of the Judgment the respondents once agarn :

regretted his departmental appeal vide order dated 27 05-2018, agalnst whrch :
- the appellant fi led the lnstant serwce appeal with prayers tha the lmpugned- o
B orders dated 30- 05-2009 and 23- 05 -2019 may be set asrde and tte appellant_ m{ay . ,

. be re-anstated in servrce with all back benefits.




02. Learned counsel for the appellant has contended that the |mpugned

:'orders are v0|d agalnst law and .norms of natural Justlce, hence not tenable and

llable to.be set asrde that the appellant has not been treated in accordance wrth:jf

'f "law as such the respondents v10lated Artlcle 4 and 25~ of the Constltutlon, that a

codal formalltles requured for rmposmon of major penalty of dlsrmssal from servuce e
; has not been fulfilled, while issuing the lmpugned orders that the respondents‘
acted in arbltrary and malafde manner, whlle |ssumg |mpugned dlsmlssal orders 7

| dated 30 05-2009 and 27- 05 2019 that the |mpugned order 's vord ina sense
that retrospectlve effect have been glven that |mposmg maJor penalty of :
dlsmlssal for 25 days absence is a harsh punishment and contrary to the norms of' 1._

. natural justice; that the appellant absented due to llfe threat to his person and his‘ :

e to militancy in the region, hence hlS absence was not willful, but was‘ -

ue to compelllng reasons; that no regular mqurry has been conducted in the '

matter, WhICh is must. before imposition of major penalty of dlsmlssal from

service; that the appellant has been condemned unheard as no opportunlty of

defense was afforded to the appellant.

03 Learned DIStI’lCt Attorney for the respondents has co*xtended that |t is

~correct that some of the pollce personnel lncludlng the appellant absented from _

their duty dunng the penod of militancy but after pak army operatlon the absent

,' pol
-~ in tlme that being member of a dlSCIpllned force, the appellant absented hlmself' '
from lawful duty, thus he was rightly dlSlTlISSEd from servnce that vide’ ]udgment‘

) of thlS tnbunal dated 29 01- 2019 departmental appeal of the appellant was

examlned and the appellant was called in orderly room but the appellant falled to-

prove his-innocence hence hlS departmental appeal was re]ected belng barred by_

 time.

04.  We have heard learned counsel for the p'arties and have perus_ed ‘the

record.

lce personnel joined their duty but the appellant falled to re<ume his duty wellf, o



3 ‘ ' E . .
05. Placed on record is an earller Judgment of thls tnbunal m serwce appeal |

No 1385/2017 in favor of the appellant Wthh shows that the appellant was S

dlsmrssed from service wrthout conductlng any |nqu1ry agamst the appellant nor -

L any showcause was served upon the appellant and the appellant was condemned :‘ R
unheard In view of the lllegalrty on part of the respondents the lmpugned orders _,

' }, were set asnde and the appellant was re-instated |n servrce wrth direction’ to the‘_
respond_ents to‘ re-decnde appeal of the appellant in’ accordan e wrth law In a
manner, the period 4of l|m|tat|on was condoned in submrssron of departmental
appeal but th’e' respondents agaln ﬂled his appeal on the IJSUG of lrmrtatuon o
W|thout touchmg merits of the case, whrch amounts to negatlon of the verdlct of
this tribunal and on this score alone, the impugned orders are llable to be set : |
aside.'Besides, the respondents in many other srmllar cases has already e

nel, who had deserted due to mllrtancy and many -

“instated other police person

others were re- -instated by this tribunal, hence under the prrncrple of consrstency, :

~ the appellant also deserv_e the same treatment

' 0.6.‘ In view of the foregomg discussion, the instant 'app'eal_. is 'accept'ed.‘ T he
'rmpugned orders dated 30-05- 2009 and 23-05- 2019 are set a51de and the'
appellant IS re- mstated |n servrce The mtervemng perrod is’ treated as extra -

-ardinary leave without pay Parties are left to bear thelr own costs. Flle be

consigned to record room.
" ANNOUNCED

05.01.2022

e —

(ATIQ-UR-REHMAN WAZIR)

. CHAIRMAN MEMBER (E)
j:‘i&ﬂfe ;7. ™ F: \... Minn ¥ A W ! . . _ "
i Y {;yz Y ; }(i atinn. [ QK‘U/KFL 2—-' '. - {:e{,f!ﬁe{‘g/ fﬁ' &e %Uf'.ﬁ e“.‘{}gp‘??] :.
. _.‘ NS lbv . i X . o . .

Pmyber akh“unl\wax_
- Service: Tnbuua,l. '
?mbg

————

. 5» H BENRS I!sxl_v‘l L,l-—; -—7]3/‘0’//
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Saced Ullah, EX- Constable, No 1655 -

. s
i . .
. .
. ey T
. ;
(R AN
T

v

USSR oo (Appellant)

VERSUS -.: -f.

1. The Reg10na1 Pohce Ofﬁcer Malakand Sa1du Shanf Swat
2. The DlStI‘lCt Pohce officer Swat

 ireeeereeneene ._.._i‘...-...(Respondents)

APPEAL UNDER SECTION 4 OF THE KPK SERVI(’E
"”TRIBUNALS ACT, 1974 AGAINST THE ORDER.
- 29.11.2017 WHEREBY THE DEPARTMENTAL APPEAL

~ . OF THE APPELLANT AGAINST THE ORDER DATED -

Distt: Swat.
- PRAYER:
“a ‘,S;mﬂ..?"‘gf{'_ 7

W”

' A)'\ "'*r’ Lok ol ,,:u.}{[

Y

o .I‘APPELLANT

e

“V/// / Z

\MU

© 05.12.2008 HAS BEEN REJECTED FOR NO. GOOD
'GROUNDS. - -

THAT ON. ACCEPTANCE OF THE INSTANT SERVICE

APPEAL, THE ORDERS . DATED . 29. 11, 2017 ,AND S
< 05.12.2008: MAY PLEASE BE SET ASIDE AND THE L
&Y APPELLANT MAY BE RE]NSTATED IN TO SERVICE

~ WITH ALL BACK AND CONSEQUENTIAL BENEFITS ‘

ANY OTHER REMEDY WHICH. THIS | AUGUST

.. . TRIBUNAL DEEMS FIT 'AND APPROPRIATE THAT
_“MAY ALSO.'BE' AWARDED IN FAVOUR 'OF

"
‘.LA;’.

ot

¢
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ml\“ 23

o ANNOUNCED

t Foinl el /L//— - .r..4...,...-.;-..,-'”.......--_.'..;-',--.;-I.:ﬁ o

record perused

Vide our detalled ]udgment of today, placed on file of Servrce

. Appeal beanng No 5/2018 tltled “Noor-UI-Amln Versus The Reglonal -

Pollce Ofﬁcer Malakand Saldu Shanf Swat" the: lmpugned orders are set.

‘slde and th'e appellant is re-mstated in ser-vuce.- Slnce the appeal is
decnded on technlcal grounds more S0 whlle keeplng in view the conduct '
of the appellant he is not erﬂntled to any of the back benef ts, hence the

absence perlod as’ well as the mtervenmg penod durmg Wthh the

appellant not performed duty shall be treated as extra ordlnary leave ‘

: wnthout pay. The department is at llberty to conduct de novo inquiry

. against the appellants |n accordance wnth law: Parties are left to bear thelr

own costs Flle be conSlgned to record room.

28.01.2022

(AHMAD SULTAN TAREEN) L (ATIQ UR—REHMAN WAZTR)
' CHAIRMAN - "Cemf‘ep - MEMBER (E)
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BEFORE THE KHYBER PAKHTUNKHWA SE'RVIC UNAL PESHAWAR ~ .~

_Servi‘ce Ap_peal Nb._S/ZOt-g o

Lo

Date of Instltutlon 28122.017
Date of Decnsmn - 128.01_L2022~

Noor-Ul-Amin, E)E‘G'On'stable. No. 7.5/RR Distt: Swat. , ©

" VERSUS

- The Reglonal Pollce Oﬁ" cer Malaltand',‘ Saidu Sharif, Swat and one another

, 'l (Respondents)
3 . |
.U.z-r‘na_Syed, T N
© Advocate . . - .- FqrAppellant .71

Noor Zaman Khattak, I '
District Atorney .~~~ | ... . - - F

0

r 'r‘e'spo'ndenté_- - o

AHMAD SULTAN TAREEN e 'A‘(.:l-lAIRMAN |
ATIQ- UR-REHMAN WAZIR .. 'MEMBER (EXECUTIVE)

JUDGMENT -

ATI -UR-REHMAN ‘IWA IR MEMBER (E):- Thls smgle Judgment

shall dlspose of the instant lserwce appeal as V\ell as the followmg connected

“service appeals as common qluestlon of law and facts are mvol_ved; therem.-. i

1. Ser\uce Appeal bearmg No 6/2018 tltled Nizam Khan . . "TTFSTW@

: % Service Appeal bearmg No. 7/2018 tltled Saeed Ulilah N

3 aervnce Appeal bearmg No. 8/2018 trtled Upald Ullah o B tl;.‘;‘(f ..
T l . o :

02. - Bnef facts of the case. are that the appella{nt while servmg as Constable in’

‘POIICE Department was proceeded agamst on: th<= charges of absence from dutyi .~
l .
_and was ultlmately dlsmlssed from servrce vrde crder dated 12 10 2009 Feelnng'-:

‘ ;'aggneved the appellant ﬁled departmental appeal Wthh was reJerted v1de."; E

. . ;
: { : c . o .



- the appellant 'was.r-ejected belng barred.by t1

order dated‘ 29-1'1-201'7 hence the instant s

ervice appeal wrth prayers that the

rmpugned orders dated 12 10- 2009 and 29-11 2017 may be set asrde and the--, :

appellant may be re-lnstated in servrce wrth a%ll back beneﬁts;

03, Lear'ned counsel'fOr the appellant"has "contended -that'thejappellant has -

" not been treated in accordanCe wrth law herjce his rights'secured under the law- B

had. badly been vrolated that the |mpugned )rder has been passed in VOlltlon of
mandatory provrsron of law hence such order is vord and 1l|egal Rehance was

placed on 2007 SCMR 1129 and 2006 PLC CS 221; that departmental appeal of 3

#

€, but since the lmpugned order is '

P s

void hence' no limitation would run"‘again'st vord order Rellance was placed on -

2015 SCMR '795;. that delay |f any is condonable if delay already condoned rn

i ldentlcal cases Reliance- was placed on PLD )003 SC 724 and 2003 PLC CS 796 .

" that this tnbunal in similar- cases has already granted condonatlon of delay and 4.

granted rellef hence the appellant is alsc.entltled o the sarne under the,
pnncrple of consnstency, that the appellant has been drscrlmlnated as other .
police ofl'” crals, who were dlsmrssed wuth th= appell‘ant, ha_ye been :reflnstated,

_ ,pellant has been denled the s%me:treatmenti ~

O4."- Learned Dlstrlct Attorney for the respondents has contended that the .

appellant wrllfully absented hrmself from lawful duty wrthout permrssron of the

. competent authorlty, hence he was' lssuej wrth charge sheet/statement of -
‘ allegatlon and proper mqurry ‘was conducted that desplte repeated remlnders, A

L the appellant dld not ]om the drscrpllnary pro ‘eedlngs that rlght from the date of

hls abéence le 06- 01 2009 tlll hrs 0rder of dlsmlssal le 12—10 2009 the‘ j’

,'a;r"rrzsre_p

appellant nelther reported hlS arrrval nor b thered to ]om mqurry proceedlngs

rarher remaln dormant Wthh clearly deplcts his dlsmterest |n hlS ofﬁcral duty, :

that after fulﬁllment of all the codal formahtles, the appellant was awarded ma]or £

punlshment of dlsmlssal from servrce m absentia; that ‘the a‘ppellant preferred

Lo B -
I Lot




deoartmental appeal aﬁer lapse of 8 years Wthh Was re]ected belng barred by'

tlme that stance of the appellant bemg devond of merlt may be dlsmlssed
05 "'We have heard Iearned coun.s'el'_fpr.the parties.'and *have perused th‘e’

" record.

06. Placed before us lS cases of pollce constables, who alongwrth many other _ .
police personnel had deserted thelr ]obs in the wake of msurgency in Malakand

lelSlon and partlcularly in Dlstnct Swat Pollce department had constltuted a |

\J.

commlttee fo’l; cases of desertlon and takmg humamtarlan view, re-lnstated such -
personnel |nto servnce ln Iarge number Placed on record is a notlﬁcatlon dated

- 01- 11 2010 where 16 s:mllarly placed employees had been re- lnstated on. the .,

recommendatlon of the commlttee constltuted for the purpose Other cases ofr
snmllar nature have been notlceq by thls trlbunal where the provmcral

e government had taken a lenlent View keeplng in vnew the pecullar cxrcumstances
’

\ ¢ Lin the area at that partlcular tlme and re-lnstated such deserted employees in

*’ service al’ter years of thelr dlsmlssal Even thls tr'bunal has. already granted rellel

-

'ature cases on *the pnncrple of consrstency Appellants are. also L

amongst those, ‘who had deserted tl'lelr ]obs due to threats from terrorlsts.

Coupled Wlth thlS are. dents in the departmental proceedlngs, Wthh has not been '

o conducted as per mandate of law, as the appellant in case of wrllful absence was S
requlred to be proceeded under general lav,y i.e. Rule 9 of E& D Rules, 2011 '

: ;'P.\egular, lnqulry |s also must before: mposrtnbn of ma;or punlshment of dlsmlssal '

. 1 . ‘~ :

‘from servlce 'WhICh also was, not cbnducted

» Of Consequently, keepmg m VleW the@rlnclple of conslstency, ‘the lmpugned

orders are set asrde and the appellants are re-lnstated in servnce bmce the‘

',‘ a ¢

| srTestEs

Sirdiodsd ;m, conduct of the appellants they shalf not be entltled to any of the back beneﬁts

88 - : t

appeals are decnded on techmcal grounds more 0 whlle keepmg in. V|ew tha» '

hence the absence perlod as well as the mtervenmg penod durlng WhICh the - :.‘

.,_‘appellants has not performed duty shall be treated as extra ordlnary Ieave
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0z, Lea ned L_OU'lbel for tne'appellant has contended that the appellant has
rot bee en tr eate in ccordancc with law hence his nghts secured under the

onstltuuon has badly been Vlolated that the |mpugned order is agarnst law =
facts and norn*s of natural Justlce thelefore not tenable and liable to ‘be set
aside; that absenc the appellant was not wrllful but was due to compellsng"_.,"'
r2ason of Lolronsm ll ‘he area anc’ which does not constltute gross mlsconduct _' "
antailing WGJOl' penalty of cllsmrsSal that the penaltyx SO awarded is harsh Wthh
Joes o \t comrnensurate with gravlt_y of the guilt; that,the a’ppellant hasl been
digeriminated as sllw*rll-al"l\'/ ‘placed employees 'were re-instated ‘l')Ut case of ,the

aopeliant was n01 cUnsldered L o : S

R

Learned Deputy Dlstnct ﬂ‘turney for the respondents has contended that
-2 'd\:)dlrcmt ‘l/l”leu/ absented Lllmsell‘ from Iawful duty and dld not turn up

eaaed surmmons; that the appellant whlle posted at Imam Dhen check A

il
M
1531
'"Ci.
ll)
(l)
o]

nost ~*'—"ollce :=tatlon Kan;o aosented hlmself wnthout permlssmn of the competent

zithoriny vide dmlv diary No 11 do ed 17- 10- 2008 that the appellant was issued

Iarge ‘slne’et/statenwent of allegatlon and proper rnqurry was conducted that the ﬁ

li=r: was sumrnoned repeatedly but he did not turn up, hence: he w‘as

oo id seecrbs that after fulfillment of all codal formalities, the appellant

ishment of dismis«al from servlce vide order dated 2-
R e T VI ST .
Walh NETGED WIitD. ll!'_',)hll.si ]

: W@J\\Mlth deley of more than N
G2-2009; that | he appelldnt filed departmental app.. '

\

zvert yEar, which was consider é Hut was reJected vrde order dated 11- 05 o
being barred by time,

B e have r-aarrl earned cout *sel for the partxes and have perused the )
BTG,
3, ced belo.e us is case o‘r’ a p‘olice con'stable, who alongwith many other o
~oiice personnel nad desel ted 1helr JObS in the wake of lnsurgenql in Malakand

Zivision  and particularly. in DlS fict Swat. Police departmen1 had constltuted a"'

commiitee for cases or descr*lor* and raklng humanltarrarl vrew ra lnstated such'_-f



B I
CSonGutted,

personnel 1nto service in large wurnber Placed on record is a notrfcatlon dated

30-11-2010, whele 253 Slmllarly placed employees had been re- mstated on the ;

wommendatlon or the committee constituted for the purpose. Vlde another ‘

0

rder dated 07-02-2012, batch of another 12 employees had been re- lnstated in
service, Yetb anOLhcr order dated 15- 03 2017 would show that srmrlarly placed ‘

ae lrad been le-lnstated upon hlS revision petltlon on the ground of length ‘.

{1

o
B
(@)
<

of s service and threats from Tallban Other cases of srmrlar nature are avallable

on racord, whicl would suggest that the provmcral government had taken a. o

W

nient view kee.pino in view the peculiar,circumstan’ces in the area at that

carticular time. BV hrs trrbunal nas already granted relref in srmllar nature -

A

zs25 on the principle of cmsrstency Appellant is also one among those who had
deserted his job due to thre r’ om terronsts Coumed wrth thlS are dents in the
{;‘iéL@l‘flﬂ@‘t"ﬁ&l' proceedings, which has not been-conducted as per mandate of law,
=5 the apcellant in case of .wrllful abSence was requrred to be proceeded under A

general law i.e. Rule-9 of E D Rules 2011 Regular rnqurry is also must bef’ore

pu——

imposition of major pur.lsh ment of dlsmlssal from servrce, Wthh also was not E

!

G50 In view of the situation mentioned above and keeplng in vrew the pnncrple ;

of corsistency, we 12 in Cllr"”—‘ 0 lIy accept the mstant appeal by ronvertlng

the major penalty, of removal from servlce into minor penalty ofy stoppage 'of}.
imcraments fortwo vears. Tne lnter/enmg period is treated as Ieave wrthout pay.

“arties are left to bea ovvn costs.. “lle be con5|gned to record room

@*B“‘sU[’TAN TARE::N)' : . (ATIQ-UR-REHMAN WAZIR)

CHAIRMAN o . MEMBER.(E)’
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Servrce Appeal No. 498/2018

_ Date of Insti_tution . 10.04.2018
~ Date of Decision 2‘4.014.202}2‘

Zzshid Ahimad S/o Sher Zada, R/o Vrllage Kokarar Swat Ex- Constable No 1834
Tistrict Polics Swat.

(Appellant)
VERSUS
District Police Officer, Swat and others. . .(Res}pondents) |
srbab Saiful Kamal, S o
sdvocate ... . ¢.  ForAppellant
SiF Masosd Al >hal' .
sputy District Attorney . ..  Forrespondents
LMAD SULTAM TAREEN  © ... CHAIRMAN
“1'”‘ REYMARM \\fvpﬂ@ : " MEMBER (EXECUTIVE)
-1 3JUDGMENT

o

KH‘{BER PAKH?UNKHWA SERVICE TRIBUNAL PESHAWAR .

ATIO-UR-REHMAN WAZIR MEMBER (E G “This single judgment

shall c qpnce of rhe instant sennce appeal as well as the connected Servrce Appeal o

zearing NoO. 371/"01 8 trtled /—\amrr Shan Versus District PO|IC€ Of‘Fcer Kohat and :

~

twio others”, as comimon question of law and facts are mvolved therern.

G 2rief facts of tne case are that‘ *'ne appellant while serving as constable in

police department Was proceeded agarnst on the charges of absence and wasv ‘ |

ultimataly dlmeSSEd from ser\/rce vrde order dated 21 02 2009 Feelrng aggrleved
the qupelrant *1led 4epatmental appeal dated - 20 03-2009, whrch was Aot -
recponoen Subsequent appeal Wac submltted to respondent No 2, whrch was

ctcd vrde order dated 12-03- 2018 hence the mstant servrce appeal wrth}

A



= hat the rmpugned orders dated' 21 02- 2009 and 12 03- 2018 may be set

© aside and the appellant may be re- rnstated in service with all back beneFts

03, Learned counsel for the ap.pellan't has contend‘ed that the appellant was :
rllsmrssed from sefvice on the charges of absence but absence -of the appellant
was "ot wrllful but was due to compellmg reason of terronsm that a Iargel_- ‘
number of' pollce personnel had deserted their Jobs,due to threats:of Talrban‘, who
were again re—lnstated in s'ervice 'vide orders dated 30-11?2010 15-034201.7 and
3-08-2017 .but case of the appellant was not conS|dered posmvely, that thlS{
Tribunal in numerous cases has already granted relief to the srmllarly placed_
: employees and the appellant is also requestrng for the same treatment under the.f
*rmrlple of consrsrency, ‘that- absence of the appellant was not wullful which does‘
not constltute gross mlsconduct and the penalty SO awarded is harsh whrch does'. 3
ot com"nensurate with gravrty of the gunt that the rmpugned order was issued
with retrospectlve effect which. is vord ab rn|t|0' ‘that no.codal formalltles were-'
fulfilled and the appellant has not been treated ln accordance wrth law, hence hrs.

'c‘-lrs se cured under the Constrtutlon has badly been v10lated

. :I".l
",

SR

04, learned Peputy Drstnct Atwrney for the respondents has contended that:-

the apnellant was n.oceeded aqarnst on the charges of wrllful absence from duty,

therefore propel rlepartmental proceedlngs were |n|t|ated agalnst hlm whrch
' rul nrnated .nto trs rcrnoval ﬂom service: under RSO 2000 that the appellant 'r‘le,: '
n‘e‘rartn'ﬂe ntal appear wuth a consrderable delay, whuch was reJected berng barred.f :
by time; that numerous other ofﬂcrals were re- mstated intc’ serwce but every case.l»'
has its own merlts whereas the appellant was awarded punlshment for his own.v '

,onduc:, “nat nnal show. cause notice'was also served at h|s home address, but}-

the. appellant did noc turn up, hence he Wwas proceeded in absentla 0

05, - We'have heard lear‘ned'c'ounse'l for the parties. and. have perused ,thé ,



‘his revision petltron on the ground of length of his service ancl cause of terronsm 3

nolice p rJersonnel had deserted their JObS in the wake of lnsurgency Polrce ..
department nad constltuted a commlttee for cases of desertlon and keeprng in
view humanltarlan aspect fe- mstated such personnel lnto servrce in large"_-" '-
number. Placed on record is a notlﬁcatlon dated 30 11 2010 where 253 sumllarly
nlaced employees had been re- lnstated on the recommendatlon of the commlttee..h',v?
"onstltuted for the purpose Vlde another order . dated 07 02 2012, batch of..'
another 12 employees had oeen re- lnstated in service. Yet another order dated

15-03-2017 vould show that srmllarly placed employee had been re- lnstated upon-

Other cases of. srmllar nature are avallable on record whlch would suggest that l'
the lJlO\/ll".Clal dbvernment had taken a 'lenient view keeplng in' view the pecullarv-
cire umstances in the area at that partlcular time. Even thls trlbunal has already |
sranted rellel in similar nature cases under the principle of consrstency Appellant»

is also one among those who had deserted hlS ]Ob due to-threats from terronsts B

Situation at- that partlcular ume was S0 perturb as how to proceed such Iarge

_‘-*"
i .-

ol'moe of cases of oesemon for whlch publlcatlons were made in newspapers
hence the proceedlngs SO conducted in- such llke cases were not in accordance
with law. In the lnstant case no regular lnqulry was conducted nor any charge

st eet/SLatement of allegatlon was served upon the appellant ano the appellant

was condemn ed inhx ard and whlch shows that the appellant was summanly ‘

3roc~eded vvlthout adherlng o the method prescnbed in law.

07. We are also mindful of the question of limitation) but since the impUgned l

olr‘er Wwas passed wrthout proper legal process and when an adverse order is

passed \A/IthOLt fult" lling. the legal formalltles such order is v0|d and no Ilmltatlon :

runs agolllSI void order Still another reason exlsts for condonatlon of delay that

the mougned or dEr was lssued wrth retrospectlve effect berng vond ab initio.

06. Dlaced before us-is, case of a pollce constable who anngwrth many other



4. e @

03, in vlew of the sntuatlon mentloned abpve ahd keeplng in view the pnncnple :
of tcnsmtenry we are lncllned to partlally accept the mstant appeal as well as the

: "onnected service appeal by convertlng the maJor penalty of dlsmussal from -
selv'ce into  minor penalty of stoppage of increments: for two years. The

;.l tewenlng penod is tr eated as leave without pay. Respondents however are at-'
fiberty to conduct de-novo inquiry as per mandate of _Iaw, |f they SO desnre. Paltles:.

are left to bear their own costs. File be consignad to record room.

Ry gfnvw%c.- o 1 — B
(A 'l4Lp‘3T‘E"“J TAN“ﬁRtEN)' S " (ATIQ-UR-REHMAN WAZIR) . -

CHAIRMAN . MEMBER(E)
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To THE HQNORABLE lNSPECTOR GENFRAL 0
B U KHYBER l’AKHTUNKHWA |

Dt‘ ﬂrfmcnt‘ll Appcal (Thrmwh proner cha'rine'l)-nea'insr thic order Dated
" ' whcrc by thc appcllant wais Dlsrmsscd From The Service..

The Appellant submlts as follows
table and was allotted L

1. That the appellant)vas appornted as. pohce Cons
th of Dlstrlct POIICE Buner '

Constables NoS1-and. was placed on the streng

(appountment order attached as annex A)
2. That Due: to the Tallbanrsatron in Dlstnct Buner and due to Threats to the’

_ appellant and h|§ farnily he left Drstnct Bunerm Emergency Condmon y
because the Father of appellant his alsobeen Murdered by Talrban

-‘Lod}he appellant disrissed fnom

3. Thatvide lmpugned order DatedO\b—
otice and wrthout even rnformlng e

service wrthout ussumg any show case N

-'hlm(Dusmlsral order is attached as annex B)

ed order has been passed at the back of the appellant and

4. That the lmpugn
em has been vnolated whrle _r o

rule of natural justice. i-e audu altrum part

o dlsmussrng the appellant from servrce o |
5. That other 5|m|Iarly placed candrdates have already been re- appomted by
the competent authority". s

ga‘lnst the natural j'ustice.

6. Thatthe smpugned order is lllegal vonde and a

it is therefore klndly requested that'the appellant be re-instated is service W'th -

all back benef’ts “ -

Appelllant T
S&Q\“& \‘\%«

i
' "i

 Dated: 16~ $T 2020
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. 2022 PLC (CS) 94 |
[Peslmwar High Court (Mingora Bench)]

2
Before Ishtiaq Tbrahim and Wiqar Ahmad, JJ |
JAWAD KHAN and others .

Versus

NATIONAL DATABASE AND REGISTRATION 'AUTHORITY (NADRA)
" through Chairman at Islamabad and others | | -

Writ Petitions Nos.1043-M, 1044-M and. 1045-M of 2018, decided on 1st December,
- 2020. : ' : o S

(a) National Database and Registration Authori:tyl Ordinance *(Vlll ot 2000)---

----Ss.3 & 35---Constitution of Pakistan, Art.3---Exploitation, elimination of---Non-
statutory rules---Petitioners participated in process of recruitment for specific posts
but authorities appointed them for some other posts lower in grade--- Plea rajsed by
Authority was that petition was not maintainable. as its service rulés were non-
statutory--- Validity--- State authorities, under Art. 3 of the Constitution were o
ensure elimination of all forms of -exploitation and aradual  fulfillment of
fundamental principles, from each according to his ability, to each according to his
work--- Petitioners were not ireated fairly over the years and unfair treatment of-
petitioners at the hands of employer in public sector domain was not al all
acceptable--- National Database and Registration Authority was nerfarming
governmental functions, directly under the authority of Federal Government which
was evident from S.3 of National Database and Registration Autholily Urdinance,
2000:-- National ‘Database and. Registration “Authority =~ was amenahle 1o
Constitutional jurisdiction of High Court--- High Court directed.the Authority to
treat petitioners similar to other officials--- High Court declared that petitioners

were appointed to the posts for which they were tested and Hiterviewed wiln cliect
from the date of their appointmént-—*‘-ConstiUitional petition was allowed
accordingly. o : ' ‘ '

1995 SCMR 650; 2005 SCMR 100; Umar Baz Khan through L.HRs v. Syed
Jehanzeb and others PLD 2013 SC 268; 2016 SCMR: 1299, 2016 SCMK 2146; 2014
PLC (C.S.) 987, 5017 CLC 1002;2017 PLC (C.S) 1270: 2018 PLC (T.00 105
2018 PLC (C.S.) 292; 2019 PLC (C.S.) 1139; Dr. Shamsher Ali Khan and 27 others
v. Government ‘of Khyber Pakhtunkhwa through Setretary Linaice and 2 viiers
2019 MLD 87; Hameed Akhtar Niaz v. The Secretary FEstablishment Division
Government of Pakistan and others 1996 SCMR 1185; Government of Punjab.
through Secretary Education Lahore and others V. Sameena Parveen and others 2009 |
SCMR 01; 2017 SCMR 571; Chairman NADRA Islamabad through Chunrinain i
another v. Muhammad Ali Shah and others 2017 SCMR 1979 and Maj. (Retd.) Syed
Muhammad Tanveer Abbas and. another v. Federation of Pakistan Larough Scu'ugu‘),
Ministry of Interior and another 2019 SCMR 984 ref. ' - IR

10f9 S o o T 9/6/2022. 11:38 AM
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Dr. Shamsher Ali Khan and 27 others v.. Government of Khyber

ﬁttp://www.plétha.éom/LawOnline/law/casedescription.acn'

Yenaed

&

Pakhtimkhwa through - Secretary. Finance and 2 others 2019 MLD Q7 Chairman .

NADRA [slamabad  through Chairman and another V. Muhammad ‘Ali Shah and
others. 2017 SCMR 193’79;;Maj’. (Retd.) Syed Muhammad Tanvecr Abbas and another

v. Federation of Pakistan through Secretary, Ministry of Interior and another 2019,

SCMR 984 and Pakistan Telccommunication Co. LTD Through Chairman V. Igbal
Nasir PLD 2011 SC 132 rel. ' R - ' i

(b) Constitution of Pakistan--- .

——--Art.l99---Constitutional petition---Laches—--Principle'--‘-Lache’s has been relé\)ém |

in grant or refusal of discretionary or equitable reliefs and is considered relevailt---
Laches has never been taken as an absolute bar in cases where petitioners were
found entitled to a relief which has already been granted by Court of law to similarly

placed other petitioner.

Saddaqat Ali Khan through LRs and others v. Collector Land Acquléit.i'on

and others PLD 2010 SC 878; Umar Baz Khan through [ HRs v. Syed Jehanzeb and

others PLD 2013 SC 268; Hameed Akhtar Niazi v. The _Secretary,-Estab'lishment‘

Division, Government of Pakistan and others 1996 SCMR 1185 and Government of
Punjab, through Secretary Education, Civil Secretarial,. Lahore and others v.
Sameena Parveen and others 2009 SCMR 1 rel. ‘ ' . ‘
Muhammad ,Yar Malezai for Petitibners.

+. Fawad Ahmad, Legal Officer for NADRAfRespohd'ents.

 Date of hearing: 1st December, 2020. | -
JUDGMENT | - | |

WIQAR AHMAD, J ----Through this judgment, weihtend to ‘dispose of

~ W.P. No. 1043-M, W.P. No..1044-M and W.P. No. 1045-M of 2018. Petitioners in all”

the writ petition§ ‘have been having a similar case. National Database and
Registration Authority (hereinafter referred to as "NADRA") invited applications for
the post of Call Centre/ Customer Service Executive in O-4 scale (NADRA Special
Scale) from eligible candidates by getting their proclamation pub'lished in - daily
newspapers on, 14.08.2011. Petitioners applied for appointment on the. posts. They
participated in the process of recruitment.. The NADRA authorities conducted their

test and interview for the subject posts. In the end, they were not appointed on the

~post of Call Centre/ Customer Service Executive in O-4 scale bul were rather
* appointed as Data Entry Operators - for training purposes vide appointment order

20f9 -

dated 10.01.2012. Petitioners have contended in their petitions that-they accepted tie
sdid offer because it had been coupled with a promise that thev would be appointed
to the advertised posts on completion of one month on-job training after qualifying

the review test and interview which had been. promised to be conducted shortly.

They further asserted that even after successful completion of training and getting

qulglify‘ing scores in the review test and interview they could not be appointed to the
posts for which they had applied but.were appointed on the samc pusts of Data Listn

9/26/2022. 11
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Operator on 23.04.2012. One of their colleague who had been similarly placed wit{

| petitig}ners in all these petitions had raised .a similar grievance before this Court.by -
filingshis Writ Petition No.549-M/2012 which was allowed by this Court through 1ts

judgment dated 28.03.2018. Petitioners have stated that after knowing about
successful outcome 'of his similarly placed colleague, they got courage, broke the
shackles of their fear and ventured into filing the instant constitutional petitions
before this Court. C ' ‘ ‘

2. Respondents viwere summoned'who filed their comments, where in Para 2
they have mainly supplied their defence to 'the instant constitutional petitions
couched in similar ‘words in all these cases. Said Para is reproduced from- their
comments in the case of "Jawad Khan v. Chairman NADRA and others™; :

"That the position of Customer Service Executive for newly. established Cali
Centre at Swat was advertised in daily newspaper "The Mashriq" on 14th
August 2011. The eligibility criterion for the said post was Graduation with
~ one-year experience. The petitioner applied for the post of Customer Service
* Executive and short listed for test/interview. During interview, the board
~ clearly informed all the candidates who have qualified the’test that their
© 1 initial selection will be Data Entry operator ("DEO") on daily wages basis.for
.- a period of one month for on-job training because no candidate was found
. suitable for the position of Customer Service Executive. Office letter was
~ issued to the.petitioner as DEO on daily wages basis vide No. NADRAZHR

. /APP/35/CC/Swat dated 10th January 2012 (Copy enclosed as Annexure-A)
in which a'll_v;t'c'rms and conditions were clearly mentioned regarding Lurinel
.. selection as Customer Service Executive. The petitioner accepted the offer
. letter and joined as DEO on daily wages basis and the same was not objected
. by him at that time. After completion of one month -on-job training as per
- office letter, all candidates who have been selected 15 DEO orn daily wages:
basis were reviewed through test/interview. ln this regard, review test was.
held on 20th and 21st February, 2012 at Call Centre Swat. Candidates whose
perfOrmdnce ‘were outstanding during the training and also qualified the
test/interview were selected as Customer Service Executive in O-4 scale at
Call Centre Swat. The petitioner appeared in review test but due to overali.
- poor performance during one month on-job training. the hoard recnmm ended
that Mr. Jawad Khan is. not suitable for the - post of Customer Service
Executive. However, instead of terminaling his service, i was posted s
DEO on short term basis against requirement of NADRA Registration Office -
Malakand on; 23.04.2012 for period of six months. Which has beén executed -
from time to time based on Organization requirements.” - -

3. Learned counsel-appearing on behalf of petitioners started his arguments by
submitting .that facts of the instant cases depicts worst kind of exploltativn of wc
petitioners and that also at the hands of an authority created and established by the
Federal Government through a Statute, with public money. He pressed into service
the guarantee against . exploitation . provided under Articles” 3- and 4 of the

A

Constitution of ISlamic Republi'c' of Pakistan, 1973 (herzinafter refopred to &g L

3 of 9 912612022, 11:37 AM
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, C’on‘s‘.t,itution"‘). In order to bolster his submissions, he alsu relied upon judgmenty
reportéd as 1995 SCMR 650, 2005 SCMR 100, PLD 2013 Supreme Court 268, 2016
SCMR 1299, 2016 SCMR 2146, 2014 PLC (C.S.) 987, 2017 CLC 1002, 2017 PLC

-(C.S) 1270, 2018 PLC (C.S.) 133,2018 PLC (C.S.)292,2019 PLC (C.S.) 1139 and
2019, MLD 87. The learned counsel further added that petitioners in the cases in
hand had been similarly placed with . petitioner of W.P. No. 549-M of 2012 whose
writ petition has been allowed by this Court, and declining the relief to petitioners -
would amount to discrimination. He also relied upon judgments of Hon'ble Supreme
Court of Pakistan " 1n the ‘case__of "Hameed . Akhtar Niaz- V. The .SccrcLar)"
Establishment Division, Government of Pakistan and others" reported as 1996
SCMR 1185 and the case of "Government of Punjab, through Secretary Education
Lahore and others v. Sameena Parveen and others" reported as 2009 SCMR 01. o

4. Mr. Fawad Ahmad, Legal Officer appearing, and arguing the case on behalt -
of NADRA relied upon judgments of Hon'ble Apex Court reported as 2017 SCMR
571, 2017 SCMR 1979 and 2019 SCMR 984 and stated that since rules of the
corporation have not ‘been statutory, therefore the petitioners in ali these petitions.
could not agitate their grievance before this Court which grievances have been
arising out of their services in the corporation and the instant writ petitions have not |
been.maintainable. He further added that the writ petitions were hit by the principle
of laches as the cause of action had admittedly been accrued to petitioners cn

10.01.2012 while they had approached this Court in the year 2018.

5 We have 'heafd arguments of learned cqunéel- for the parties and perused the
record. ' ' ' o - L

6. It was a strange way in which petitioners, in all the writ petitions, have been
treated by the recruiting authorities in NADRA. They had iuvited applications: lor,
the posts of Call Centre/Customer Service Executive in O=4, petitioners had applied
for the said posts, their test and interview has admittedly been conducted for the .
subjéct posts. In the end, they have been handed over an order of appointment as
Data Entry Operators in a grade and scale much below the posts for which they had
applied. It was also understandable that-due’ to -the extraordinary: high rate: of
unefnployment the ‘petitioners would have felt themselves compelled.to accept the
offer even if it was ‘much below the post for which they had applicd. Tt is not @
hidden truth that a 'very high proportion of unemployed youth are available in
Pakistan, unfortunately, whil‘e"relatively lesser jobs are available. The ratio become

much worse when it comes to employment in public sector corporations. Peopte no

doubt prefer jobs in public sector corporations. We are therefore not inclined o

accept the plea of NADRA recruiting authorities that petitiotiers had not been found
qualified for the advertised posts, therefore they had. been offered lower posts which™
had been accepted by them and that they had been estopped from agitating the said
grievance before this Court. They may have felt themselves compelled because of
their circumstances to accept the offer but it is very difficult for us to digest or allow
such like treatment to be meted to petitioners. Job seekers in this countiy Mdy R
been numerous but each one of them deserves respect being citizen of the land as -
well as fair treatment according to law as it had been their fundamental rights -

4 of 9
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. guaranteed under Article 4 of the Constitution. Said article. reads;.

o 4\'A.‘4 Right of individuals to be dealt with in accordance with law, etc.-(1) To

.~ enjoy the protection of law and to be treated in ‘accordance with law is tne
. inalienable right of every citizen, wherever he mav be and of every other

. person for the time being within Pakistan. B |

It was in such circumstances that this Court 'hasvallo,wed writ petition of a
similarly placed petitioner vide its judgment dated 28.03.2018 passed in W.P. No.
549-M/2012 by observing; ‘ | o |

"We are not persuaded with the arguments of learned counsel lor the
respondents, that the performance of petitioner was poor that he could not he
appointed to the subject post of Call Data Executive, the conduct of the
petitioner also provides sufficient force to this view as he is pursuing his
remedy from the year 2012 through the instant writ petition and by now he
must have gained sufficient experience required for the subject post.
Therefore, we feel that the instant writ petition should be allowed and so

. respondents are directed to appoint the petitioner to the post of Call Centre
.. Executive as advertised through advertisement in daily newspaper dated
' 14.08.2011 but from today and not with retfospective effect. There shall be

no order as to costs."

 Had the petitioners been not found suitable for the job, they may have been
refused and the seats may have been re-advertised. It is also very strange to note that
among the whole lot of applicants not a single person was found suitable for the job,
in this age of unemployment where normally a large number of people apply for
jobs whenever ‘advertised. This is common observation that whenever jobs ‘ai¢
advertised in public sector corporations, people having more qualification than the
one required, and having more expertise than needéd for the job comes forth and
offer their services. In such 2 situation this is not believabie thai the recruiuig
authorities of NADRA would not have found -even a single person capable of
appointment to the post of Customer Service Executive for simply running a Call
Data Centre in a District. It was not a post of an astronaut nor was running of Call
Data Centre a rocket science. The plea of respondents is thercfore not found
appealable to a reasonable mind. Article 3 of the Constitution mandates the State
authorities to ensure elimination of all forms of exploitation and gradual fulfillment
of the fundamental principle, from each according to his ability, to each according to
his work. We do not find the petitioners to have been treated fairly over the vears
" and unfair treatment of the petitioners at the hands of an employer in public sector
domain is not at all-acceptable. It has been held by this Court in its carlicr judgment
rendered in the case of "Dr. Shamsher Ali Khan and 27 others v.. Government of.
Khyber Pakhtunkhwa through Secretary Finance and 2 others” reported as 2019
MLD 87 that when actions of a public body were found unfair or unrcascaable,
same can be corrected by constitutional court on the principle of legitimafe |
expectation and promissory estoppel. It was further highlighted in the judgment that
the doctrine of promissory estoppel and ‘legitimate . expectation’ were equitable
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, doct;ine evolved by the judges while adjudicating upon the éomplaints lodged by
aggrieved parties against an unfair and arbitrary action of the government. Relevant
part of the observations is. reproduced hereunder for ready reference:, '

1

"The argument of the learned counsel for the rcspondcnté that writ to the |
respondent can only be issued, when the government or for that matter the
respondent institution has taken an action in disregard of some law, can't be
endorsed. Tt is by now settled law that the actions of the respondent ‘while
dealing with the people, if are unfair or unreasonable. can be corrected by the

" Constitutional Court on the principles of legitimate expecta'tioﬁs and
promissory estoppel. The doctrine of promissory estoppel and legitimate
expectation are equitable doctrine evolved by the Judges while adjudicating

~ upon the complaint lodged by the aggrieved party against an unfair and
arbitrary action of the government. It falls in sphere of neither contract: nor

* statutory .estoppel. It can be said”that if the government promises Lo any
person and the promise is not inconsistent with the. law of the land and not

' against the public interest, then afterwards the government cannot refuse. to

* abide by its promise and in case the government acts inconsistent with -its -

 promise, then the said action of the government is subject to the judicial

. review by the constitutional Court.” | N "

-

7: The objection of representative of respondents régarding the instant writ
petitions being barred by principle of laches, cannot be taken to the effect to deprive
the petitioners from a right to which they had otherwise been entitled. Petitioners
were-found to have been similarly placed with petitioner in W.P. No. 549-M/2012, =
which have already been allowed by this Court and we were also informed that said
judgment had already been implemented by respondents. When a similarly placed

~ employee would be working 15 Customer Service Executive while petitioners are
allowed to continue their job as Data Entry Operators, they would no doubt gaot
discriminated and deprived from treatment according to law. Learned counsel for
respondents has additionally been relying on one of the conditions given in the
appointment order ‘wherein it has been stated that the terms-of offer have been
strictly confidential and upon acceptance same would form the basis of contract with
NADRA. His assertion in this respect is also considerable that the ‘terms of
appointment being - dictated to ‘be confidential, may have resulted 1o cerlain
apprehensions in the mind of petitioners that taking the matter to a Court of, law

might cause them more harm than benefit. -

8.  Laches has'_b_een relevant in gfant_ ~or refusal ot discretionary or equitable
reliefs and is considered relevant, but it has never been taken as aa absclute bat, i
cases where petitiéners were found entitled to a relief which has already been
granted by Courts ‘.‘bf law to similarly placed other petitioner. A siX member Bench
of Hon'ble Suprerrie Court of Pakistan has held in the case of Saddagat Atr Khan
through LRs and others v. Collector Land Acquisition and others reported as PLD
2010 Supreme Court 878, in this respect ; ST |

"And -wllaf_is fufthér deducible from the Iong line ot judgfnénts, sdme of

50f9 9 26720220 115 7 AN
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, ¥ ¢ which have been quoted above, is that once a judicial determination, be

i a point of fact or of a point of law, has been made and if such a determination

- . covers not only the ones litigating before the Courts but some others also,

then the dictates of justice would command that the benefits accruing from

“such a determination should not be restricted only tc the litigating paiics but

should be extended even to those who had not indulged in litigation unless .

" there were some extra-ordinary un-exceptionable reasons-to the contrary and

that all powers, including the powers inherent in the Courts be invoked -‘fo‘r

.. the purpose. This would not only ensure justice for all but would also have

- the effect of eliminating un-necessary litigation. And respectfully following
these judgments, we endorse the views expressed therein.” '

Further reliance in this respect méy be placed dn judgment in the case of
Umar Baz Khan through L.HRs v. Syed Jehanzeb and others reported as PLD 2015

" Supreme Court 268.- In the case of Hameed Akhtar Niazi v. The Secretary.

7of9

Establishment Division,_Governmént‘ of Pakistan and others reported as 1996 SCMR
1185, Hon'ble Supreme Court of Pakistan had held that "if the Service Tribunal or

Supreme Court of Pakistan decides a point of law relating to terms and conditions of
service of a civil servant, which covers ‘not only the case of civil servant who
litigated, but also of other .‘civil servants, who may have not taken any iegal
proceedings, in such a case, the dictates and rule of good governance demanded that
the benefit of such judgment is extended to other civil servants.” The dictates of just
administration of a public sector corporation would also require. that similar
treatment is extended to petitioners of the .instant petitions and they are given same.
benefit. Further reliance in this respect may be placed on judgment of Hon'ble
Supreme Court of Pakistan in the case of Government of Punjab, through Secretary
Education, Civil Secretariat, Lahore and others v.. Sameena Parveen and. others
reported as 2009 SCMR 1. The bar of laches, in such circumstance, ‘may
conveniently be ignored by a constitutional Court. : '

9. The other objection of respondents regarding the fact that the instant

constitutional petitions have not been maintainable due to the reason that service
rules of the petitioners have not yet been clothed ‘with the, attire of statutory rules. It
is sufficient to say that grievances of the petitioners have been arising from unfair

treatment meted to them at the time of their appointments. Their grievance has'not
arisen when the rules of NADRA authorities had become applicable to them. In

other words, they have not been agitating ‘any of the grievance of violation of un-

statiitory rules of NADRA. Appointments were made by NADRA authorities under
the powers vested in it by section 35 of the National Database and Registration
Authority Ordinance, 2000 (hereinafter referred to as "the Ordinance™. NADRA has
been established under section 3 of the: Ordinance. Subsections (1), (2) and"(3) of
section 3 are relevant in this respect, which are reproduced herewnder for ':’jl;.\,‘;.

reference; o ' ‘ .
(1) As soon as may be, but not later than thirty days after the cov.nmence{ne:iy:
of this Ordinance, the Federal Government shall, by notification in the
Official Gazette, establish an Authority to be known as the National Database

9/26/2022. 11:37 AM -
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¥ and Registration Authority for carrying out the purposes of this Ordinance{ >

Y o | . -
2 (2) The Authority shall be a body corporate, with power to acquire, hold and

* dispose of property, having perpetual succession and a common seal and |
shall by that name sue and be sued. ‘ : o

(3) The Authority 'shall consist of a Chairman, also to be called the Registrar
General of Pakistan, and [not-less than] five members to be appointed by the
- Federal Government.. - ' - S

The purpose, objects, functions and powers of the authority have been given i
detailed in section 5 of ‘the Ordinance which leaves no doubt that it had been -
performing governmental functions. Reproduction of subsections (1), (2)-and (3) of
section 5 would also be beneficial for the. present diseourse, which are accordingly
reproduced hereunder; B . ' - 3

(1) The purpose and objects of the Authority 'shalilf be to formulate :—i—_hd
- implement policies and plans for; ‘ g .

(a) the development and establishment of an improved and modernized

* system of registration in the country through appropriate means including -
technologically advanced, effective and efficient means like COMPULETiZation.
automation, creation of databases, data warehousing, networking. interfacing
of databases and related facilities and services; ' :

(b) the broadening of the registration base to bring within its ‘pur{/iew all
persons and things, wherever and whatever they may be, to the extent and 1n
the manner laid down in this Ordinance; and - ‘ | R

-

(c) the establishment and maintenance of multi-purpose databascs, data
warehousing, networking, interfacing of databases and related facilities and

services.

(2) The purposes of developing, es.tablishing or maintaining a registration or -
database syétéi}l'may' ‘nclude facilitation of identification, planning, or any
other purpose permitted by law. : ‘ . | S

(3) The Authority may take such measures and exercise sush powers and
perform such functions 'as it considers necessary for carrying out. the.
purposes of this Ordinance. ' ' - '

. The above reproduced section clearly shows that NADRA has been
performing governmental functions, directly under the authority ol the Feueral

Government which is also evident from section 3 of the Ordinance and thus there

has been no doubt that NADRA has been amenable to the constitutional jurisdiction
of this Court. The question that writ petition of an employee in respect of violation
of non-statutory rules of NADRA, is.not maintainable is a diffurent Guivstiul
altogether. If grievance of an employee arose - out of any adverse order passed
against him during his service, under-the un-statutory rules, a writ petition betore 4

High Court would no doubt be non-maintainable according te ratios of judgmerts ir
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_the ‘case of "Chairman NADRA Islamabad through Chairman and ancther v
Muhammad Ali Shah and others" reported as 2017.SCMR 1979 as well as in the -
case of "Maj. (Retd.) Syed Muhammad Tanveer Abbas and another v. Federation of
Pakistan through Secretary, Ministry of Interior and another" reported as 2019
SCMR 984, but as stated earlier grievances of the petitioners have not been arising -
out of violation of the un-statutory rules but their very appointments in NADRA.
Any ‘assailed action of NADRA authorities at the timc of appointments wouid 11u
" doubt be amenable to constitutional jurisdiction of this Court, for.the reason that
'NADRA has itself been amenable to constitutional jurisdictibn of this Court. In the

case.of "Pakistan Telecommunication Co. Ltd. Through Chairman v. lqbal Nasir"
reported as "PLD 2011 Supreme Court 132", Hon'ble Supreme Court of Pakistan hay
expressly held that PTCL had been amenable to writ jurisdiction of the High Court
but writ petition of an employee arising out of violation of non-statutory rules would
not be maintainable. The distinction between the two questions is necessary for the
purpose of instant adjudication. Since grievances of the petitioners™in the instant.
constitutional petitions have not been arising out of violation of any service rules of
NADRA, but has been arising out of their first appointment in NADRA, facts of -
these' cases would therefore be distinguishable from facts of cases of the private
partiés in'the judgments reported as 2017 SCMR 1979 and 2019 SCMR 984.

10. In light of what has been discussed above, we allow the instant writ petitions
and direct the respondents to treat petitioners of these connected matters similar to
petitioner of W.P. No. 549-M of 2012. All the petitioners shiail be appouited to the
posts-Call Centre/Customer Service Executive with effect from the date from which
said petitioner has been ordered to be given the post of Customer Service Executive.
They shall squarely_"“ be placed equal to him in all respects and shall not be
discriminated in any Tanner. ' o ' g

ME/TOP | o - 7 pedtion
allowed. . g . . S : L

EA Vo
\ .
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[Supreme Court of EalﬁStan]

Pres'e_'*git: Gulzar A!imed, C.J., Mazhar Alam ‘Khan Miankhel and Sayyed
Mazahar Ali Akbar Naqvi, JJ ' o ; A

QUETTA DEVELOPMENT AUTHORITY through Director General-—-
Appellants . =~ - . " |

Versus

ABDUL BASIT and others ---Respondents o

Civil, Appeal No. 1562/2020, C.M.A. No. 259-Q/2020 i C.A. No. 156272020 aid
C.A. No. 1563/2020, CM.A. No. 260-Q/2020 in C.A. No. 1563/2020, C.A. No.-
U564/2020, C.M.A. No. 262-Q/2020, C:A. No. 1565/2020 and C.M.A. No. 264-

Q/2020 in C.A. No. 1565/2020, decided-on 31st May, 2021. .

(On appeal from the judgment dated 16.9.2020 passed by the High Coutt of
Balochistan, Quetta in C.P. N0.970/2015, C.P. No.1011/2015. C.Ps. Nos. 12582013
1257/2018) o '. S ' U

(a) Civil service-—-

----Cjvil Procedure Code (V of 1908), S. 11---Appointment orders, restoration of---
Res-judicata, principle of¥—-Applicability——-Appellam - Authority/employer  (‘the
Authority") in the present round of litigation, had once again raised-the same roints
of facts and the law graised in an earlier round of litigation involving other similarly
plaq"?fd employees regarding nature of appointments and then dismissal from service .
of the respondent4émployees4-—Earlier part of the litigation had come to an end and
had #ttained finality between the parties---Questions in the earlier round of litigation .
once decided by the competent Court of law, could not be re-agitated again by the
Authgrity-4-Such aspect/isstie would act as res judicata against. tiie  Audiority
pfeclilding it to question the order of appointments of respondents and then their
disiissals---Pros andicons of the'-appoint'men‘ts and the dismissal orders of similarly
placed employees. were thoroughly considered Dy the High Court and then upheld by
the,Supr'eme Court in the earlier round of litigation: thev had attained ﬁnz-alirf.'. andd
were not open to any further dilation and consideration—--:Appeals were dismissed.

(b) Constitution of Pakistan---

AF PRl l T

—-Art. 25-+Civil service---Appointment orders. restaration
restoration of appointments orders granted to similarly and equally. pl
employees---Present employees/respondents were appoinied on the same terms and
conditions of service as that of similarly placed employees (‘earlier litigants’) Wi
had been given relief of restoration of their appointment orders by declaring the
orders of their withdrawal/cancellation as null and void---Present respondents were
hired and fired together in the same manner as earlicr litigants and were stauding o
the:same pedestal:as them---Both sets of appointees could not be separated from

aced

R
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éach other with regard to their appointments and dismissal---Only: differé'nﬁc‘s
* between the two sets was that the earlier group/earlier litigants litigated for their
rights-and second group, 1.e. the ~presevnt" respondents, -did not go into litigation
earlier and through present litigation sought the relief already. given to the {Trst
group who litigated---To claim such a relief was the fundamental right of
respondents and the Constitution extended protection to such right and as such they
could not be treated differently; this was the mandate of Art. of 25 of the
Constitution---Respondents being equally and similarly placed as the carlior
litigants, they becorgé entitled to the same relief which was extended to them---
Appeals were dismissed. | o '

 Hameed Akhtar Niazi v. Secretary, Establishment Division 1996 SCMR -~ -
1185: Tara Chand 'v. Karachi Water and Sewerage Board 2005 SCMR 499,
Government of Punjab v. Sameena Parveen 2009 SCMR 1 and Secretarv.
Government of Punjab, Finance. Department and 269 others v. M. Ismail Tayer and
269 others 2014 SCMR 1336 ref. '

(c) Constitution of Pakistan--- - =

—---Art 199---Constitutional petition before the High Court---Laches, principle of---
Scope---Rule of laches was applied in accordance with facts and circumstances of.
each case, and it could not be made a rule of'unive'rsal application. :

. Syed Ayaz Z_-ahbor, Advocate Supreme Court for Appellant (Via Video Lmk
Quetta) (in all cases). S I o - |

" Gul Hassan Tareen, Advocate Supreme Court (Via Video Link, Quetta) and -
Syed Rifaqat Hussain Shah, Advocate-on-Record fér Respondents (n C.As. NOs.
1562-1563/2020). - - - AT L -

" Nemo for Respondents (in C.As. Nos. 1564-1565/2020):

. Date of hearing: 31st May, 2021. |
JUDGMENT P

MAZHAR ALAM KHAN MIANKHEL; J.---The Queita Development
Authority (‘QDA") duly advertised different posts in various pay scales. After
completing all the codal formalities under 'Quetta Development Authority
Employees (Service) Regulations 2010, (‘Regulations’), Departmental Selection
Committee recommended the names. of successful. Applicants/candideres fior
appointment to different posts. The Director General ('DG"),.QDA in exercise of
powers conferred upon him under 'Quetta Development Authority Ordinance, 1978,
('The Ordinance’), vide its order dated 8th January, 2013 issued their appoinument .
orders and resultantly almost all such appointees submitted their joining reports foy
their respective posts. But just after few days of such exercise, their appointments
were withdrawn/ cancelled by the DG, QDA, (‘the appointing authority'), vide its
two different orders dated 24th January, 2013 and 12th February, 2013. For ready

reference both the orders are reproduced hereinbelow respectively:-’ -

i .
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¢ "QUETTA DEVELQPMENT AUTHORITY R . W
:Da%éd Q'uetfa the 24:,Ja,nuary' 2013 . ‘ . -
ORDER |

, No.1-16/78(135) Admn: 1860-66/.-In" view of weak financial -position of
" QDA, decreasing of interest rates on Term Deposits of QDA by commercial
- banks and‘non-receipt of grant-in-aid, the  recruitment. orders of staft issued
* vide this office order No.1-16/78(135) Admn: 1574 to 1732 dated- 8th

January 2013 and No.1-16/78(135) Admn: 1733 to 1855 dated Oth Tanuary
2013 are hereby withdrawn/cancelled. L B

©osd- |
~ DIRECTOR GENERAL -
~ Quetta Development Athhofity'f o

. . ORDER - dated-12.2.2013:

© "No.1-16/78(135) Admn:525-30). In view of weak financial pos-ition_ of
" QDA, decreasing interest rates on Term Deposits of QDA by commercial

! banks and non-receipt of grant-in-aid, the recruitment orders of staff issued

" vide this office order No.1-16/78(135)Admn: 1553-60 dated Sth January
*. 2013, office order No.1-16/78(135) Admn: 1561-67 dated 8th January 2013
and No.1-16/78(135). Admn: 1567-74 dated 8th January 2013 are hereby
withdrawn/cancelled". . | o |

2. The said orders were questioned before The High Court of Balochistan,
Quetta (‘The High - Court). The High Court vide its detailed and elaborate
consolidated judgment dated. 12th January, 2015 rendered in different Writ Petitions,
filed by some of the affectees, set aside. the above noted withdrawal/cancellation
orders by allowing their Writ Petitions, and declared the said orders to be null and
void having no legal effect and their appointment orders were restored. This Court
vide its judgment dated 18th September, 2015 passed in Civil Petition No.167/2015,
etc dismissed the Civil Petitions and refused to grant the leave.to appeal by
upholding the judgment of The High Court dated 12th January, 2015. The said order
was complied with.and acted upon to the extent. of the Petitioners of the Writ
Petitions. R I o - ‘

."Fﬁ‘f“”‘f‘c . /_\_\:c d‘;L,.,

o The pi'_esent- Respondents. - being the remaining :
withdrawal/canceflétion orders (noted above) regarding: their. appointments,
submitted their applications for reinstatement in the light of judgnicnts rendered by
The High Court and The Supreme Court noted above. but the present Afvpellém-D'G.
QDA, turned down their request. They being aggrieved and having no other remedy,
approached The High Court with their respective Constitutional Petitions . which

were allowed vide the impugned' judgment dated 16th September, 2020 and the

30f5 . ; : o ' _ ‘ X 19/26/2022.11:38 AM
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Respondents, herein, were ordered to, be reinstated to their respective posts in the
ligit of recommendations of the Departmental Selection Committee and their
respective appointment orders. The DG, QDA, leeling agprieved, approached this™
Court - with leave of this Court dated 23rd December, 2020, | - '

3 Learned counsel for the parties were heard and record of the case perused.
The main contention of the learned counsel for the. Appellant was that ‘the
Constitution Petitions before The High Court filed by the Respondents were hit by
the principle of laches as many of the same were ‘filed by the Respondents aner
about two years and ten months. Besides the above, his next stance was that the
Respondents were project employees and as per terms and conditions of their
appointment orders, their services were liable to termination without assigning any
reasons. Whereas the learned counsel for the Respondents, simply sought for tue
alike treatment to the Respondents as was meted out to the similarly placed
employees of QDA who were appointed with the Respondents ‘vide the same
appointment orders dated 8th January, 2013 on similar torms anc conditions ol
service, as per mandate of Article 25 of the Constitution of the Islamic Republic-of -
Pakistan, 1973 (‘The Constitution'). He further argued that principl,e‘.bf laches in
such . circumstances, looses its force. He went on 10 maintain that orders. of
withdrawal/cancellation of appointment otders had earlier been struck down qua the
litigating affectees in earlier round of litigation and the same has at{ained {inalily;
validity of which now cannot be considered/challenged in the present set of Writ
Petitions. | a o L )

4. Perusal of the record would reveal that process and procedure of appointment
of the present Respondents and the Petitioners of earlier Writ Petitions. as noted
above, had never been a question under dispute. It was the subsequent two orders of

withdrawal/cancellation of the appointments made by the DG, QDA as reprodile

above. The legality/validity of the said two orders was elaborately discussed and
considered by The High Court - in its earlier consolidated judgment dated '12th '_
January, 2015 and the same was upheld by this court vide its judgment dated 18ih-
September, 2015. Thé present Appellant hafl contestéd the earlier round of litigaticn..
and was fully aware:of the entire: episode in the Courts. The. Appellant, (the same
authority/person) in the present round of litigation,-has bnce again raised the same
poitits of faets and the law regarding nature of appointments and then dismissal frem
service of the Respondents and the learned counsel for the Appellant, even -argued -
the ‘$ame points today in the Court. The earlier part of the litigation has come t0 an
end ‘and has attained finality between the parties. That, questions once Jecided by
the ‘competent Court of law, cannot be re-agitated again by the Appellant. T his
aspect/issue will act as res judicata against him precluding him to.question the order

of appointments and then dismissals. The pros and cons of the appointments 2ad e
dismissal orders of the Petitioners in earlier round 'of litigation, were thoroughly
considered by The High Court and then upheld by this Court. These have attained
ﬁngility, not open tc any further dilation and consideration. - ' '

The pr.esent.,réund of litigation has been narrowed dowi ouly W lhe questiol
of entitlement of the Respondents’as per the mandate of Article 25 of the

4 0of 5 9/26/2_02‘2, 11:38 AM
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Constitution. Whether they can be extended the same_relief/benefit as was ex3 g

to "thei. similarly placed colleagues through the intervention of the Court in an
earlier‘round of litigation. We in the peculiar circumstances of the case, legally can
only look into this aspect of the case. It's a matter of record that present Respondents

‘were appointed on the same terms and conditions of service as that of the Petitioners

of earlier Writ Petitions who have been given relief by the Court by restoring their-
orders of appointment and declaring the orders of withdrawal/cancellation as nuli
and void, having no legal effect. The present Respondents were hired and fired
together in the same manner as Petitioners of earlier Writ Petitions and are standing
on the same pedestal as the. earlier -one. Both the sets of appointees cannot be
separated from each other with regard to their appointments and dismissal. The only
difference between the two sets is that the earlier group 18 the one who litigated for
their rights and second group, the present Respondents, did not go'.to litigation
earlier and through instant litigation has sought the relief already given to the first
group who litigated. To claim such a relief is their fundamental right and the
Constitution extends protection to their such right and as such they cannot be weated
differently. The scale of justice has to be balanced on the same pattern. This is i22
mandate of Article of 25 of the Constitution. The law of the land in this regard has
become well established. References in this regard cun be madc lo the cases OI
Hameed Akhtar Niazi v. Secretary, Establishment Division (1996 SCMR 1185). Tara
Chand v. Karachi Water and Sewerage Board (2005 SCMR 499), ‘Government of

.Punjab v. Sameena Parveen (2009 SCMR 1) and Secretary, Government of Punjab,
.Finance Department and 269 others v. M. Ismail Tayer and 269 others (2014 SCWMR

1336). When we hold that the Respondents being equally, and similarly placed as the
Petitioners of earlier’ Writ Petitions, then they become entitled to the same" relief
which was extended to them. | - -

- 5.+ Inview of the law laid down by this Court (noted above), we cannot non-suit .
the Respondents and allow the laches to be 2 stumbling hlock in-the way of
dispensation of justice. This ivill amount to a refusal of a fundamental right accrued
in their favour aftey'earlier decisions of The High Court and this Court. I'he rule of
laches is applied in accordance with facts and circumstances of each casc. lLCamivt
be made a rule of universal application. The question of laches, in the circumstances
loosés its force. The earlier judgment of The High Court was upheld by this Court
and has attained finality.-So, The High Court has very aptly dealt with the matter in
favour of present Réspondents in the present round of litigation.- o

6.. We in the ‘circumsta_nces find no merit; hence these appeals are dismissad
witlg;"no order as to costs. All the CMAs are also disposed of accordingly. |
MWA/Q-3/5C N |
dismissed.
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