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13" June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B. q

(Kalim Arshad Khan)
Chairman

23" June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for

reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B.

(Kalim Arshad Khan)
Chairman

16.08.2022 - Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
come up for reply/comments as well as preliminary hearing on
13.10.2022 before S.B.

(Mian Muhammad)
Member (E)
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The appeal presented today by Me, Mir Zaman Safi Advacate may
be entered in the Institution Repister and put up to the Worthy Chairman for

proper order please.

rl

REGISTRAR

This case is entrusted to Single Bench at Peshawar for preliminary |

hearing to be put there on ) S.—Sl ) 2 Notices be issued to appeliant

and his counsel for the date fixed.,

CHAIRMAN

Learned counsel for the appellant present and
requested for adjournment to further preparec the brief.
Adjourned. To come up for preliminary hearing on
10.06.2022 before S.B.

*
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(Mian Muhammad)
Member (E)
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Case Title: M Mm
LS.# Contents ' Yes | No
1 This appeal has beer plesented by: M e 50% v
' 2 Whether Counsel / Appellant / Responden* / Deponent have 51gned the | e
) requisite documents?, .
3. Whether Appeal is within time? : : v
4, ‘Whether the enactment under which the appea] is filed mentloned? v
5. ‘Whether the enactment under which the appeal is ﬂled 18 correct‘7 ' v
6. | Whether affidavit is appended? - v
7. Whether affidavit is duly attested by competent oath commissioner? - | v
) 8. | Whether appeal/annexures are properly paged? v
’ 9 Whether certificate regarding filing: any earlier appeal on thP v
' subject, furnislkied? :
10. Whether annexures are le grble;? K
11. | Whether annexures are attested? K |
12, Whether copies of annexures are readable/clear? - v
13. | Whether copy of appeal is delivered to A.G/D.A.G? v
1 Whether Power of Attorney of the Counsei engaged is attested and e
~_ | signed by petitioner/appellant/respondents? -
15. | Whether numbers of referred cases given are correct? . il
16. | Whether appeal contains cuttings/overwriting? - T
17. | Whether list of books has been provided at the end of the appealV e
18. Whether case relate to this Court? _ |
19. Whether requisite number of spare copies attached? v
20. | Whether complete spare copy is filed in- separate file cover? v
21. | Whether addresses of partizs given are complete‘7 o
" 22. | Whether index filed? v el
b 23. | Whether index is correct? - _ T
24. | Whether Security arid Process Fee deposited? on "
‘Whether in-view of Khiyber Pakhtunkhwa Service Tribunal Rules 1974
25. Rule 11, notice along with copy of appeal and annexures has been sent
to respondents? on .
%6, ‘| Whether copies of comments/reply/reJomder subm1tted’7 on
7 Whetner coples of comments/leply/leJ01ndel p10v1ded to’ oppos1te S
L~ |party?on . <

It is certified that formaliﬁes/documeﬁtation as required in the above table have been fulfilled,
N, s Col A

Name ) M/ ;/ 2m7 1A )ﬁv w-' g /.

Signature; - M - JM -

Dated: . 25( Q 2022~
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MIR ZAMAN SAFI
ADVOCATE
Office: Room No. 6-E, 5" Floor,
Rahim Medical Centre, Hashtnagri,

Peshawar.
Cell: 0333-9991564
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' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR
£7% L
APPEAL NO. /2022 - |
LIS ;\",.EQL—
Mr. Maslahuddin, Junior Clerk (BPS-11), 1 /2022

Govt: Deaf & Dumb Children School, Dargai, Malakand.

1-

2-
3-

4-
5.

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

VERSUS

The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

The Accountant General, Khyber Pakhtunkhwa, Peshawar.

The Director of Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER: .
’ hzdtq_y—ﬂayl"hat on acceptance of this appeal the respondents may kindly be

directed to grant/allow professional allowance to the appellant in light

ngis't/rtgrof the judgment of Apex Court and Notification dated 25.11.2019 from

iskas

the date of devolution under the 18" Constitutional Amendment to the
Provincial Government i.e. w.e.f January, 2012. Any other remedy
which this august Tribunal deems fit that may also be awarded in favor
of the appellant.

R/SHEWETH:

ON FACTS:

1-

That the appellant.is serving in the respondent Department as Junior
Clerk (BPS-11) quite efficiently and up to the entire satisfaction of his
SUperiors.

That the Institutions of Special Education were working under the control
-of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa
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Province before the commencement of 18™ Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as

ANNEXUIC . eeeeececsesescosassssoscsssssnnses Meeeescsecscnsncnssssesessesseacscenne A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed”’. Copies of the judgment, compliance
letters are attached as anNNEXUIE..eveurveerieiveeeiiereaneenecaancnnnn C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are’attached as annexure.....coeeeveenernneene. eeseennsesntenatattinntitentans E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure......e.eeeveereeenenennnee F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet



for appropriate order. That the provincial Cabinet approved Health
~ Allowance to the devolved employees of the Special Education

Institutions on 28.10.2019. Copies of the summary alongwith decision of

the Cabinet are attached as anNEXUIe..oueeeerereneeiaerenercnncnenes G & H.

That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18™ Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as anNEXUr€....c.eeverererresrerenneeecisesccenaannes 1.

That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ATITIEX UL e eeeosrsscsssnssoasansesssstsssssssssnnsessssssssosnsanssnnnsessosssass J.

10- That appellant feeling aggrieved and having no other remedy but to file

the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance

B-

C-

D-

E-

to the appellant is against the law, facts, norms of natural justice and
materials on the record.

That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act

of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.
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G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department. '

I- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for.
APPELLANT
MASLAHUDDIN
THROUGH: 1 |#”
MIR ZA SAFI
ADVOCATE
CERTIFICATE:
It is certified that no other earlier appeal was filed between the parties.
/,
- DEPONENT
LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NEED



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. /2022

MASLAHUDDIN VS SPECIAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

A

MIR ZAMAN SAFI,
Advocate

High Court, Peshawar
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‘ SYED RAI‘IQUI' HU?&AIN SHAH, MFMBI' R:-

_pay and 'xllow.mcc.\. in 131’3 scheme, Hc.x'lh allowance lad bt‘v.u paid (¢

/ur/( et .\/u { / . ]
ln lh(.‘ l ulu Jl bux ice Tribunal, Isl.lm.xb.x(l

/\pp(.flls Na. <(r€ (0 573: 757 ta 793, 8‘)4 o 91 h 918 A, 91‘) o
‘)4 3.998 101045, 1108 1o I'L79, 1224 to 1243, 1'76'5 to. 1325 2327
o 2.:50. 235210-23688&2368-A,°2369 16 2443, 2446 1o 7484 &
‘ 487 o -’501, ¢.DOb lO ?DZO(R)CS/ZO 16 witli M.Ps,

Nusm( l.xhn 'md ()thlx -

\’u \n\

Sccrc('n) C’mx( il Admuusu ation & 1)4.\'

t.lo,,uu,u( Division,
Scer u.uy. Finance: l)wmmx and AGPR, Islamabad,
" Date of Institution - 04.04.2016. cte.’

. Datc of hicaring '17.07.2017
Datc of Judgment : 18 07 2017 .
’ '
Before: . Sycd Rafique Hussain Sh.\h, and
Sycd Muhamm’xd H'umd Members;
Present: . ;Mr Mulwmmad Anw.xr Mu;,hal Advocalc for; the'
: app(.ll.mls ¥ :

' Syed /.'.xl-c—Ilu.,n:un Ka/ml, Assnst:mt

General for the respondents with M/s Arshad Ans um,

Assistant Director,. CA & DD Naveed Akhter, § m.“uou 2

" Officer,  Finance Division, Azhar Nadeem . Ajvan,

Assistant Accm.nu Officer :md Mulmmnmd Ic#bar
Senior Auditor, AC:l’x\ as’ D R. '

dupement L T

we shall decide thc abovc mlcd appeals.

appeals arc that the Prime’ Mxmstcr of Pukistan applovcd payment of Hcallh
Allowancc to lhc msutulxons provxdmg Health Scrvxcc:; in the year Ol?

and thc I‘mancc Dlwsnon issucd notification' No, 2(13)R-2/20l 1777 «
06.02. 2012 for grant of Health Allow-mcc cqual to onclbnsxc pay

running salary to lhc hcalll\ personnc in the cmploymcnl of Fe
Government i in BPRS Schcnu. w.ef. 01 01,2012 in g ddmon lo the exis

conlcmpomru.s oflhc nppcllams inather Govcmmuu IIospuals mclu.hng
PIMS, l'éd».r'xl Govt. Pul)clmu. CDA, 1CT, Pakistan Railw: \ys and Fec

Govcmmcnl Scrvxcu llospu.ul l\l.mnbnd cle. but it was rlts.c.onunm.

r":\r' h\{' o2 ."\ k8 -
]

e A

. I'-cm.rul. -.-.-" izungi
S 133 v...::\c'

in

ting -

i llu._'.

L!‘.}l :'. )
l!

d o

the present appcll.\ms vudc nmpugnw ou.h,rs dmc.d 08.08.20 114 21,03, .:Ol'.p .

Altomey

Vith this ; Jucll,nu.nl s

The. fu.ls ;;xvmg rise lo lhc pn.sc.n("

P
e

A

e




Cland:2s 32016, The
. Dl\thl\ (( ALDD) vide

te 24 pu\nnml of Duu.lnl.l(c

CARDD il v.mpioy
“vide l\:l'c‘v' dated 13, D’) 2013 allow
of 16 mbl:ullmns ol l)(‘ml. and

.funcuons and lhc scnu.cs Iu_mﬂ

) AGI‘I\ vide letter daicd 08:08.20]

" No. 378472014, 3 IRS2014 ang vl()()?/"ul

the following inanncr: -

S R

.St.uu.u\ Capital Ac'ln'limslr I(mn ‘\ l)wc.lopmcnl

2 .\llnwc.d l- l(...lllh Allowance
(“ulu.ll ul .\pn_u.l !
lhu I\CPI\ lsl.nmabad started p.xym &hc s'ud Allow;

" l)lu' hl (I'

fevie: d.uul f)() 08.20]2

.mcc o these personnel
W lunumu\'
ces ol l‘JGbE Mmlcd agit

willy clleer lmm 1.6 "lll" m.uun ul \L.L.n,lnr\'
aung the nmucr \vuh him who

ul lh..ll(h /\Hmv.xm.v to all the t.mploycc

allicd’ cducation cuum cle, in vu.w of

rcnduul by (hcm in prnvulmg Healy
Scnxccs o the dxsablcd

and the AGPR accorduwlv started p.l)uw the .s.ud .\Ilmv..nu, lo them, “The -

4 mloum.d lhc Dm.c(ox Gcnuml DGSE

ad.not prov:dul hudL el
2015 for thc said Allow;

that l‘mancz. Dwmon h

ance, hcnu.. the p
:slo;)pcd by submitung the computcl ch
Bubscqucmly the Financs Divi
but the CA&DD parkcd the budgel.and later on

other organization, Dcuu_- aggrieved ol stopp

.\ymcnl of said Allowancc be
angces through conier ned DDQs,
ision .lllov..llcd b\ul[,
nllocatcd the V\mc to som‘c

ge, of the said Allowanece \'ldd

2 86540 573(10(':.&1201(.,- e, with by,

.\hlcu(iun (l)CSL:) and

A for lhc :nul Allowancu )

and specind chiildren with: LﬂLCl from 01.01.2012"

.lllm..umn for the yc..u‘ 2014a

\
Y

‘h.ucr datcd 08.08 2014 ‘the a(‘lu:lcd

L_mployu.\ filed  Writ l’ctlhcn

4 which were (ll\pu\ul ol’ by the

Ilon® ble Islamabad Hu.h (..nurl lbl-lllldb.ld vide order d.uc..d 17.09.2015 i

X X XK
“4.  In the l:"h( of the above,
along,wl(h the connecled pelitions’ are converted into
representations deemed to be nending belore the learned
Secretary CADD. The lcarned Scuclary CADD shall
* . 777 afford an opportunity  of - hearing o - an authorized
S representative of the pcmmncm and, thercafter pass a

speaking order. It is expected that the .St.c.rcl.:r)' shall,
inter alia, take into considcration: :

XXX
the ms(.uu petition

a) -the affidavit dated 26.3. "0!5 filed- b) lhc. St.uc(d

vy
Finice, during the procecdings before this Court

‘ 6) the acl that in some. cases the Health Allownncc
o was paid to the empioyces hy ihe AGPR pirsuant
et appraval given by th CADD: !

cj '.'h"“uqu\.sl nunle by and un behalf bl"ll\'c.
petitioners that in the circumstances recovery of

. the Health  Allowance would c.m\c immense
'hn.d ship: - and T

) d) Thc fact that the pcmmncrs are. employces of-
wi vy different (I'.. Mrments and entites | wder the

o r,-..,.r?\\f'\ t"} Here l L , . v
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.2 : ln lh\s backdrop, the appellants ﬁh.d llu. mst.ml uppc'\h with

- Constxtuuon of the Islamic chubhc of Pakistan, 1973 and covcxcd mdcr

3 ,',5('.5, 1o STICRICSI2016, cie, with M.I's,

_ administrative umlml ol CADD and, \hux.lm\.. the.

- ' entitlemient “ar Celigibility  shadl be wken  into
. ) s consideration i the  light

. ol status of  eheh
nl\.p.lﬂmuﬂ or \.nlu) ’-up'u'alt.l)'

o 8o e order tol mcet (lu. cods of justice, it would be

- apvroprmic that u.covcry of the Health Allowance alrcady

B paid to the. cmpIO) ¢es is recovered after a speaking order has
“o.. .  been passed by the lc-\rncd Séerctary. It is expected that thic

Scerctary CADD sh'xll pass a spc..kag order prcfcrablv wuhm .
* 90-days." oL '

: . y :
NSXOOT. D ENRX NNN

llu. bu.u.lul) ( A‘\l)l) alter puunmy_. llu u.um' uml mlmum[_. the

oppouuuly ol lu,.um;_' o the .xmllmxn,d lcpxcxcnlnuvcs ol the

petitioncrs . (now appellants). an - 14.03.2016 pusm..d the order dntul

21.03 2016 '\nd dcclarul the (,A&.DD'b lcll«.r duu,d 13.03 2016

allowmg Health /\llo\v.mu. o the DGSL uuployu,., unl.\wful against
the rules, voxd ab initio .md dirccted the AGX’R to’ recover tlu. said

Allow:mcc from their salarics in casy msiallmcms

the followmg pr'\vcr. : ‘ B

“Itis, lhcrcfon,, most respectfully praycd Lh'u the:
appellant being. cntitled to Health  Allowance being | .
covered under catcgory of HMealth Personncl, the said |\
“order’ dated 21.03.2016- by respondent’ No.l  may
theretore, be set aside and it be declarcd that the uction
of rt..puudcm No.) inwithdrawing the said allowangs’
and rccovery thereof from the salarics of appcliants, -is
malafide, illegal, vxohlm. of principles. of locus|
pocnitentiac, unfair, unjust, unrcasonable, arbitrary.
fanciful and capricious and that arc cnmlud lo receive
~the same, from the -date it has been. wnlhdr.\wn and
stopped lrom p.xymcul

3. _ The lc.xmgd'x.ounsv.l ror lhé appcllumé arguéd ;gha

appcllanls bcmg Federal govcrmm.m S\.rvams under  Article -

Scction 2 (b) of wal Scrvants Act, 1973 were cntitled to all pa

~ allowanecs pn.s\.nbu.l by Federal Government lor its unploycu». g 1rl.hcr-,-
: slalcd that financial dircelive cammmd in Mmmry of Finance OﬁM-’;
" No 2(13)R-2P01\ dated 06.02.2012 -was’ unambxguous and glearly -

shpuhtud '\dnuasﬂnhly ol Health "Allowance. to .\H health pu’\on \cl'{ in:

(.

: cmplovmcnl ol Federal Gov&.rnmuu in BPS Scheme but dcspllc th
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AGPR inits parawm. commcnls submitted that the identical cascs- uucd Dr.

Fark.h F. Lodhi, cte- vs Sccrctary Finance were still pcndmb bc.l‘orc thc
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that *healu | personnel® meant o pcrsons who held a post in any msututc or S
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-The appcllants arc ncxlhcr deput

organization. dchvcnm_, scrvices
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s or who was paid t‘rom contmgcnc:cs
nuoms(s lrom any Provmcc or other - | -
_ authomy nor havc ‘been: cngagcd on. contract ,or on work charg;.d basis, .
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) it wWas duty
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© stand,
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" U3 1 STIIOUSLLUT O, cte. with i Ps.
s U.\.lO.'.‘Ol) and ,14.12.201(» wherein the controversy

relating to Mealth
Allowance has already been resolved. When conﬁonu.d wxlh the said lact,

the respondents hn\c failed 10 (lcn\ the tact, As suc.h the .xclmn ol the

respondents appears 10 he mwn,:sluu in the light of the .\luwmcnllonud

judgments on account of ;\mclw 23 ol the Constitution whxch guarantccs - ' %

cqual rights wnd equal protec tion of law for cvery cnu.(.n To cnsute - N
umfommy rule of consistency must be dpphcd whilc consxdumg thc. casc .

ot the upln.llnnlf st the Fhoua " hilge Apes ( ot vidae i |l|¢l:'|l|\' rl Iy the

casc reported as 1996 SCMR 1185 has alrcady held that »

povernance dumandy

rule of bood
thai the b»n\.ﬁ.s ol the suid decision be ..).u.ndg.gl lo -

other civil servants alsa, who i m.ly not’be partics o the litigation, msu..ld ofl - .

compelling them to approach lhc. 'lubpn.xl or any other legal f‘orumxl I-lcpc«., ' . N
‘. ~ the claim of the appellants is rcq.nrcd to be decided on the same dnalogy/ . ;

principle as framed in the cascs of Dr l" arrukh Fiaz Lodlu and otheﬂs by the - , IR 1V iy

Tribunal vide nsjudgmcm datcd 05 1() 2015, 11 Ol 2016 and 14, 12 Olp - !

.
:', S. I‘orcgomg in view and lollowmg thc rule of consxstchcy. thc = .

impugned orders cl.uul 21.03.2016 and 25.03 201(» are

L4

.
STE

set .mdc );vuh : o O
direction 'to the respondents {0 continue the Health Allowarice | .xlrt.ndy N

grimted o the appetiams .smu. 2012, and to refund all dt.dm.uon ll\ald*, in | U (O

_ . \.omph.mu. with the un]mbucd ordurs within u periad ol une nmq(h lrom ‘ s

the date the \npv ol this J\ulrluun I8 re

veivaad i their ollice, Since l)l(‘ muin . ' o

.l])pC:Il; h-l\'L‘ been aceepled, ivisc. Petitions are '-l.\o sccepled, ‘ : ] L
. v. Judzivient 1o apply sl the Giled :nppcul.\' matilis mutandis, - iy
ol . . :

! 10. “There shall be no ord,cr as 1o costs,

- . 1L . Partics'shall be informed- accordmgly

. 'l
- L LA 4 R R

- - nu:ymnn\ . MEMBER !
. ISLAMABAD T I
| 18.07.2017
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others by the Tribunal vide its judgment dated 0‘5.10‘,‘201‘5l 111.01.2016 and

05.10.2015 and 14.12.2016 wherein thé-'controvérsy I léting to vHealth

- Allowance has already been resolved. When confronted 1 ith the said fact,

the respondents have failed to deny the fact. As such, 3:},ﬁe action of the
respondents appears to be inconsistent in the light of th I‘Taforementioncd
Judgments on account of Article 25. of the Constitution which guarantees
equal rights and equal protection of law for every’ ci%i'zen. To ensure
uniformity, rule of consistency must be applied while consi¢ ering the case of
the appellants. Since the Hon’ble Apex Court vide its judil‘i{nent in the case
reported as 1996 SCMR ‘1185 'has . already held Ithaﬁ “rule of good
governance demands that the benefits of the ‘said decisic?'h; be extended to; E
other civil servants also, who may not be parties to the qu 'gption,' instead of

compelling them to approach the tribunal of any other legal forum. Hence,
the claim of the appellants is" required to be decidf.i on the same

analogy/principle ‘as framed in the cases of Dr. Farrukh| Faiz Lodhi and

»

14.12.2016. - ‘ |
- | | SN |

8. Forgoing in view and following the rule of consistency, the_l'i:mpugned orders
dated 21.03.2016 and 25.03.2016 are set aside with i idirection to the
respondents to continue the Health Allowance ‘already} granted to the
appellants since 2012, and to refund all deduction made in compliance with
the impugned orders within a period 'bf one month from the date of copy of
this judgment is received in their office, Since the main appeal have be
accepted Misc. Petition are also accepted. g

9. Judgment to apply all the titled mutatis mutandis. o

10.  There shall be no order as to costs. | 5 ! :

1. Parties shall be informed accordingly. o 'l

ISLAMABAD _ - | ‘ ;i:

18.07.2017 |




;
,? Muhammad Attique urRehman o R : ‘
7 ete. _ o (in C.A.811/2016) . o
| ..Respondents(s) . W '
For the 'Appellant(s')‘ © Mr. Sajid Ilyas Bhatti, DAG : | - :
(in all cases) - . Syed Rifagat Hussain Shah, AOR ' '{ :
L ~ Ms. Saadia Kanwal, S.0 Fin. ' - : Sk
Mr. Abid Hussain Channa, S.0 Fin. . o
Mr. Sajid Javed, Asstt. Legal Fin. - 0 1,
Mr. Abdul Raz7aq, AAO MEG : |
Rawalp1nd1 g
b For the Respc')ndeﬁfc(s) In-person - e ' ' | ‘
For the Respondent(s) Mr. Muhammad Ilyas Lodhi, ASC
{in C.A.216/ 16 : ' Ma_lik Itaat Hussaj'n Awan, ASC.
Amicus Curiae: Mr. Muhammad Mak.hdoom Al1 , . oy !
Mr. Slkandar Bashir Mohmand, A‘SC i '
Date of Hearing = - 17.01.2018. |
' | | .' o
JUDGM_ENT
UMAR ATA BANDIAL, J— By leave of this Court - | -
B
granted on 23.02.2016, 01.4.2016 and 12. 12.2017 in the B
several connected appeals before us, the appellant Federal I: l
Government challenges the judgments delivered on common ' '] 1
questions of fact and law by the learned Federal Service Tribunal
on 05.10.2015, 11.01.2016 and 18.07.2017. The judgments | ! :
impugned in the connected ,appeélsldeclare the respo.ndent . | :
‘& employees of different. 'institutions funct10n1ng under  the. o S
Directorate General of Spec1a1 Educatlon (“DGSE”) to be entitled '
to payment of ‘Health Allowance granted by the Federal o ‘ o
Government vide its Ofﬁce Memoranda da‘ced 04.02'.2012 and‘ - ' ‘
06.2.2012. These Memoranda are issued by the Finance Division
(Regulations Wing) Government of Pakistan pursuant to h
approval granted by the Prime"Minvis't'er‘ under the Rules of |
Ag Business, 1973. It would be useful to reproduce the two b
SR SR
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memoranda containing the terms and conditions for the grant of

TCIREEE AT

-

X

;.:\a’ - Health Allowance to eligible persons:
S . . *
“Gavernttient of Pakistan
Finance Division
{Regulations Wing) o ;
F.No.2(13)R-2/2011 Islamabad, the 04th Feb, 2012 o : £

OFFICE MEMORANDUM ‘ o : 3

Subject: GRANT OF ADHOC ALLOWANCE EO.UAL TO ) I
' ONE BASIC PAY AT THE INITIAL OF THE _ o s . ;
SCALE TO THE HEALTH PERSONNELINBPS - ' b

i

I

SCHEME.

The undersigned s dxrected to say that the
Ordinance No.VI of 2011 that sanctioned the Career Structure for 3
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. ] : i
Accordingly; CSHP is no longer in the field and all health personnel |
have consequently reverted to the BPS scheme. In order to _ o . |
compensate health personnel for the loss of benefits sought under ol
CSHP while preserving their status as Civil Servants, it has been !
decided by the Federal Government to grant adhoc allowance equal 4
to one basic pay at the initial of the scale to the health personnel

in the employment of Federal Government t. in BPS schéme, with ' ;
effect from 1st January, 2012. This ‘will be in addmon to their :

existing pay/ allowances in BPS Scheme.

R X T e

2. . This Division’s OM No.2(13)R- 2/2011 698 dated 17th
November, 2011 may be treated as withdrawn w.e.f. 26.12.2011.

Sdf-- . - : . i
(M. Munir Sadiq) . ) { i
Deputy Secretary (R-1)” : : . s

2
w*ded ' . . ¥

“Governiment of Pakistan
Finance Division
(Regulations Wing)

F.No.2{13)R-2/2011-777 : Islamabad the 06 February,?OlQ
OFFICE MEMORANDUM

P

Subject:  GRANT OF ADHOC ALLOWANCE EQUAL TO ONE . o
- BASIC PAY OF RUNNING SALARY TO THE HEALTH
PERSONNEL IN BPS SCHEME,

In continuation of Finance, Division’s O.M. :
No. F2(13)R—2/2011 dated 4.2.2012, it has been decided by the :
" Federal Government to.grant benefit of one basic¢, pay of runnin ' B
salary' as Health Allowance to_the health personnel in the ‘
employment of -Federal Government, in BPS scheme, with effect
from ]st January, 2012. This will be in addition to thelr existing o :
allowances in BPS Scheme. Also grant of stipend amountirig to, . b 3
Rs.50,000 per month to the postgraduate residents and Rs.24,000 ) 4
per month for House Officers respectively w.e.f. 172011 ‘will . : .
continue. . ) ' ) .

!
. 8d/- , - |

~ (Manzoor Ali Khan) -
Sr. Joint Secretary (Regulations)”

R R W

' (emphadsis suppliéd)

2. - 'Learned Deputy Attorney General has contended

ST

L L

that the Health Allowance grahted by the Federal Government is

Tortmre

available to health personnel in the employment of the Federal

/
Vt}%/ ~ Government in the BPS scheme at three h'o,slaitals es’;abliéhed in

A L T R R A

i)
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Islamabad namely, Pakistan Insutute of Med1cal Sciences |

- 35 (“PIMS”), Federal Government Polychmc (“FGP”) and Nat1ona1

-Inotltutlon of Rehabihtamon Medlc‘lnes (“NIRM”). The employees

at these hospitals do not have a career structure in nlace after . ?

the Career Structure for Health Personnel Scheme Ordmance : |
2011 (“Ordmance”) lapsed on 26 1.2011. The Health Allowance A ;
was accordmgly granted by the Federal Government as a form of

compensation. It is clear from the two memoranda dated ;

A

04.2.2012 and 06 2012 reproduced above that the Health | o
Allowance is granted to “health personnel”. ‘However', the

composition of the'categol'y of employees that are eligible for the

benefit has not been prov1ded Lherem The respondents who are

!
. B
several hundred in number are unrepresented by counsel ln i
' )
i

View of the fact-that a la_rge number of employees are affected by
the instant controve'rsy, the Court has songht assistance from ) '- ' '
Mr. Muhammad Malthdoom Ali Khan, Sr. ASC and Mr. Sikandar | . n
Bashir Mohmand, ASC as amicus curiae in ‘the matter. . 1

. Mr. Slkandar Bash1r Mohmand ASC madt= able submlssmn»

before the Court that highlighted 1mporta'nt facts -and . N

documents ~on record which simplified the controversy

appreciably.

3. It tran'spires that an :Ofﬁce Memorandum dated o ‘
27.03.2012 by the Finance Dlvision (Regulations Wing) clarivﬁes‘ | ' ' ‘
that tl'ie term “health nersonnel” used in the -above mentioned .‘
memoranda bears the meaning glven to 'that expressmn in

Section 2(b) of the Ordinance. Th1s definitmn refers to the

contents - of Schedule-I to the Ordinance which sp‘e’éifies the

0,
:

i

service providers who qualify as health personnel. A nemsal_ of

Schedule-I 'shows that five categories ‘of service providers are iy

R SO G T e
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classified as health personnel, namely: -Doctors, Allied, Nurses,

ey

Paramedics and Support.. The services' speciﬁed under th.e

caiegones of Paramedics - and Support 1nc1ude Teachers

'Aud1ov1sua1 Operators, Techmc1ans Librarians, «=tc ‘ : -

4. The admlnlstratlve Ministry for the .  health ok

institution's of the Federal Government at Islamabad -is the , | ?
Ministry of Cap‘ita‘dv Administr‘ationv and‘-De'velopment Division }
(“CA-DD”). It is an edmitted fact thet vide order dateo
13 03.2013 the erustry of CADD granted the Health Allowance
to the employees of the DGSE and its allied spec1al educatmn

centers/ mstrtu‘aons including National Trust for the D,isabled . 1

(“NTD”) and the National Council for Rehabilitation’of Disabled

" Persons (“NCRDP”).  The. respondents  were thereby

acknowledged as beneficiaries of the said grant and Wer_e paid
the Health Allowance with effect from 01.1.2012 wuntil

27.10.2014, when the Finance Division informed the -Accoﬁntant

General Pakistan Revenue (“AGPR”) that only heer],th personnel _ o ' ! .
working in Federal Government. hospitals anel _clini'cs' Were | | -. I
qualified ~ to receive- the Health lAHowance. The AGPR :
correspondirlgly instructed thev DGSE to s-top payment of ';the . q‘

said allowance to its employees as no budget aliocation for the - ;

said emolument had been made.in the financial year 2014—:—1.5.

5. The dis'contintlarion of -their Healtﬁ A‘llowa.ﬁce was
taken to the Islamabad High éo'urt by Asome of the reSpon‘dents... |
Vide order dated 17.9.2015 the learned High Court referred the - | -
'd1spute to the Secretary CADD for passmg a speakmg order
thereon; and t111 then restrauned recovery of past payments of

i : the Health 'Allowance from the affected employ'ees of 'DGSE and

ﬂ/w allied centers. The,Secretary”CADD heard the parties and "by

Senior €“
_ ouprem
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- order dated 21.3,.20.1'6 rejected the | entitlement. of the g g
:ﬁ’% respondents to receive the said allowance The pr1nc1pal ground ?
of his dec1s1on is that employees of the DGSE were engaged in ls
the process of educatlo,n, tralmng‘ and rehabilitation of disabled _ | ! | §
children and therefore did not fall within the ambit of a health | ' |
organization. The respondents successfully challenged the said !
. : . A ]
order before the llear‘ned. Federal Service Tribunal Wthh has, ;;
o inter alia, by the impugned judgrnen't dated 18.07.20 17 declared &
) that the respondents are 'entitled -to.- the grant of _l—le'alth ‘ ;5
Allowance. | ‘I |
" 6. Learned Deputy Attorney General llas contended
that after the'lapsle of the Ordinance that had pr'ovided a career - | q
structure for the doctors, nurses and paramedies Worl;:ing in ‘
PIMS, FGP and NIRM, the Health Allowance was granted by the. | | L‘
F“ederal Government as compensation to thei said health . E !
personnel. He - was, | however, unable to .sholw any j ,

TR

contemporaneous direction issued by the Ministry of CADD or

the Ministry of Finance that restricted the grant of the Health

Allowance to the claimed employees of the three “hospitals
specified by him. As already noted above, the definition of health

personnel provided in the Ministry of Finarnce Office . o

Memorandum dated 27.3.2012 is wide in scope and th.ere‘fore =y

nnhelpful to his plea.

7. ‘We have examined the definition of ‘health -

SIEEEITEE

‘personnel” adopted by said memorandum dated 27.3.2012 from

ey

Section 2(b) of the Ordinance which is to the'following effect;

“b} "health'persc'mnel" means a person who holds a postin any -

institute or organization delivering setvices in the health

g
‘l;l
i

‘sector and included in Schedule-1, but does not include:
' i) a person who is on deputation to the Federal
/ Government from any Province or other authority;

ﬁﬂa‘n\hw&"}w'm ORRRRC
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ii) a person who is employed on contract, or on work. ‘ : j

charged basis or who is paid from contingencies.”

(e

8. It is noted that the foregding definition of health -
personnel covers persons holding posts in any institute  or-
‘organ1zat1on who are delive ring services in the health sect01 that

are included in Schedulel to the Ordmance Learned Deputy

Attorney General was unable to distinguish the fespondents,, '

who are employees of the DGSE and allied institutions/centers, : ;

:
R

NCRDP "and NTD, from 'the. paramedi'c and support staff

positions that qualify as health ~personnel according to

Schedule-I to the' Ordinance. It is not denied by the. éppellant ‘ :

that education, tramlng and rehab111tat10n of disabled persons

are services 'prov1ded in ‘the health sector. These se’fvices fall

within the terms of Schedule-I to the Ordinance and therefore B

the prox’idérs thereof qualify as health personﬁel.

9. Accordingly, not only do the respondents fall within
the category of persons who are, in terms of Finance Division

~ Memoranda dated 06.2.2012 and 27.3.2012, eligible forgrant of .

the Health Allowance but their’ entitlement has in fact been

= o cprratmeye T

admitted by both the Ministry of CADD and Mi‘nistry of Finance.

In this respect the aforementioﬁed letter dated 13.3.2013 i'ssued ' _ i

by the Ministry of CADD is referred. Also the affidavit gf'the
Secrétary Finahce, Goyernment of Pakistan filed m " the

‘ Iélamabad High ,Cdurf pursuant to that Court’s ordgr' dated
20.3.2015,§é5§ed in‘_‘Writ PetifcionlNo. 4007 of 2014, Spec‘iﬁc'ally. ‘
records that the propos:a_.l épproved by the. Prime Midister vidé.‘
Summary dated 25.1.2012 didjn(')t' restrict .admi-ésibililty of the
Health Alldwancé to the personnel of the three hospitals °

W / (identified by ‘the learned DAG). For that reason the‘Finanlce
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Division Memoranda dated 04 2.2012 and 6.2, 2012 made the
allowance avallable to all health personnel employed by the

Federal Government in the BPS Scheme.j -

10. " As a result, the. said allowa.nce was paid to the

27.10.2014 when the Finance Division instructed the AGPR to -
confine the grant of the allowance to employees of 'Federal.‘
Gove1nment hospltals and clinics. This instruction representa

rnerely a change of opinion wh1ch is not occasmned by an

amendment in the terms of elig‘ibility for the Health Allovvance
Therefore as the: Memoranda dated .04.2. 2012 06.2. 2012 and
27.3.2012 1ssued by the Finance Division, Government of
Pakistan still 'holcl the ﬁeld in their original terr-n_s, there is no
merit in-the objection by the learned 'lI.)AG to the 'entitlernent of

the respondents to claim and receive the Health Allovvance

1. As a secondary and also tenuous argument learned

Deputy Attorney General contended that the Health Allowance is
granted under executive - ﬁat without any statutory backlng

therefore the same can be Wlthdrawn by the Federal Government

health _personnel of the DGSE and its allied inatitution's until .

ot

at any time. That is clearly 4 ﬂavvecl _oontention. It is admitted

that grant of the Health Allowance and the terms of eligibility to

receive the same were determined by the competent'authority, _

Ministry of Finance in accordance with Rules of Busmess of the
Federal Government The original terms of the said lawful grant

still hold the field. These were acted upon and payment‘of the

Health Allowance to the respOnclents has conferred a vested -

right upon them. In such circumstances, the executive is barred

by the rule of locus poenitentiae from unilaterally rescinding and

retrieving the benefit availed by its recipients. Reference is made
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to Pakistan, through the Secre'tarv, Ministry of Finance vs'

1
"./ -
L,

A Muhammad Himayatullah Farukhl (PLD 1969 SC .407) and

The Engmeer -in- Ch1ef Branch VS, Jalaluddm (PLD .1992 SC

207) Therefore without & change of the terms of eligibility for _ | i
the Health Allowance even the prospective exclusmn of the
- respondents from receipt of the benefit shall constitute arbltrary
and unlawful a_ction. |
. 12, . In the circumstances, we do not find .a'ny error or. |
defect in the impugned judgments of the learned Federal S'ervic.e
Tribunal  dated ‘05.10.2'015- 11.1.2016 and 18.7. 2017

Consequently, these appeals are d1sm1ssed and the entltlernent

of employees of the DGSE allied institutions/ centers, NCRDP

=4

and NTD to receive the Health Allowan(* is _afflrmed.‘

Ven Saqib Nisar, €F | .|
Sd/ - Uln,_ < Ata .Bandzal J | ‘
Sd/ - Jlfyaz ul;’ ,hsan, J. ‘_ '; L
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Ofﬁce of the

“Accountant General
Khyber. Pakhtunkhwa Peshawar
. Phone: 091 921 1 250-53

No HAD/Allowances/Corresp /2017 18/422 o Dated:19.04.2018
T ’I‘o | '
. The Branch Officer,
- Pay Roll-4 Section.

Subject: . COMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED
| ' IN_CIVIL APPEALS NOS 1631-2112/2017,216/2016 &

<

I am: chrected to enclose hereW1th a copy of A.O(TM)

806-811/2016 BY THE SUPREME COURT OF PAKISTAN, -

. No. TM(F)/T 4Q/Health Allowa.nce/2017 18/138 dated 05.04.2018

alongmth Honorable Supreme Court Judgment for further compliance.

© ‘under 1nt1mat10n to AGPR Sub Office Peshawar accordmgly

j

ACCOUNTE OFFICER (HAD)

. D:My Document\HAD S_ectioq\eomplainf regard.doc
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.'.ﬁ.‘ﬂ q,f . PESHAWAR

&a.m,a |

| ~ OFFICEQF.THE 1
JACCOUNTANT GENERAL PAKISTAN: REVENUI:S

- PhNo: (091-9211278), Fax No: :091-921 1301

- To,

AA Copy forwarded to Accounts Ojf icer (TM)
G-8/4, Islamabad.

Subject:

No. TM(F)/T-40/Health Allow.2017-18/ /34 | Dated: 05 045018

The Aecounts Officer (HAD), S @
. Office of the Accountant General, o : .

Khyber Pakhtunkhwa Peshawar, o

COMPLIANCE QF 'JUDGMENT DATED 17.01.2018 PASSDD IN CIVIL

APPEALS NOS.1631-2112/2017, 2. 216/2016 1344/2016&806 811/2016 BY THE -

SUPREME COURT OF PAKISTAN

Plgase find -enqlosed herewith thc Accountant General Pakistan Revenues’,

Islamabad letter No-TM/18-64/Circular/2017-18 Vol-B-TI/589 dated 12.03.2018; along:with its

enclosures on the above subject. ..

The Supremc Court “has made the e/rpployces of. Dxrector Gencral Speeial

Education, its alhcd institutions/ Ccnters, NCRDP and NTD entitled for Health Allowance

chce, the Dlt‘CCtOI‘ General Special Education has been transferred to Province under 18"

amendment and become a Provincial subject. It is kindly x_‘equcsted to take the requisite actien on -

the above noted subject judgment under intimation -to this office for onward submission of -

compliance re'pbrt before the cour't._ L

15 1TV New DtiA2D1 4K lianen adol B TodO s

AC&TSM

%(AGPR Sub Office Peshawar ‘

office of the Accountant General,,]’akzstan Revenues

—

ACTOUNTS OFFICER (TM)
. AGPR Sub QOffice Peshawar
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PESHAWAR HIGH COURT PESHAWAR

"FORM ‘A’

FORM OF ORDER SHEET
Date of Order ORDER OR PROCEEDINGS WITH SIGNATURE OF..
or Proceedings . JUDGE/JUDGES '
1 2

19.09.2018 | W.P_No. 4301-P/2018 with Interlm Relief.

Present:  Mr. Muhammad Khursheed Khan, Advocate
; ' counsel for the petmoners i
Mr. Moeen-ud-Din. Hamayun AAG for the
respondents

Lo i -

: ‘=0-=** >'

Despite direction of this Court'dated 11.09.2018,
}the Advocate General Office failed to check’ the ‘relevant

quarter i.e. respondent No.2 and apprise the Court ebout the
eonsequences of the impugned letter dated 055‘06.2018.
Todey‘, the learned counse] for: the petitioners. produced

another letter dated 14 09.2018, whereby the Dlrector Social

Welfare & Spemal Educatlon Departrnent desprte repeated

remmders of Accounts Officer has failed to provrde the

requtsnte admissibility of health professronal aHOWance from
1

Finance Department and release of budget ,through SAP

system under object head of health allowance is still awaited.
The lethargio, and disobedient attitude of the concer‘n'ed ofﬁcer

| has exposed him liable to be dealt with under the contempt of

l

Court laws, however taking lenient view, ‘the Secretary

Cé}r | Finance Khyber Pakhtunkhwa, Peshawa.r s directed to

personally appear before the Court and‘explai'n his position.

7]

-~

EXAMUNER
. Peshawar-High Court



o

) .

To come up for hearing on 04.10.2018.
Interim Relief. |
Notice for the date fixed. In the meanwhile,

Professional health allowance shall not be deducted from the

‘petitioners.

. 95726
LI NP S .44¢4“}¢44~.‘

Date of Presentaliion of Apphicati ““«’5‘“-"%— S
| senty Application. ] my.. = 429-'..(%.’&@2/3/'
Noof Pages |- S;' '4# - .

Copying fee.ooforn o,

N 2.d '_ ; PN -

])' - ) ' - g *-':-: --------- Atha ) e \ APR 2“12
ate of Prepargtion.o! Copy. . 2‘5" 2 %é— S 25 |

Babe of Delivery of Cops ... .?T_SQ '_(,7"‘j 2.4& |

Virptvied By

* Ayub* Hon’ble Mr. Rooh-ul-Amin Khan & Hon’ble Mr. Justice Qalandar Ali Khan.
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1 GOVERNMENT QF KHVEBER PAKH
ZAKAT, USHIR, SOCIAL WELE ARE, 5P L_C
| & WOMEN EMPOWERME NT DEPA

TUNICWA ,
AL EDUCATION -
UTVIENT

SUMMARY FOR PROVINCIAL CABINET

Subject- DRAWL O F_HEA!TH ALLOWANGE BY THE EMPLOYEES OF
' SPECIAL EDUCATION o

WP IN0.430/2018 NAZEER SHAH \/b CO r“r*r NMENT OF KHYBER
PAKHTUN! HWA ‘ '

Before the 18" constitutional amendment the employees "of

Directorate. General of Special Education, Islamabad were "-‘”cwed;amL since
- 01.04.2011, '1ﬂ'(\r the 18" amendmaont they wers working un ey the Soerolary,
Sacial \/\mlmrh Dapartmen t Fohvhior Fakijtunk hawa, Tiit their clesraiion and winen

P

01.01.2012 the petitioner were receiving '—<C‘Hr Profesciornal Alcwiinn vide

[Finance Division?Regulation Wing), Islamabad Notification (Annoex-l),
2. This allowance was stopped by Federal government and accordingly

(he petitioners filled a service appeal in Federal Service Tribunal, lslamabudd and
on 18.07.2017, the Federal Service Tribunal decided in favour of the pe'llioners

(Ahnex-l). | A

3. - Thc F cdoml Govemn ent then challenged the | ucgmom / doulz o) of :
lhu Federal Service rnbunaf in L!u_ Supreme Court of -Pakistan bul llm apex eourl

also decided in favour of the pe titicners (Anne/\-.ll).

4. ' After shiftincj the services from Federal Government to Provincial
Government of Khyber Pm(*" nwa, the employees of Special Education were

receiving the said allowa‘nca orov sionally on 13, 06. 2018, the Accountant Oﬁ‘icer »

(PR-04) office of the Accouma*’ General, Khyber Pal/mumw\/‘a has written a

‘letter to DepuLy Commlssmnu Feshawar wuh cor*y tc Dlrcctu Social Welfafc

N
and Secretary, ['mar\,c Dcpu dment that budget for hc Hcahh Al :owwm has

been allocated but tm same has not been uploaded to the SAD ( ompuler Syslem

:
lll date. Accountant Ofﬁc‘or (P.-\- 4) further c_lanﬂed that the Accourilant C—n.n_'lm'al

Office has released theflpaymen t {Health Allowance) to these.employc-m:-l an the:
lcnlucnst of Social WelfarL' Depariment in comphence of the Judcmm! ol un'mmxo

l

Gourt of Paklstan dated 17 01 2018, o:owsm..al!y and subjact o its mlml.,all){li{‘,;

i [

i
i
i
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S \\‘; T Ef GOV'—R\F\’P‘\' TOF Y“"YB‘_R P A HT U\ (‘"t\'\/\ r
S "" . \\\‘bl\ &\:’/ ZAK.AT USHR, sOCIAL WEL FARE, SDEC‘A‘ =UCATION
o . *}'j“\tj’,,ﬁ‘i%* | & "VOT\"“) = t\ﬂDO\f\_’Ef{ ‘J"‘ NT DEDA'\.U =NT

SUI\f\’tl\r‘\ ":-"\“‘“' PC’O\/I CIAL C,Au

.....‘..._-..,._....._..—_

Guhject:- DRAWL O | ttt /\t i At LOWANGE B Y THE “__L__llﬂ;‘\tt"t\\S()t_

‘We.No. 43012018 NAZI SHAH VS f‘O\/L,Rt\’_\'t enT OF KHYBER
: PA"‘\TU\Mt tWr«, ' '

from Finance Dcpartment Khy htunknwa and that in -case the released

| 'budqet s not been uptoaded 0 tnc SAP System the . pa\/rr‘ent of Heallh

/-\llOwanCc will be stopped | (Annc,\ V).

) . |

5. - Accordmgty tHe emptoye’es of Special Educ’atton*ﬂtﬁad a writ pettttoh
under article-199- of the'\ consututton of Pa\\lSLaﬂ 4973 and thutStc\ for
guapension of -the . above ' mentioned  letter of Accountant Genora al, Khybtr :
Palkhtunkhwa and for contmuat on of Health Allowance. On t9 Oq 2018 [0 fn
artlor sheet tssucd by thmt \onm able Court in ihe subject wiil pctttttm Ay m\\lrt
r\\mctei the Secretary, t‘\mancc De paﬁmont IKhyber Pat\htunkhwct o po I‘\t.)l\l\“\j
nmmm before: the: routt'on O/ () ’Ot . In comptmncc thh e coutl OlL\Hl e

Secretary, t‘mance Depattment any; ~eared before theé courl on 04. 10.2016 und the

honorable court chrcctc‘dl ho S lary,- i’\l‘i.’\lt(‘,() Napariment that Pmtt...'..\cm ol
Heallh Allowance shall not be dcduc;ted from the pettttoners (’;AnnC/\¢V).

1 ‘t.w

1 !
6. F matly in cemp.tanCc wtth the orders’ of Honomb\e Pcshawm [High

Court Peshawar the Secretary Finance Depattmont requcsted vide. his othce

letter No. SO(th)/FD/S 252'\/20\3 dated 01.10. 2018 advising 'th's departmor\t

o move a aummaty be\qg the A'tn*m\stratwe Depmtment after thosough analysis

for the apptovat to Chief ! Mlﬂ\SLCI Khyber Pakhtunt\h wa (Anne 2x-V1).

7. ~ pursuance t to the oxd ¢ of Peshavvart-tigh Court_Pestﬁawar dated
04.10;_2018, the Chief t\mmster t\hvber Pa\hturkhy\{a is requested 1o allow the

Plealth /-\t\owanco to thc DC‘UU(“HO'H and- mp\cmertt the order of the l"\Qt‘\t‘.\\‘f.\\'.t\l‘i)

court. ¥
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e Ay, S ~ e &
o, €y, GOVERNMENT OF KHYBER PAKHTUNKIWA
LNy, ¥ ZAKAT, USHR; SOCIAL WELFARE, SPECIAL EDUCA HON- |
s &.:Wo VIEI\ E!\J:POWEHML_NT D!:PARHVILNI
SUMNARV FOR DROVH\JCIAL CABINEI | - R
St,_l‘bject':- DRAWL O F HEALTH Al LOWANCC BY THE EMPLOYEES OF
%PEC‘I/\( FDU(‘/\F!OI\ . ‘
. : }‘-' , o .
WP.Nog. 430/2018‘ NA/FVT\ SHAH VS GOVFPNMF\IT or KI IYBER
PAKHTUNKHWA: : A
I .
[ . '
8. On the: observauons of Finance Departmerm t the cepartment of Bnnin
Wullm(‘ responded and plovulm\s the requis xte information. The Financo l'lc'xmnln‘mlﬂ
I\Hylun Pakhtunkhwa propo: .L.ul hat e subject case gy be pl 1l betore The
Provincial Cabinet for approprmh_ orders with regard to the approval .ol e opotod
ullowunea in lmlll of C..uull Dc-at.l.\guun Qlonowith tharissue of nvm--;.).4)411«:(1( and alhor nlliod
mallers (Annex-Vil). | o '
9. The Chief Ministerf‘,Khyber Pakhtunkhwa in Para-20 of the summary has

aloudy accorded approval lo place the subject issue boelore the meeting of Provineial

Cablnet for.approval please.

10, The Provincial Catimet & requested to allow the "Hedlth Alcwance" o the
pelitioners and implameant the order of the Honaraiio Soort, 77 N\
A _ .
: : ‘ \
R |
I
£ / !
/ /
, Y /

,'_-, 7/) . e :_.. . /.» e -3
. / ’} /} R ‘,‘/ ~/,/ X

; (MUK mi\fn\q/\r*rpf’ EES KHAN)

‘ Sacretary to Government of i\hvbm Pakh unkhwa

/ : - Zakat, Ushr, Social Welfare ,upr_\lal Ecucalion &
‘A . ' . Women Empowerment Dcpam..mt




GOVERNMENT Q-p-’mﬁ e o
ESTABLISHMENT AND ADMN: DEPARTMENT

. | CABINET WING ) R P 2
| o Bat vN‘_’_“'--SQ’C(E&&D}Q»‘EAFI‘2@19 :
To, — ated Peshawar the 28t October , 2019:

-

Tzfzi %&f{‘-;eﬁry;{) Govt. of Khybcf Pakhtuﬁkh@a ‘
akat, Ushr, Social Wellare, Special Education o Women
_ Department, HAre: Spe ,1?&. . ducation & W?mcn

 SUBJECT: DECISION OF THE MEF ING _OF PROVINCIAL CABINET
DATED 22.10.2019. T

Dear Sir, ' _ | |
. _i. amn dlr f:‘a‘f‘:t-ﬁd to ,'vv;fbrwa_rd herewith the following decision of the
mﬁ?tmg qf ‘Prcmpmal Cabinet held on 75 10.2019 under the chairmanship of
Chiel Minister, Khyber Palchtunkhwa for implementation. o

"AGENDAITEM

NO. 16

| DRAWL OF HEALTH ALLOWANCE BY THE EMPLOYEES OF SPECIALI

| EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER |
| PAKHTUNKHWA = T

' \ Decision of the Cabinel:

[ The Cabinét approved Health Allowance 10 the davoived' empl-:‘i:ye‘es‘: of:

\ Special Ed _Lic'a‘ﬁﬁoﬁ institutions at the rate of one running basic pay.
1
|

on &

l hﬁpiem—anﬁnq’ Department: Zakat, Ushr, social Welfare, S’peﬁai.fEduscaﬁ
b T ) Women Empowerment | .
1_._—-—.......-”,___‘-4!____..—--“. s -

) 1 am. O request %lmt an impi.emenftatign report of 'e;ljn’; A Ca’bmgg o
é‘ec’xsion as required under Rule 95 (2) of the Khyber ?a}th'm,n}chfua Govcrnm%m
F‘-U‘-l:eé 6.{‘ Business, 1985 may:kindly; pe fprnished. on top priority bgsxs-, to the
Cabinet GSection, .Admmfisatraﬁen Department. - .

/ SECTION OFFICER (CABINET)

ST.NO. & DATE EVERL. [ﬁ’ T
. Copy to:- At »h o

‘?S to Secretary Admmxsuauon
PAtO Additional Secretary {f(,;abm
A to Deputy’ Secretary {Cabinet)

EN

Department. N
et Administration D:r:par‘tmgn‘t.
Administratiol Jepar »

S K

QECTION GFFICER (CABINET)
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LA TMLAL DUp AR MENT .

A LA TION WINRG)

Dated Peshawar the 25-11-2019

I\iOTiFlCA'\’\OI\L
T - - SN o o » .
No.FDgSOSR-ll)8-712019. In pursuancs of the Supremc court of Pakistan Civil Appeal

No.811/2016 titled “Muhammad AtiQL.ne-U'.'-Rehman & Others V/s Federal Government of
Pakistan through Secretary Capital Administration etc,” the Government of Khyber
pakhtunkhwa (Prov'\ncial Cabinet) has been'p\eased to approve Health A\\owancé at the
rate of one running basic pay to the devolved employees working in the Special
Education Institutions from the date of their devolutior: 10 provincial Govt of Khyber

Pakhtu nkhwa.

). The .above said a\\owa’hce will be ad'miss‘ib\e only to the employees of
Special Education |nstitutions of Khyber Pakhtunkhwa devolved under 18\ Consr.'ttut'\oha\
- amendiment. ‘ . o '

Secretary to Govt of Khyber pakhtunkhwa |
Finance Department '

Endst: No. & Date Even.

Endst: MO, = ===
Copy is forwarded for informét'\on and necessa’y a;tion to the-
1‘4counfant General, .Khyber Pakhmnkhwa, pPeshawar.
2. principal gecretary 0 Chief Minister, Khyber pakhtunkhwa.

5. Principal Secretary 10 Governor, Khyber pakhtunkhwa. _ ,
4 Secretary 10 gocial Welfare Special Education & Women Empowerment Deptt.

5. Directof, EMIU, Finance Depaﬁmem, Khyber Pakhtunkhwa.

6. PSte Minister Finance, Khyber pakhtunkhwa. : .

7. PS10 Secretary, Finance Department, Khyber pakhtunkhwa.

g. PS1o _-Specia\ Secretary, Finance Department, KhyberPakhtunkhWa.
9. PAtO Additional Secretary (Regulat‘:on), Finance Departmen’t., ',

10. Miaster File. ' ‘ o

| v

SE T\ON.OFF\CER (S‘R-N‘) o
/ , F\NANCE DEPARTMENT
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To,

The Chief Secretary, :
Khyber Pakhtunkhwa Peshawar

Subject: DEPARTMENTAL APPEAL _FOR GRANTING/ALLOW]NG II]LAL"[H
: -ALLOWANCE'_TO THE APPLICANT W.E.F. THE DATE OF
DEVOLUTION OF -THE EMPLOYEES OF SPECIAL, EDUCATION

INSTITUTIONS TO ']HE PROVINCIAL GOVERNMEN T _OF KHYBER
PAKHTUNKHWA i.e. JANUARY 2012

Respected Sir,

With due respect it 1s stated that I am the employee of Special Education
Department and is serving as Supervisor (BP-17) at the Government Institute for the
Blind, Swat, quite efficiency and up to the entire satisfaction of my superiors. That the

- Provincial Government approved Health Allowance at the rate of one running basic pay
to these devolved employees working in ‘the Special Education Institutions from the date
of their devolution to the Provincial Government. That the employees of Special
Education Instltutlon under the Federal Government were réceiving Health Allowance
which had been _stopped/deducted from' their salaries against which those employees
preferred service appeals before the Federal Service Tribunal, Islamabad and the same
have been allowed in favor of the employees vide judgments dated 05.10. 2015; .
11.01.2016 and-18.07.2017 and the employees. of Special Education Instltutrons deciured
entitle for receiving of the health allowance. That the respondent Department feeling
aggrieved from the judgments of Federal Service Tribunal, Islamabad filed CPLA No.
811/2016 with title of (Federal Govern'm‘ent of Pakistan through Secretary Capital
Administration etc; VS Muhammad Attig Ur Rehman & others) before the Hon’ble
Supreme Court of Pakistan and the same has been dismissed by the Supreme Court vide |
its judgment dated 17.01.2018 and entitled the. =mployees of Special Education
Institutions for receiving of health allowance. That it is pertinent to mention that the -
Government of- Khyber Pakhtunkhwa Finance Department issued Notification dated
25.11.2019 in implementation of the judgment passed by the Hon ble Supreme Court of
Pakistan in C.P No. 811/2016 and approved Health Allowance to the employees of
Special Education Institutions of the ‘Khyber Pakhtunkhwa from the date of their
devolution to the Province: That.in light of the judgment of Supremhe Court and
Notification dated 25.11.2019 the apphcant time and again requested the authority
concerned for the grant of Health Allowance in light of the Principle of Consistency but- -
no reply has been received from.the quarter concerned. Thatthe applicant feeling
aggrieved from the inaction of the authority concerned by not allowing/granting Health
Allowance similarly to the other émployees of Special Education Institutions. preferred .
the instant Departmental appeal before your good self for the grant of Health Allowance.

It is therefore, most humbly prayed that on acceptance of this Departmental
appeal the concerned authority may very kindly be directed to grant/allow health
allowance as per directions of Hon’ble Supreme Court of Pakistan and Notification dated
25.11.2019 of the Finance Department from the date of dcvolutron m the Provincial
Government of Khyber Pakhtunkhwa

Dated: 18.01. 2022 n‘u ‘ - - .
-. “ ] .
| : . | Yourre Obedlentl

O —

Mhslahuddm, Iunmr Clerk (BPb 11),
Special Education Deaf & Dumb Children School,
: ' Dargai, Malakand



VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,
PESHAWAR
OF 2022
(APPELLANT)
Maslahuddin (PLAINTIFF)
(PETITIONER)
VERSUS

: (RESPONDENT)

Special Education Department (DEFENDANT)

I/'We_Maslahuddin

Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. [/ /2022 Q///() X

CLIE

/

ACCEPTED
MIR ZAMAN SAFI
ADVOCATE

OFFICE:

Room No.6-E, 5" Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No0.0333-9991564
0317-9743003




